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PREFACE

eT'HE following Jheets contain the substance of
a course of leclures on the laws of England,
which were read by the author in the university
of OXFORD.

His original plan took its rife in

the year 1753 : and, notwithstanding the novelty
ofsuch an attempt in this age and country, and
the prejudices usually conceived against any in
novations in the established mode of education, he
bad the satisfa&ion to find (and he acknowleges
it with a mixture of pride and gratitude) that
his endeavours were encouraged and patronized
by those, both in the univerfty and out of it,
whose good opinion and esteem he was principally
desirous to obtain.
The death of Mr. V[NER in 1756, and
bis ample benefablion to the univerfty for pro
moting the study of the law, produced about two
years afterwards a regular andpublic efablishment
os what the author had privately undertaken. The
knowlege of our laws and constitution was adopted
as a liberal science by general academical authoa 3

rity ;

vi

PREFACE.

rlty ; competent endowments were decreed fur the
support of a lecturer, and the perpetual encou
ragement of students ; atid the compiler of the
ensuing commentaries had the honour to be elected
thefrfl Vinerian professor. "
In this situation he was led, both by duty and
inclination, to investigate the 'dements of the law,,
and the grounds of our civil polity, with greater
assiduity and attention than many haye thought it
necessary to do. And yet all, who of late years
have attended the public administration ofjustice, ,
mufl besensible that a masterly acquaintance' with
the general spirit of laws and the principles of
universaljurisprudence, combined with an accurate
knowlege of our own municipal constitutions, their .
original, reason, and history, hath given a beauty
and energy to many modern judicial decisions, with
which our ancestors were wholly unacquainted. If
in the pursuit of these inquiries, the author hath
been able to rectify any errors which either himself
or others may have heretofore imbibed, his pains
will be sufficiently answered : and, ifinsome points
he isstill mistaken, the candid andjudicious reader
will make due allowances for the difficulties of a
searchso new, so extensive, andso laborious.
2 Nov. 1 765.
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to 0 TWITHS TA ND ING the diffidence
exprejsed in the foregoing Preface, no sooner was
the work completed, but many us its positions were
vehemently attacked by zealots of all (even oppoJiie) denominations, religious as well as civil ; by
some with a greater, by others with a less degree
of acrimony.

To such of these animadverters as

have fallen within the author's notice (for be
doubts not but some have escaped it) he owes at
leaf this obligation ; that they have occasioned him
from time to tiirle to revise bis work, in respect to
the particulars objected to ; to retract or expunge
from it what appeared to be. really erroneous ; to
amend or supply it when inaccurate or defective ;
to illufrate and explain it when obscure;

But,

where he thought the objections ill-founded, he hath
lefl andfjall leave the book to defend itself: being
fully of opinion, that if his principles be false and
bis doctrines unwarrantable, no apology from him
self can make them right ; is sounded in truth and
rectitude, no censure from others can make them
wrong.
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ADVERTISEMENT

THIS

EDITION.

THE discharge of a duty similar to that, to which
the world is indebted for the Commentaries on
the Laws of England, led the Editor to presume, that
in the course of his researches he might be able to
collect some observations not unufeful to the Public,
and at the fame time it suggested the propriety of his
endeavouring to contribute to the further improve
ment of that valuable production.
Impressed with these ideas, he had formed the re
solution to subjoin a variety of notes -to the text, and
a supplement to each chapter, where the subject
seemed important and unexhausted, and in this man
ner to extend the whole to five volumes.
But as it would have required a great length of
time to have completed so extensive a design, he
was induced to sopply the present Proprietors of the
work, who were preparing a new edition, with the
notes, and to reserve the consideration of such sub
jects as have not an immediate reference to any pas
sage in the Commentaries for " a separate supplemen
tal volume.
In this edition the author's text is in no instance
altered, but the principal changes, which either the
legislature or the decisions of the courts have in
troduced , into the law since the last corrections of
10
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the author, are specified and explained by the Editor
in die notes *.
The Commentaries on the Laws of England now
form an essential part of every gentleman's library ;
the beautiful and lucid arrangement, the purity of
the language, the classic elegance of the quotations
and allusions, the clear and intelligible explana
tion of each subject, must always yield as much
pleasure as improvement ; and wherever any consti
tutional or legal question is agitated, they are the first,
and, in general, the best authority referred to. In
order to add to their utility in this respect, the
Editor has annexed such exceptions and particular
instances, as he thought would render the informa
tion still fuller and more complete.
Where he
has premmed to question any of the learned Com
mentator's doctrines, he has assigned his reasons for
his doubt or dissent ; but where he has discovered
an inaccuracy arising merely from inadvertence, he
has stated it without scruple or ceremony.
We
lhould expect more than human excellence, if we
imagined that a work comprizing the whole system
of English jurisprudence could be entirely free from
mistakes. But it is a matter of great concern to the
Profession, and to the Public at large, that in an
Author so universally read, so deservedly admired,
and in whom such confidence is reposed, every sub
ject should be reviewed with scrupulous and critical
precision. It will therefore in future be the Editor's
peculiar study and ambition to advance this Jearned
* The Editor's notes are separated from the text and notes of
the Author by a line, and are referred to by figures, thus (1),
and the pages of the former editions are preserved in the margin.
Vol. I.
A 5
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performance to as great a degree of accuracy and
perfection as his attention and ability can effect ;
and he will always be grateful for any correction of
his own errors, or for any useful remarks, which may
not have occurred to him in his examination of the
Commentaries j and as often as he may be found to
deserve censure for his present incorrectness, he has
nothing to plead in extenuation, but the great variety
of the subjects, and that he has been able to find no
learned friend with sufficient leisure to lend him any
material assistance.
The Editor disclaims all credit, but that which he
may be thought to merit from the labour he has be
stowed upon the notes and additions ; and as he hopes
that neither his taste nor his judgment will be quef■tioned, where he has never been consulted, or where
he had no right or power to control*, so he wishes
not to do the Proprietors the injustice to deprive
them of any portion of that praise, which they are
desirous to obtain by accommodating the Reader with
a mode of publication and with ornaments, of which
the Editor must confess the design and execution
are entirely their own.
Gray's Inn,
May 28th, 1793.

•

j

• The Proprietors had prepared the prints for this edition before
their engagement with the Editor, who reserved to himself no dis
cretion with regard to the manner of publication. A publication
in numbers is in general not thought creditable to an Author who
takes upon himself any degree of responsibility in a literary work ;
but the Proprietors have found themselves upon this occasion
under the necessity of adopting it.
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STUDY OF THE

LAW*.

Mr. Vice-Chancellor, and Gentlemen
the University,

or

TH E general expectation of so numerous and respect
able an audience, the novelty, and (I may add) the
importance of the duty required from this chair,
must unavoidably be productive of great diffidence and ap
prehensions in him who has the honour to be placed in it.
He must be sensible how much will depend upon his con
duct in the infancy of a study, which is now first adopted
by public academical authority ; which has generally been
reputed (however unjustly) of a dry and unfruitful nature ;
and of which the theoretical, elementary parts have hitherto
received a very moderate share of cultivation. He cannot
but reflect that, if either his plan of instruction be crude and
injudicious, or the execution of it lame and superficial, it will
cast a damp upon the farther progress of this most useful and
most rational branch of learning ; and may defeat for a time
* Read in Oxford at the opening of the Vineiian lectujes ; 15 Oct. 1758.
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the public-spirited design of our wise and munificent benefac
tor. And this he musttmore especially dread, when he feels
by experience how unequal his abilities are (unassisted by pre
ceding examples) to complete, in the manner he could wish,
so extensive and arduous a task ; since he freely confesses, that
his former more private attempts have fallen very short of
his own ideas of perfection. And yet the candour he has al
ready experienced, and this last transcendent mark of regard,
his present nomination by the free and unanimous suffrage
of a great and learned university, (an honour to be ever re
membered with the deepest and most affectionate gratitude,)
these testimonies of your public judgment must entirely fuperr
sede his own, and forbid him to believe himself totally insuf
ficient for the labour at least of this employment. One thing
he will venture to hope for, and it certainlyfball be his constant
aim, by diligence and attention to atone for his other defects j
esteeming, that the best return, which he can possibly make
for your favourable opinion of his capacity, will be his unwea
ried endeavours in some little degree to deserve it.
The science thus committed to his charge, to be cultivated,
methodized, and explained in a course of academical lectures,
is that of the laws and constitution of our own country: a
species pf knowledge, in which the gentlemen of England
have been more remarkably deficient than those of all Europe
besides. In most of the nations on the continent, where the
civil or imperial law under different modifications is closely
interwoven with the municipal laws of the land, no gentle?
man, or at least no scholar, thinks his education is completed,
till he has attended a course or two of lectures, both upon
the institutes of Justinian and the local constitutions of his
native foil, under the very eminent professors that abound in
their several universities. And in the northern parts of our
own island, where also the municipal laws are frequently con?
nested with the civil, it is difficult to meet with a person of
liberal education, who is destitute of a competent knowledge
in that science, which is to be the guardian of his natural
rights and the Tule of his civil conduct.
- ':
,4
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Nor have the imperial laws been totally neglected even
in the English nation. A general .acquaintance with their
decisions has ever been deservedly considered as no small ac
complishment of a gentleman ; and a fashion has prevailed,
especially of late, to transport the growing hopes of this
island to foreign universities, in Switzerland, Germany, and
Holland i which, though infinitely inferior to our own in
every other consideration, have been looked upon as better
nurseries of the civil, or (which is nearly the fame) of their
own municipal law. In the mean time it has been the pecu
liar lot of our admirable system of laws, to be neglected, and
even unknown, by all but one practical profession ; though
built upon the soundest foundations, and approved by the
experience of ages.
Far be it from me to derogate from the study of the civil
law, considered (apart from any binding authority) as a col
lection of written reason. No man is more thoroughly per
suaded of the general excellence of it's rules, and the usual
equity of it's decisions, nor is better convinced of it's use as
well as ornament to the scholar, the divine, the statesman,
and even the common lawyer. But we must not carry our
veneration so far as to sacrifice our Alfred and Edward to
the manes of Theodosius and Justinian : we must not prefer
the edict of the praetor, or the rescript of the Roman em
peror, to our own immemorial customs, or the sanctions of
an English parliament } unless we can also prefer the des
potic monarchy of Rome and Byzantium, for whose meri
dians the former were calculated, to the free constitution of
Britain, which the latter are adapted to perpetuate.
Without detracting therefore from the real merit which
abounds in the imperial law, I hope I may have leave to as
sert, that if an Englishman must be ignorant of either the
one or the other, hehadbettes be a stranger to the Roman than
the English institutions. For I think it an undeniable posi
tion, that a competent knowledge of the laws of that society
in which we live, is the proper accomplishment of every
B 3
gentleman
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gentleman and scholar ; an highly useful, I had almost said
essential, part of liberal and polite education. And in this I
am warranted by the example of antient Rome ; where, as
Cicero informs us *, the very boys were obliged to learn the
twelve tables by heart, as a carmen neccjsarium or indispensa
ble lesson, to imprint on their tender minds an early know
ledge of the laws and constitution ©f their country.
But as the long and universal neglect of this study, with
us in England, seems in some degree to eall in question the
truth of this evident position, it shall therefore be the busi
ness of this introductory discourse, in the first place to de
monstrate tlie utility of some general acquaintance with the
municipal law of the land, by pointing out it's particular
uses in all considerable situations of life. Some conjectures
will then be offered with regard to the causes of neglecting
this useful study : to which will be subjoined a few reflec
tions on the peculiar propriety of reviving it in our own uni
versities.
And, first, to demonstrate the utility of some acquaint
ance with the laws of the land, let us only reflect a moment
on the singular frame and polity of that land, which is go
verned by this system of laws. A land, perhaps the only one
in the universe, in which political or civil liberty is the very
end and scope of the constitution b. This liberty, rightly un
derstood, consists in the power ( i ) of doing whatever the laws
permit 6 ; which is only to be effected by a general conform
ity of all orders and degrees to those equitable rules of action,
by which the meanest individual is protected from the insults
and oppression of the greatest. As therefore every subject is
interested in the preservation of the laws, it is incumbent
» Dt Ligz- i. 2 J.
1" Montel'q Esf.L-I. II. e. 5.

c Fecultat ejm, n>d mifucfaetre Met,
rj/i quid ii, mtjure fri.bibttyr.hjl. 1.3.1.

( 1 ) See the Editor's reasons for his disapprobation of this defi
nition of liberty in the nme to p, 126.
,
. .
upon
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upon every man to be acquainted with those at least, with
which he is immediately concerned ; lelt he incur the cen
sure, as well as inconvenience, of Irving in society without
knowing the obligations which it lays him under.j And thus
much may suffice for persons of inferior condition, who have s 7 ]
neither time nor capacity to enlarge their views beyond that
Contracted sphere in which they arc appointed to move. But
those, on whom nature and fortune have bellowed more abi
lities and greater leisure, cannot be so easily excused. These
advantages arc given them, not for the benefit of themselves
only, but also of the public : and yet they cannot, in any
scene of life, discharge properly their duty either to the pub
lic or themselves, without some degree of knowledge in the
laws. To evince this the more clearly, it may not be amiss
to descend to a few particulars.
Let us therefore begin with our gentlemen of indepen
dent estates and fortune, the most useful as well as consider
able body of men in the nation ; whom even to suppose ig
norant in this branch of learning is treated by Mr. Locke •* as
a strange absurdity. It is their landed property, with it's
long and voluminous train of descents and conveyances, set
tlements, entails, and incumbrances, that forms the most
intricate and most extensive object of legal knowledge. The
thorough comprehension of these, in all their minute dis
tinctions, is perhaps too laborious a talk for any but a lawyer
by profession : yet still the understanding of a few leading
principles, relating to estates and conveyancing, may form
some check and guard upon a gentleman's inferior agents, and
preserve him at least from very gross and notorious im
position.
Again, the policy of all laws has made some forms neces
sary in the wording of last wills and testaments, and more
with regard to their attestation. An ignorance in these must
ilways be of dangerous consequence, to such as by choice or
d Educition, §. 187.
B 4
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necessity compile their own testaments without any technical
assistance. Those who have attended the courts of justice
are the best witnesses of the confusion and distresses that are
hereby occasioned in families ; and of the difficulties that arise
in discerning the true meaning of the testator, or sometimes
in discovering any meaning at all : so that in the end his estate
[ 8 ] may often be vested quite contrary to these his enigmatical
intentions, because perhaps he has omitted one or two for
mal words, which are necessary to ascertain the sense with
indisputable legal precision, or has executed his will in the
presence of fewer witnesses than the law requires.
But to proceed from private concerns to those of a more
public consideration. All gentlemen of fortune are, in con
sequence os their property, liable to be called upon to esta
blish the rights, to estimate the injuries, to weigh the accu
sations, and sometimes to dispose of the lives of their fellowsubjects, by serving upon juries. In this situation they have
frequently a right to decide, and that upon their oaths, ques
tions of nice importance, in the solution of which some legal
skill is requisite ; especially where the law and the fact, as it
often happens, are intimately blended together. And the ge
neral incapacity, even of our best juries, to do this with any
tolerable propriety, has greatly debased their authority ; and
has unavoidably thrown more power into the hands of the
judges, to direct, control, and even reverse their verdicts,
than perhaps the constitution intended.
But it is not as a juror only that the English gentleman is
called upon to determine questions of right, and distribute
justice to his fellow-subjects : it is principally with this order
of men that the commission of the peace is filled. And here
u very ample field is opened for a gentleman to exert his
talents, by maintaining good order in his neighbourhood ;
by punishing the dissolute and idle ; by protecting the peace
able and industrious ; and, above all, by healing petty differ
ences and preventing vexatious prosecutions. But, in order
to attain these desirable ends, it is necessary that the magistrate
should

$ I.

of the
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should understand his busiiTess ; and have not only the will,
but the power also, (under which must be included the know
ledge,) of administering legal and effectual justice. Else,
when he has mistaken his authority, through passion, through
ignorance, or absurdity, he will be the object of contempt
from his inferiors, and of censure from those to whom he
is accountable for his conduct.
Yet farther ; most gentlemen of considerable property, at
some period or other in their lives, are ambitious of represent
ing their country in parliament : and those, who are ambi
tious oT receiving so high a trust, would also do well to re
member it's nature and importance. They are not thus ho
nourably distinguished from the rest of their fellow-subjects,
merely that they may privilege their persons, their estates, or
their domestics ; that they may list under party banners ;
may grant or withhold supplies? may vote with or vote against
a popular or unpopular administration ; but upon considera
tions far more interesting and important. They are the
guardians of the English constitution ; the makers, repealers,
and interpreters of the English laws ; delegated to watch, to
check, and to avert every dangerous innovation, to propose,
to adopt, and to cherish any solid and well-weighed improve
ment; bound by every tie of nature, of honour, and of religion,
to transmit that constitution and those laws to their posterity,
amended if possib'e, at least without any derogation. And
how unbecoming must it appear in a member of the legisla
ture to vote for a new law, who is utterly ignorant of the
old ! what kind of interpretation can he be enabled to
give, who is a stranger to the text upon which he
comments !
r Isdeed it is perfectly amazing that there should be no
ether state of life, no other occupation, art, or science, in
which some method os instruction is not looked upon as re
quisite, except only the science os legislation, the noblest and
most difficult of any. Apprenticeships are held necessary to
almost every art, commercial or mechanical : a long course
of

C 9 ]
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of reading and study must form the divine, the physician,
and the practical professor of the laws : but every man of su
perior fortune thinks himself born a legislator. Yet Tully
[IO^ was of a different opinion ; •« it is necessary, fays he e, for a
«'
"
*'
«c
"

senator to be thoroughty acquainted with the constitution >
and this, he declares, is a knowledge of the most extensive
nature ; a matter of science, of diligence, of reflection ;
without which no senator can possibly be sit for his
office." b'

The mischiefs that have arisen to the public from incon
siderate alterations in our laws, are too obvious to be called
in question ; and how far they have been owing to the de
fective education of our senators, is a point well worthy the
public attention. The common law of England has fared
like other venerable edifices of antiquity, which rash and un
experienced workmen have ventured to new-dress and refine,
with all the rage of modem improvement. Hence frequent
ly its symmetry has been destroyed, its proportions distorted,
and its majestic simplicity exchanged for specious embellish
ments and fantastic novelties. For, to fay the truth, almost
all the perplexed questions, almost all the niceties, intrica
cies, and delays, (which have sometimes disgraced the Eng
lish, as well as other courts of justice,) owe their original not
to the common law itself, but to innovations that have been
made in it by acts of parliament ; " overladen (as sir Ed*« ward Coke expresses itf) with provisoes and additions, and
" many times on a sudden penned or corrected by men of
" none or very little judgment in law." This great and
wcil-experienced judge declares, that in all his time he ne
ver knew two questions made upon rights merely depending
upon the common law ; and warmly laments the confusion
introduced by ill-judging and unlearned legislators. " But
if," he subjoins, M acts of parliament were after the old fa'* shion penned, by such only as perfectly knew what the
• Dt Ltgg. 3- 18. Est sinatcri r.tcrs- ncir.ariae 1st ; sine fat (aratut rjstJcnitir
Jar'iim tujst rcmpublieam ; idjue late fa. r.uHo faCIo fotrsi.
ut t—^ir.u> bst mnis(iMt'uti,diligti.i:a:
' 2 Rep. pret'.
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" common law was before the making of any act of parlia«« ment concerning that matter, as also how f;ir forth former
" statutes had provided remedy for former mischiefs, and
" defects discovered by experience ; then should very sew
«' questions in law arise, and the learned should not so often
" and so much perplex their heads to make atonement and
" peace, by construction of law, between insensible and disc« agreeing words, sentences, and provisoes, as they now do."
And if this inconvenience was so heavily felt in the reign of
queen Elizabeth, you may judge how the evil is increased in
later times, when the statute book is swelled to ten times a
larger bulk : unless it should be found, that the penners of
our modern- statutes have proportionably better informed
themselves in the knowledge of the common law.
What is said of our gentlemen in general, and the pro
priety of their application to the study of the laws of their
country, will hold equally strong or still stronger with regard
to the nobility of this realm, except only in the article of
serving upon juries. But, instesd of this, they have several
peculiar provinces of far greater consequence and concern ;
being not only by birth hereditary counsellors of the cro\vnp
and judges upon their honour of the lives of their brotherpeers, but also arbiters of the property of all their fellowsubjects, and that in the last resort. In this their judicial ca
pacity they are bound to decide the nicest and most critical
points of the law : to examine and correct such errors as
have escaped the most experienced sages of the profession,
the lord keeper and the judges of the courts at Westminster.
Their sentence is final, decisive, irrevocable ; no appeal, no
correction, not even a review can be had : and to their deter
mination, whatever it be, the infciior courts of justice must
conform ; otherwise the rule of property would no longer be
uniform and steady.
Should a judge in the most subordinate jurisdiction be
deficient in the knowledge os the law, it would reflect infiriite contempt upon himself, aud disgrace upon those who
employ
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employ Kim. And yet the consequence of his ignorance is
comparatively very trifling and small : his judgment may be
examined, and his errors rectified, by other courts. But
how much more serious and affecting is the cafe of a fupe£ 12 ] rior judge, if without any (kill in the laws he will boldly
venture to decide a question upon which the welfare and
subsistence of whole families may depend ! where the chance
of his judging right, or wrong, is barely equal ; and where, if
he chances to judge wrong, he does an injury of the molt
alarming nature, an injury without possibility of redress.
Yet, vast as this trust is, it can no where be so properly
reposed, as in the noble hands where our excellent constitu
tion has placed it : and therefore placed it, because, from the
independence of theirfortune and the dignity os their station,
they are presumed to employ that leisure which is the conse
quence of both, in attaining a more extensive knowledge of
the laws than persons of inferior rank : and because the found
ers of our polity relied upon that delicacy of sentiment, so
peculiar to noble birth -, which, as on the one hand it will pre
vent either interest or affection from interfering in questions
of right, so on the other it will bind a peer in honour, an ob
ligation which the law esteems equal to another's oath, to be
master of those points upon which it is his birth-right to
decide.
The Roman pandects will furnifli us with a piece of histo
ry not unapplicable to our present purpose. Servius Sulpicius, a gentleman of the patrician order, and a celebrated
orator, had occasion to take the opinion of Quintus Mutius
Scaevola, the then oracle of the Roman law; but, for want
of some knowledge in that science, could not so much as un
derstand even the technical terms, which his friend was oblig.
ed to make u^e of. Upon which Mutius Scaevola could not
forbear to upbraid him with this memorable reproof E, " that
«« it was a shame for a patrician, a nobleman, and an orator
e Fs. l. i. l. §. 43. Turpe rjp patrhio, ft ntblli, et tavsai tranti, jut in J"'
veijjraur igr.erere,
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" of causes, to be ignorant of that law in which he was so
" peculiarly concerned." This reproach made so deep an
impreflion on Sulpicius, that he immediately applied himself
to the study of the law ; wherein he arrived to that proficien- C *3 3
cy, that he left behind him about an hundred and four-score
volumes of his own compiling upon the subject; and became,
in the opinion of Cicero h, a much more complete lawyer
than even Mutius Scaevola himself.
I would not be thought to recommend to our English nobiiity and gentry, to become as great lawyers as Sulpicius ;
though he, together with this character, sustained likewise
that of an excellent orator, a firm patriot, and a wise indefati
gable senator : but the inference which arises from the story
is this, that ignorance of the laws of the land hath ever been
esteemed dishonourable in those, who are entrusted by their
country to maintain, to administer, and to amend them.
• But surely there is little occasion to enforce this argu
ment any farther to persons of rank and distinction, if we of
this place may be allowed to form a general judgment from
those who are under our inspection : happy that while we
lay down the rule, we can also produce the example. You
will therefore permit your professor to indulge both a public
and private satisfaction, by bearing this open testimony ; that,
in the infancy of these studies among us, they were favoured
with the most diligent attendance, and pursued with the most
unwearied application, by those of the noblest birth and most
ample patrimony : some of whom are still the ornaments of
this seat of learning ; and others at a greaser distance conti
nue doing houour to its institutions, by comparing our polity
and laws with those of other kingdoms abroad, or exerting
their senatorial abilities in the councils of £he nation at
home.
Nor will some degree of legal knowledge be found in the
{east superfluous to persons of inferior rank : especially those
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of the learned professions. The clergy in particular, besides
the common obligations they are under in proportion to their
rank and fortune, have also abundant reason, considered
£ 14 ] merely as clergymen, to be acquainted with many branches
of the law, which are almost peculiar and appropriated to
themselves alone. Such are the laws relating to advowsons,
institutions, and inductions; to simony, and simoniacal con
tracts ; to uniformity, residence, and pluralities ; to tithes
and other ecclesiastical dues ; to marriages, (more especially
os late,) and to a variety of other subjects, which are consign
ed to the care of their order by the provisions of particular
statutes. To understand these aright, to discern what is
warranted or enjoined, and what is forbidden by law, de
mands a sort of legal apprehension ; which is no otherwise
to be acquired, than by use and a familiar acquaintance with
legal writers.
For the gentlemen of the faculty of physic, I must frank
ly own that I fee 110 special reason, why they in particulalshould apply themselves to the study of the law ; unless in
common with other gentlemen, and to complete the charac
ter of general and extensive knowledge ; a character which
their profession, beyond others, has remarkably deserved.
They will give me leave however to suggest, and that not
ludicrously, that it might frequently be of use to families
upon sudden emergencies, if the physician were acquainted
with the doctrine of last wills and testaments, at least so
far as relates to the formal part of their execution.
But those gentlemen who intend to profess the civil and
ecclesiastical laws, in the spiritual and maritime courts of
this kingdom, are of all men (next to common lawyers) the
most indispensably obliged to apply themselves seriously to
the study of our municipal laws. For the civil and canon
laws, considered with respect to any intrinsic obligation, have
no force or authority in this kingdom ; they are no more
binding in England than our laws arc binding at Rome.
But as far as these foreign laws, on account of some pecu
3
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liar propriety, have in some particular cases, and in some
particular courts, been introduced and allowed by our laws,
so far they oblige, and no farther ; their authority being
"wholly founded upon that permission and adoption. In
which we are not singular in our notions : for even in Hoi- sj x5 3
land, where the imperial law is much cultivated and its de
cisions pretty generally followed, we are informed by Vaa
L.ecuwcn ', that " it receives its force from custom and the
'* consent of the people, either tacitly or expressly given : for
44 otherwise he adds, we should no more be bound by this
44 law, than by that of the Almains, the Franks, the Saxons,
44 the Goths, the Vandals, and other of the antient nations."
Wherefore, in all points in which the different systems depart
from each other, the law of the land takes place of the law
of Rome, whether antient or modern, imperial or pontifical.
And, in those of our English courts wherein a reception has
been allowed to the civil and canon laws, if either they ex
ceed the bounds of that reception by extending themselves
to other matters than are permitted to them ; or. if such
courts proceed according to the decisions of those laws, in
cafes wherein it is controlled by the law of the land, the
common law in either instance both may, and frequently
does, prohibit and annul their proceedings k : and it will not
be a sufficient excuse for them to tell the king's courts at
Westminster, that their practice is warranted by the laws
of Justinian or Gregory, or is conformable to the decrees of
the Rota or imperial chamber. For which reason it becomes
highly necessary for every civilian and canonist, that would
'
act with safety as a judge, or with prudence and reputation
as an advocate, to know in what cafes and how far the Eng
lish laws have given sanction to the Roman ; in what points
the latter are rejected ; and where they are both so intermix
ed and blended together as to form certain supplemental parts
of the common law of England, distinguished by the titles of
the king's maritime, the king's military, and the king's eccle* DiJicat'u arfcritjurit cfoilii. Edit. Fletam. 5 Rtp. Caudrey's case. 2 Inst.
1663.
J?3.
* Hilt Hift, C. L. c. ». Selden in
Castical
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fiastical law. The propriety of which inquiry the university
of Oxford has for more than a century so thoroughly seen,
that in her statutes 1 she appoints, that one of the three ques
tions to be annually discussed at the act by the jurist-inceptors shall relate to the common law ; subjoining this reason,
[ 1 6 J " qiiiajuris civilisJiudiosos dccet haud imperitos ejsejuris muni—
" cipalis, et differentias exteri patriique juris notas habere"
And the statutes m of the university of Cambridge speak ex
pressly to the fame effect.
From the general use and necessity os some acquaintance
with the common law, the inference were extremely easy
with regard to the propriety of the present institution, in a
placeto which gentlemen of all ranks and degrees resort, as the
fountain of all useful knowledge; But how it has come to
pass that a design of this sort has never before taken place in
the university,- and the reason why the study of our laws has
in general fallen into disuse, I shall previously proceed to
inquire.
Sir John Fortescue, in his panegyric on the laws of Eng
land, (which was written in the reign of Henry the sixth)
puts ■ a very obvious question in the mouth of the young
prince, whom he is exhorting to apply himself to that branch
of learning ; " why the laws of England, being so good,
*• so fruitful, and so commodious, are not taught in the uni" versities, as the civil and canon laws are ?" In answer to
which he gives0 what seems, with due deference be it spoken,
a very jejune and unsatisfactory reason ; being in short, that
«« as the proceedings at common law were in his time car" ried on in three different tongues, the English, the Latin,
. " and the French, that science must be necessarily taught
!« in those three several languages ; but that in the univerfi" ties all sciences were taught in the Latin tongue only
and therefore he concludes, " that they could not be conveI Til. yil.Scft. %. §. 2.
sernt'iai txteri patrnfut juriinescji.Sia;.
™ Dtiler I gum mox a dofioratu iib\t £liz. R. r. 14.C0WCI. Jnflitxt. hprietiit,
tptnm Itgibui Attgsut, ut nmfitsmptrUut
» t. 47.
« r. 48.
larum Itgum eu»s talttsuepalria,«/ Jif*
«f nientfy
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" niently taught or studied in our universities." Eut with
out attempting to examine seriously the validity of this rea
son, (the very shadow of which by the wisdom of your late
constitutions is entirely taken away,) we perhaps may find out
a better, or at least a more plausible account, why the study
of the municipal laws has been banished ftom these seats of
science, than what the learned chancellor thought it prudent
to give to his royal pupil.
That antient collection os' unwritten maxims and cus- [
toms, which is called the common law, however compound
ed or from whatever fountains derived, had subsisted iminemorially in this kingdom ; and, though somewhat altered and
impaired by the violence of the times, had in great measure
weathered the rude shock of the Norman conquest. This
had endeared it to the people in general, as well because it's
decisions were universally known, as because it was found
to he excellently adapted to the genius of the English nation.
In the knowlege of this law consisted great part of the learn
ing of those dark ages ; it was then taught, fays Mr. Selden
in the monasteries, in the universities, and in the families of
the principal nobility. The clergy in particular, as they then
engrossed almost every other branch of learning, so (like their
predecessors the British Druids i) they were peculiarly re
markable forjtheir proficiency in the study of the law. Nullus clericus n$ catisidicus, is the character given of them soon
after the conquest by "William of Malmsbury '. The judges
therefore were usually created out of the sacred order % as
was likewise the case a'mong the Normans' ; and all the in
ferior offices were supplied by the lower clergy, which has
occasioned their successors to be denominated clerks to this
day.
' m Flrtam. 7.7.
1 CatsiT ie hello Gal. 6. la.
' ie gejl. rtg. I. 4.
■ Duz<ia!e Orsg. jurid. c. 3.
1 Leijuges font sages perfenms et aniweif«!,-.&«,, i,t artttvesamt,niejVol. I.

ftes, lit cbencincs des eglifes catbedraulx,
et Us autres personnel qtii ont dignitess in
saintle eglisc ; hi aiiez, les 'fr'uurs cnverttaulx, et les gouverneurs dts eglijes,
&c* Grand Coujfumitr, cb> 9.
1
C
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But the common law of England, being not committed
to writing, but only handed down by tradition, use, and ex
perience, was not so heartily relished by the foreign clergy;
who came over hither in shoals during the reign of the con
queror and his two sens, and were utter strangers to our
constitution as well as our language. And an accident,
which soon after happened, had nearly completed it's ruin.
A copy of Justinian's pandects, being newly u discovered at
£ 18 ] Amalfi, soon brought the civil law into vogue all over the
west of Europe, where before it was quite laid afide w and in
a manner forgotten ; though some traces of it's authority re
mained in Italy x and the eastern provinces of the empire yThis now became in a particular manner the favourite of
the popish clergy, who borrowed the method and many of
the maxims of their canon law from this original. The study
of it was introduced into several universities abroad, particu
larly that of Bologna ; where exercises were performed, lec
tures read, and degrees conferred in this faculty, as in other
branches of science : and many nations on the continent, just
then beginning to recover from the convulsions consequent
upon the overthrow of the Roman empire, and settling by
degrees into peaceable forms of government, adopted the
civil law, (being the best written system then extant,) as the
basis of their several constitutions ; blending and interweaving
it among their own feodal customs, in some places with a
more extensive, in others a more confined authority 2.
Nor was it long before the prevailing mode of the times
reached England. For Theobald, a Norman abbot, being
elected to the fee of Canterbury a, and extremely addicted to
this new study, brought over with him in his retinue many
learned proficients therein ; and among the rest Roger sirnamed Vacarius, whom he placed in the university of Ox
ford b, to teach it to the people of this country. But it did
» circ. A. D. 1 130.
.
Efiftol. laments IV. in M. Parit ad
"LL. Wifigctb. ». 1. 9.
A. D. 1154.
x Capitular. Hludm. P/i. 4. 102.
» A. D. 1138.
j Seldcnin Flctam. 5. 5.
b Gervaf. Dorobern. All. Pontls.
» Dumat's treatise of law. c. 13. § 9. Cattuar, tel. 1*65.
5
not
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not meet with the same easy reception in England, where a
mild and rational system of laws had been long established, as
it did upon the continent ; and though the monkish clergv
(devoted to the will of a foreign primate) received it with
eagerness and zeal, yet the laity, who were mere interested
to preserve the old constitution, and had already severely felt
the effect os many Norman innovations, Continued Wedded
to the use of the common law. King Stephen immediately
published a proclamation c, forbidding the study of the laws* [ 19 ]
then newly imported from Italy, which was treated by the
monks4 as a piece of impiety, and though it might prevent
the introduction of the civil law process into our courts of
justice, yet did not hinder the clergy from reading and teaching
it in their own schools and monasteries.
From this time the nation seems to have been divided in
to two parties •, the bishops and clergy, many of them foreign
ers, who applied themselves wholly to the study of the civil ,
and canon laws, which now came to be inseparably interwo
ven with each other ; and the nobility and laity, who adhered
with equal pertinacity to the old common law : both of them
reciprocally jealous of what they were unacquainted with,
and neither of them perhaps allowing the opposite system
that real merit which is abundantly to be found in each (2),
« Rog. Bacon. c!nw. per Selden in
T'.itam. 7. 6. in Fonts;- 1. 3 J.& S Rep.
Pxcf.

* Joan. Sarislmriens. Pofycrat. S.
%%,

{ i) Though the civil law, in matters oscontract and the general
commerce of life, may be founded in principles of natural and uni-.
serial justice, yet the arbitrary and despotic maxims, which recom
mended it as a favourite to the pope and the Romilh clergy, ren
dered it deservedly odious to the people of England. Quod princifi pltuu'tt Itgis habit <uigorem, (Inst. I. 2. 6.) the magn* chartA
trf the civil law, could never be reconciled with the jtidicium pariam vtl Ux time.
C 3
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This appears, on the one hand, from the spleen with which
the monastic writers e speak of our municipal laws upcn all
occasions ; and, on the other, from the firm temper which the
nobility shewed at the famous parliament of Merton : when
the prelates endeavoured to procure an act, to declare all
bastards legitimate in cafe the parents intermarried at any
time afterwards ; alleging this only reason, because holy
church (that is, the canon law) declared such children legi
timate : but " all the earls and barons (fays the parliament
M roll f) with one voice answered, that they would not change
" the laws of England, which had hitherto been used and
" approved." And we find the fame jealousy prevailing
above a century afterwards K, when the nobility declared
with a kind of prophetic spirit, *« that the realm of England
" hath never been unto this hour, neither by the consent of
*< our lord the king and the lords of parliament shall it ever
C 20 J « be, ruled or governed by the civil lawh." And of this
temper between the clergy and laity many more instances
might be given.
While things were in this situation, the clergy, finding
it impossible to root out the municipal law, began to with
draw themselves by degrees from the temporal courts ; and
to that end, very early in the reign of king Henry the third,
episcopal constitutions were published *, forbidding all eccle
siastics to appear as advocates in foro saeculari : nor did they
long continue to act as judges there, not caring to take the
oath of office which was then found necessary to be admini
stered, that they should in all things determine according to
the law and custom of this realm k ; though they still kept .
possession of the high office of chancellor, an office then of
little juridical power ; and 1 afterwards, as it's business in« Utm, Hid. 5. 16. Polydor. Virgil.
I 1 1 Ric II.
ffifl.l.g.
h Selden. Jan. Angler. I. 2. § 43.
f Stat. Mertm. 10 Hen. III. c. 9. Et in Forttfc. c. 33.
imnes ccnales et. bartr.es Una vote respm' Spelm»n. Concil. A. D. 1217*
derunt, quod nolunt legesAngliat mutare, Wilkins, vtl. 1. p. 574. 599.
cats bui'i/fi ufitttaisum el affrobatat.
k Selden. in Fittorn. 9, 3.
- -6"
creased
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creased by degrees, they modelled the process of the court at
their own discretion.
But wherever they retired, and wherever their authority
extended, they carried with them the same zeal to introduce
the rules of the civil, in exclusion of the municipal law. This
appears in a particular manner from the spiritual courts of
all denominations, from the chancellor's courts in both our
universities, and from the high court of chancery before men
tioned ; in all of which the proceedings are to this day in a
course much conformed to the civil law : for which no tole
rable reason can be assigned, unless that these courts were
all under the immediate direction of the popissi ecclesiasticsf
among whom it was a point of religion to exclude the munL
cipal'law ; pope Innocent the fourth having forbidden 1 the
' very reading of it by the clergy, because it's decisions were not
founded on the imperial constitutions, but merely on the cus
toms of the laity. And if it be considered, that our universi
ties began about that period to receive their present form of
scholastic discipline; that they were then, and continued to
be till the time of the reformation, entirely under the influ- [ 21 ]
ence of the popish clergy ; (sir John Mason the first protest- '
ant, being also the first lay, chancellor of Oxford ;) this will
lead us to perceive the reason, why the study of the Roman
laws was in those days of bigotry m pursued with such alacri1 M. Paris ad A. D. 1154.
* There cannot be a stronger instance
of the absurd and superstitious venera.
tien tha; was paid to these laws, than
that the most learned writers of the
times -thought they could not forma
persect character, eiren of the blessed
tirgic, without making her a civilian
Hi a canonist ; which Albertus Mag.
noi, the renowned dominican doctor of
the thirteenth century, thus proves in
hii S^mma dc laudibui cbriftiferae vir[mi (drvinum magii quam bumanum
>(ti)ot. 2;. § 5. "Item quid jura
" crnrut,& leges, & dtertta scivil in
" summit, probjtur tec mods ; sipientia

" advocati manifeftatur in tribus ; unumt
" fund tbtincat omnia contra judiam
" juftum & sapientan ; secundo, quod
" contra aduersarium aftmum &sagacem\
" tertio, quod in causa desperata : fed
« bcatijfma virgo, contra judieem sapitt entijjimum, Dominum j contra adversa*
« ,ium caUidiffimum, dyatelum ; in can*
« yi mstra desperata ; jtmintmm opta.
c< tam dtinuit." To which an emi.
nent franciscan, two centuries afterwlrds, Bernardinus de Busti (Marialt,
part. 4. strm. 9.) very gravely subjoins
this note. " Net videtur incongruum
" muliere: babere pcriliam jurit. Legi" tur aim dc uxort Jtamis Ar.dreat
C J
" glijjburiii
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ty in these seats of learning ; and why the common law was
entirely despised, and esteemed little better than heretical.
And, since the reformation, many causes have conspired
to prevent it's becoming a part of academical education. As,
first, long usage and established custom; wh ch, as in every
thing else, so especially in the forms of scholastic exercise,
have justly great weight and authority. Secondly, the real
intrinsic merit of the civil la*, considered upon the footing
of reason and not of obligation, which was well known to
the instructors of our youth; and their total ignorance of the:
merit of the common law, though it's equal at least, and per
haps an improvement on the other. But the principal rea
son of all, that has hindered the introduction of this branch
of learning, is, that the study of the common law, being bar
jiilhed from hence in the times of popery, has fallen into a
quite different channel, and has hitherto been wholly culti
vated in another place. But as the long usage and establish
ed custom, of ignorance of the laws of the land, begin now
to be thought unreasonable ; aud as by these means the merit
[ 22 J of those laws will probably be more generally known ; we
may hope that the method of studying them will soon revert
to it's antient course, and the foundations at least of that
science will be Jaid in the two universities; without being exr
clusively confined to the channel which, it fell into at the
times I have just been describing.
■ For, being then entirely abandoned by the clergy, a sew
stragglers excepted, the study and practice of it devolved of
course into the hands of laymen : who entertained upon their
parts a most hearty aversion to the civil law and made no
scruple so profess their contempt, nay even their ignorance 0
" ghj/jwi'i f'd Utntttft pcritUm in
|f utroqve jure babuit, ut public? in
f setclis Irgere ausasit"
n Fnrtesc. di land. LL. c. 25.
° This remarkably appeared in the
tase of" the abbot of Torun, As. 22

pdiv. III. 24. who had caused a certain prior to be summoned to answer at
Avignon for erecting an oratory centra
inbibitiomm ntvicptrisj by whichwor^s
Mr. Selden, (in Flit. 8. 5.) very justly
understands to.be meant the title dc m-vi
spirit
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of it, in the most public manner. But still as the balance
of learning was greatly on the side of the clergy, and as the
common law was no longer taught, as formerly, ift any part
of the kingdom, it must have been subjected to many incon
veniences, and perhaps would have been gradually lost and
overrun by the civil, (a suspicion well justified from the fre
quent transcripts of Justinian to be met with in Bracton and
Fleta,) had it not been for a peculiar incident, which hap
pened at a very critical time, and contributed greatly to it's
support.
The incident which I mean was the fixing the court of
common pleas, the grand tribunal for disputes of property,
to be held in one certain spot ; that the feat of ordinary justice
might be permanent and notorious to all the nation. For
merly that, in conjunction with all the other superior courts,
was held before the king's capital justiciary of England, in > [ 23 1
the aula regis, or such of his palaces wherein his royal person
resided; and removed with his household from one end of the
kingdom to the other. This was found to occasion great in
convenience to the suitors; to remedy which it was made
an article of the great charter of liberties, both that of king
John and king Henry the third p, that " common pleas should
" no longer follow the king's court, but be held in some
" certain place ? in consequence of which they have ever
since been held (a sew necessary removals in times of the
plague excepted) in the palace of Westminster only. This
brought together the professors of the municipal law, who be
fore were dispersed about the kingdom, and formed them
into an aggregate body ; whereby a society was established of
tptrit mttiaiitau both in the civil and
unon laws, {Ff. 39. I..C. 8. II, and
Decretal, not Extra-u, 5. 32.) whereby
the erection of' any new buildings in
prejudice or" more antient ones was prohibited. But SJcipwith the Icing's serjeant, and afterwards chief b.iron of the
Eicherj.ier, declares them to he flat
nonsense ; '• in ;ax fanix, contra WiiC

" hibitior.em novi operis, vy ed fiat <«" lendmems" and justice Schardclnw
mends the matter but little by infurming him,that they signify a restitution io
their Wj for which reason he very sagely
resolves to pay no Ion of regard to them,
u Ceo nrft out un rrjftrution en lour ley,
" fur out a cn s'ampiui regard, &t."
P c. 11.
4
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persons, who, (as Spelman 1 observes,) addicting themselves
wholly to the study of the laws of the land, and no longer
considering it as a mere subordinate science for the amuse
ment of leisure hours, soon raised those laws to that pitch of
perfection, which they suddenly attained under the auspices
of our English Justinian, king Edward the first.
In consequence of this lucky assemblage, they naturally fell
into a kind of collegiate order, and, being excluded from Ox-»
ford and Cambridge, found it necessary to establish a new
university of their own. This they did by purchasing at va..
rious times certain houses (now called the inns of court and
of chancery) between the city of Westminster, the place of
holding the king's courts, and the city of London ; for ad^
vantage of ready access to the one, and plenty of provisions
in the other
Here exercises were performed, lectures
read, and degrees were at length conferred in the common
law, as at other universities in the canon and civil. The de-.
grees were those of barristers (first stiled apprentices s from
[ 24 ]

apprendre, to learn) who answered to our bachelors : as the
state and degree of a serjeant ', serviattis ad legem, did tq
that of doctor,
ty of the coif in the fame author'shisto1 Glcfar. J34.
t Fortssc. c. 4.8.
ry of England, AD. "259. in the ca'fe
* Apprentices or barristers seem to of one William de Bufl'y ; who, being
have been first appointed by an ordi called to account for his great knavery
nance qf king Edward the first in par and mal -practices, claimed the benefit of
liament, in the 20th year of his reign. his orders or clergy, which till then re
(Spelm. Ghjs. 37. Dugdale, Orig. mained an entire secret; andtothatend
•voiuit Vigamcnta coifaefupesolvere, ut pa_
jurid. 55.)
t The first mention which I have iam vtoKprarctfe torfuram babere clericamet with in our law books of serjeants or lem ) Jed ran cjl petrr/rfj'us.
Satelltt
countors, is in the statute of Weftm. r, vero turn arripier.s, nanper tt'ifae ligamina
3 Edw. I. c 29. and in Horn's Mirror, Jed per guttur eum apprefcendens, ti axit ad
e. 1. § io. c. 2. § 5. t. 3. § 1. in the carcerem. And hence tjr H. Spelm.tn
fame reign. But M. Paris in his life of conjectures, (Ghjjar. 335 ) that coifi
John II. abbot of St. Alban's, which he were introduced to hide the tonsure of
wrote in 1255, 39 Hen. J!I. speaks of such renegade clerks,as were ftiil tempt
ad vocates at the common law,or countors, ed to remain in the secular courts in the
(auot band narratoreivutgariter appilla- quality of advocates or judges, notwith
snur,) as of an order of men well known. standing their prohibition by canon.
And we have an example of the antiqui
The
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The crown seems to have soon taken under its protection
this infant seminary of common law ; and, the more effectu
ally to foster and cherish it, king Henry the third, in the nine
teenth year of his reign, issued out an order directed to the
mayor and sheriffs of London, commanding that no regent of
any law schools within that city should for the suture teach
law therein u. The word, law, or leges, being a general term,
may create some doubt at this distance of time whether the
teaching of the civil law, or the common, or both, is hereby
restrained. But in either cafe it tends to the fame end. If
the civil lav only is prohibited, (which is Mr. Selden's w opi
nion,) it is then a retaliation upon the clergy, who had ex
cluded the common law (romjbeir feats of learning. If the
municipal law be also included in the restriction, (as sir Ed
ward Coke 1 understands it, and which the words seem to
import,) then the intention is evidently this ; by preventing
private teachers within the walls of the city, to collect all
the common lawyers into the one public university, which
was newly instituted in the suburbs.
In this juridical university (for such it is insisted to have r
been by Fortescue^ and sir Edward Coke1) there are two
sorts of collegiate houses ; one called inns of chancery, in
which the younger students of the law were usually placed,
w learning and studying, says Fortescue *, the originals, and
" as it were the elements of the law j who, profiting therein,
" as they grew to ripeness, so were they admitted into the
" greater inns of the fame study, called the inns_of court."
And in these inns of both kinds, he goes on to tell us7~frle .
knights and barons, with other grandees and noblemen of
she realm, did use to place their children, though they did,
not desire to have them thoroughly learned in the law, or to
get their living by it's practice! and that in his time there
were about two thousand students at these several inns, all
of whom he informs us were filtx nobilium, or gentlemen born.
* Ntaiijmii fcbvlai rtgtnl At Itgibut
r tadem ttviUU 4* eattirt itJim Itjtt
;
'"

*" in F/et* 3. 2.
* 2 Inst, proem.
■ 3 Rep. pref.

P'r;'49>
» c. 49.
Henqr

,
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Hence it is evident, that (though under the influence of
the monks our universities neglected this study, yet) in. the
time of Henry the sixth it was thought highly necessary, and
was the universal practice, for the young nobility and gentry
to be instructed in the originals and elements of the laws.
Bat by degrees this custom has fallen into disuse ; so that in
the reign of queen Elizabeth sir Edward Coke b does not
reckon above a thousand students, and the number at present
is very considerably less. Which seems principally owing
to these reasons : first, because the inns of chancery being
now almost totally filled by the inferior branch of the pro
fession, are neither commodious nor proper for the resort of
gentlemen of any rank or figure ■, so that there are very
rarely (3) any young students entered at the inns of chancery :
secondly, because in the inns of court all forts of regimen
-and academical superintendance, either with regard to morals
or studies, are found impracticable, and therefore entirely
neglected : lastly, because persons of birth and fortune, after
having finished their usual courses at the universities, have
£ 26 ] seldom leisure or resolution sufficient to enter upon a new
scheme of study at a new place of instruction. Wherefore
few gentlemen now resort to the inns of court, but such for
whom the knowlege of practice is absolutely necessary}
such, I mean, as are intended for the profession: the rest of
our gentry (not to say our nobility also) having usually re•> 3 Rep. pies.
(3) The inns of court are, the Inner Temple, Middle
Temple, Lincoln's Inn, and Gray's Inn, from which societies
alone, students are called to the bar. The inns of chancery
are, Clifford's Inn, Clement's Inn, Lion's Inn, New Inn, Furnival's Inn, Thavies's Inn, Staple's Inn, and Barnard's Inn. These
are subordinate to the inns of court ; the three first belong to the
Inner Temple, the fourth to the Middle Temple, the two next to
Lincoln's Inn, and the two last to Gray's Inn. (Dug. Orig.ju.rid.
'320 & pajjim.) Gentlemen are never entered at present in the
inns of chancery with an intention of being called to the bar, for
admission there would now be of no avail with regard to the time
and attendance required by the inns of court.
tired

$ I.

os the L a w.

26

tired to their estates, or visited Foreign kingdoms, or entered
upon public life, without any instruction in the laws of the
land, and indeed with hardly any opportunity of gaining in
struction, unless it can be afforded them in these seats of
learning.
And that these are the proper places, for affording assist
ances of this kind to gentlemen of all stations and degrees,
cannot (I think) with any colour of reason be denied. For
not one of the objections, which are made to the inns of
court and chancery, and which I have just now enumerated,
will hold with regard to the universities. Gentlemen may
here associate with gentlemen of their own rank and degree.
Nor are their conduct and studies left entirely to their own
discretion ; but regulated by a discipline so wise aud exact,
yet so liberal, so sensible, and manly, that their conformity
to it's rules (which does at present so much honour to our
youth) is not more the effect of constraint than of their own
inclinations and choice. Neither need they apprehend too
long an avocation hereby from their private concerns and
amusements, or (what is a more noble object) the service of
their friends and their country. This study will go hand in
hand with their other pursuits : it wil^obstruct none of them;
it will ornament and assist them all.
But if, upon the whole, there are any still wedded to mo
nastic prejudice, that can entertain a doubt how far this study
is properly and regularly academical, such persons I am afraid
either have not considered the constitution and design of an
university, or else think very meanly of it. It must be a de
plorable narrowness of mind, that would confine these seats
of instruction to the limited views of one or two learned
professions. To the praise os this age be it spoken, a more
open and generous way of thinking begins now universally [ 27 ]
to prevail. The attainment of liberal and genteel accom
plishments, though not of the intellectual fort, has been
thought by our wisest and most affectionate patrons0, and
• Lord chancellor Clarendon, in hi) p. 325. appears to have been very soliiiilojue ofeducation, among bis tracts, cituus, that it might be made " a part
« »f
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very lately by the whole university *, no small improvement
of our antient plan of education : and therefore I may safely
affirm that nothing (how unusual soever) is, under due regu
lations, improper to be taught in this place, which is proper
for a gentleman to learn. But that a science, which distin
guishes the criterions of right and wrong ; which teaches to
establish the one, and prevent, punish, or redress the other ;
which employs in it's theory the noblest faculties of the foul,
and exerts in it's practice the cardinal virtues of the heart ;
a science, which is universal in it's use and extent, accommo
dated to each individual, yet comprehending the whole com
munity; that a science like this should ever have been deemed
unnecessary to be studied in an university, is matter of
astonishment and concern. Surely, if it were not before an
object of academical knowlege, it was high time to make it
one : and to those who can doubt the propriety of it's recep
tion among us, (if any such there be,) we may return an an
swer in their own way, that ethics are confessedly a branch
of academical learning ; and Aristotle himselfhassaid, speak
ing of the laws of his own country, that jurisprudence, or the
knowlege of those laws, is the principal and most perfect
branch of ethics V
From a thorough conviction of this truth, our munificent
benefactor, Mr Viner, having employed above half a century
in amassing materials for new-modelling and rendering more
commodious the rude study of the laws of the land, consigned
[283 DOtn tne P'an an^ execution of these his public-spirited de
signs to the wisdom of his parent university. Resolving to
dedicate his learned labours " to the benefit of posterity and
"
"
"
f*
*'

of the ornament of our learned academies, to teach the qualities o'
riding, dancing, and fencing, at those
hours when more serious exercises
should be intermitted."
'
d By accepting in full convocation the
remainder of Lord Clarendon's fcistjiy

from his noble descendants, on condition to apply the profits arising from it's
publication to the establishment of a
mara^e in the university.
« TsX«« ,u«M(-«o;iTn, i-ri t»5ts>h<<{
"f™! %t»*i< Ifi. Etkie. ed Nlcmatb,
5- <■■ 3.
" the
1
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" the perpetual service of his country s," he was sensible he
could not perform his resolution in a better and more effec
tual manner, than by extending to the youth of this place,
those assistances of which he so well remembered and so
heartily regretted the want. And the sense, which the uni
versity has entertained of this ample and most useful bene
faction, must appear beyond a doubt, from their gratitude
in receiving it with all possible marks of esteem E ; from
their alacrity and unexampled dispntch in carrying it into
execution'' ; and, above all, from the laws and constitutions
by which they have effectually guarded it from the neglect
and abuse to which such institutions are liable
We have
r See the preface to the eighteenth
volume of his abridgment.
1 Mr V Jner is enrolled among the
public b:nefactors cf the university by
decree ofconvocation.
h Mr Viner died June 5, 1756. Hii
effects were collected and fettled, near
1 volume of his work printed, almost
the whole disposed of, and the accounts
nude up, in a year and a half from his
decease, by the very diligent and worthy
Mainiirratort with the will annexed,
(Dr Weft and Dr Good of Magdalene,
Dr Whailey of Oriel, Mr Buckler of
AU Souls, and Mr Betts of University
college,) to whom that care was consign
ed by toe university. Another half year
*iiemployed in considering and fettling
a plan of the proposed institution, and
i» framing the statutes thereupon, which
nrt finally confirmed by convocation
00 the jd of July 1758. The profes
sor wai elected on the 20th of October
following, and two scholars on the fuecading day. And, lastly, it was agreed
ft the annual audit in 176 1, to establish
arcUowihip; suid » fellow was accord
ingly elected in January following. —
The residue of this fund, arising from
(SM stk os Mr Vioer's abridgment, will

probably be sufficient hereafter to found
another fellowship and scholarship, or
three more scholarships, as shall be
thought most expedient.
> The statutes are in substance as
follows.
1. That the accounts of this bene.
faction be separately kept, and annually
audited by tiie delegates of accounts and
professor, and afterwards reported to con
vocation.
2. That a professor/hip of the laws;
of England be est abliihcd, with a salary
of twi hundred pounds per annum ; the
professor to be elected by convocation,
and to be at the time of bis election at
least a master of arts or bachelor of civil
law in the university of Oxford, of ten
years standing from his matriculation ;
and also a barrister at law of four years
standing at the bar.
3. That such professor (by himself,
or by deputy to be previously approved
by convocation) do read one solemn
public lecture on the laws of England,
and in the English language, rn every
academical term, at certain stated times
previous to the commencement of the
common law term , or forfeit twenty
pounds for every omission to Mr Vi
nci's
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seen an universal emulation, who best ihould understand, or
most faithfully pursue, the designs of our generous patron :
tier's general fund : and also (by him
self, or by deputy to be approved, ifoc
casional, by the vice-chancellor a d
proctor! ; or, if permanenc, both the
cause and the deputy to be annually ap
proved by convocation) do yearly read
one complete course of lectures on the
taws of England, and in the English lan
guage, consisting of sixty lectures at the
least ; to be read during the university
term time, with such proper intervals
that not more than four lectures may
♦ fall within any single week : that the
protestor do give a month's notice of
the time when the course is to begin,
and do read graft: to the scholars of Mr
Viner's foundation j but may demand of
other auditors such gratuity as shall be
settled from time to time by decree of
convocation ; and that for every of the
said sixty lectures omitted, the professor,
on complaint made to the vice, chancel
lor within the year, do forfeit forty shil
lings to Mr Viner's general fund ; the
proof of having performed his duty to
lie upon the said professor.
4. That every professor do continue
in his office during life, unless in cafe of
such mi/behaviour as (hall amount to
bannltion by the university statutes ; or
unless he deserts the profession of the
law by betaking himself to another profeffion ; or unless, after one admonition
by the vice-chancellor and proctors for
notorious neglect, he is guilty of another
flagrant omission ; in any of which cafes
he be deprived by the vice-chanceilor,
with consent of the house of 1
5. That such a number of fellow
ships with a stipend of fifty pounds fir
annum, and scholarships with a stipend
of thirty pounds, be established, as the
convocation (hall from time to time or

dain, according to the state of Mr Viner's revenues.
6- That every fellow be elected by
convocation, and at the time of election
be unmarried, and at least a master of
arts or bachelor of civil law, and a mem
ber of some college or hall in the uni
versity of Oxford ; the scholars of this
foundationer such as have been scholars,
(if qualified and approved of by convo
cation,) to have the preference : that if
not a barrister when chosen, he be called
to the bar within one year aster his
election ; but do reside in the university
two months in every jear, or in cafe of
non-residence do forfeit the stipend of
that year to Mr Viner's general fund.
7. Tn a T every scholar be elected by
convocation, and at the time of election
hi unmarried, a:id a number of some
college or hall in the university ofOxford,
who (hall have been matriculated twentyfour calendar months at the least ; that
he do take the degree of bachelor ofcivil
law with all convenient speed (either
proceeding in arts or otherwise); and pre
vious to his taking the fame, between the
second and eighth year from his matri
culation, be bound to attend two courses
ofthe professor's lectures, to be certified
under the professor's hand; and within
one year after taking the fame to be
called to the bar ; that he do annually
reside six months till he is of four years
standing, and four months from that
time till he is master of arts or bache
lor ofcivil law ; after wh eh he-be bound
to reside two months in every year ; or in
case of non-residence, do forfeit the
stipend of that year to Mr Viner'i ge
neral fund.
8. That the scholarships do become
void in cafe of non-attendance on the
professor, or not taking the degree of
bachelor
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and with pleasure we recollect, that those who are most
distinguished by their quality, their fortune, their station,
their learning, or their experience, have appeared the most
zealous to promote the success of Mr Viner's establishment.
The advantages that might result to the science of the
law itself, when a little more attended to in these seats of
knowlege, perhaps, would be very considerable. The lei
sure and abilities of the learned in these retirements might
either suggest expedients, or execute those dictated by wiser
heads k, for improving it's method, retrenching it's super
fluities, and reconciling the little contrarieties, which the
practice of many centuries will necessarily create in any mi-'
man system : a task, which those, who are deeply employed
in business and the more active scenes of the profession, can
hardly condescend to engage in. And as to the interest, or
(which is the fame) the reputation of the universities them
selves, I may venture to pronounce, that if ever this study
should arrive to any tolerable perfection either here or at
Cambridge, the nobility and gentry of this kingdom would
not shorten their residence upon this account, nor perhaps
entertain a worse opinion os the benefits of academical edubichelorof civil law, being duly admo- the professorship, fellowships, orscholarniihed to to do by the vice chancellor (hips, the profits of the current year be
and proctors : and that both fellowships ratably divided between the predecessor,
and scholarships do expire at the endnf or his representatives, and the successor ;
ten years after each respective election ; and that a new election Le had within
and become void incase of gross miioe- one month afterwards, unless by that
haviour, non-residence for iwo years to- means the time ofelection (hall fall wito
gether, marriage, not being called to the in any vacation, in which cafe it be de
bar within the time before limited, (being ferred to the first week in the next full
duly admonished so to be by the vice. term. And that before any convocation
chancellor and proctors,) or deserting the -snail be held- for such election, or for any
profession of the law by following any other matter relating to MrViner'sbeother profession : and that in any ofthese nefaction, ten days public notice be given
cases the rice chancellor, with consent of to (ach college and hall of the convocaconvocation, do declare the place actual- -tioo, and the cause ofconvoking it.
ly void.
k See lordBacon's proposals and offer
9. That in cafe of any vacancy of of a digest.
cation.
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cation. Neither should it be considered as a matter of light
importance, that while we thus extend the pomoeria of
university learning, and adopt a new tribe of citizens within
C 31 ] these philosophical walls, we interest a very numerous and
very powerful profession in the preservation of our rights
and revenues.
For I think it past dispute that those gentlemen, who
resort to the inns of court with a view to pursue the pro
fession, will find it expedient (whenever it is practicable) to
lav the previous foundations of this, as well as every other
science, in one of our learned universities. We may ap
peal to the experience of every sensible lawyer, whether any
thing can be more hazardous or discouraging than the usual
entrance on the study of the law. A raw and unexperienced
youth, in the most dangerous season o^ life, is transplanted
on a sudden into the midst of aljurements to pleasure, with
out any restraint or check but what his own prudence can
suggest ; with no pubfsc direction in what course to pursue
his inquiries ; no private assistance to remove the distresses
and difficulties which will always embarrass a beginner. In
this situation he is expected to sequester himself from the
world, and by a tedious lonely process to extract the theory
of law from a mass of undigested learning ; or else by an
assiduous attendance on the courts, -to pick up theory and
practice together, sufficient to qualify him for the ordinary
run of business. How little therefore is it to be wondered at,
that we hear of so frequent miscarriages; that so many gentle
men of bright imaginations grow weary of so unpromising a
search ', and addict themselves wholly to amusements,or other
less innocent pursuits ; and that so many persons of moderate
capacity confuse themselves at first setting out, and continue
1 Sir Henry Spelman in the preface
to bil glossary) has given us a very lively
picture of his own distress upon this oc*
cisiqn. " Emijit me mater Landinum,
"juris twjlrl caj-efi'trdi gratia ; eujus
" cum mt'ttvlttm J'oiutaJJ'rm, rrperijftm-

"
"
"
"
"

que linguam peregrinam, dialeclum
tarkaram, metbtJum ineencinnam, mi>Um nan ingenten solum fed peipetuis
httmcrU sujiinesdamtttt(sdlt mjbi (J**
tear) animus, c^c."
ever
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ever dark and puzzled during the remainder of their
lives !
The evident want of some assistance in the rudiments of
legal knowledge has given birth to a practice, which if ever
it had grown to be general, must have proved of extremely
pernicious consequence. I mean the custom by some so
very warmly recommended, of dropping all liberal educa
tion, as of no use to students in the law : and placing them,
in it's stead, at the desk of some skilful attorney ; in order to
initiate them early in all the depths of practice, and render
them more dextrous in the mechanical part of business. A
few'instances of particular persons, (men of excellent learn
ing, and unblemished integrity) who, in spite of this method
of education, have shone in the foremost ranks of the bar,
have afforded some kind of sanction to this illiberal path to
the profession, and biassed many parents, of shortsighted
judgment, in it's favour : not considering that there are some
geniuses, formed to overcome all disadvantages, and that
from such particular instances no general rules can be formed;
nor observing, that those very persons have frequently re
commended by the most forcible of all examples, the dis
posal of their own offspring, a very different foundation of
legal studies, a regular academical education. Perhaps too,
in return, I could now direct their eyes to our principal
feats of justice, and suggest a few hints, in favour of univer
sity learning0 :— but in these all who hear me, I know have
already prevented me.
Making therefore due allowance for one or two shining
exceptions, experience may teach us to foretell that a lawyer
■ The four highest judicial offices
*ett at that time silled by gentlemen,
t»o of whom had been fellows of All

Souls college ; another, student of Christ
Church j and the fourth a fellow of
Trinity college, Cambridge (4).

(4) The two first were, Lord Northington and Lord Chief Jus
tice Willes ; the third, Lord Mansfield ; and the fourth, Sir Tho
mas Sewell, Master of the Rolls.
Vol. I.
D
thus
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thus educated to the bar, in subservience to attorneys and
solicitors
will find he has begun at the wrong end. If
practice be the whole he is taught, practice must also be the
whole he will ever know : if he be uninstructed in the elements and first principles upon which the rule of practice is
founded, the least variation from established precedents will
totally distract and bewilder him : ita lex scripta ejl 0 is the
utmost his knowlege will arrive at ; he must never aspire
to form, and seldom expect to comprehend, any arguments
drawn a prhri, from the spirit of the laws and the natural
foundations of justice.

4
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Nor is this all; for (as few persons of birth, or fortune,
or even of scholastic education, will submit to the drudgery
of servitude and the manual labour os copying the trash of an
office) should this infatuation prevail to any considerable de
gree, we must rarely expect to see a gentleman of distinction
or learning at the bar. And what the consequence may be,
to have the interpretation and enforcement of the laws
(which include the entire disposal os our properties, liber
ties, and lives) fall wholly into the hands of obscure or illite
rate men, is matter of very public concern (5).
» See Rennet's Life of Somner. p.67.

,° Ff. 40. 9. 11.

(5) The learning, which of late years has distinguished the bar,
leaves little reason to apprehend that such will speedily be the de
graded state of the laws of England. Our author's labours and
example have contributed in no inconsiderable degree to rescue the
profession from the reproaches of Lord Bolingbroke, whose senti
ments upon the education of a barrister, correspond so fully with
those os the learned judge, that they deserve to be annexed to this
elegant dissertation on the study of the law.
" 1 might instance (fays he) in other professions, the obligation
men lie under of applying to certain parts of history ; and I can
hardly forbear doing it in that of the law, in it's nature the noblest
and most beneficial to mankind, in it's abuse and debasement the
most sordid and the most pernicious. A lawyer now is nothing
- more, I speak of ninety-nine in a hundred at least, to use some of
TuJly's words, nifi Itgultius qniJtm cautus, et amtus pra;s aSionum,
center
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The inconveniences here pointed out can never be effec
tually prevented, but by making academical education a pre
vious step to the profession of the common law, and at the
fame time making the rudiments of the law a part of acade
mical education. For sciences are of a sociable disposition,
and flourish best in the neighbourhood of each other : nor
is there any branch of learning, but may be helped and im
proved by assistances drawn from other arts. If therefore
the student in our laws hath formed both his sentiments and
style, by perusal and imitatiqn of the purest classical writers,
among whom the historians and orators will best deserve
his regard ; if he can reason with precision, and separate ar
gument from fallacy, by the clear simple rules of pure unso
phisticated logic ; if he can fix his attention, and steadily
pursue truth through any the most intricate deduction,
by the use of mathematical demonstrations i if he has en
larged his conceptions of nature and art, by a view of the
several branches of genuine, experimental philosophy ; if he
canterformularum,auccps syllabarum. But there have been lawyers
that were orators, philosophers, historians: there have been
Bacons ar.d Clarendons. There will be none such any more, till in
some better age true ambition, or the love of fame, prevails over
avarice ; and till men find leisure and encouragement to prepare
themselves tor the exercise of this profession, by climbing up to
the vantage ground, so my Lord Bacon calls it, of science, instead
of grovelling all their lives below, in a mean but gainful applica
tion to all the little arts of chicane. Till this happen, the prosesfion of the law will scarce deserve to be ranked among the learned
professions ; and whenever it happens one of the vantage grounds
to which men must climb, is metaphysical, and the other, histori
cal knowledge.
" They must pry into the secret recesses of the human heart, and
become well acquainted with the whole moral world, that they may
discover the abstract reason of all laws ; and they must trace the
laws of particular states, especially of their own, from the first
rough sketches, to the more perfect draughts; from the first causes
or occasions that produced them, through all the effects, good and
bad, that they produced." (Stud, of Hist. p. 353. quarto edition.)
D 2
has
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has impressed on his mind the sound maxims of the law of
nature, the best and most authentic foundation of human
laws ; if, lastly, he has contemplated those maxims reduced,
to a' practical system in the laws of imperial Rome ; if he
has done this or any part of it, (though all may be easily
done under as »able instructors as ever graced any feats of
learning) a student thus qualified may enter upon the study
of the lav/ with incredible advantage and reputation. And
f 34 3 if> at the conclusion, or during the acquisition of these ac
complishments, he will afford himself here a year or two's
farther leisure, to lay the foundation of his future labours
in a solid fcientisical method, without thirsting too early to
attend that practice which it is impossible he should rightly
comprehend, he will afterwards proceed with the greatest:
ease, and will unfold the most intricate points with an intu
itive rapidity and clearness.
I shall not insist upon such motives as might be drawn
from principles of œconomy, and are applicable to particu
lars only : I reason upon more general topics. And there
fore to the qualities of the head, which I have just enume
rated, I cannot but add those of the heart ; affectionate loy
alty to the king, a zeal for liberty and the constitution, a
fenfe'of realhonour, and wellgrounded principles of religion;
as necessary to form a truly valuable Englisti lawyer, a Hyde,
a Hale, or a Talbot. And, whatever the ignorance pf some,
or unkiiulness of others, may have heretofore untruly sug
gested, experience will warrant us to affirm, that these en
dowments of loyalty and public spirit, of honour and reli
gion, are no where 'To be found in more high perfection than
in die two universities of this kingdom.
Before I conclude, it may perhaps be expected, that I lay
before you a short and general account of the method I pro
pose to follow, in endeavouring to execute the trust you have
been pleased to repose in my hands. And in these solemn
lectures, which are ordained to be read at the entrance of
every term, (more perhaps to do public honour to this laudV
2
able
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able institution, than for the private instruction of indivi
duals p) I presume it will best answer the intent os our bene
factor and the expectation of this learned body, if I attempt
to illustrate at times such detached titles of the law, as are
the most easy to be understood, and most capable of his
torical or critical ornament. But in reading the complete
course, which is annually consigned to my care, a more ref
gular method will be necessary ; and, till a bet'ter is proposed,
I mail take the liberty to follow the same that I have already [ 35 ]
submitted to the public 1. To fill up and finish that outline
with propriety and correctness, and to render the whole in
telligible to the uninformed minds of beginners, (whom we
are too apt to suppose acquainted with terms and ideas,
which they never had opportunity to learn) this must be my
ardent endeavour, though by no means my promise, to ac
complish. You will permit me however very briefly to de
scribe, rather what I conceive an academical expounder of
the laws mould do, than what I have ever known to be
done.
He should confider his course as a general map of the
law, marking out the shape of the country, it's connexions
and boundaries, it's greater divisions and principal cities : it
is not his business to describe minutely the subordinate limits,
or to fix the longitude and latitude of every inconsiderable
hamlet. His attention should be engaged, like that of the
readers in Fortescue's inns of chancery, " in tracing out the
" originals and as it were the elements of the law." For
if, as Justinian' has observed, the tender understanding of
P See Lowth's • Orat'to Crcvi'iana,
P- 365.
1 The analysis of the laws of Englind, first published, A. D. 1756, and
exhibiting the order and principal divisions of the ensuing Com m in tar us;
which were originally submitted to the
University in a private course oflcctuies,
/l.D. 1753.
' Iacipientitui nobis exponere jurapo(aft Remain, ita videntur tradi fc-fli cmD

muFiJfmt, si prim km acsimplki via
sitigula tradantur : alicqui, si statin at
initio rudem adhuc et infirmum animum
studiosi multitudine ac varietatererumme.
ravimus, duorum alterum,aut drferterm
studioromrfficiemus, aut cum m.-gr.z latere,Jacfectiam cum diffidetitia ( quae fitrumquc juveves avertit) feriui ad id
ferducemus, ad quod,leviore via duffus,
sine magntlalore, et sine utla diffdevtia
mam'ms ftriucipttuijsit. Inst. 1. 1 . a.
3
the.
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the student be loaded nt the first with a multitude and varie
ty of matter, it will either occasion h;m to desert his studies,
or will carry him heavily through them, with much labour,
delay, and despondence. These originals should be traced
to their fountains, as Veil as our distance will permit ; to
the customs of the Britons and Germans, as recorded by
Caesar and Tacitus ; to the codes of the northern nations
1 , on the continent, tfnd more especially to those of our own
Saxon princes; to the rules of the Roman law either left
here in the days of Papinian, or imported by Vacarius and
[ 36 ] his followers ; but above all, to that inexhaustible reservoir of
legal antiquities and learning, the feodal law, or, as Spelman *
has entitled it, the law of nations in our western orb. These
primary rules and fundamental principles should be weighed
and compared with the precepts of the law of nature, and,
the practice of other countries ; should be explained by rea
sons, illustrated by examples, and confirmed by undoubted
authorities ; their history should be deduced, their changes
and revolutions observed, and it should be (hewn how far
they are connected with, or have at any time been affected
by, the civil transactions of the kingdom
A plan of this nature, if executed with care and ability,
cannot fail of administering a most useful and rational en
tertainment to students of all ranks and professions ; and yet
it must be confessed that the study of the laws is not merely
a matter of amusement ; for; as a very judicious writer 1 has
observed upon a similar occasion, the learner « will be con" siderably disappointed, if he looks for entertainment with«* out the expence of attention." An attention, however,
not greater than is usually bestowed in mastering the rudi
ments of other sciences, or sometimes in pursuing a favou
rite recreation or exercise. And this attention is not equal
ly necessary to be exerted by every student upon every occafion. Some branches of the law, as the formal process of
- civil suits, and the subtle distinctions incident to landed pre• Of parliaments. 57.

« Dr Taylor's pref. to Elem. o/tivil law.
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perty, which are the most difficult to be thoroughly under
stood, are the least worth the pains of understanding, except
to such gentlemen as intend to pursue the profession. To
others I may venture to apply, with a flight alteration, the
words of Sir John Fortescue", when first his ro,al pupil
determines to engage in this study. " It will not be neces«" sary for a gentleman, as such, to examine with a close ap" plication the critical niceties of the law. It will fully be
*' sufficient, and he may well enough be denominated a
" lawyer, if under the instruction of a master he traces up
" the principles and grounds of the law, even to their ori- [ 37 ]
'* ginal elements. Therefore in a very short period, and
" with very little labour, he may be sufficiently informed in
" the laws of his country, if he will but apply his mind in
" good earnest to receive and apprehend them. For, though
«' such knowlege as is necessary for a judge is hardly to
" be acquired by the lucubrations of twenty years, yet,
" with a genius of tolerable perspicacity, that knowlege
" which is fit for a person os birth or condition may be
" learned in a single year, without neglecting his other im" provements."
To the few therefore (the very few I am persuaded,) that
entertain such unworthy notions of an university, as to sup
pose it intended for mere dissipation of thought ; to such as
mean only to while away the aukward interval from childhood
to twenty-one, between the restraints of the school and the
licentiousness of politer life, in a calm middle state of men
tal and of moral inactivity ; to these Mr Viner gives no in
vitation to an entertainment which they never can relish.
But to the long and illustrious train of noble and ingenuous
youth, who are not more distinguissied among us by their
birth and possessions, than by the regularity of their conduct
and their thirst after useful knowlege, to these our benefac
tor has consecrated the fruits of a long and laborious life,
worn out in the duties of his calling ; and will joyfully reflect
(if such reflections can be now the employment of his
» De laud. Lig. f. 2.
D 4
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thoughts) that he could not more effectually have bene
fited posterity, or contributed to the service of the public,
than by founding an institution which may instruct the
rising generation in the wisdom of our civil polity, and in
spire them.with a desire to be still better acquainted with the
laws and constitution of their country.
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SECOND.

or the NATURE of LAWS in general.

LA W, in it's most general and comprehensive sense,
signifies a rule of action); and is applied indiscrimi
nately to all kinds of action, whether animate or in
animate, rational or irrational. Thus we fay, the laws of
motion, of gravitation, of optics, or mechanics, as well as
the laws of nature and of nations. And it is that rule of
action, which is prescribed by some superior, and which the
inferior is bound to obey.
Thus when the supreme being formed the universe, and
created matter out of nothing, he impressed certain princi
ples upon that matter, from which it can never depart, and
■without which it would cease to be. When he put that
matter into motion, he establislied certain laws of motion,
to which all moveable bodies must conform. And, to de
scend from the greatest operations to the smallest, when a
workman forms a clock, or other piece of mechanism, he
establishes at his own pleasure certain arbitrary laws for it's
direction ; as that the hand (hall describe a given space in a
given time ; to which law as long as the work conforms, so
long it continues in perfection, and answers the end of it's
formation.
If we farther advance, from mere inactive matter to ve
getable and animal life, we shall find them still governed by
laws i more numerous indeed, but equally fixed and invaria
ble. The whole progress of plants, from the feed to the root,
and from thence to the seed again ;—the method of animal
nutrition,
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nutrition, digestion, secretion, and all other branches of
vital œconomy ;—are not left to chance, or the will of the
creature itself, but are performed in a wondrous involuntary
manner, and guided by unerring rules laid down by the
great creator.
This then is the general signification of law, a rule of
action dictated by some superior being : and, in those crea
tures that have neither the power to think, nor to will, such
Jaws must be invariably obeyed, so long as the creature itself
subsists, for it's existence depends on that obedience. But
laws, in their more confined fense, ( i ) and in which it is our
(i) This perhaps is the only fense in which the word law can be
strictly used ; for in all cases where it is not applied to human
conduct, it may be considered as a metaphor, and in every instance
a more appropriate term may be found. When it is used to ex
press the operations of the Deity or Creator, it comprehends idea*
very different from those which are included in it's signification
when it is applied to man, or his other creatures. The volitions
of the Almighty are his laws, he had only to will <*a>{ yutetia «»
ty<HTo. When we apply the word law to motion, matter,' or the
works of nature or of art, we shall find in every cafe, that with
equal or greater propriety and perspicuity, we might have used the
words quality, property , or peculiarity. —We fay that it isa law
of motion, that a body put in motion ini'acuo must for ever go for
ward in a straight line with the fame velocity ; that it is a law of
nature, that particles of matter shall attract each other with a force
that varies inversely as the square of the distance from each other ;
and mathematicians fay,that a series of numbers observes a certain
law, when each subsequent term bears a certain relation or propor
tion to the preceding term : but in all these instances we might as
well have used the word property or quality, it being as much the
property of all matter to move in a straight line, or to gravitate, as
it is to be solid or extended ; and when we fay that it is the law of
a series that each term is the square or square-root os the preced
ing term, we mean nothing more than that such js it's property or
peculiarity.- And the word laiv is used in this fense in those cales
only which are sanctioned by usage ; as it would be thought a harsh
expression to say, that it is a law that snow should be white, or that
fire should burn. When a mechanic forms a clockj he establisliet
a model
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present business to consider them, denote the rules, not of
action in general, but of human action or conduct : that is,
the precepts by which man, the noblest of all sublunary
beings, a creature endowed with both reason and freewill, is
commanded to make use of those faculties in the general re
gulation of his behaviour.
Man, considered as a creature, mult necessarily be subject
to the law| of his creator, for he is entirely a dependent be
ing. A being, independent of any other, has no rule to pur
sue, but such as he prescribes to himself ; but a state of de
pendence will inevitably oblige the inferior to take the will
of him, on whom he depends, as the rule of his conduct :
not indeed in every particular, but in all those points where
in his dependence consists. This principle therefore has
more or less extent and effect, in proportion as the superio
rity of the one and the dependence of the other is greater or
less, absolute or limited. And consequently, as man de
pends absolutely upon his maker for every thing, it is ne
cessary that he should in all points conform to his maker's
will.
This will of his maker is called the law of nature. For
as God, when he created matter, and endued it with a prina model of it either in fact or in his mind, according to his plea
sure ; bat if he should resolve that the wheels of his clock should
move contrary to the usual rotation of similar pieces of mechanism,
we coold hardly with any propriety established by usage apply the
term law to his scheme. When law is applied to any other object
than man, it ceases to contain two of it's essential ingredient ideas,
viz. disobedience and punishment*
Hooker, in the beginning of his Ecclesiastical Polity, like the
learned judge, has with incomparable eloquence interpreted law in
it's most general and comprehensive fense. And mostwriters who
treat law as a science, begin with such an explanation. But the
Editor, though it may seem presumptuous to question such autho
rity, has thought it his duty to suggest these few observations upon
the signification of the word law.
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ciple of mobility, established certain rules for the perpetual
direction of that motion ; so, when he created man, and en
dued him with freewill to conduct himself in all parts of
t 40 "] life, he laid down certain immutable laws of human nature,
whereby that freewill is in some degree regulated and re
strained, and gave him also the faculty of reason to discover
the purport of those laws.

, ,

Considering the creator only as a being of infinite power,
•he was able unquestionably to have prescribed whatever laws
he pleased to his creature, man, however unjust or severe.
But as he is also a being of infinite wisdom, he has laid down
only such laws as were founded in those relations of justice,
that existed in the nature of things antecedent to any posi
tive precept. These are the eternal, immutable laws of good
and evil, to which the creator himself in all his dispensations
conforms ; and which he has enabled human reason to dis
cover, so far as they arc necessary for the conduct of human
actions. Such among others are these principles : that we
should live honestly (2), should hurt nobody, and should ren
der to every one his due ; to which three general precepts
Justinian 1 has reduced the whole doctrine of law.
But if the discovery of these first principles of the law of
nature depended only upon the due exertion of right reason,
a Juris j,rat;epfa junt bate, benefit viverc, ailcrunt bob lacAcre, suum cuifte
tribuerc. Jnfi. I. 1.3.
(z) It is rather remarkable that both Harris, in his translation of
Justinian's Institutes, and the learned Commentator, whose prosound learning and elegant taste in the elastics no one will ques
tion, should render in English, hontste •vivere, tolive honestly.r—The
language of the Institutes is far too pure to admit of that interpret
ation ; and besides, our idea of honesty is fully conveyed by the
wordssuum cuique tribuere. I should presume to think that honest
•vivere signifies to live honourably, or with decorum, or bienseance ;
and that this precept was intended to comprize that class of duties,
of which the violations are ruinous to society, not by immediate but
remote consequences, as drunkenness, debauchery, profanenefs,
extravagance, gaming, &c.
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and could not otherwise be obtained than by a chain os me
taphysical disquisitions, mankind would have wanted some
inducement to have quickened their inquiries, and the great
er part of the world would have rested content in mental in
dolence, and ignorance it's inseparable companion. As
therefore the creator is a being, not only of infinite power,
and -wisdom, but also of infinite goodness, he has been pleased
so to contrive the constitution and frame of humanity, that
we should want no other prompter to inquire after and pur
sue the rule of right, but only our own self-love, that uni
versal principle of action. For he has so intimately con
nected, so inseparably interwoven the laws of eternal justice
with the happiness of each individual, that the latter cannot
We attained but by observing the former ; and, if the former
be punctually obeyed, it cannot but induce the latter. In
consequence of' which mutual connection of justice and hu
man felicity, he has not perplexed the law of nature with a [ 41 ]
multitude of abstracted rules- and precepts, referring merely
to the fitness or unsuncss of things, as some have vainly sur
mised ; but has graciously reduced the rule of obedience to
this one paternal precept, " that man should pursue his own
" true and substantial happiness." This is the foundation
of what we call ethics, or natural law. For the several ar
ticles into which it is branched in our systems, amount to
no more than demonstrating, that this or that action tends
to man's real happiness, and therefore very justly concluding
that the performance of it is a part of the law of nature ; or,
on the other hand, that this or that action is destructive of
man's real happiness, and therefore that the law of nature
forbids it.
This law of nature, being coeval with mankind and dictat
ed by God himself, is of course superior in obligation to ■
any other. It is binding over all the globe in all countries,and
at all times : no human laws are of any validity, if contrary
to this (3) ; and such of them as are valid derive air their
(3) Lord chief justice Hobart has also advanced, that even an
i(X ofparliament made against natural justice, as to make a man a
judge
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force, and al! their authority, mediately or immediately,
from this original.
But in order to apply this to the particular exigencies of
, each individual, it is still necessary to have recourse to rea
son : whose office it is to discover, as was before observed,
what the law of nature directs in every circumstance of
life} by considering, what method will tend the most effec
tually to our own substantial happiness. And if our reason
were always, as in our first ancestor before his transgression,
clear and perfect, unruffled by passions, unclouded by preju
dice, unimpaired by disease or intemperance, the talk would
be pleasant and easy ; we should need no other guide but this.
But every man now finds the contrary in his own experience ;
that his reason is corrupt, and his understanding full of ig
norance and error.
This has given manifold occasion for the benign interpo
sition of divine providence ; which, in compassion to the
frailty, the imperfection, and the blindness of human reason,
F 42 ] nath been pleased, at sundry times and in divers manners,
to discover and enforce it's laws by an immediate and direct
revelation. The doctrines thus delivered we call the reveal
ed or divine law, and they are to be found only in the holy
scriptures. These precepts, when revealed, are found upon
judge in hisown cause,is void in itself, forjura naturaesunt immutabilia, and they are leges legum. (Hob. 87.) With deference to these
high authorities, I should conceive that in no cafe whatever can a
judge oppose his own opinion and authority to the clear will and
declaration of the legislature. Hij province is to interpret and
obey the mandates of the supreme power of the state. And if an
act of parliament, if we could suppose such a case, should, like the
edict of Herod, command all the children under a certain age to
be slain, the judge ought to resign his office rather than be auxi
liary to it's execution ; but it could only be declared void by the
high authority by which it was ordained. The learned judge
himself is also of this opinion in p. 91.
comparison
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comparison to be really a part of the original law of nature,
as they tend in all their consequences to man's felicity. But
•we are not from thence to conclude that the knowlege of
these truths was attainable by reason, in it's present corrupt
ed state ; since we find that, until they were revealed, they
■were hid from the wisdom of ages. As then the moral pre
cepts of this law are indeed of the fame original with those
of the law of nature, so their intrinsic obligation is of equal ■
strength and perpetuity. Yet undoubtedly the revealed law
is of infinitely more authenticity than that moral system,
which is framed by ethical writers, and denominated the na
tural law. Because one is the law of nature, expressly de
clared so to be by God himself the other is only what, by
the assistance of human reason, we imagine to be that law.
If we could be as certain of the latter as we are of the for
mer, both would have an equal authority : but, till then,
they can never be put in any competition together.
Upon these two foundations, the lav/ of nature and the
law of revelation, depend all human laws ; that is to fay, no
human laws should be suffered to contradict these. There
are, it is true, a great number of indiffeient points, in which
both the divine law and the natural leave - a man at his own
liberty ; but which are found necessary for the benefit of so
ciety to be restrained within certain limits. And herein it
is that human laws have their greatest force and efficacy ;
for, with regard to such points as are not indifferent, human
laws are only declaratory of, and act in subordination to, the
former. To instance in the case of murder : this is express
ly forbidden by the divine, and demonstrably by the natural
law ; and from these prohibitions arises the true unlawful
ness of this crime. Those human laws that annex a pu
nishment to it, do not at all increase it's moral guilt, or superadd any fresh obligation in foro conscientiae to abstain from [ 43 ]
it's perpetration. Nay, if any human law should allow or
injoin us to commit it, we are bound to transgress that hu
man law, or else we must offend both the natural and the
divine. But with regard to matters that are in themselves
indifferent, and are not commanded or forbidden by those su4
perior
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pcrior laws ; such, for instance, as exporting of wool into
foreign countries; here the inferior legislature hasfeppeand
opportunity to interpose, and to make that action unlawful
which before was not so.
If man were to live in a state of nature, unconnected
with other individuals, there would be no occasion for any
other laws, than the law of nature (4), and the,law of GodNeither could any other law possibly exist : for a law always
supposes some superior wiio is to make it ; and in a state of
nature we are all equal, without any other superior but him
who is the author of our being. But man was formed for
society, and, as is demonstrated by the writers on this sub
ject b, is neither capable of living alone, nor indeed has the
courage to do it. However, as it is impossible for the whole
race of mankind to be united in one great society, they must
necessarily divide into many ; and form separate states,
commonwealths, and nations, entirely independent of each
other, and yet liable to a mutual intercourse. Hence arises
a third kind of law to regulate this mutual intercourse
called " the law of nations :" which, as none of these
states will acknowlcge a superiority in the other, cannot
be dictated by any ; but depends entirely upon the rules of
natural law, or upon mutual compacts, treaties, leagues,
and agreements between these several communities : in the
h Puffendorf, /. 7. c. 1. compared with Btrbejrrac'a commentary.
(4) The law of nature, or morality, which teaches the duty to
wards one's neighbour, would scarce be wanted in a solitary (late,
where man is unconnected with man. A Hate of nature, to which
the laws of nature, or of morals, more particularly refer, must sig
nify the state of men when they associate together previous to, or
independent of, the institutions of regular government. The
ideal equality of men in such a state no more precludes the idea
of a law, than the supposed equality of subjects in a republic—
The superior, who would prescribe and enforce the law in a state
ofnature, would be the collective force os the wise and good, as the
superior in a perfect republic is a majority of the people, or the
power to which the majority delegate their authority.
construction

§ 2.

Laws i'» general.

43

construction also of which compacts we have no other rule
to resort to, but the law of nature ; being the only one to
which all the communities are equally subject: and therefore
the civil law1 very justly observes, that quod naturalis ratio
inter omnes homines conjlituit, vocaturjus gentium.
Thos much 1 thought it necessary to premise concerning [ 44 ]
the law of nature, the revealed law, and the- law of nations,
before I proceeded to treat more fully of the principal sub
ject of this section municipal or civil law ; that is, the rule
by which particular districts, communities, or nations are
governed; being thus defined by Justinian d, " jus ck-ile eji
" quod qui/queJibi populus conjlituit." I call it municipal law,
in compliance with common speech ; for, though lirictly
that expression denotes the particular customs of one single
muniripium or free town, yet it may with suiBcient propriety
be applied to any one state or nation, which is governed by
the fame laws and customs.
Municipal law, thus understood, is properly defined
to be " a rule of civil conduct prescribed by the supreme
" power in a state, commanding what is right and prohibit" ing what is wrong (5)." Let us endeavour to explain it's
several properties, as they arise out of this definition.
« Ff. 1.1.9.

d l*fi'

'•

(5) Though the learned Judge treats this as a favourite defini
tion, yet when it is examined, it will not perhaps appear so satis
factory, as the definition of civil or municipal law, or the law of
the land, cited above from Justinian's Institutes ; viz. Quod quijqitc
populus iffeJibi jus conjlituit, id ipjius proprium civitatis eji, -vocatur'
cuejus civile, quasijus proprium ipjius ci-vitatis.
A municipal law is completely expressed by the first branch of
the definition—'* A rule of civil conduct prescribed by the su" preme power ina state." —And the latter branch, " commanding
" what is right and prohibiting what is wrong," must either be 1 jperfiuous, or convey a defective idea of a municipal law ; for if
right and wrong are referred to the municipal law itself, then,
Vol. I.
£
whatever
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And, first, it is a rule : not a transient sudden order from
a superior to or concerning a particular person ; but something
permanent, uniform, and universal. Therefore a particular
act of the legislature to confiscate the goods of Titius, or to
attaint him of high treason does not enter into the idea of
a municipal law : for the operation of this act is spent upon
Titius only, and has no relation to the community in genewhatever it commands is right, and what it prohibits is wrong,
and the clause would be insignificant tautology. But if right
and wrong are to be referred to the law of nature, then the defini
tion will become deficient or erroneous ; for though the municipal
law may seldom or never command what is wrong, yet in ten
thousand instances it forbids what is right. —It forbids an unqua
lified person to kill a hare or a partridge ; it forbids a man to ex
ercise a trade without having served seven years as an apprentice ;
it forbids a man to keep a horse or a servant without paying the
tax. Now all these acts were perfectly right before the prohibi
tion of the municipal law. The latter clause of this definition
seems to have been taken from Cicero's definition of a law of na
ture, though perhaps it is there free from the objections here sug
gested, Lex eftsumma ratio injita a natura qut?jubet ea, quafacienda
funt probibetqiie coMraria. Cic. de Leg. lib. i. c. 6.
The description of law given by Demosthenes is perhaps the
most perfect and satisfactory that can either be found or con
ceived : Oi 5i v^bot To olxam xai to xaKof xai To av[j.$ig'j> @outorrau9
XS£( 7BT0 £r,TXlsl, Kit) tJTHQXt SUJ!$>1, XOItOt THTO trgorxyp* OSWfoN
,
wacriv lo-or xai ifis.wi. xxl tst in r^«(, a natron n$o?r,xti ni9i3-$«t
h\a vMm, xai ftaTu^S*, cTl vu; sfi lo'fto,- tv^n/xa
xai Su^at Stujr,
Hypa, o a\?;-Jr.-u7 (p^to'ifim, iitanfiujia it tu> ixuo-iut xai axtttrivv
a;j.a£[r,pnTu*, woX.w; Ji aiv§r,xr, xaur,' xa3 2» ctoVi irgixrijxu ^jjt1oi{ t» In
b&iw " The design and object of laws is to ascertain what is just,
" honourable, and expedient; and when that is discovered, it is
" proclaimed as a general ordinance, equal and impartial to all.
** This is the origin of law, which, for various reasons, all are un" der an obligation to obey, but especially because all law is the
" invention and gift of Heaven, the sentiment of wise men, the
" correction of every offence, and the general compact of the
" state ; to live in conformity with which is the duty of every
individual in society." Onu. \. cent. Ariftogit,
rail
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ral it is rather a sentence than a law. But an act to declare
that the crime of which Titius is accused (hall be deemed
high treason; this has permanency, uniformity, and univer
sality, and therefore is properly a rule. It is also called a ruse,
to distinguish it from advice ot counsel, which we are at liberty
to follow or not, as we fee proper, and to judge upon the
reasonableness or unreasonableness of the thing advised :
whereas our obedience to the law depends not upon our ap^
preiaiien, but upon the maker*t -will Counsel is only matter
of persuasion, law is matter of injunction ; counsel acts
only upon the willing, law upon the unwilling also*
It is also called a rule, to distinguish it from a compnFt or [ 45 J
agreement; for a compact is a promise proceeding from us,
law is a command directed to us. The language of a compact
is, " I will, or will slotj do this that of a law is, (t thou
" shalt, or (halt not, do it." It is true there is an obligation
which a compact carries with it, equal in point of conscience
to that of a law ; but then the original of the obligatiori is
different. In compacts, we ourselves determine and pro
mise what shall be done, before we are obliged to do it ; in
laws, we are obliged to act without ourselves determining
or promising any thing at all. Upon these accounts law is
defined to be " a rule"
Municipal law is also " a rule os civil ccnduB." This
distinguishes municipal law from the natural, or revealed }
the former of which is the rule of moral conduct,and the latter
not only the rule of moral conduct, but also the rule of faith;
These regard man as a creature, and point out his duty to
God, to himself, and to his neighbour, considered in the light
of an individual. But municipal or civil law regards him
also as a citizen, and bound to other duties towards his neigh
bour, than those of mere nature and religion : duties, which
he has engaged in by enjoying the benefits of the common
union ; and which amount to no more, than that he do con
tribute, oa his part, to the subsistence and peace of the society.
*2

Ir
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It is likewise " a rule prescribed." Because a bare resolu
tion, confined in the breast of the legislator, without mani
festing itself by some external sign, can never be properly a
law. It is requisite that this resolution be notified to the
people who are to obey it. But the manner in which this
notification is to be made, is matter of very great indifference.
It may be notified by universal tradition and long practice,
which supppscs a previous publication, and is the cafe of
the common law of England. It may be notified, viva vocet
by officers appointed for that purpose, as is done with regard
to proclamations, and such acts of parliament as are appoint—
C 46 ] ed to be publicly read in churches and other assemblies. It
may lastly be notified by writing, printing, or the like ;
which is the general course taken with all our acts of parlia
ment. Yet, whatever way is made use of, it is incumbent
on the promulgators to do it in the most public and perspi
cuous manner; not like Caligula, who (according to Dio
Caffius) wrote his laws in a very small character, and hung
them upon high pillars, the more effectually to ensnare
the people. There is still a more unreasonable method than
this, which is called making of laws cx pojlsatlo ; when after
an action (indifferent in itself) is committed, the legislator
then for the first time declares it . to have been a crime, and
inflicts a punishment upon the person who has committed it.
Here it is impossible that the party could foresee that an action,
innocent when it was done, should be afterwards converted
to guilt by a subsequent law ; he had therefore no cause to
abstain from it ; and all punishment for not abstaining must
of consequence be cruel and unjust'. All laws should be
e Such laws among the Romans were
(Jcnomina'.cd p.iideg'a (C), or private
llws,of which Cicero (dt leg. 3. 19. and
In his orationsro domo, 17.) thus speaks :
« Vetant Uges Jacratae, vetant duodechn

" tabular, Itgrs privath b'.ir'mibut im" gari; id tn'm est pr'rviltgium. N<.mt
■ uvjuam tulir, nibif est cmdrliui, nibil
" ptrniciefiui, nibil sued minus bare crvU
" tasJtrre pcjsu."

(6) An ex postsatlo law may be either of a public or of a
private nature j and when we speak generally of an ex soft faftt
law, we perhaps always mean a law which comprehends the whole
community.
The
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therefore made to commence in futuro^nd be notified before
their commencement ; which is implied in the term " pre
scribed" But when this rule is in the usual manner notified,
or prescribed, it is thenthe subject's business to be thoroughly
acquainted therewith ; for if ignorance, of what he might
know, were admitted as a legitimate excuse, the laws would
be of no effect, but might always be eluded with impunity.
But farther: municipal law is " a rule of civil conduct
" prescribed by the supreme power in aJifte." For legislature,
as was before observed, is the greatest act of superiority that
can be exercised by one being over another. Wherefore it is
requisite to the very essence of a law, that it be made by the
supreme power. Sovereignty and legislature are indeed con
vertible terms ; one cannot subsist- without the other.
This will naturally lead us into a short inquiry concerning [ 47 J
the nature of society -and civil government ; and the natural,
inherent right that belongs to the sovereignty of a state,
wherever that sovereignty be lodged, of making and enforc
ing laws.
The only true and natural foundations of society are the
wants and the fears of individuals. Not that we can believe,
with some theoretical writers, that there ever was a time when
there was no such thing as society either natural or civil ; and
that, from the impulse of reason, and through a sense of their
wants and weaknesses, individuals met together in a large
plain, entered into an original contract, and chose the tallest '
man present to be their governor. This notion, of an ac
tually existing unconnected state of nature, is too wild to be
seriously admitted : and besides it is plainly contradictory to
the revealed accounts of the primitive origin of mankind, and
their preservation two thousand years afterwards ; both which

The Roman privikgia seem to correspond to, our bills of attain
der, and bills of pains and penalties, which, though in their nature
they are tx poji faclo laws/»yet are never called so.
E 3
.
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were effected by the means of single families. These formed
the first natural society, among themselves ; which, every day
extending it's limits, laid the first though imperfect rudiments
of civil or political society : and when it grew too large to subsilt with convenience in that pastoral Itate, wherein the pa
triarchs appear to have lived, it necessarily subdivided itself by
various migrations into more, Afterwards, as agriculture increased,which employs and can maintaina much greaternumber of hands, migrations became less frequent : and various;
tribes, which had formerly separated, reunited again ; some
times by compulsion and conquest, sometimes by accident, and
sometimesperhaps by compact. But though society had not it's
formal beginning from any convention of individuals, actuated
by their wants and their fears ; yet it is thefense of their weak
ness and imperfection that keeps mankind together ; that de
monstrates the necessity of this union ; and that therefore is
the solid and natural foundation, as well as the cement of civil society. And this is what we mean by the original contract
of society ; which, though perhaps in no instance it has ever
been formally expressed at the first institution of a state, yet
in nature and reason must always be understood and implied,
iii the very act of associating together : namely, that the
whoie should protect all it's parts, and that every part should
pay obedience to the will of the whole, or, in other words,
that the community should guard the rights of each individual
member, and that (in return for this protection) each indi
vidual should submit to the laws of the community ; without
which submission of all it was impossible that protection
could be certainly extended to, any.
For when civil society is once formed, government at the
fame time results of course, as necessary to preserve and to
keep that society in order. Unless some superior be consti
tuted, whose commands and decisions all the members are
bound to obey, they would still remain as in a state of nafurpj without any judge upon earth to define their several
rights, and redress their several wrongs. But, as all the
members which compose this society were naturally equal,
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it may be asked, In whose hands are the reins of government
to be entrusted ? To this the general answer is easy ; but
the application of it to particular cases has occasioned one
half of those mischiefs, which arc apt to proceed from mis
guided political zeal. In general, all mankind will agree
that government should be reposed in such persons, in whom
those qualities are most likely to be found, the perfection of
which is among the attributes of him who is emphatically
ftiled the supreme being ; the three grand requisites, I mean
of wisdom, of goodness, and of power : wisdom, to discern
the real interest of the community ; goodness, to endeavour
always to pursue that real interest ; and strength, or power,
to carry this knowledge and intention into action. These
are the natural foundations of sovereignty, and these are the
requisites that ought to be found in every well constituted
frame of government.
How the several forms of government we now fee in the
world at sirstactuallybegan, ismatterof great uncertainty, and
has occasioned infinite disputes. It is not my business or inten
tion to enter into any of them. However they began, or by
what right soever they subsist, there is and must be in all of [ 49 3
them a supreme, irresistible, absolute, uncontrolled autho
rity, in which the jura summi imperil, or the rights of sove
reignty, reside. And this authority is placed in those hands,
wherein (according to the opinion of the founders of such
respective states, cither expresslygiven,or collected from their
tacit approbation ) the qualities requisite for supremacy, wis
dom, goodness, and power, are the most likely to be found.
The political writers of antiquity will not allow more
than three regular forms of government ; the first, when the
sovereign power is lodged in an aggregate assembly consisting
of all the free members of a community, which is called a
democracy ; the second, when it is lodged in a council, com
posed of select members, and then it is stiled an aristocracy ;
the last, when it is entrusted in the hands of a single person,
and then it takes the name of a monarchy. All other species
£4
ot
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of government , they say, are either corruptions of, or reduci
ble to, these three.
By the sovereign power, as was before observed, is meant
the making of laws ; for wherever that power resides, all
others must conform to, and be directed by it, whatever ap
pearance the outward form aud administration of the govern
ment may put on. For it is at any time in the option of the
legislature to alter that form and administration by a new
edict or rule, end to put the execution of the laws into what
ever hands it pleases; by constituting one, ora few, or many
executive magistrates : and all the other powers of the state
must obey the legislative power in the discharge of their se
veral functions, or else the constitution is at an end.
In a democracy, where the right of making laws resides
in the people at large, public virtue, or goodness of inten
tion, is more likely to be found, than either of the other
qualities of government. Popular assemblies are frequently
foolish in their contrivance, and weak in their execution ;
but generally mean to do the thing that is right and just,
and have always a degree of patriotism or public spirit. In
aristocracies there is more wisdom to be sound, than in thg
other frames of government ; being composed, or intended
to be composed, of the most experienced citizens : but there
is less honesty than in a republic, and less strength than in
a monarchy. A monarchy is indeed the most powerful of
any ; for by the entire conjunction of the legislative and
executive powers all the sinews of government are knit to
gether, and united in the hand of the prince : but then there
is imminent danger of his employing that strength to im
provident or oppressive purposes.
Thus these three species of government have, all of them,
their several perfections and imperfections. Democracies
are usually ths best calculated to direct the end of a law;
aristocracies to invent the means by which that end shall be
obtained -, and monarchies to carry those means into execu
tion.

n"
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tion. And the antients,as was observed,had in general no idea
of any other permanent form of government but these three :
for though Cicero f declares himself of opinion ' ejse optime
" mnftitutam rempublicam, quae ex tribus generibus Hits, regali,
" optima, et populari, fit modice confttfa ," yet Tacitus treats
this notion of a mixed government, formed out of them all,
and partaking of the advantages of each, as a visionary whim^
and one that, if effected, could never be lading or secure*.
But, happily for us of this island, the British constitution
has long remained, and I trust will long continue, a standing
exception to the truth of this observation. For, as with us
the executive power of the laws is lodged in a single per
son, they have all the advantages of strength and dispatch,
that are to be found in the most absolute monarchy : and
as the legiflature of the kingdom is entrusted to three distinct
powers, entirely independent of each other ; first, the king 5.
secondly, the lords spiritual and temporal, which is an
aristocratieal assembly of persons selected for their piety,
their birth their wisdom, their valour, or their property. [ 51 ]
and, thirdly, the house of commons, freely chosen by the
people from among themselves, which makes it a kind of de
mocracy ; as this aggregate body, actuated by different' springs,
and attentive to different interests, composes the British par
liament, and has the supreme disposal of every thing ; there can
noinconvenience be attempted by either of the three branches,
but will be withstood by one of the other two ; each branch
being armed with a negative power, sufficient to repel any
innovation which it shall think inexpedient or dangerous.
• Here then is lodged the sovereignty of the British con
stitution ; and lodged as beneficially as is possible for society.
For in no other shape could we be so certain of finding the
three great qualities of government so well and so happily
' In his fragments lit rep. I, 1.
t " CtnSiji rationss et urbes pcpulus
"Mtfrm»ra,aiitsn-gi>h rig's > d'-

" lects ex bit et utist.tuta reipMicaefirm*
"laudarifaciliusjuamevenire,vel,sieve" »it,baud4Murna eflifcleft." jtrm. 1.4united.
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united. If the supreme power were lodged in any one of the
three branches separately, we mult be exposed to the incon
veniences of either absolute monarchy, aristocracy, or de
mocracy } and so want two of the three principal ingredients
of good polity, either virtue, wisdom, or power. If it were
lodged in any two of the branches ; for instance, in the
king and house of lords, our laws might be providentlymade, and well executed, but they might not always have
the good of the people in view : if lodged in the king and
commons, we should want that circumspection and media
tory caution, which the wisdom of the peers is to afford : if
the supreme rights of legislature were lodged in the two
houses only, and the king had no negative upon their pro
ceedings, they might be tempted to incroach upon the royal
prerogative, or perhaps to abolisti the kingly office, and
thereby weaken (if not totally destroy) the strength of the
executive power. But the constitutional government of this,
island is so admirably tempered and compounded, thatnothing
can endanger or hurt it, but destroying the equilibrium of
power between one branch of the legislature and the rest.
For if ever it should happen that the independence os any one
of the three should be lost, or that it should become subser
vient to the views of either of the other two, there would
j soon be an end of our constitution. The legislature would
be changed from that, which (upon the supposition of an ori
ginal contract, either actual or implied) is presumed to have
been originally set up by the general consent and fundamen
tal act os the society : and such a change, however effected,
is according to Mr. Locke h (who perhaps carries his theory
too far) at once an entire dissolution of the bands of govern
ment ; and the people are thereby reduced to a state of anar
chy, widi liberty to constitute to themselves a new legislative
power.
Having thus cursorily considered the three usual species
of government, and our own singular constitution! selected
h On gov;rnm:nt, part 2. $ 2 12.
and
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and compounded from them all, I proceed to observe, that,
as the power of making laws constitutes the supreme autho
rity, so wherever the supreme authority in any state resides, it
is the right of that authority to make laws ; that is, in the
words of our definition, to prescribe the rule of civil ailiott.
And this may be discovered from the very end and institution
of civil states. For a state is a collective body, composed of
a multitude of individuals, united for their safety and con
venience, and intending to act together as one man. If it
therefore is to act as one man, it ought to act by one uniform
will. But, inasmuch as political communities are made up
of many natural persons, each of whom has his particular
will and inclination, these several wills cannot by any natural
union be joined together, or tempered and disposed into a
lasting harmony, so as to constitute and produce that one
uniform will of the whole. It can therefore be no otherwise
produced than by a political union ; by the consent of all
persons tofubnait their own private wills to the will of one
man, or of one or more assemblies of men, to whom the su
preme authority is entrusted : and this will of that one man,
or assemblage of men, is in different states, according to the
their different constitutions, understood to be law.
Thus far as to the right of the supreme power to make
laws ; but farther, it is it's duty likewise. For since the re
spective members are bound to conform themselves to the j
will of the state, it is expedient that they receive directions
from the state declaratory of that it's will. But, as it is
impossible, in so great a multitude, to give injunctions to
every particular man, relative to each particular action, it
it therefore incumbent on the state to establish general rules,
for the perpetual information and direction of all persons in
all points, whether of positive or negative duty. And this, in
order, that every man may know what to look upon as his
own, what as another's ; what absolute and what relative du.
ties are required at his hands ; what is to be esteemed honest,
distioncst, or indifferent ; what degree every man retains of
his natural liberty 5 what he has given up as the price of the
benefits
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benefits of society ; and after what manner each person is to
moderate the use and exercise of those rights which the state
assigns him> in order to promote and secure the public tran
quillity.
From what has been advanced, the truth of the former
branch of our definition, is (I trust) sufficiently evident ;
that ' ' municipal law is a rule of civil conduct prescribed by the
*• supreme power in aJlate." I proceed now to the latter
branch of it ; that it is a rule so prescribed, " commanding
*■ what is right, and prohibiting what is wrong."
Now in order to do this completely, it is first of all ne
cessary that the boundaries of right and wrong be established
and ascertained by law. And when this is once done, it
will follow of course that it is likewise the business of
the law, considered as a rule of civil conduct, to enforce
these rights and to restrain or redress these wrongs. It
remains therefore only to considerfm what manner the law
is said to ascertain the boundaries of right and wrong ; and
the methods which it takes to command the one and prohibit
the other.)
For this purpose every law maybe said to consist of seve
ral parts : one, declaratory \ whereby the rights to be observ
ed, and the wrongs to be eschewed, are clearly defined and
s_ 54 1 "a'd down: another, diretlory ; whereby the subject is irtstructed and enjoined to observe those rights, and to abstain
from the commission of those wrongs: a third, remedial;
whereby a method is pointed out to recover a man's private
rights, or redress his private wrongs : to which may be
added a fourth, usually termed the fanilion, or vindicatory
branch of the law ; whereby it is signified what evil or pe
nalty shall be incurred by such as commit any public wrongs*
and trangress or neglect their duty.
With regard to the first of these, the declaratory part q£
trie municipal law, this depends not so much upon the law
of

•
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of revelation or of nature, as upon the wisdom and will of
the legislator. This doctrine, which before was slightly
touched, deserves a more particular explication, Those
rights then which God and nature have established, and are
therefore called natural rights, such as are life and liberty,
need not the aid of human laws to be more effectually
invested in every man than they are ; neither do they receive
any additional strength when declared by the municipal lawt
to be inviolable. On the contrary, no human legislature
has power to abridge or destroy them, unless the owner
shall himself commit some act that amounts to a forfeiture.
Neither do divine or natural duties (such as, for instance,
the worsliip of God, the maintenance of children, and the
like) receive any stronger sanction from being also declared
to be duties by the law of the land. The cafe is the fame
as to crimes and mifdemesnors, that are forbidden by the
superior laws, and therefore stiled mala in fe, such as mur
der, theft, and perjury •, which contract no additional tur
pitude from being declared unlawful by the inferior legisla
ture. For that, legislature in all these cases acts only, as
was before observed, in subordination to the great lawgiver,
transcribing and publishing his precepts. So th .t, upon
the whole, the declaratory part of the municipal law has no
force or operation at all, with regard to action* that are
naturally and intrinsically right or wrong.
But, with regard to things in themselves indifferent, the [ 55 3
cafe is entirely altered. These* become either right or wrong,
just or unjust, duties or mifdemesnors, according as the mu
nicipal legislator fees proper, for promoting the welfare of
the society, and more effectually carrying on the purposes of
civil life. Thus our own common law has declared, that
the goods of the wife do instantly upon marriage become, the
property and right of the husband ; and our statute law has
declared all monopolies a public offence; yet that right,
and this offence, have no foundation in nature; but are
merely created by the law, for the purposes of civil society.
And sometimes, where the thing itself has It's rife from the
law
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law of nature, the particular circumstances and mode of
doing it become right or wrong, as the laws of the land shall
direct. Thus, for instance, in civil duties; obedience to
superiors is the doctrine of revealed as well as natural religi
on : bnt who those superiors shall be, and in what circum
stances, or to what degrees they shall be obeyed, it is the
province of human laws to determine. And so, as to inju
ries or crimes, it must be left to our own legislature to decide*
in what cases the seising another's cattle shall amount to a
trespass or a theft ; and where it shall be a justifiable action,
as when a landlord takes them by way of distress for rent.
i Thus much for the declaratory part of the municipal law r
' and the direclory stands much upon the fame footing ; for
this virtually includes the former, the declaration being usually
collected from the direction. The law that fays, " thou
" shalt not steal," implies a declaration that stealing is a
crime. And we have seen' that, in things naturally indiffer
ent, the very essence of right and wrong depends upon the
direction of the laws to do or to omit them.
The remedial part of a law is so necessary a consequence
of the former two, that laws must be very vague and imper
fect without it. For in vain would rights be declared, in
vain directed to be observed, if there were no method of re
covering and asserting those rights, when wrongfully with
held or invaded. This is what we mean properly, when we
speak of the protection of the law. When, for instance, the
declaratory part of the law has said, " that the field or inhe" ritance, which belonged to Titius's father, is vested by his
*« death in Titius ;" and the direclory part has " forbidden
*« any one to enter on another's property, without the leave
" of the owner :" if Gaius after this will presume to take
possession of the land, the remedial part of the law will then
interpose it's office ; will make Gaius restore the possession to
Titius, and also pay him damages for the invasion.

With
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1 "With regard to the sanction of laws, or the evil that
may attend the breach of public duties ; it is observed, that
human legislators have for the most part chosen to make the
sanction of their laws rather vindicatory than remutieratory, or
to consist rather in punishments, than in actual particular
rewards. Because, in the first place, the quiet enjoyment
and protection of all our civil rights and liberties, which are
the sure and general consequence os obedience to the muni
cipal law, are in themselves the best and most valuable of all
rewards. Because also, were the exercise of every virtue to
be enforced by the proposal of particular rewards, it were
impossible for any state to furnish stock enough for so profuse
a bounty. Aud farther, because the dread of evil is a much
more forcible principle of human actions than the prospect
of good k. For which reasons, though a prudent bestowing
of rewards is sometimes of exquisite use, yet we find that
those civil laws, which enforce and enjoin our duty, do sel
dom, is ever, propose any privilege or gift to such as obey
the law ; but do constantly come armed with a penalty de
nounced against transgressors, either expressly defining the
nature and quantity of the punishment, or else leaving it to
the discretion of the judges, and those who are entrusted
with the care of putting the laws in execution.
Of all the parts of a law the most effectual is the vindica- [ 57 3
tory. For it is but lost labour to fay, " do this, or avoid
" that," unless we also declare, " this shall be the conse" quence of your non-compliance." We must therefore ob
serve, that the main strength and force os a law consists in
the penalty annexed to it. Herein is to be found the prin
cipal obligation of human laws.
Legislators and their laws are said to compel zx\6. oblige;
not that by any natural violence they so constrain a man, as
to render it impossible for him to act otherwise than as they
direct, which is the strict fense os obligation ; but because,
* Locke, Hum. Und. b. 2i c. II,
3
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by declaring and exhibiting a penalty against offenders, tRey
bring it to pass that no man can easily choose to rrangrefs
the law ; since, by reason of the impending correction,
compliance is in a high degree preferable to disobedience.
And, even where rewards are proposed as well as punishments
threatened, the obligation of the law seems chiefly to consist
in the penalty . for rewards, in their nature-can onlypersuade
and allure ; nothing is compulsory but punishment.
It is true, it hath been holden, and very justly, by the
principal of our ethical writers that human laws are binding
upon men's consciences. But if th:it were the only, or most
forcible obligation the good only would regard the laws,
and the bad would set them at defiance. And, true as this
principle is, it must still be understood with some restriction.
It holds, I apprehend, as to rights; and that, when the law
has determined the field to belong to Tirius. it is matter of
conscience no longer to withhold or to invade it. So also
in regard to natural duties, and such offences as are mala in
fe : here we are bound in conscience, because we are bound
by superior laws, before those human laws were in being, to
perform the one and abstain from the other. But in relation
to those laws which enjoin only positive duties, and forbid only
such things as are not mala in ft but mala prohibita merely,
] without any intermixture of moral guilt, annexing a pe
nalty to non-compliance ', here I apprehend conscience is
no farther concerned, than by directing a submission to the
penalty, in case of our breach of those laws : for other
wise the multitude os penal laws in a state would not onlybe looked upon as an impolitic, but would also be a very
wicked thing ; if every such law were a snare for the con
science of the subject. But in these cases the alternative is
offered to every man ; " either abstain from this, or submit
** to such a penalty :" and his conscience will be clear,
which ever side of the alternatively thinks proper to embrace.
Thus, by the statutes for preserving the game, a penalty is
denounced against every unqualified person that kills a hare,
1 Sec Vol. II. page 420.
4
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and against every person who possesses a partridge in August.
And so too, by other statutes, pecuniary penalties are in
flicted for exercising trades without serving an apprentice
ship thereto, for not burying the dead in woollen, for not
performing the statute-work on the public roads, and for in
numerable other positive misdemesnors. Now these prohi
bitory laws do not make the transgression a moral offence, or
fin : the only obligation in conscience is to submit to the
penalty, if levied. It must however be observed, that we
ire here speaking of laws that are simply and purely penal,
where the thing forbidden or enjoined is wholly a matter of
indifference, and where the penalty inflicted is an adequate
compensation for the civil inconvenience supposed to arise
frcm the offence (7). But where disobedience to the law in
volves in it also any degree of public mischief or private in
jury, there it falls within our former distinction, and is also
an offence against conscience
» Lex sure feerutlis Migatttntum ad (Sanderson de conscitnt.olligat.prael.v'm.
fsemm, Kniiem adeulpam : lexptentlit § 17. z^.)
tixu et ed eulfam ei/igat, et adfotnam.

{7) This is a doctrine to which tjs*SKditoi>can not subscribe.
It is an important question, and deserves a more extensive Jiscuulon than can conveniently be introduced into a note. The so
lution of it may not only affect the quiet of the mindi ffi conscien
tious men, but may be the foundation of argument.; rtnd decisions
in every branch of the law. Tcsorm a true judgment upon this
sabject, it is necessary to take ifo consideration the nature of moral
and positive laws. The principle of both is the fame, viz. utility,
« the general happiness aaftrue interests of mankind,
Atque ipsa utjfitasjusti prope mater et <equi.
But the necessity osofe set of laws is seen prior to experience;
of the other, posterior^ A moral rule is such, that every man's
ftifon (if not perverted) dictates it to him as soon as he associates
with other men. It is universal, and must be the same in every
fwt ofthe world. Do not kill, do not steal, do not violate promises,
œuft be equally obligatory in England, Lapland, Turkey, and
Voi. I.
jp
'
China.
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I have now gone through the definition laid down of at
municipal law ; and have shewn that it is " a rule—of civil
M conduct—prescribed—by the supreme power in a state-

China. But a positive law is discovered by experience to be useful
and necessary only to men in certain districts, or under peculiar
circumstances. It is said that it is a capital crime in Holland to kill
a stork, because that animal destroys the vermin which would un
dermine the dykes or banks, upon which the existence of the
country depends. This may be a wife law in Holland; but the life
of a stork in England would be of no more value than that ofa spar
row, and such a law would be useless and cruel in this country .
By the laws of nature and reason, every man is permitted to
build his housii in any manner he pleases ; but from the experience
of the destructive effects of fire in London, the legislature with
great wisdom enacted that all party -walls should be of a certain
thickness ; and it is somewhat surprising that they did not extend
this provident act to all other great towns. (14 Geo. 3. c. 78.)
It was also discovered by experience, that dreadful consequences
ensued, when sea-faring people, who returned from distant coun
tries infected with the plague, were permitted immediately to
come on shore, and mix with the healthy inhabitants ; it was there
fore a wife and merciful law, though restrictive of natural right
and liberty, which compelled such persons to be purified from all
contagion by performing quarantine. (4 Vol. 161.)
f*e who, by the breach of these positive laws, introduces confla
gration and pestilence, is furfly guilty of a much greater crime
than he Is who deprives another ofhis purse or his horse.
The laws against smuggling are entirelyjuris pofitivi ; but the
criminality of actions can only bf measured by their consequences ;
and he who saves a sum of money by evading the payment of a
tax, does exactly the fame injury t<> society as he who steals so
much from the treasury ; and is therefore guilty of as great im
morality, or as great an act of dishon&sty. Or smuggling hat.
been compared to that species of fraud which a man would prac
tise who should join with his friends in ordering a dinner at a ta
vern, and after the festivity and gratifications of the day, should
steal away, and leave his companions to pay his share of the rec
Punishment or penalties are never intended as an equivalent or
koning.
a composition for the commission of the offence j but they are that
degree
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" commanding what is right, and prohibiting whatis wrong:"
in the explication of which I have endeavoured to interweave
a few useful principles, concerning the nature of civil govern
ment, and the obligation of human laws. Before I conclude
this section, it may not be amiss to add a few observations
Concerning the interpretation of laws.

degree of pain or inconvenience, which are supposed to be sufficient
to deter men from introducing that greater degree of inconveni
ence, which would result to the community from the general per.
miÆon ofthat act, which the law prohibits. It is no recompence
to a man's country for the consequences of an illegal act, that he
should afterwards be whipped, or should stand in the pillory, or
lie in a gaol. But in positive laws, as in moral rules.it is equally
false that omnia ptecata paria sunt. If there are laws such as the
game-laws, which in the public opinion produce little benefit or
no salutary effect to society, a conscientious man will feel perhaps
no further regard for the observance of them, than from the con
sideration that his example may encourage others to violate those
laws which are certainly beneficial to the community. Indeed,
the last sentence of the learned" Judge upon this subject, is an answer
to his own doctrine ; for the disobedience of any law in existence,
must be presumed to involve in it either public mischief or private,
injury. It is related of Socrates, that he made a promise with
himself to observe the laws of his country ; but this is nothing more
than what every good man ought both to promise and perform :
and he ought to promise still farther, that he will exert all his
power to compel others to obey them. As the chief design of
established government is the prevention of crimes and the en
forcement of the moral duties of man, obedience to that govern
ment necessarily becomes one of the highest of moral obligations :
and the principle of moral and positive laws being precisely the
same, they become so blended, that the discrimination between
them is frequently difficult or impracticable, or as- the author of
the Doctor and Student has expressed it with beautiful simplicity, .
" In every law positive well-made, is somewhat of the law of
" reason and of the law of God; and to discern the law of God
" and the law of reason from the law positive, is very hard.''
I Dial. c. 4*
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When any doubt arose upon the construction of the Ro
man laws, the usage was to state the cafe to the emperor in
writing, and take his opinion upon it. This was certainly
a bad method of interpretation. To interrogate the legillature to decide particular disputes, is not only endless, but
affords great room for partiality and oppression. The answers
of the emperor were called his rescripts, and these had in
succeeding cases the force of perpetual laws ; though they
ought to be carefully distinguished, by every rational civi
lian, from those general constitutions, which had only the
nature of things for their guide (8). The emperor Macrinus,
as his historian Capitolinus informs us, had once resolved to
abolish these rescripts, and retain only the general edicts : he
could not bear that the hasty and crude answers of such
princes as Commodus and Caracalla should be reverenced as
laws. But Justinian thought otherwise and he has pre
served them all. In like manner the canon laws, or decretal
epistles of the popes, are all of them rescripts in the strictest
sense. Contrary to all true forms of reasoning, they argue
from particulars to generals.
The fairest and most rational method *o interpret the will
of the legiflator, is by exploring his intentions at the time
when the law was made, bysigns the most natural and pro
bable. And these signs are either the words, the context,
the subject matter, the effects and consequence, or the spirit
and reason of the law. Let us take a short view of them all*
I. Words are generally to be understood in their usual
and most known signification ; not so mueh regarding the
<> IrJ). I. X. 6.
(8) An unjust or (lavish rescript may differ in it's nature from
such a constitution, but not in it's authority; for it is one of the fon»
damental rules of the civil law, quodeuxque imptrator per epiftolant
tonfiituit, <vtl cognefeens dtcrevil, vel ediilo pracepit legtm ejfe conJlaU
See page 74.
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propriety of grammar, as their general and popular use.
Thus the law mentioned by Puffehdorf °, which forbad a
layman to lay hands on a priest, was adjudged to extend to
him, who had hurt a priest with a weapon. Again ; terms
of art, or technical terms, must be taken according to the
acceptation of the learned in each art, trade, and science.
So in the act of settlement, where the crown of England is
limited " to the princess Sophia, and the heirs of her body,
" being protestants," it becomes necessary to call in the
affistance of lawyers, to ascertain the precise idea of the
words " heirs ofher body " which in a legal fense comprize
only certain of her lineal descendants.
2. If words happen to be still dubious, we may establish
their meaning from the context ; with which it may be of
singular use to compare a word, or a sentence, whenever
they are ambiguous, equivocal, or intricate. Thus the
proeme, or preamble, is often called in to help the con
struction of an act of parliament. Of the fame nature and
use is the comparison of a law with other laws, that are
made by the fame legislator, that have some affinity with the
subject, or that expressly relate to the fame point (9). Thus,
1
0 L. of N.and N. 5. 12. 3.

(9) It is an established rule of construction that statutes in sari
natcria, or upon the fame subject, must be construed with a refer
ence to each other; that is, that what is clear in one statute, shall
be called in aid to explain what is obscure and ambiguous in ano
ther.—Thus the last qualification act to kill game (zz & 2,3 Car.
x. c. 25.) enacts, " that every person not having lands and tene*' ments, or some other estate of inheritance, of the clearyearly va'* loe of 100 /. or for life, or having lease or leases ;of ninety-nine
'* years ofthe clear yearly value of 1 50 /." (except certain persons)
shall not be allowed to kill game. Upon this statute a doubt arose,
whether the words or for lift should be referred to the ioo/. or to
the 150 /. per annum. The court of king's bench having looked
into the former qualification acts, and having found that it was
F3
clear
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when the law of England declares murder to be felony with
out benefit of clergy, we must resort to the same law of
England to learn what the benefit of clergy is: and when
the common law censures simoniacal contracts, it affords
great light to the subject to consider what the canon law has
adjudged to be simony.
3. As to the subjeel matter, words are always to be un
derstood as having a regard thereto ; for that is always sup
posed to be in the eye of the legislator, and all his expressions
directed to that end. Thus, when a law of our Edward III
forbids all ecclesiastical persons to purchaseprovisions at Rome,
it might seem to prohibit the buying os grain and other vic
tual ; but when we consider that the statute was'made to re
press the usurpations of the papal fee, and that the nomina
tions to benefices by the pope were called provisions, we
shall see that the restraint is intended to be laid upon such
provisions only.
4. As to the effects and consequence, the rule is, that where
words bear either none, or a very absurd signification, if lite
rally understood, we must a little deviate from the received
sense of them. Therefore the Bolognian law, mentioned by

clear by the first qualification act (13 R. i . st. I. c. 13.) that a
layman should have 40 s. a year, and a priest 10/. a year, and
that by the I Ja. c. 27. the qualifications were clearly an estate of
inheritance of 10 /. a year, and an estate for life of 30 /. a year,
they presumed that it still was the intention of the legislature to
make the yearly value of an estate for life greater than that os an
estate of inheritance, though the same proportions were not pre
served ; and thereupon decided, that clergymen, and all others pos
sessed of a life estate only, must have 150/. a year to be qualified to
kill game. Lvvjr.dcs v. Lewis, E. T. 22 Gco. 3.
The same rule to discover the intention of a testator is applied
to wills, viz. the whole of a will shall be taken under consideration,
in order to decypher the meaning of an obscure passage in it.
Puffendorf,
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Puffendorf which enacted " that whoever drew blood in
■ the streets should be punished with the utmost severity,"
was held after long debate not to extend to the surgeon, who
opened the vein of a person that fell down in the street with
a sit.
5. But, lastly, the most universal and effectual way of
discovering the true meaning of a law, when the words are
dubious, is by considering the reason and spirit of it ; or the
cause which moved the legislator to enact it. For when this
reason ceases, the law itself ought likewise to cease with it.
An instance of this is given in a cafe put by Cicero, or who
ever was the author of the treatise inscribed to Herennius
There was a law, that those who in a storm forsook the
(hip should forfeit all property therein ; and that the ship
and lading should belong entirely to those who staid in it.
In a dangerous tempest all the mariners forsook the ship,
except only one sick passenger, who by reason of his disease
was unable to get out and escape. By chance the ship came
safe to port. The sick man kept possession, and claimed the
benefit of the law. Now here all the learned agree, that the
tick man is not within the reason of the law ; for the reason
of making it was, to give encouragement to such as should
venture their lives to save the vessel : but this is a merit,
which he could never pretend to, who neither staid in the [
ship upon that account, nor contributed any thing to it's
preservation (10).
From this method of interpreting laws, by the reason of
them, arises what we call equity ; which is thus defined by
Grotius', " the correction of that, wherein the law (by
H reason of it's universality) is deficient." For since in laws
all cases cannot be foreseen or expressed, it is necessary, that
t I. 5. C. IS. $ 8.

4 /. I. c. II.

r it aejuitatt. § 3.

(10) See a very sensible chapter upon the interpretation of lawi
lo general, in Rutberfortu's Institutes of Natural Law, b. a.c. 7.
F4
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when the general decrees of the law came to be. applied to
particular cafes, there should be somewhere a power vested of
defining those circumstances, which (had they been foreseen)
the legislator himself would have expressed. And these are
the cases, which, according to Grotius, " lex nan exacte de" suit, fed arbitrio boni viripermittit {l I )."
Equity thus depending, essentially, upon the particular
circumstances of each individual cafe, there can be no esta
blished rules and fixed precepts of equity laid down, without
destroying it's very essence, and reducing it to a positive law.
And, on the other hand, the liberty of considering all cases
in an equitable light must not be indulged too far, lest there
by we destroy all law, and leave the decision of every question
entirely in the breast of the judge. And law, without equity> though hard and disagreeable, is much more desirable for
the public good, than equity without law : which would
make every judge a legislator, and introduce most infinite
confusion ; as there would then be almost as many different
rules of action laid down in our courts, a"s there are differ
ences of capacity and sentiment in the human mind.

(11) The only equity, according to this description, which exists
in our government, either resides in the king, who can prevent
thesummum jus from becoming summa injuria, by an absolute or'
a conditional pardon, or in juries, who determine whether any, or
to what extent, damages shall be rendered. But equity as here
explained, is by no means applicable to the court of chancery ; for
the learned Judge has elsewhere truly. said, that " the system of our
" courts of equity is a laboured connected system, governed by es" tablistied rules, and bound down by precedents, from which they
"do not depart, although the reason ofsome of them may, perhaps,
*' be liable to objection." 3 Vol. 43a.
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THE municipal law of England, or the rule of civil
conduct prescribed to the inhabitants of this kingdom,
may with sufficient propriety be divided into two kinds : the
kx mn si ripta, the unwritten, or common law ; and the lett
scripts the written, or statute law.
The hx non scripta, or unwritten law, includes not only
general customs, or the common law properly so called ; but
also the particular cujloms of certain parts of the kingdom ;
and likewise those particular laws, that are by custom observ
ed only in certain courts and jurisdictions.
When I call these parts of our law leges non scriptae, I
would not be understood as if all those laws were at present
merely oral, or communicated from the former ages to the
present solely by word of mouth. It, is true indeed that, in
the profound ignorance of letters which formerly overspread
the whole western world, all laws were entirely traditional,
for this plain reason, because the nations among which they
prevailed had but little idea of writing. Thus the British as
well as the Gallic druids committed ,all their laws as well as
learning to memory 1 ; and it is said of the primitive Saxons
here, as well as their brethren on the continent, that leges
fda memoria et usu retinebant1'. But, with us at present, the
monuments and evidences of our legal customs are contained
in the records of the several courts of justice, in books of
• Cics. it h. G. U. 6. r. 13.

* Sptlm. Gt. 36a.
reports
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reports and judicial decisions, and in the treatises of learned
sages of the profession, preserved and handed down to us
from the times of highest antiquity. However I therefore
stile these parts of our law leges non scriptae, because their
original institution and authority are not set down in writing,
as acts of parliament are, but they receive their binding
power, and the force of laws, by long and immemorial
usage, and by theix universal reception throughout the king
dom. In like manner as Aulus Gellius defines the jus non
Jcriptum to be that, which is " tacito et illiterato hominum con" senfu et moribus exprejfum."
Our antient lawyers, and particularly Fortescue c, insist
with abundance of warmth, that these customs are as old as
the primitive Britons, and continued down, through the
several mutations of government and inhabitants, to the pre
sent time, unchanged and unadulterated. This may be the
cafe as to some : but in general, as Mr. Selden in his notes
observes, this assertion must; be understood with many grains
of allowance ; and ought only to signify, as the truth seems
to be, that there never was any formal exchange of one system
of laws for another : though doubtless by the intermixture of
adventitious nations, the Romans, the Picts, the Saxons, the
Danes, and the Normans, they must have insensibly introduced
and incorporated many of their own customs with those that
were before established ; thereby in all probability improving
the texture and wisdom of the whole, by the accumulated
wisdom of divers particular countries. Our laws, faith lord
Bacon d, are mixed as our language : and as our language is
so much the richer, the laws are the more complete.
<
And indeed our antiquaries and early historians do all po
sitively assure us, that our body of laws is of this compounded
nature. For they tell us that in the time of Alfred the local
customs of the several provinces of the kingdom were grown
so various, that he found it expedient to compile his domebook, or liber judiciajisy for the general use of the whole king»
* e. 17.
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dom. This book is said to have been extant so late as the
Teign of king Edward the fourth, but is now unfortunately
loft It contained, we may probably suppose, the principal
maxims of tbe common law, the penalties for misdemesnors,
and the forms of judicial proceedings. Thus much may at
least be collected from that injunction to observe it, which
we find in the laws of king Edward the elder, the son of Al
fred '. " Omnibus qui reipublicae praefunt etiam atque etiam
" mandoy ut omnibus aequos fe praebeantjudices, perinde ac in
" judicioli libro ( Saxonice, bom-bec) scriptum habetur : nec
" quicquamfortnident quinjuscommune ( Saxonice, polcjlihxe)
" audatler libereque dicant."
But the irruption and establishment of the Danes in Eng
land, which followed soon after, introduced new customs,
and caused this code of Alfred in many provinces to fall into
disuse : or at least to be mixed and debased with other laws of
a coarser alloy. So that about the beginning of the eleventh
century there were three principal systems of laws prevailing
in different districts. 1. The Mercen-Lage, or Mercian laws,
which were observed in many of the midland counties, and
those bordering on the principality os Wales, the retreat of
the antient Britons ; and therefore very probably intermixed
with the British or Druidical customs. 2. The Wejl-SaxonLoge, or laws of the west Saxons, which obtained in the
counties to the south and west of the island, from Kent to
Devonshire. These were probably much the same with the
laws of Alfred above-mentioned, being the municipal law of
the far most considerable part of his dominions, and particu
larly including Berkshire, the seat of his peculiar residence.
3. The Dane-Lage, or Danish law, the very name of which
speaks it's original and composition. This was principally
maintained in the rest of the midland counties, and also on
the eastern coast, the part most exposed to the viGts of that
piratical people. As for the very northern provinces, they*
were at that time under a distinct government f.
*t. 1,

I Hal. Hist 55.
Out
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Out of these three laws, Roger Hoveden^ and Ra
nulphus Cestrensis h inform us, king Edward the confessor
extracted one uniform law or digest of laws, to be observed
throughout the whole kingdom ; though Hoveden and the
author of an old manuscript chronicle1 assure us likewise, that
this work was projected and begun by his grandfather king
Edgar. And indeed a general digest of the fame nature has
been constantly found expedient, and therefore put in practice
by other great nations, which were formed from an assemblage
of little provinces, governed by peculiar customs. As in
Portugal, under king Edward, about the beginning of the
fifteenth century k. In Spain under Alonzo X, who about
the year 1250 executed the plan of his father St. Ferdinands
and collected all the provincial customs into one uniform law,
in the celebrated code entitled lasparstdas '. And in Sweden,
about the fame sera ; when a universal body of common law
was compiled out of the particular customs established by
the laghman of every province, and entitled the land's laght
being analogous to the common /aw of England m.
Both these undertakings, of king Edgar and Edward the
confessor, seem to have been no more than a new edition, or
frefli promulgation, of Alfred's code or dome-book, with
such additions and improvements as the experience of a cen
tury and an half had suggested. For Alfred is generally
ftiled by the fame historians the legum Anglicanarum conditor,
as Edward the confessor is the rejlhutor. These however are
the laws which our histories so often mention under the name
of the laws of Edward the confessor ; which our ancestors
struggled so hardly to maintain, under the first princes of the
Norman line ; and which subsequent princes so frequently
promised to keep and restore, as the most popular act they
could do, when pressed by foreign emergencies or domestic
discontents. These are the laws, that so vigoroufly withk Mod. Un. Hist. xxii. 135.
' Ibid. xx. 211.
■ Ibid, xxxiii, si. 58.

1 in Hen. II.
n n Edvj. Confessor*
I in Seld. »d Eadmer. 6.
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stood the repeated attacks of the civil law; which established
in the twelfth century a new Roman empire over most of
the states of the continent : states that have lost, and per
haps upon that account, their political liberties ; while the
free constitution of England, perhaps upon the fame ac
count, has been rather improved than debased. These, in
short, are the laws which gave rife and original to that col
lection of maxims and customs, which is now known by the
name of the common law. A name either given to it, in
contradistinction to other laws, as the statute law, the civil
hw, the law merchant, and the like ; or, more probably, as
a law common to all the realm, the jus commune or folcrlght
mentioned by king Edward the elder, after the abolition of
the several provincial customs and particular laws beforementioned.
V
But though this is the most likely foundation of this
collection of maxims and customs, yet the maxims and cus
toms, so collected, are of higher antiquity than memory or
history can reach (1): nothing being more difficult than to
ascertain the precise beginning and first spring of an antient
and long established custom. Whence it is that in our law
the goodness of a custom depends upon it's having been used
time out of mind ; or, in the solemnity of our legal phrase,
time whereof the memory of man runneth not to the contra
ry (2). This it is that gives it it's weight and authority : and
of this nature are the maxims aud customs which compose
the common law, or lex non scripta, of this kingdom.
This unwritten, or common, law is properly distinguish
able into three kinds: 1. General customs; which are th«
universal rule of the whole kingdom, and form the common
hw, in it's stricter and more usual signification, a. Parti-

(1) What Lord Hale says is undoubtedly true, that " the ori" ginal of the common law is as undiscoverable as the head of
" the Nik." Hist. Com. Law, 55.
(t) See note 10, p. 76.
cular
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cular customs ; which for the most part affect only the inha
bitants of particular districts. 3. Certain particular laws }
which by custom are adopted and used by some particular
courts, of pretty general and extensive jurisdiction.
I. As to general customs, or the common law, pfoperly
so called ; this is that law, by which proceedings and deter
minations in the king's ordinary courts of justice are guided
and directed. This, for the most part, settles the course in
which lands descend by inheritance ; the manner and form of
acquiring and transferring property ; the solemnities and ob
ligation of contracts ; the rules of expounding wills, deeds,
and acts of parliament ; the respective remedies of civil inju
ries i the several species of temporal offences, with the man
ner and degree of punishment ; and an infinite number of
minuter particulars, which diffuse themselves as extensively
as the ordinary distribution of common justice requiresThus, for example, that there shall be sour superior courts of
record, the chancery, the king's bench, the common pleas,
and the exchequer ;— that the eldest son alone is heir to his
ancestor-, — that property maybe acquired and transferred by
writing';—that a deed is of no validity unless sealed and deli
vered ;—that wills shall be construed more favourably, and
deeds more strictly ;—that money lent upon bond is recover
able by action of debt ;—that breaking the publick peace is
an offence, and punishable by fine and imprisonment •,—all
these are doctrines that are not set down in any written sta
tute or ordinance, but depend merely upon immemorial usage*
that is, upon common law, for their support.
Some have divided the common law into two principal
grounds ot foundations: 1. Established customs; such as
that, where there are three brothers, the eldest brother shall
be heir to the second, in exclusion of the youngest : and
2. Established rules and maxims ; as, " that the king can
" do no wrong, that no man shall be bound to accuse him« self," and the like. But I take these to be one and the
same thing. For the authority of these maxims rests entirely
upon general reception and -usage; and the only method
4
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of proving, that this or that maxim is a rule of the common
law, is by shewing that it hath been always the custom to
observe it.
But here a very natural, and very material, question arises: [ 69 ]
how arc these customs or maxims to be known, and by whom
is their validity to be determined ? The answer is, by the
judges in the several courts of justice. They are the deposi
taries of the laws ; the living oracles, who must decide in all
cafes of doubt, and who are bound by an oath to decide ac
cording to the law of the land. Their knowlege of that law
is derived from experience and study ; from the " viginti an" nsrum lucubratimes" which Fortescue * mentions ; and
from being long personally accustomed to the judicial deci
sions oftheir predecessors. And indeed these judicial decisions
are the principal and most authoritative evidence, that can
be given, of the existence of such a custom as shall form a
part of the common law. The judgment itself, and all the
proceedings previous thereto, are carefully registered and pre
served, under the name of records, in public repositories set
apart for that particular purpose ; and to them frequent re
course is had, when any critical question arises, in the deter
mination of which former precedents may give light or assist
ance. And therefore, even so early as the conquest, we find the
" pratieritorum memor'ia eventorum" reckoned up as one of die
chief qualifications of those, who were held to be " legibus
" patriot optime injlituti0." For it is an established rule ta
abide by former precedents, where the fame points come again
in litigation : as well to keep the scale of justice even and
steady, and not liable to waver with every new judge's opi
nion ; as also because the law in that case being solemnly de
clared and determined, what before was uncertain, and per
haps indifferent, is now become a permanent rule, which it
ij not in the breast of any subsequent judge to alter or vary
from, according to his private sentiments : he being sworn to
determine, not according to his own private judgment, but
1 (tf, I,

• SeH. review of Tith. e. S.
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according to the known laws and customs of the land ; not
delegated to pronounce a new law, but to maintain and ex-pound the old one. Yet this rule admits of exception, where
the former determination is most evidently contrary to reason %
£ 70 ] much more if it be clearly contrary to the divine law. But
even in such cafes the subsequent judges do not pretend to
make a new law, but to vindicate the old one from misre
presentation. For if it be found that the former decision is
manifestly absurd or unjust (3), it is declared, not that such a.
sentence was bad laiv, but that it was not tauu ; that is, that it
is not the established custom os the realm, as has been erroneoufly.determincd. And hence it is that our lawyers are with
justice so copious in their encomiums on the reason of the
common law ; that they tell us, that the law is the perfection
of reason, that it always intends to conform thereto, and that
what is not reason is not law. Not that the particular rea
son of every rule in the law can at this distance of time be al
ways precisely assigned ; but it is sufficient that there be no
thing in the rule flatly contradictory to reason, and then the

(3) But it cannot be dissembled that both in our law, and in all
other laws, there are decisions drawn from established principles
a nd maxims, which are good law, though such decisions may be
th manifestly absurd and unjust. But notwithstanding this, they
must be religiously adhered to by the judges in all courts, who are
not to assume the characters of legislators. It is their province jus
dicere, and not jus dare. Lord Coke, in his enthusiastic fondness
for the common law. goes farther than the learned Commentator ;
he lays down, that argumentum ab inconvenienti plurimum valet in
lege, because nibil quod eji inconveniens ejl liciturn. Mr. Hargrave's
note upon this is well conceived and expressed : " Arguments from
" Inconvenience certainly deserve the greatest attention, and
" where the weight of other reasoning is nearly on an equipoise,
** ought to turn the scale. But if the rule of law is clear and ex*' plicit, it is in vain to insist upon inconveniencies ; nor can it be
" true that nothing, which is inconvenient, is lawful, for that
** supposes in those who make laws a perfection, which the most
«« exalted human wisdom is incapable of attaining, and would be
«• an invincible argument against ever changing the law." Uarg.
Co. Litt. 66.
law
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law will presume it to be well sounded And it hath been an
antient observation in the laws of England, that whenever a
standing rule of law, of which the reason perhaps could not
be remembered or discerned, hath been wantonly broken in
upon by statutes or new resolutions, the wisdom of the rule
hath in the end appeared from the inconveniencies .that have
followed the innovation.
The doctrine of the law then is this: that precedents and
rules must be followed, unless flatly absurd or unjust (4): for
though their reason be not obvious at first view, yet we owe
such a deference to former times as not to suppose that they
acted wholly without consideration. To illustrate this doctrine
by examples. It has been determined, time out of mind, that
a brother of the half blood shall never succeed as heir to the
estate of his half brother, but it shall rather escheat to the
king, or other superior lord. Now this is a positive law,
fixed and established by custom, which custom is evidenced
by judicial decisions ; and therefore can never be departed
from by any modern judge without a breach of his oath and
the law. For herein there is nothing repugnant to natural [
P Herein agreeing with the civil law,
Ff. 1 3. 2o>£j. " Nott omnium, quae a
" tmtjtribtu nostril cmfi'uuta junt, ratio
" rrddi fottfi. Et ideo rationet eorurtt,

" quits conftituuntur, ittquiri nott ofortet 1
" alioquin multajx bis, quat ctrta funtt
" fubvcrtuittur."

(4) Precedents and rules must be followed even when they
ire flatly absurd and unjust, if they are agreeable to ancient
principles. If an act of parliament is brought in at the close os a
session, and passed on the last day, which makes an innocent act
criminal, or even a capital crime ; and if no day is fixed for the
commencement of its operation, it has the fame efficacy as if it
had been passed on the first day of the session, and all, who,
during a long session, have been doing an act, which at the time
»m legal and inoffensive, will be liable to suffer the punishment
prescribed by the statute. (4 Inst. 25. 4 Term Rep. 660.)
This is both flatly absurd and unjust; but it is the clear law of
England, and can only be abrogated by the united authority of
the king, lords, and commons, in parliament assembled. Many
other similar instances might be adduced.
Vol. I.
G
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justice (5) *, though the artificial reason of it, drawn from the
feodal law, may not be quite obvious to every body. And
therefore, though a modern judge, on account of a supposed
hardship upon the half brother, might wish it had been other
wise settled, yet it is not in his power to alter it. But if any
court were now to determine, that an elder brother of the
half blood might enter upon and seize any lands that were pur
chased by his younger brother, no subsequent judges would
scruple to declare that such prior determination was unjust,
was unreasonable, and therefore was not law. So that the
law, and the opinion of thejudge, are not always convertible
terms, or one and the fame thing ; since it sometimes may
happen that the judge may mistake the law. Upon the whole
however, we may take it as a general rule, " that the deci" sions of courts of justice are the evidence of what is com" mon law :" in the fame manner as, in the civil law, what
the emperor had once determined was to serve for a guide for
the future 1.
The decisions therefore of courts arc held in the highest
regard, and are not only preserved as authentic records in the
treasuries of the several courts, but are handed out to public
view in the numerous volumes of reports which furnish the
lawyer's library. These reports are histories of the several
1 " Si imperial;! majtjlat caujam eog" nitionalitcr examinaverit, et partibui,
*' cominus ccnjiitutii jentemiam dixerit,
*l tmnes emninojudices, qui Jub nojlro itt-

" peris stint, sci.int bane ejfe fegem, rton
'* so!um illi caujae pro qua products tfii
" fed et in omnibusJimiiilus." C. X. 14.
12.

(5) But it is certainly repugnant to natural reason, where a
father leaves two sons by two different mothers, and dies intestate,
and a large estate descends to his eldest son, who dies a minor or
intestate, that this estate should go to the lord of the manor or to
the king, rather than to the younger son. When such a case hap
pens in the family of a nobleman, or a man of great property,
this law will then appear so absurd and unreasonable, that it will
not be suffered to remain long afterwards to disgrace our books.
See vol. ii. p. 25 1.
3
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cases, with a short summary of the proceedings, which are
preserved at large in the record ; the arguments on both sides
and the reasons the court gave for it's judgment ; taken
down in short notes by persons present at the determination.
And these serve as indexes to, and also to explain, the re
cords ; which always, in matters of consequence and nicety,
the judges direct to be searched. The reports are extant in
a regular series from the reign of king Edward the second
inclusive ; and from his time to that of Henry the eighth
were taken by the prothonotaries, or chief scribes of [ 72 3
the court, at the expense of the crown, and published annually,
whence they are known under the denomination of the year
hxks And it is much to be wished that this beneficial custom
had, under proper regulations, been continued to this day :
for, though king James the first at the instance of lord Bacon
appointed two reporters r with a handsome stipend for this
purpose, yet that wise institution was soon neglected, and
from the reign of Henry the eighth to the present time this
task has been executed by many private and contemporary
rands; who sometimes through haste and inaccuracy, some
times through mistake and want of skill, have published very
crude and imperfect (perhaps contradictory) accounts of one
and the fame determination. Some of the most valuable of
the antient reports are those published by lord chief justice
Coke ; a man of infinite learning in his profession, though
not a little infected with the pedantry and quaintnefs of the
times he lived in, which appear strongly in all his works.
However his writings 2re so highly esteemed, that they are
generally cited without the author's name*.
Besides these reporters, there are also other authors, to
«hom great veneration and respect is paid by the students
' Pa: 1 5 Jac. I. p. iS. i7Rym. 26.
'H'u reports, for instance, are (tiled,
ut'
tbt resent ; and in quoting
them we usually f..y, 1 or z Rep. not
• or 1 Coke's Rep. as in citing other
fcition. The reports ofjudge L'roke are
Ho cited in a peculiar manner, by the
euae of those princes, in whjse reigni

tie cases reported in his three volumes;
were determined; v'nz. queen Elizabeth,
king James, and king Charlei the first j
as well as by the number of each volume. For sometimes we call them 1, 2,
and 3 Cro. but more commonly Cto.
Eliz. Cto. Jac. and Cro. Car.
.
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of the common law. Such are Glanvil and Bracton,
Britton and Fleta, Hengham and Littleton, Statham,
Brooke, Fitzherbert, and Staundforde, with some others of
antient date ; whose treatises are cited as authority, and are
evidence that cafes have formerly happened in which such
and such points were determined, which are now become
settled and first principles. One of the last of these methodi
cal writers in point of time, whose works are of any intrinsic
authority in the courts of justice, and do not entirely depend
on the strength of their quotations from older authors, is the
t 73 1 fame learned judge we have just mentioned, sir Edward
Coke ; who hath written four volumes of institutes, as he is
pleased to call them, though they have little of the institu
tional method to warrant such a title. The first volume is a
very extensive comment upon a little excellent treatise of te
nures, compiled by judge Littleton in the reign of Edward
the fourth. This comment is a rich mine of valuable com
mon law learning, collected and heaped together from the
antient reports and year books, but greatly defective in me
thod
The second volume is a comment upon many old
acts of parliament, without any systematical order ; the third
a more methodical treatise of the pleas of the crown ; and
the fourth an account of the several species of courts '.
And thus much for the first ground and chief corner stone
of the laws of England, which is general immemorial custom,
or common law, from time to time declared in the decisions
of the courts of justice ; which decisions are preserved among
our public records, explained in our reports, and digested
for general use in the authoritative writings of die venerable
sages of the law.
The Roman Jaw, as practised in the times of it's liberty,
paid also a great regard to custom ; but not so much as our
« It is usa.illy cited eithci bv the name
os Co. Lite, or iS 1 Inlr.
' Tbel'e are cited as i, 3, or 4 Inst.
without any authorjs^name. An jiono-^
larj' dijlinction, which, we observed, is
i

paid to the w-.rjis of no other writer ;
the gener.ility of reports : nd other tracts
being quoted in the nameof the compiler,
as I Ventris, 4. Leonard, 1 SideiCn, and
the like.
.
law :
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law : it only then adopting it, when the written law was
deficient. Though the reasons alleged in the digest u wiB
fully justify our practice, in making it of equal authority
with, when it is not contradicted by, the written law.
*» For since, fays Julianus, the written law binds us for no
" other reason but because it is approved by the judgment of
" the people, therefore those laws which the people have ap" proved without writing ought also to bind every body. For
" where is the difference, whether the people declare their
" assent to a law by suffrage, or by a uniform course of act- C 74 3
" ing accordingly i" Thus did they reason while Rome had
some remains of her freedom ; but, when the imperial ty
ranny came to be fully established, the civil laws speak a very
different language. " ^todprincipiplacuit(6)legishabetvigoremt
" cum populus et et in eum orhnesuum imperium et potejlatem con*'ferat," says Ulpian w. " Imperatorsolus et conditor et inter" pres legit cxistimatur" fays the code x. And again, " sacri" Ugii injlar ejl rescripto princip'u obviari \" And indeed it
■#jf. I. J- 3».
» Ff. t. 4. 1.

x C. I. 14. 12.
y c. 1. »3. 5.

(6) This is the first: sentence of the definition of a constitution
in the beginning of the Institutes. It ought to be cited at length,
that it may receive the execration it deserves. It is no wonder
from this specimen, that the civil law stiould have experienced
such protection and patronage from all the despotic governments
of Europe, and such opposition and detestation from the sturdy
English barons.
Constitutio.
Sed ft quod principi piacuit, legis habet migorem : quum lege regia,
qu* de ejus imptrio lata eft, populus ei, et in eum omne imperiumsuum
et pateftatem concedat. iguodcunque ergo imperator per epiftolam conftituit i vel cognoscens decre-vit, vel ediSo pracepit, legem ejse conftat ;
btte sunl, qua constitutions appellantur. Plane ex bis quttdam sunt
perstnaits, qutc nec oil exemplum trabuntur, quoniam non hoc princeps
vult, nam quod alicui ob merilum indulfet, velft quam panam irrogavit,
<otl si cut fine exempla sub-venit, personam non transgreditur. Alia
SMtem, quum generalesfint, emnes procul dubio tenent. Inst. I, a, 6.
G3
is
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is one of the characteristic marks 9s English liberty, that our
common law depends upon custom ; which carries this in
ternal evidence of freedom along with it, that it probably
was introduced by the voluntary consent of the people (7).
II. The second branch of the unwritten laws of England
are particular customs, or laws which affect only the inha
bitants of particular districts.
These particular customs, or some of them, are without
doubt the remains of that multitude of local customs beforementioned, out of which the common law, as it now stands,
was collected at first by king Alfred, and afterwards by king
Edgar and Edward the confessor : each district mutually sa
crificing some of it's own special usages, in order that the
whole kingdom might enjoy the benefit of one uniform and

(7) Lord chief justice Wilmot has said, that " the statute law
is the will of the legislature in writing ; the common law is do*' thing else but statutes worn out by time. All our law began by
" consent of the legistature, and whether it is' now law by usage
*'-er writing is the fame thing. (2 Wils. 348.) And statute law,
** and common law both originally flowed from the fame foun" tain."
350 ) And to the fame effect lord Hale declares,
" that many of those things that we now take for common law,
" were undoubtedly acts of parliament, though now not to be
" found of record." [Hist. Com. Law, 66.) Though this is the
probable origin of the greatest part of the common law, yet
much of it certainly has been introduced by usage, even of mo
dern date, which general convenience has adopted. As in the
civil law, fine scripto jus nenit, quod u/us approlamit, nam diuturni
.mores consensu utentium comprobati legem imitantur. (Inst. I, 2. 9.)
Of this nature in this country is the law of the road, viz. that
horses and carriages should pass each other on the whip hand.
This law has not been enacted by statute, and is so modern, that
perhaps this is the first time that it has been noticed in a book of
law. But general convenience discovered the necessity of it,
and our judges have so far confirmed it, as to declare frequently
at nisi prius, that he who disregards this salutary rule is answerab}e in damages for all the consequences.
universal
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universal system of laws. But for reasons that have been
now long forgotten, particular counties, cities, towns, ma
nors, and lordships, were very early indulged with the privi
lege of abiding by their own customs, in contradistinction to
the rest of the nation at large : which privilege is confirmed
to them by several acts of parliament *.
Such is the custom of gavelkind in Kent and some other
parts of the kingdom (though perhaps it was also general till
the Norman conquest) which ordains, among other things,
that not the eldest son only of the father shall succeed to his [ 7$ ]
inheritance, but all the sons alike : and that, though the an
cestor be attainted and hanged, yet the heir (hall succeed to
his estate, without any escheat to the lord —Such is the
custom that prevails in divers antient boroughs, and therefore
called borough-english, that the youngest son shall inherit
the estate, in preference to all his elder brothers.—Such is
the custom in other boroughs that a widow shall be entitled,
for her dower, to all her husoand's lands •, whereas at the
common law she shall be endowed of one third part only.—>
Such also are the special and particular customs of manors,
of which every one has more or less, and which bind all the
copyhold and customary tenants that hold of the said ma
nors.—Such likewise is the custom of holding divers inferior
courts, with power of trying causes, in cities and trading
tow ns, the right of holding which, when no royal grant can
be shewn, depends entirely upon immemorial and established
usage.—Such, lastly, are many particular customs within the
city of London, with regard tc trade, apprentices, widows,
orphans, and a variety of other matters. All these are con
trary to the general law of the land, and are good only by
special usage ; though the customs of London are also con
firmed by act of parliament a.
To this head may most properly be referred a particular
system of customs used only among one set of the king's
*
Cjrt. 9 Htn. III. c. 9.
ft. I. c. 1.—and a Hen. IV. c. t.
1 Eaw. III. ft. a. c. 9—n-Edw. III.
» 8 Rep. n6. Cro. Car. 347.
G 4
subjects,
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subjects, called the custom of merchants or lete tnercatoria .which, however different from the general rules of the com
mon law, is yet ingrafted into it, and made a part of it b ;
being allowed, for the benefit of trade, to be of the utmost
validity in all commercial transactions : for it is a maxim of
law, that " cuilibet in sua arte credendum eft{%)"
The rules relating to particular customs regard either the
proof'of their existence •, their legality when proved ; or their
usual method of allowance. And first we will consider the
rules of proof.
£ 7<5 2

As to gavelkind, and borough-english, the law takes par
ticular notice of them c, and there is no occasion to prove that
» Winch, 14,

t Co, Lilt. 175.

(8) The lex tnercatoria, or the custom of merchants, like the
/ex et consuetudo parliamenti, describes only a great division of the
Jaw of England. The laws relating to bills of exchange, insur>
ance, and all mercantile contracts, arc as much the general law of
the land, as the laws relating to marriage or murder. But the
expression has very unfortunately led merchants to suppose, that
all their crude and new-fangled fashions and devices immediately
become the law of the land : a notion which, perhaps, has been
too much encouraged by our courts. Merchants ought to take
their law from the courts, and not the courts from merchants : and
when the law is found inconvenient for the purposes of extended
commerce, application ought to be made to parliament for redress.
Merchants ought to be considered in no higher degree their own
legislators or judges upon subjects of commerce, than farmers or
sportsmen in questions upon leases or the game laws. For the
position os lord Coke ought never tp be forgotten : " That the
•* common law hath no controler in any part of it, but the high
" court of parliament; and if it be not abrogated or altered by
** parliament, it remains still, as Littleton faith." {Co. Litt. 115.)
This is agreeable to the opinion of Mr. justice Foster, who
maintains, that " the custom of merchants is the general law of
" the kingdom, and therefore ought not to be left to a jury after
fj it has been settled by judicial determinatipns." t£ur. 1226,
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such customs actually exist, but only that the lands 5n ques
tion are subject thereto. All other private customs must be par
ticularly pleaded"*, and as well the existence of such customs
must be {hewn, as that the thing in dispute is within the cus
tom alleged. The trial in both cases (both to shew the exist
ence of the custom, as, " that in the manor of Dale lands
" shall descend only to the heirs male, and never to the
" heirs female and also to shew " that the lands in question
" are within that manor") is by a jury of twelve men, and
not by the judges ; except the fame particular custom has
been before tried, determined, and recorded in the fame
court e.
The customs of London differ from all others in point of
trial : for, if the existence of the custom be brought in ques
tion, it shall not be tried by a jury, but by certificate from
the lord mayor and aldermen by the mouth (9) of their re
corders unless it be such a custom as the corporation is itself
interested in, as a right of taking toll, &c. for then the law
permits them not to certify on their own behalf
When a custom is actually proved to exist, the next in
quiry is into the legality of it; for, if it is not a good custom,
it ought to be no longer used ; " Malus tifus abolendus e/F' is
* Litt. § 165.
« Dr. & St. 1. 10.
f

f Cro. Car. 516.
E Hob. 85.

—
(9) Sir James Burrow has reported the mode by which the
recorder certifies the custom with such a degree of accuracy, as
to specify which of his four gowns he (hall wear upon the occa
sion. (1 Bur. 248.) When a custom has been once certified by
the recorder, the judges will take notice of it, and will not suiter
it to be certified a second time. (Doug. 365 ) Lord Mansfield
nonsuited the plaintiff in an action brought against the defendant
en the custom of London, for calling the plaintiff a whore, the
plaintiff not being able to prove the custom of inflicting a corporal
punishment, by carting women of that description But in the
city court such an action is maintained, because they take notice of
their own customs without proof. Ib. '
an
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an established maxim of the Iawh. To make a particular
custom good, the following arc necessary requisites.
1. That it have been used so long, that the memory of man
runneth not to the contrary. So that, if any one can shew
the beginning of it (10), it is no good custom. For which
reason no custom can prevail against an express act of parlia
ment (1 1) ; since the statute itself is a proof of a time when
such a custom did not exist i.
2. It must have been continued. Any interruption would
Cause a temporary ceasing : the revival gives it a new begin
ning, which will be within time of memory, and thereupon
the custom will be void. But this must be understood with
regard to an interruption of the right ; for an interruption of
ihcpo/pffion only, for ten or twenty years, will not destroy the
custom '. As if the inhabitants of a parish have a customary
light of watering their cattle at a certain pool, the custom is
not destroyed, though they do not use it for ten years ; it only
becomes more difficult to prove : but if the right be any how
discontinued for a day, the custom is quite at an end.
3. It must have been peaceable^ and acquiesced in ; not
subject to contention and dispute*. For as customs owe their
!> Litt. % ill. 4 Inst. 174.
j Co. Litt. 113.

' Co. Litt. 1 14.
k Ibid.

(10) If any one can shew the beginning of it within legal me
mory, that is, within any time since the first year of the reign of
Richard the first, it is no good custom.
(11) Therefore a custom that every pound of butter sold in a
certain market should weigh 18 ounces is bad, because it is di
rectly contrary to 13 & 14 Car. II. c. 26, which directs, that
every pound, throughout the kingdom, should contain 16 ounces.
(3 T. R. 271.) But there could be no doubt, I conceive, but it
would be a good custom to fell lumps of butter containing 18
ounces ; for if it js lawful to fell a pound, it must be so to fell a
pound and any aliquot part of one. The inconvenience and
deception arise from calling that a pound in one place which is
not a pound in another.
original
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original to common consent, their being immemorially dis
puted, either at law or otherwise, is a proof that such consent
was wanting.
4. Customs must be reasonable^ ; or, rather taken nega
tively, they must not be unreasonable. Which is not always,
as sir Edward Coke fays m, to be understood of every unlearn
ed man's reason, but of artificial and legal reason, warranted
by authority of law. Upon which account a custom may be
good, though the particular reason of it cannot be assigned ;
for it sufficeth, if no good legal reason can be assigned against
it. Thus a custom in a parish, that no man shall put his
beasts into the common till the third of October, would be
good ; and yet it would be hard to shew the reason why that
day in particular is fixed upon, rather than the day before or
after. But a custom, that no cattle shall be put in till the
lord of the manor has first put in his, is unreasonable, and
therefore bad : for peradventure the lord will never put in
his ; and then the tenants will lose all their profits
5. Customs ought to be certain. A custom, that lands [
stall descend to the most worthy of the owner's blood, is
void ; for how shall this worth be determined ? but a custom
to descend to the next male of the blood, exclusive os females,
is certain, and therefore good °. A custom to pay two pence
an acre in lieu of tithes, is good ; but to pay sometimes two
pence and sometimes three pence, as the occupier of the land
1'Icases, is bad for it's uncertainty. Yet a custom, to pay a
year's improved value for a fine on a copyhold estate, is good ;
though the value is a thing uncertain : for the value may at
any time be ascertained ; and the maxim of law is, id certum
es, quod certum reddi poteji ( 1 2).
1 Lin. (j us.
■ 1 lost. 6a.

» Co. Copyh. § 33.
* 1 Roll. Abr. 565.

(12) A custom, that poor housekeepers shall carry away rotten
wood in a chase is bad, being too vague and uncertain. zT.R.
6. Customs,

78

Os the Laws

Intro

6. Customs, though established by consent, must be
(when established) compulsory, and not lest to the option of
every man, whether he will use them or no. Therefore a
custom, that all the inhabitants shall be rated toward the
maintenance of a bridge, will be good ; but a custom, that
every man is to contribute thereto at his own pleasure, is idle
and absurd, and indeed no custom at all.
7. Lastly, customs must be ■consistent with each other:
one custom cannot be set up in opposition to another. For if
both are really customs, then both are of equal antiquity,
and both established by mutual consent : which to say of con
tradictory customs is absurd. Therefore, if one man pre
scribes that by custom he has a right to have windows look
ing into another's garden ; the other cannot claim a right by
custom to stop up or obstruct those windows : for these two
contradictory customs cannot both be good, nor both stand
together. He ought rather to deny the existence of the for
mer custom p.
Next, as to the allaivance of special customs. Customs, in
derogation of the common law, must be construed strictly (13).
Thus, by the custom of gavclkind, an infant of fifteen years.
J may by one species of conveyance (called a deed of fcoffment)
convey away his lands in fee simple, or for ever. Yet this
custom does not impowcr him to use any other conveyance,
or even to lease them for seven years : for the custom mqst be
strictly pursued 1. And, moreover, all special customs must
r 9 Rep. 5S.

i Co. Cop. §33.

^13) This rule is founded upon the consideration, that a variety
of customs in different places upon the fame subject is a general
inconvenience ; the courts therefore will not admit such customs
but upon the clearest proof. So where there is a custom that
lands shall descend to the eldest sister, the courts will not extend
this custom to the eldest niece, or to any other eldest female rela
tion, but upon the fame aathori;y by which the custom between
sisters is supported. I T, R. ij.66.
submit
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submit to the king's prerogative. Therefore, if the king pur
chases lands of the nature of gavelkind, where all the sons
inherit equally ; yet, upon the king's demise, his eldest son
shall succeed to those lands alone '. And thus much for the
second part of the leges nonscriptae, or those particular customs
which affect particular persons or districts only.
III. The third branch of them are those peculiar laws,
which by custom are adopted and used only in certain pecu
liar courts and jurisdictions. And by these I understand the
civil and canon laws *.
It may seem a little improper at first view torank these laws
under the head of leges non scriptae, or unwritten laws, feeing
they are set forth by authority in their pandects, their codes,
and their institutions ; their councils, decrees, and decretals ;
and enforced by an immense number of expositions, decisions,
and treatises of the learned in both branches of the law. But
I do this, after the example of sir Matthew Hale', because
ii is most plain, that it is not on account of their being writ
ten laws, that either the canon law, or the civil lav/, have
any obligation within this kingdom : neither do their force
and efficacy depend upon their own intrinsic authority; which
is the cafe of our written laws, or acts of parliament. They
bind not the subjects of England, because their materials were
collected from popes or emperors ; were digested by Justinian,
or declared to be authentic by Gregory. These considerations
give them no authority here : for the legislature os England
doth not, nor ever did, recognize any foreign power, as su
perior or equal to it in this kingdom ; or as having the right
to give law to any, the meanest, of it's subjects. But all the
strength that either the papal or imperial laws have obtained [
in this realm (or indeed in any other kingdom in Europe) is
only because they have been admitted and received by imme
morial usage and custom in some particular cases, and some
particular couTts ; and then they form a branch of the teget
vonscriptae, or customary laws •, or else, because they are iri
some other cases introduced by consent of parliament, and
*C». LiK. 15.

• Hift. C. L. c *.
then
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then they owe their validity to the leges scriptae, or statute
law. This is expressly declared in those remarkable M'ords of
the statute 25 Hen. VIII. c. 2i. addressed to the king's royal
majesty.—" This your grace's realm, recognizing no su" perior under God but only your grace, hath been and is
" free from subjection to any man's laws, but only to such
" as have been devised, made, and ordained -within this realm
" for the wealth of the fame ; or to such other as, by suffer" ance of your grace and your progenitors, the people of this
" your realm have taken at their free liberty, by their own
" consent, to be used among them ; and have bound them" selves by long use and custom to the observance of the
«« same : not as to the observance of the laws of any foreign
" prince, potentate, or prelate ; but as to the cujlomed and
" antient laws of this realm, originally established as laws of
" the fame, by the said sufferance, consents, and custom; and
** none otherwise."
By the civil law, absolutely taken, is generally understood
the civil or municipal law of the Roman empire, as com
prized in the institutes, the code, and the digest of the empe
ror Justinian, and the novel constitutions of himself and some
of his successors. Of which, as there will frequently be oc
casion to cite them, by way of illustrating our own laws, it
may not be amiss to give a short and general account.
The Roman law (founded first upon the regal constitu
tions of their antient kings, next upon the twelve tables of
the decemviri, then upon the laws or statutes enacted by the se
nate or people, the edicts of the prxtor, and the responsaprudentum or opinions of learned lawyers, and lastly upon the
] imperial decrees, or constitutions of successive emperors) had
grown to so great a bulk, or, as Livy expresses it " tarn im" mensus aliarum super alias acervatarum legum cumulus," that
they were computed to be many camels' load by an author
who, preceded Justinian u. This was in part remedied by the
t /. 3. t. 34.
>

u Taylor's elements of civil law, 17.
collections
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collections of three private lawyers, Gregorius, Hermogenes,
and Papirius ; and then by the emperor Theodofius the
younger, by whose orders a code was compiled, A. D. 438,
being a methodical collection of all the imperial constitution*
then in force : which Theodofian code was the only book of
civil law received as authentic in the western part of Europe,
till many centuries after ; and to this it is probable that the
Franks and Goths might frequently pay some regard, in
framing legal constitutions for their newly erected kingdoms.
For Justinian commanded only in the eastern remains of the
empire ; and it was under his auspices, that the present body
of civil law was compiled and finished by Tribonian and other
lawyers, about the year 533.
This consists of, 1. The institutes, which contain the
elements or first principles of the Roman law, in soar books2. The digests, or pandects, in fifty books ; containing the
opinions and writings of eminent lawyers, digested in a sys
tematical method. 3. A new code, or collection of imperial
constitutions, in twelve books ; the lapse of -a whole century
having rendered the former code, of Theodofius, imperfect.
4. The novels, or new constitutions, posterior in time to the
other books, and amounting to a supplement to the code ; con
taining new decrees of successive emperors, as new questions
happened to arise. These form the body of Roman law, or
nrfutJuris civilis, as published about the time of Justinian j
which however fell soon into neglect and oblivion, till about
the year 1 130, when a copy of the digests was found at Amalfi
in Italy : which accident, concurring with the policy of the
Roman ecclesiastics*, suddenly gave new vogue and autho
rity to «he civil law, introduced it into several nations, and
occasioned that mighty inundation of voluminous comments, £
with which this system of law, more than any other, is now
loaded.
The canon law is a body of Roman ecclesiastical law, relath-c to such matters as that church either has, or pretends to
» See % 1. page 1?.
have,
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have, the proper jurisdiction over. This is compiled from the
opinions of the antient Latin fathers, the decrees of general
councils, and the decretal epistles and bulles of the holy sec.
All which lay in the same disorder and confusion as the Ro
man civil law : till, about the year 1151, one Gratian an
Italian monk, animated by the discovery of Justinian's pan
dects, reduced the ecclesiastical constitutions also into some
method, in three books ; which he entitled concordia discordantium canonum, but which are generally known by the name
of decretum Gratiani. These reached as low as the time of
pope Alexander III. The subsequent papal decrees, to the
pontificate of Gregory IX, were publislied in much the fame
method under the auspices of that pope, about the year 1230,
in five books ; entitled decretalia Gregorii neni. A sixth book
was added by Boniface VIII, about the year 1298, which is
called sextus decretalium. The Clementine constitutions, or
decrees of Clement V, were in like manner authenticated in
131 7 by his successor John XXII ; who also published twenty
constitutions of his own, called the extravagantes Joannis : all
which in some measure answer to the novels of the civil law.
To these have been since added some decrees of later popes in
five books, called extravagantes communes. And all these to
gether, Gratian's decree, Gregory's decretals, the sixth de
cretal, the Clementine constitutions, and the extravagants of
John and his successors, form the corpus juris canonici, or body
of the Roman canon law.
Besides these pontifical collections, which during the
times of popery were received as authentic in this island, as
well as in other parts of Christendom, there is also a kind of
national canon law, composed of Ugatine and provincial con
stitutions, and adapted only to the exigencies of this church
and kingdom. The legatine constitutions were ecclesiastical
laws, enacted in national synods, held under the cardinals
Otho and Othobon, legates from pope Gregory IX and pope
Clement IV, in the reign of king Henry III, about the years
1220 and 1268. The provincial constitutions are principally
the decrees of provincial synods, held under divers arch13
bishops
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bishops of Canterbury, from Stephen Langton in the reign
of Henry III to Henry Chichele in the reign of Henry V;
and adopted also by the province of "York" in the reign of
Henry VI. At the dawn of the reformation, in the reign of
king Henry VIII, it was enacted in parliament r that a re
view should be had of the canon law -, and, till such review
should be made, all canons, constitutions, ordinances, and
synodals provincial, being then already made, and not repug
nant to the law of the land or the king's prerogative, should
still be used and executed. And, as no such review has yet
been perfected, upon this statute now depends the authority
of the canon law in England.
As for the canons enacted by the clergy under James I, in
the year 1 603, and never confirmed in parliament, it has been
solemnly adjudged upon the principles of law and the consti
tution, that where they are not merely declaratory of the antient canon law, but are introductory of new regulations,
they do not bind the laity z ; whatever regard the clergy may
think proper to pay them (14).
There are four species of courts, in which the civil and canonlaws are permitted (under different restrictions) to be used.
1. The courts of the archbishops and bishops, and their deriva
tive* officers, usually called in our law courts christian, curiat
drift'ianitatis, or the ecclesiastical courts. 2. The military
• Burn's eccl. law, pref. viii.
and confirmed by i Elii. c. I.
1 Statute 15 Hen. VI!!, c. 19 ; revived
z Stia. 101,7.
(14) Lord Hardwicke cites the opinion of lord Holt, and de
clares it is not denied by any one, that it is very plain all the clergy
ttt bound by the canons cons rmed by the king only, but they mult
be confirmed by the parliament to bind the laity. (2 Ask. 605.)
■Hence if the archbishop of Canterbury grants a dispensation to
hold two livings distant from each other more than thirty roiles.no
advantage can be taken of it by lapse or otherwise In the temporal
courts, for the restriction to thirty miles was introduced by a canon
made since the 25 Hen, VIII. 2 Bl, Rep. g68.
Vol. I.
H
courts.
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courts. 3. The courts of admiralty. 4. The courts of the
two universities. In all, their reception in general, and the
different degrees of that reception, are grounded entirely upon
custom ; corroborated in the latter instance by act of parliat 84 ] ment, ratifying those charters which confirm the customary
law of the universities. The more minute consideration of
these will fall properly under that part of these commentaries
which treats of the jurisdiction of courts. It will suffice at
present to remark a sew particulars relative to them all, which
may serve to inculcate more strongly the doctrine laid down
concerning them •".
>.
1 . And, first, the courts of common law have the superintendency over these courts ; to keep them within their ju
risdictions, to determine wherein they exceed them, to restrain
and prohibit such excess, and (in cafe of contumacy) to pu
nish the officer who executes, and in some cases the judge
who enforces, the sentence so declared to be illegal.
2. The common law has reserved to itself the exposition
of all such acts of parliament, as concern either the extent
of these courts, or the matters depending before them. And
therefore, if these courts either refuse to allow these acts of
parliament, dr will expound them in any other fense than what
the common law puts upon them, the king's courts at West
minster will grant prohibitions to restrain and control them.
3. An appeal lies from all these courts to the king, in the
last resort ; which proves that the jurisdiction exercised in
them is derived from the crown of England, and not from
any foreign potentate, or intrinsic authority of their own.—
And, from these three strong marks and ensigns of superio
rity, it appears beyond a doubt, that the civil and canon laws>
though admitted in some cafes by custom in some courts, arc
only subordinate, and leges sub graviori lege ; and that, thus
admitted, restrained) altered, new-modelled, and amended,
•Hale Hist. c. 2.
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they arc by no means with us a distinct independent species
of laws, but are inferior branches of the customary or un
written laws of England, properly called the king's eccle
siastical, the king's military, the king's maritime, or the
king's academical laws.
1
Let us next proceed to the legessetiptne, the written laws [ 85 J
of the kingdom ; which are statutes, acts, or edicts, made
by the king's majesty, by and with the ndvice and consent of
the lords spiritual and temporal and commons in parliament
assembled b. The oldest of these now extant, and printed in
our statute books, is the famous magna charta, as confirmed
in parliament 9 Hen. Ill: though doubtless there were many
acts before that time, the records of which are now lost, and
the determinations of them perhaps at present currently re
ceived for the maxims of the old common law.
The manner of making these statutes will be better con
sidered hereafter, when we examine the constitution of par
liaments. At present we will only take notice of the different
kinds of statutes 5 and of some general rules with regard to
their construction c.
* 8 Rep. 10.
< The method of citing these acti of
firliament is various. Many ofour antitnt statutes are called after the name of
the place where the parliament was he'd
tha- made them; asthestatutesofMertnn
and Marleberge.of Westminster, Gloutester, and Winchester. Others are rlenominated entirely from their subject ;
as the statutes of Wales and Ireland, the
trt'umli cltri, and the praerrgariva re£ 1, Some are distinguished by their
initial words, a method of citing very
antient : being used by the Jews in denominating the books of the pentateuch ; by the christian church in dis.
tinguithing their hymrs and divine officca; by the Romanists in describing
'

their papal bulles ; and in short by the.
whole body of antient civilians and canonists, among whom this method of
citation generally prevailed, rot only
with rrsard to chanters, but infeiioi
sections also ; in imitation of all which
we still call seme of our old statutes by
their initial word:, as the statute ofjuid
tmplem, and that of circumspefie agatis,
But the most usual method of citing
them, especially since the time of Edward the second, is by naming the
year of the Icing's reign in which the
statute was made, together with the
chapter, or particular act, according to
it's numeral order, as, 9 Ceo. II. c. 4.
For all the acts of one session of pailiament taken together make properly but
Hi
00c
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F{£ST, as to their several kinds. Statutes are either gene
ral orspecial, public or private. A general or public act is an
universal rule, that regards the whole community : and of
this the courts of law are bound to take notice judicially and
ex officio ; without the statute being particularly pleaded, or
formally set forth by the party who claims an advantage under
it. Special or private acts are rather exceptions than rules,
being those which only operate upon particular persons, and
private concerns : such as the Romans entitledsenatus-decreta,
in contradistinction to the senatus confulta, which regarded
the whole community d : and of these (which are not pro
mulgated with the same notoriety as the former) the judges
are not bound to take notice, unless they be formally shewn
and pleaded. Thus, to shew the distinction, the statute 13
Eliz. c. 10. to prevent spiritual persons* from making leases
for longer terms than twenty-one years, or three lives, is a
public act j it being a rule prescribed to the whole body of
spiritual persons in the nation : but an act to enable the
bilhop of Chester to make a lease to A. B. for sixty years, is
»n exception to this rule ; it concerns only the parties and
the bishop's successors j and is therefore a private act.
Statutes also are either declaratory of the common law,
or remedial of some defects therein (15). Declaratory, where
the old custom of the kingdom is almost fallen into disuse, or
become disputable ; in which case the parliament has thought
proper, in perpetuum rei tejlimonium, and for avoiding all
one statute ! and therefore when two
sessions have been held in one year, we
usually mention flat. i. or z. Thus
the bill osrights is cited, as i W. & M.
&. 3. c. 2. signifying that it is the fe-

cond chapter or act, of the second statute, or die laws made in the second
session of parliament, in the first year
of king William and queen Mary.
•> Curio. Orig. i. § 14.

( 1 ;) This division is generally expressed by declaratory statutes,
and statutes introductory of a new law. Remedial statutes are ge
nerally mentioned in contradistinction to penal statutes. See note
19. p. 88.
...
'
.
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doubts and difficulties, to declare what the common l3w is
and ever hath been. Thus the statute of treasons, 25 Edw.
III. cap. 2. doth not make any new species of treasons ; but
only, for the benefit of the subject, declares and enumerate*
those several kinds of offence, which before were treason at
the common law. Remedial statutes are those which are
made to supply such defects, and abridge such superfluities,
in the common law, as arise either from the general imper
fection of all human laws, from change of time and circum
stances, from the mistakes and unadvised determinations of
unlearned (or even learned) judges, or from ai\y other cause
whatsoever. And this being done, either by enlarging the com
mon law v/here it was too narrow and circumscribed, or by
restraining it where it was too lax and luxuriant, hath occa
sioned another subordinate division of remedial acts of parlia
ment into enlarging and restraining statutes. To instance again
in the cafe of treason. Clipping the current coin of the king,
dom was an offence not sufficiently guarded against by the
common law : therefore it was thought expedient by statute
5 Eliz. c- 1 1 to make it high treason, which it was not at the
common law : so that this" was an enlarging statute (16). At
common law also spiritual corporations might lease out their
estates for any term ofyears,till prevented by the statute 1 3EHZ.
before-mentioned : this was therefore a retraining statute.
Sfxondly, the rules to be observed with regard to the
construction of statutes are principally these which follow.
(16) This statute against clipping the coin hardly corresponds
with the general notion eitherof a remedial or an enlarging statute.
In ordinary legal language remedial statutes are contradistinguished
to penal statutes. An enlarging or an enabling statute is one
which increases, not restrains the power of action ; as-the 32 Hen.
VIII. c. 28, which gave bistiops and all other sole ecclesiastical corpo
rations, except parsons and vicars, a power of making leases, which
they did not possess before, is always called an enabling statute.
The 13 Eliz. c. 10. which afterwards limited that power, is on the
contrary stiled a restraining or disabling statute. See this fully ex
plained by the learned Commentator. 2 Vol. p. 319.
H 3
1. There
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1. There are three points to be considered in the conT
struction of all remedial statutes; the oki hw, the mischief,
and the remedy : that is, how the common law stood at the
making of the act ; what the mischief was, for which the
common law did not provide; and what remedy the parlia-r
ment hath provided to cure this mischief, And it is the busi
ness of the judges so to construe the act, as to suppress the
mischief and advance the remedy e. Let us instance again in
the fame restraining statute of 13 Eliz. c. 10. By the comr
mon law, ecclesiastical corporations might let as long leases
as they thought proper: the mischief was, that they let long
and unreasonable leases, to the impovcrisliment of their suc
cessors : the remedy applied by the statute was by making
void all leases by ecclesiastical bodies for longer terms than
three lives or tvttenty-one years. Now in the construction of
this statute it is held, that leases, though for a longer term,
if made by a bishop, are not void during the bishop's con
tinuance in his fee ; or, if made by a dean and chapter,
they are not void during the continuance of the dean: for the
act was made for the benefit and protection of the successor s.
The mischief is therefore sufficiently suppressed by vacating
them after the determination of the interest of the grantors;
[ 88 ] but the leases, during their continuance, being not within the
mischief, are not within the remedy.
2. A statute, which treats of things or persons of an
inferior rank, cannot by any general words be extended to
those of a superior. So a statute, treating of " deans, pre*« bendarres, parfens, views, and others having spiritual pro** motion," is held not to extend to bishops, though they
have spiritual promotion ; deans being the highest persons
named (17), and bishops being of a still higher order*.
e 3 Rep. 7. Co. Litt. 11. 4*.
f Co Litt. 45. 3Rep. 60. ioRcp.58.

g 2 Rep. 46.

(17) This construction must be presumed to be most conform
able to the intention of the legislature.
3. Penal
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3. Penal statutes must be construed strictly. Thus the
statute t Edw. VI. c. 12. having enacted that those who are
convicted of stealing horses should not have the benefit of
clergy, the judges conceived 'hat this did not extend to him
that should steal but one korse(iS), and therefore procured a
new act for that purpose in the following year h. And, to
come nearer our own times, by the statute 1 4 Geo. II. c. 6">
stealing sheep, or ether cattle, was made felony without benefit
of clergy. But these general words, " or other cattle," being
looked upon as much too loose to create a capital offence,
the act was held to extend to nothing but mere sheep. And
therefore, in the next sessions, it was found necessary to
make another statute, 1 5 Geo. II. c. 34. extending the for
mer to bulls, cows, oxen, steers, bullocks, heifers, calves,
and lambs by name.
4. Statutes against frauds (19) arc to be liberally andbencficiaUy expounded. This may seem a contradiction to the last
rule ;
* a Si 3 Edw. VI. c. 33. Bac. Elem. c. ii.

(1.8) Lord Hale thinks, that the scruple of the judges did not
merely depend upon the words being in the plural number, be
cause no doubt had ever occurred respecting former statutes in
the plural number ; as, for instance, it was enacted by the 32 Hen.
VIII. e. 1. that no person convicted of burning any dwelling houses
Ihould be admitted to clergy. But the reason of the difficulty in
this case was, because the statute of 37 Hen. VIII. c. 8. was ex
pressly penned in the singular number ; If any man dosteal any horsel
hare, orsilly ; and then this statute thus varying the number, and
at the fame time expressly repealing all other exclusions of clergy
introduced since the beginning of Hen. VIII, it raised a doubt,
whether it were not intended by the legislature to restore clergy
where only one horse was stolen. 2 H. P. C. 365.
(19) These are generally called remedial statutes. And it It
a fundamental rule of construction, that penal statutes shall be
construed strictly, and remedial statutes shall be construed libe
rally. It was one of the laws of the twelve tables of Rome, that
whenever there was a question between liberty and slavery, the
H4
presumption
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rule; most, statutes against frauds being in their consequences
penal. But this difference is here to be taken : where the
statute acts upon the offender, and inflicts a penalty, as the
pillory or a fine, it is then to be taken strictly : but when
the statute acts upon the offence, by setting aside the fraudu
lent transaction (20), here it is to be construed liberally. Upon
'
1
,
presumption should be on the side of liberty. This excellent pritir
ciple our law has adopted in the construction of penal statutes :
for whenever any ambiguity arises in a statute introducing a new
penalty or punishment, the decision shall be on .the side of lenity
and mercy ; or in favour of natural right and liberty: or, in other
words, the decision (hall be according to the strict letter in favour
of the subject. And though the judges in such cases may fre
quently raise and solve difficulties contrary to the intention of the
legiflature, yet no further inconvenience can result, than that the
law remains as it was before the statute. And it is more conso
nant to principles of liberty, that the judge should acquit whom
the legiflator intended to punish, than that he should punish whom
the legiflator intended to discharge with impunity. But remedial
statutes must be construed according to the spirit; for in giving
relief against fraud, or in the furtherar.ee and extension of natural
right and justice, the judge may safely go beyond even that which
exists in the minds of those who framed the law.
(20) And therefore it has been held, that the fame words in a
statute will bear different interpretations according to the nature
of the suit or prosecution instituted upon them. As by the o Ann.
c. 14. the statute against gaining; if any person shall lose at any
time or sitting 10/. and shall pay it to the winner, he may recover
it back within three months ; and if the loser does not within that
time, any other person may sue for it, and treble the value besides.
So where an action was brought to recover back fourteen guineas,
which had been won and paid after a continuance at play, except
an interruption during dinner, the court held the statute was re
medial, as far as it prevented the effects of gaming, without in
flicting a penalty, and therefore in this action, they considered it
one time or sitting ; but, they said, if an'action had been brought
by a common informer for the penalty, they, would have construed
it strictly in favour of the defendant, and would have held, that
the money had been lost at two sittings. z Bl. Res. 122$.
this
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this footing the statute of 13 Eliz.,c. 5. which avoids all gifts
of goods, tsV. made to defraud creditors and others, was
held to extend by the general words to a gift made to defraud [ 89 ]
the queen of a forfeiture '.
5. One part of a statute must be so construed by another,
that the whole may (if possible) stand : ut res magis vnleat,
quampereat. As if land be vested in the king and his heirs
by act of parliament, .saving the right of A ; and A has at
that time a lease of it for three years : here A fliall hold it
for his term of three years, and afterwards it fliall go to the
king. For this interpretation furnishes matter for every clause
of the statute to work and operate upon. But,
6. A saving, totally repugnant to the body of the act,
is void. If therefore an act of parliament vests land in the
king and his heirs, saving the right of all persons whatsoever j
or vests the land of A in the king, saving the right of A : in
either of these cases the saving is totally repugnant to the
body of the statute, and (if good) would render the statute
of no effect ot operation ; and therefore the saving is void,
and the land vests absolutely in the king k.
7. Where the common law and a statute differ, the
common law gives place to the statute ; and an old statute
gives place to a new one. And this upon a general prin
ciple of universal law, that " leges pofteriores priores contra" rias abrogant :" consonant to which it was laid down by a,
law of the twelve tables at Rome, that " quod populus pojlre" mum jiifflt, id jus ratum ejlo." But this is to be under
stood, only when the latter statute is couched in negative
terms, or where it's matter is so clearly repugnant, that it
necessarily implies a negative. As if a former act fays, that
a juror upon such a trial shall have twenty pounds a year ;
and a new statute afterwards enacts, that he shall have twenty
marks : here the latter statute, though it does not express, yet
necessarily implies a negative, and virtually repeals the former.
> j Rep. 81.

k 1 Rep. 47.
For
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For if twenty marks be made qualification sufficient, the
former statute which requires twenty pounds is at an end1.
C 9° 3 But if both acts be merely affirmative, and the siibstmce
such that both may stand together, here the latter does
not repeal the former, but they shall both have a con
current efficacy. If by a former lav/ an offence be indict
able at the quarter-sessions, and a ktter law makes the fame
offence indictable at the affifes; here the jurisdiction oF
the sessions is not taken away, but both have a concurrent
jurisdiction, and the offender may be prosecuted at either :
unless the new statute subjoins express nc^.itive words,
as, that the offence shall be indictable at the affifes, and net
tlsezuhere m.
8. If a statute, that repeals another, is itself repealed af
terwards, the first statute is hereby revived, without any
formal words for that purpose. So when the statutes of 26
and 35; Hen. VIII, declaring the king to be the supreme head
of the church, were repealed by a statute 1 and 2 Philip and
Marv, and this latter statute was afterwards repealed by an
act of 1 EJiz. there needed not any express words of revival
in queen Elizabeth's statute, but these acts of king Henry
were impliedly and virtually revived
X
9. Acts of parliament derogatory from the power of sub- .
sequent parliaments bind not. So the statute 1 1 Hen. VII.
C. I. which directs that no person for assisting a king de
faBo shall be attainted of treason by act of parliament or
otherwise, is held to be good only as to common prosecu
tions for high treason ; but will not restrain or clog any par
liamentary attainder0. Because the legislature, being in truth
the sovereign power, is always of equal, always of absolute
authority ; it acknowleges no superior upon earth, which
the prior legislature must have been, if it's ordinances could
bind a subsequent parliament. And upon the same principle
Cicero, in his letters to Atticus, treats with a proper conI Jenk. Cent x, 73,
■ 11 Rep. 63.

» 4. Inst. 31$.
"4 Inst. 43.
tempt

J J,

es E N O L A R D.

9O

tempt these restraining clauses, which endeavour to tie up the
hands of succeeding legislatures. " When you repeal the
" law itself, says he, you at the fame time repe.il the prohi- [ 91 J
" bitory clause, which guards against such repeal
10. Lastly, acts of parliament that are impossible to b»
performed are of no validity : and if there arise out of them
collaterally any absurd consequences, manifestly contradictory
to common reason, they are, with regard to those collateral
consequences, void(2 1 ). I by down the rule with these restric
tions; though I know it is generally laid down more largely,
that acts of parliament contrary to reason are void. But if
the parliament will positively enact a thing to be done which
u unreasonable, I know of no power in the ordinary forms
of the constitution, that is vested with authority to control iti
and the examples usually alleged in support of this sense o£
the rule do none of them prove, that, where the main object;
of a statute is unreasonable, the judges are at liberty to reject
it; for that were to set the judicial power above that of the
legislature, which would be subversive of all government.
But where some collateral matter arises out of the general
words, and happens to be unreasonable; there the judges are
in decency to conclude that this consequence was not fore
seen by the parliament, and therefore they are at liberty to
expound the statute by equity, and only quoad hoc disregard!
it. Thus if' an act of parliament gives a man power to try
al! causes, that arise within his manor of Dale ; yet, if a
cause should arise in which he himself is party, the act is
•
VCuoi!rx abrogaturtVludifsum abregatur, que r.on cam abrrgaricportcat. /.

*J»

(21) If an act of parliament is clearly and unequivocally ex
pressed, with a'.l deference to the learned Commentator, 1 conceive
it is neither void in it's direct nor collateral consequences, however
abserd and unreasonable they may appear. If the expression will
admit of doubt, it will not then be presumed that that construction
can be agreeable to the intention os the legislature, the conse
quences of which are unreasonable; hut where the signification of
a statute is manifest, no authority less than that of parliament can
restrain it's op;ration.
construed
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construed not to extend to that, because it is unreasonable
that any man should determine his own quarrel i. But, i£
we could conceive it possible for the parliament to enact,
that he should try as well his own causes as those of other
persons, there is no court that has power to defeat the intent
of the legislature, when couched in such evident and express
words, as leave no doubt whether it was the intent of the
legislature or no.
These are the several grounds of the laws of England :
over and above which, equity is also frequently called in to
!] assist, to moderate, and to explain them. What equity is,
and how impossible in it's very essence to be reduced to stated
rules, hath been (hewn in the preceding section. I shall
therefore only add, that (besides the liberality of sentiment
with which our common law judges interpret acts of parlia
ment, and such rules of the unwritten law as are not of a po
sitive kind) there are also peculiar Courts of equity established
for the benefit of the subject; to detect latent frauds and con
cealments, which the process of the courts of law is not
adapted to reach ; to enforce the execution of such matters of
trust and confidence, as are binding in conscience, though
not cognizr.ble in a court of law ; to deliver from such dan
gers as are owing to misfortune or oversight ; and to give a .
more specific relief, and more adapted to the circumstances of
the cafe, than can always be obtained by the generality of the
rules of the positive or common law. This is the business of
our courts of equity, which however are only conversant in
matters of property. For the freedom of our constitution wilt
not permit, that in criminal cases a power should be lodged
in any judge, to construe" the law otherwise than according
to the letter. This caution, while it admirably protects the
public liberty, can never bear hard upon individuals. A man
cannot suffer more punishment than the law assigns, but he
may suffer less. The laws cannot be strained by partiality to
inflict a penalty beyond what the letter will warrant ; but,
in cafes where the letter'induces any apparent hardship, the
crewn has the power to pardon.
1 8 Rep. 118.
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FOURTH.

COUNTRIES SUBJECT TO
LAWS of ENGLAND.

THE kingdom of England, over which our municipal
laws have jurisdiction, includes not, by the common
law, either "Wales, Scotland, or Ireland, or any other part
of the Icing's dominions, except the territory of England only.
And yet the civil laws and local customs of this territory
do now obtain, in part or in all, with more or less restric
tions, in these and many other adjacent countries ; of which
it will be proper first to take a review, before we consider
the kingdom of England itself, the original and proper sub
ject of these laws.
Wales had continued independent of England, uncoriquered and uncultivated, in the primitive pastoral state which
Caesar and Tacitus ascribe to Britain in general, for many
centuries ; even from the time of the hostile invasions of the
Saxons, when the antient and christian inhabitants of the
island retired to those natural intrenchments, for protec
tion from their pagan visitants. But when these invaders
themselves were converted to Christianity, and settled into
regular and potent governments^ this retreat of the antient
Eritons grew every day narrower ; they were over-run by
little and little, gradually driven from one fastness to another,
and by repeated lofles abridged of their wild independence.
Very early in our history we find their princes doing homage
to the crown of England ; till at .length in the reign of Ed
ward the first, who may justly be stilcd the conqueror of
i _
7
'Wales,
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Wales, the line of their ancient princes was abolished, and
thekingof England's eldest son became, as a matter ofcourse (i ),
their titular prince ; the territory of Wales being then en
tirely re-annexed (by a kind of feodal resumption) to the
dominion of the crown of England a; or, as the statute (2) of
Rhudhlan b expresses it, " terra Walliae cum, incolisJuts, priuS
" reS* j"re feodali subjsfla, (of which homage was the sign )
" jam in proprietatis domtnium totalher et cum integritute con" versa, est, et coronae regni Angliae tanquam pars corporis ejuf" dem annexa et unita." By the statute also of Wales c very
material alterations were made in divers parts of their laws,
so as to reduce them nearer to the English standard, especi
ally in the forms of their judicial proceedings: but they still
retained very much of their original polity; particularly their
rule of inheritance, viz. that their lands were divided equally
among all the issue male, and did not descend to the eldest
son alone. By other subsequent statutes their provincial im
munities were still farther abridged : but the finishing stroke
■Vangh. 400.
* io Edw. I.

e II Edw. I.

(1) It cannot be said that the king's eldest son became prince
of Wales by any necessary . or natural consequence ; but for the
Origin and creation of his title, fee p. 224..
' (2) The learned Judge has made a mistake in referring to the
statute, which is called the statute of Rutland, in the 10 Ed. I,
which does not at all relate to Wales. But the statute of Rutland,
as it is called in Vaughan (p. 400.) is the fame as the Statutum Wa!litt. Mr. Barrington, in his Observations on the Antient Statutes,
(p. 74) tells us, that the Statutr.m Walliœbezn date apud Rotbdanum,
what is now called Rhuydland in Flintshire. Though Edward
says, that terra Walli* prius regi Jure feodali subjeSla, yet Mr.
Barrington assures us, that the feudal law was then unknown in
Wales, and that " there are at present in North Wales, and it
" is believed in South Wales, 110 copyhold tenures, and scarcely
" an instance of what we call manerial rights; but the property is
entirely free and allodial. Edward, liowevcr, Was a conqueror,
" and he had a right to make use of his own words in the preamV ble to his law." Ib. 75.
6
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to their independency was given by the statute 27 Hen. VIII.
c. 26. which at the fame time gave the utmost advancement
to their civil prosperity, by admitting them to a thorough
communication of laws with the subjects of England. Thus
were this brave people gradually cor.quered into the enjoy
ment of true liberty, being insensibly put upon the fame
footing, and made fellow-citizens with their conquerors. A
generous method of triumph, which the republic of Rome
practised with great success ; till (he reduced all Italy to her
obedience, by admitting the vanquished states to partake of
the Roman privileges.
It is enacted by this statute 27 Hen. VIII, 1. That the
dominion of Wales shall be for ever united to the kingdom
of England. 2. That all Welshmen born shall have the same
liberties as other the king's subject*. 3. That lands in Wales
(hall be inheritable according to the English tenures and rules
of descent. 4. That the laws of England, and no other, shall
be used in Wales : besides many other regulations of the po- [
b'ceof this principality. And the statute 34 & 35 Hen. VIII,
c. 26. confirms the fame, adds farther regulations, divides it
into twelve shires (3), and, in short, reduces it into the fame
order in which it stands at this day ; differing from the king
dom of England in only a few particulars, and those too of
the nature of privileges, (such as having courts within itself,
independent os the process of Westminster-hall,) and some
other immaterial peculiarities, hardly more than are to be
found in many counties of England itself.
The kingdom of Scotland, notwithstanding the union of
the crowns on the accession of their king James VI. to that
of England, continued an entirely separate and distinct king*

(3) By this union of Wales with England, twenty-seven members
were added to the English house of commons. No county or town
in Wales scods more than one member, except the county of K^nOouth, which returns two.
dona
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dom for above a century more, though an union had been
long projected; which was judged to be the more easy to be
done, as both kingdoms were antiently under the fame go
vernment, and still retained a very great resemblance, though
far from an identity, in their laws. By an act of parliament
I Jac. I. c. i. it is declared, that these two mighty, famous,
and antient kingdoms were formerly one. And sir Edward
Coke observes d, how marvellous a conformity there was, not
only in the religion and language of the two nations, but also
in their antient laws, the descent of the crown, their parlia
ments, their titles of nobility, their officers of state and of
justice, their writs, their customs, and even the language of
their laws. Upon which account he supposes the common
law of each to have been originally the fame ; especially as
their most antient and authentic book, called reglam majeflaiem, and containing the rules of their antient common law,
is extremely similar to that of Glanvil, which contains the
principles of ours, as it stood in the reign of Henry II. And
the many diversities, subsisting between the two laws at pre
sent, may be well enough accounted for, from a diversity of
practice in two large and uncommunkating jurisdictions,
and from the acts of two distinct and independent parlia
ments, which have in many points altered and abrogated the
old common law of both kingdoms (4).
d 4 Inst- 34S«

(4.) The laws in Scotland concerning the tenures of land, and
cf consequence the conititution of parliaments and the royal pre
rogatives, were founded upon the fame feudal principles as the
Jaws respecting these subjects in England. It is said, that the
feudal polity was established first in England ; and was afterwards
introduced into Scotland in imitation of the English government.
But it continued in it's original form much longer in Scotland
than it did in England, and the changes in the Scotch govern
ment, perhaps owing to the circumstance that they are more re
cent, are far more distinctly marked and defined than they are in
the history of the English constitution. And perhaps the progress
cf tths Scotch parliaments affords a clearer elucidation of the
J
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However, sir Edward Coke, and the politicians of that
time, conceived great difficulties in carrying on the projected
union : but these were at length overcome, and the great
obscure and ambiguous points in the history of the representation
and constitution of our country, than any arguments or authorities
that have yet been adduced. But a particular discussion of this
subject would far exceed the limits of a note, and will be reserved
for a future occasion. But for an account of the parliament of
Scotland before the union, and of the laws relative to the election
of the representative peers and commoners of Scotland, I (hall refer
the studious reader to Mr. Wight's valuable Inquiry into the Rift
and Progress of Parliament chiefly in Scotland. (Quarto ed.) It is
supposed, that we owe the lower house of parliament in England,
to the accidental circumstance that the barons and the representa
tives of the counties and boroughs had not a room large enough
to contain them all ; but in Scotland, the three estate; assembled
always in one house, had one common president, and deliberated
jointly upon all matters that came before them, whether of a ju
dicial or of a legislative nature. {Wight, 82.) In England the
lords spiritual were always stiledone of the three estates ofthe realm ;
but there is no authority that they ever voted in a body distinct
from the lords temporal. In the Scotch parliament the three estates
were, 1. The bishops, abbots, and other prelates who had a feat
in parliament, as in England, on account of their benefices, or ra
ther lands, which they held in capite, i. e. immediately of the
crown : 2. The barons, and the commissioners of (hires, who were
the representatives of the smaller barons, or the free tenants of the
king : 3. The burgesses, or the representatives of the royal bo
roughs. Craig assures us, nihil ratum ejjfe, nihil legis <vim habere,
nisi quod omnium trium ordinum confenfu conjunclo constitutum est ; it*
tamen ut unius cujtifque ordinis per ft major pars consentient pro toto
ordine fuficiat. Scio hodie controvert!, an duo ordines dissentients
tertie, quasi major pars leges condere pojflnt ; cujus partem negantem
boni omnes, et quicunque de bac re feripferunt pertinacijfime tuentur,
mliofui duo ordines in everfionem tertii postint confentire. (De Feudis,
Kb. i. Dieg. 7. s. 11). But some writers have since presumed to
controvert this doctrine. {Wight, 83.) It is strange that a great
fundamental point, which was likely to occur frequently, should
remain a subject of doubt and controversy. But we should now
he inclined to think, that a majority of one of the estates could
Vol. I.
I
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work was happily effected in 1707, 6 Anne; when twentyfive articles of union were agreed to by the parliaments of
both nations ; the purport of the most: considerable being as
follows :
1. That on the first, of May 1707, and for ever after,
the kingdoms of England and Scotland shall be united into
one kingdom, by the name of Great Britain.
2. The succession to the monarchy of Great Britain shall
be the same as was before settled with regard to that of
England.
3. The united kingdom shall be represented by one par
liament.
4. There sliall be a communication of all rights and pri
vileges between the subjects of both kingdoms, except where
it is otherwise agreed.
9. When England raises 2,000,000/. (5) by a land tax,
Scotland shall raise 48,000/.
16, 17. The standards of the coin, of weights, and of
measures, sliall be reduced to those of England, throughout
the united kingdoms.
not have resisted a majority of each of the other two, as it cannot
easily be supposed, that a majority of the spiritual lords would have
consented to those statutes, which, from the year 1587 to the year
1690, were enacted for their impoverishment, and finally for their
annihilation. At the time of the union, die Scotch parliament
consisted only of the other two estates. With regard to laws con
cerning contracts and commerce, and perhaps also crimes, the
law of Scotland is in a great degree conformable to the civil law ;
and this probably, was owing to their frequent alliances and con
nections with France and the continent, where the civil law chiefly
prevailed^
v {5) Accurately, 1,997,763/. 8/. 4" d. the sum raised by aland
T,ax of 4/. in the pound.
*
31 "
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18. The laws relating to trade, customs, and the excise,
shall be the same in Scotland ns in England; But all the"
other laws, of Scotland shall remain in force 5 though altera
ble by die parliament of Great Britain. Yet with this caution s
that laws relating to public policy are alterable at the discre
tion of the parliament: laws relating to private right are not
to be altered but for the evident utility of the people of Scot
land.
12. Sixteen peers are to be chosen to represent the peer- C 9? ]
age of Scotland in parliament, and forty-five members to sit
in the house of commons (6).

(6) By the 25th article it is agreed, that al! laws and statutes
in either kingdom, so far as they are contrary to these articles, shall
cease and become void. From the time of Edw. IV. till the reign
of Ch. II. both inclusive, our kings used frequently to grant, by
their charter only, a right to unrepresented towns of sending mem
bers to parliament. The last time this prerogative was exercised,
was in the zo Ch. II. who gave this privilege to Newark; and it
is remarkable, that it was also the first time that the legality of toil
power was questioned in the house of commons, but it was then ac
knowledged by a majority of 125 1073. (Ccmm. Jour, zl March
1676-7.) But notwithstanding it is a general rule in our law, that the
king can never be deprived of his preroga ives, but by the clear and
express words ofan act of parliament ; yet it has been thought, from,
this last article in the act of union, that this prerogative of the
crown is virtually abrogated, as the exercise of it would necessi
ty destroy the proportion of the representatives for the two kingioas. (See I Doug. EL Cases, so. The Preface to Clanv. Rep. and
Z'.ntcfi Laiv of Elefi. 91.) It was also agrees that. the mode of
the election of the peers and commons ftould be settled by an act
passed in the parliament of Scotland, which was afterwards recited,
ratified, and made part of the act of union. And by that statute
h was enacted, that of the 4; commoners, 30 should be elected
by the shires, and 1 e, by the boroughs ; that the city of Edinburgh
should elect one, and rhat the other royal boroughs should be divid
ed into fourteen districts, and that each district should return one :
8T;i itwai also provided, that no person should elect or be elected
we of the 45, but who would have been capable of electing, or
I 2
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23. The sixteen peers of Scotland shall have all privileges
of parliament : and all peers of Scotland shall be peers of
Great Britain, and rank next after those df the same degree
at the time of the union, and shall have all privileges of
peers, except sitting in the house of lords and voting on the
trial of a peer (7).

•f being elected, a representative of a Ihire or a borough to the
parliament of Scotland. Hence the eldest son of any Scotch peer
cannot be elected one of the 4; representatives ; for by the law of
Scotland, prior to the union, the eldest son of a Scotch peer was
incapable of sitting in the Scotch parliament. (Wight, 269.) There
seems to be no satisfactory reason for this restriction, which would
not equally extend to the exclusion of all the other sons of a peer.
Neither can such eldest son be entitled to be enrolled and vote as a
freeholder for any commissioner of a shire, though otherwise qua
lified, as was lately determined by the house os lords in the case of
lord Daer, March 26, 1793. But the eldest sons of Scotch peers
may represent any place in England, as many do. (2 Hats. Prec.
12.) The two statutes, 9 Ann. c. 5. and 33 Geo. II. c. 20. re
quiring knights of (hires and members for boroughs to have re
spectively 600/. and 300/. a year, are expressly confined to Eng
land. But a commissioner of a shire must be a freeholder, and it
is a general rule, that none can be elected, but those who can
elect. (H'igbt, 289.) And till the contrary was determined by a
committee of the house of commons in the case of Wigtown in
1775, (2 Doug. 181.) it was supposed, that it was necessary that
every representative of a borough should be admitted a burgess
of one of the boroughs which he represented. (Wight, 404.) It
still holds generally true in shires in Scotland, that the qualifica
tions of the electors and elected are the fame ; or that eligibility
and a right to elect are convertible terms. Upon some future oc
casion I (hall endeavour to prove, that, in the origin of represen
tation, they were universally the same in England.
(7) Since the union, the following orders have been made in the
house of lords respecting the peerage of Scotland. Qneen Anne,
in the seventh year of her reign, had created James duke of
Queenfbury duke of Dover, with remainder in tail to his second
son, then earl of Solway in Scotland; and upon the 21st of
JajBHary 1708-9, it was resolved by the lords, that a peer of SsotUml
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These are the principal of the twenty-five articles of
union, which are ratified and confirmed by statute 5 Ann.
c. 8. in which statute there are also two acts of parliament

land claiming to sit in the house of peers by virtue of a patent
passed nnder the great seal of Great Britain, and who now sits in
the parliament of Great Britain, had no right to vote in the elec.
don of the sixteen peers who are to represent the peers of Scot
land in parliament.
The duke of Hamilton having been created dulce of Brandon,
it was resolved by the lords on the 20th of December 17x1, that
so patent of honour granted to any peer of Great Britain, who was
a peer of Scotland at the time of the union, should entitle him to
fit in parliament. Notwithstanding this resolution gave great
offence to the Scotch peerage, and to the queen and her ministry,
yet a sew years afterwards, when the duke of Dover died, leaving
the earl of Solway, the next in remainder, an infant, who, upon
his coming of age, petitioned the king for a writ of summons as
duke of Dover; the question was again argued on the iSth of
December 1719, and the claim as before disallowed. (See the
argument, 1 P. Wms. 582.) But in 1782 the duke of Hamilton
claimed to sit as duke of Brandon, and the question being referred
to the judges, they were unanimously of opinion, that the peers of
Scotland are not disabled from receiving, subsequently to the union,
a patent of peerage of Great Britain, with all the privileges usually
incident thereto. Upon which the lords certified to the king,
that the writ of summons ought to be allowed to the duke of
Brandon, who now enjoys a feat as a British peer. (6th June 1782.)
But there never was any objection to an English peer's taking a
Scotch peerage by descent ; and therefore, before the last decision,
when it was wished to confer an English title upon a noble family
of Scotland, the eldest son of the Scotch peer was created in nil
father's life-time an English peer, and this creation was not
affected by the annexation by inheritance of the Scotch peerage.
On the 13th February 1787, it was resolved, that the earl of
Abcrcorn and the duke of Queenibnry, who had been chosen of
the number of the sixteen peers of Scotland, having been created
peers of Great Britain, thereby ceased to sit in that house as re
presentatives of the peerage. See the argument in Ann. Reg. for
1787, p. 95. At the election occasioned by the last resolution,
the dukes of Quecnlbury and Gordon-had given their votes as
IJ
peers
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recited ; the one of Scotland, whereby the church of Scotland
and also the four universities of that kingdom, are established
for ever, and all succeeding sovereigns are to take an oath in
violably to maintain the fame; the other of England.,- C-Ann.
c. 6. whereby the acts of uniformity of 13 Eiiz. and .13
Car. II. (except as the fame had been altered by parliament
at that fime) and all other acts then in force for the preser
vation of the church of England, are declared perpetual; and
it is stipulated, that every subsequent king and queen shall
take an oa.th inviolably to maintain the same within England,
Irelaud, Wales, and the town of Berwick upon Tweed. And
it is enacted, that these two acts " sliall for ever be observed
" as fundamental and essential conditions of the uniop."
Upon these articles and act of union, if is to be qbferved,
j . That the two kingdoms are now so inseparably united, that
nothing can ever disunite them again ; except the mutual con
sent of both, or the successful resistance of either, upon ap
prehending an infringement of those points which, when they
were separate and independent nations, it was mutually sti
pulated should be a fundamental and essential conditions of
h the union1." 2. That whatever else may be deemed " fun• It may justly be doubted, whether idea of a state, without a power someeven such an infringement (though a where vested to alter every part of it'a
manifest breach ofgooJ faith, unless done laws, is the height of political absurdity,
upon the most pressing necessity) would The truth seems to be, that in such an,
of itself dissolve the union: for the bare hterftrait union (which ii well distin
guished
peers of Scotland contrary to the resolution of 1799; inconse
quence of which it was resolved 18th May 1787, that a copy of
that resolution (liquid be transmitted to the lord register of Scot
land as a rule for his future proceeding in cafes of election.
The duke of Queensoury and marquis of Abcrcorn had ten
dered their vqtes at the last general election, and their votes were
rejected ; but notwithstanding the former resolutions, on 23d May
1793, it was resolved, that if duly tendered they^ ought to have
been counted. One may venture to fay, that some of these re
solutions mull necessarily have arisen from a misconstruction of the
statute of union, or a misconception in the peers of the true prin
ciples of their own autuority and jurisdiction.
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M damcntal and essential conditions," the preservation of the
two churches, of England and Scotland, in the fame state that
they were in at the time of the union, and the maintenance of
the acts of uniformity which establish our common prayer,
are expressly declared so to be. 3. That therefore any altera
tion in the constitution of either of those churches, or in the
liturgy of the church of England, (unless with the consent os
the respectivechurches,collectivelyor representatively given,)
would be an infringement of these " fundamental and essential
*' conditions," and greatly endanger the union. 4. That the
municipal laws of Scotland are ordained to be still observed
in that part of the island, unless altered by parliament ; and,
as the parliament has not yet thought proper, except in a
few instances, to alter them, they still (with regard to the
particulars unaltered) continue in full force. Wherefore the
municipal or common laws of England are, generally speak
ing, of no force or validity in Scotland (8) ; and of conse.
guidied by a very learned prelate from a
suJerate alliance, where such an in
fringement would certainly rescind the
compact) the two contracting states are
totally annihilated, without any power
ofi revival j and a third arises from their
conjunction, in which ail the rights of
sovereignty, and particularly that of le
gislation, must of necessity reside. (See
Warburton's alliance. 195.) But the
wanton or imprudent exertion of this
right would probably raise a very alarm
ing ferment in the minds of individuals;
and therefore it is hinted above that such
an attempt might endanger (though by
do meant destroy) the union.
To illustrate this matter a little far
ther : an act of parliament to repeal or
alter the act of uniformity in England,
ar to estab'iih episcopacy in Scotland,
would doubtless in point of authority be

sufficiently valid and binding ; and, not
withstanding such an act, the union
would continue unbroken. Nay, each
of these measures might be safely and
honourably pursued, if respectively 1greeabletothc sentiments of the English
church, or the kirk in Scotland. But
it (hosld seem neither prudent, nor per
haps consistent with good faith, to ven
ture upon either of those steps, by a spon
taneous exertion of the inherent powers
of parliament, or at the instance of mere
individuals—So sacred indeed are the
laws abavementioned (for protecting
each church and the English liturgy)
esteemed, that in the regency acts both
of 1751 and'1765 the regents are ex
pressly disabled from assenting to therepeal or alteration of cither these, or the
act of sertlemcnt-

(8) Acts of parliament in general passed since the union, extend
to Scotland, but where a statute is not applicable to Scotland, and
where Scotland is not intended to be included, the method is t6
declare by frovifr that it does not extend to Scotland. $Burr. 853.
I 4
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quence, in the ensuing commentaries, we (hall have very
little occasion to mention, any farther than sometimes by way
of illustration, the municipal laws of that part of the united
kingdoms.
]

The town of Berwick upon Tweed was originally part of _
thekingdom of Scotl jnd ; and, as such, was for a time reduc. d
by king Edward I. into the possession of the crown of Eng
land : and during such it's subjection, it received from that
prince a charter, which (after it's subsequent cession by Ed
ward Balliol, to be for ever united to the crown and realm
of England) was confirmed by king Edward III, with some
additions; particularly that it mould be governed by the
laws and usages which it enjoyed during the time of king
Alexander, that is, before it's reduction by Edward I. It's
constitution was new-modelled, and put upon an English
footing by a charter of king James I : and all it's liberties,
franchises, and customs, were confirmed in parliament by
the statutes 22 Edw. IV. c. 8. and 2 Jac. I. c. 28. Though
therefore it hath some local peculiarities, derived from the
antient laws of Scotland f, yet it is clearly part of the realm
of England, being represented by burgesses in the house of
commons, and bound by all acts of the British parliament,
whether specially named or otherwise. And therefore it was
(perhaps superfluously) declared by statute 20 Geo. II. c. 42.
that, where England only is mentioned in any act of parlia
ment, the fame notwithstanding hath and shall be deemed to
comprehend the dominion of Wales and town of Berwick
upon Tweed. And though certain of the king's writs or
processes of the courts of Westminster do not usually run into
Berwick, any more than the principality of Wales, yet it
hath been solemnly adjudged* that all prerogative writs (as
those of mandamus, prohibition, habeas corpus, certiorari, &c.J
may issue to Berwick as well as to every other of the domi
nions of the crown of England, and that indictments and
1 Hale Hist. C. L. 183.1 Sid. 38a.
S Cro. Jac. 543. a Roll. apr. 19*.
x6t» * Show. 365.
. Suu 11 Geo. I. c. 4. 4 Burr. 834.
1
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other local matters arising in the town of Berwiek may be
tried by a jury of the county of Northumberland (9).
As to Ireland, that is still a distinct kingdom ; though a
dependent subordinate kingdom. It was only entitled the
dominion or lordship of Ireland h, and the king's stile was no
other than dominus Hibermae, lord of Ireland, till the thirty- [ 100
third year of king Henry the eighth ; when he assumed (io)
the title of king, which is recognized by act of parliament
35 Hen. VIII. c. 3 But, as Scotland and England are
now one and the fame kingdom, and yet differ in their mu>
nicipal laws ; so England and Ireland are, on the other hand,
distinct kingdoms, and yet in general agree in their laws.
The inhabitants of Ireland are, for the most part, descended
from the English, who planted it as a kind of colony, after
the conquest of it by king Henry the second j and the law*
of England were then received and sworn to by the Irish na
tion, assembled at the council of Lismore1. And as Ireland,
thus conquered, planted, and governed, still continues in a
state of dependence, it must necessarily conform to, and be
oblige:) by, such laws as the superior state thinks proper toprescribe.
At the time of this conquest the Irish were governed by
what they called the Brehon law, so stiled from the Irish,
name of judges, who were denominated Brehona*. But
king John in the twelfth year of his reign went into Ireland.
■ Sut. HiitrnUt. 14 Hen. III.
> Pryn. 00 4 Inst. 249.

* 4 Inst, 358. Edm. Spenser's state
of Ireland, p. 151 3. edit. Hughes.

(9) See the cafe of the King «. Cowle, in z Burr. 834, iu
which lord Mansfield seems to have collected and methodized all
the learning respecting the constitution of the town of Berwick
upon Tweed.
(10) The title of king was conferred upon him and his successors
by a statute passed in Ireland -expressly for that purpose, and it
was made treason for any inhabitant of Ireland to deny it. 33 Hen.
Will. 1. 1. Irifi Slut.
an*)
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and pafried over with him many able sages of the law ; and
there by his letters patent, in right of the dominion of con
quest, is said to have ordained and established that Ireland
ftould be governed by the laws of England 1 : which letters
patent sir Edward Coke m apprehends to have been there con
firmed- in parliament. But to this ordinance many of the?
Irish were averse to conform, and still stuck to their Brehon
law : so that both Henry the third n and Edward the first'
were obliged to renew the injunction ; and at length in a
parliament holden at Kilkenny, 40 Edw. Ill, under Lionel
duke of Clarence, the then lieutenant of Ireland, the Brehon
law was formally abolished, it being unanimously declared
to be indeed no law, but a lewd custom crept in of later
t 101 ] times. And yet, even in the reign of queen Elizabeth, the
wild natives still kept and preserved their Brehon law ; which
» described ' to have been " a rule of right unwritten, but
** delivered by tradition from one to another, in which often" times there appeared great shew of equity in determining
" the right between, party and party, but in many things
«« repugnant quite both to. God's laws and man's." The lat
ter part of. this' character is alone ascribed to it, by the laws
before-cited of Edward the first and his grandson.
But as Ireland was a distinct dominion, and had parlia
ments of lfi own, it is to-be observed, that though the im
memorial customsj- or common law, of England were made
the rule of justice in Ireland also, yet no -acts of the English'
parliament;, since the twelfth of king John, extended into
that kingdom j unless if. :were specially named, or included
under general words, such as, " within any of the king's do«* minions." And this is particularly expressed, and the rea. .*•
* Vaugh. 294. Z Prju. Rec. S5. tt axnijurl d'ljjuntnt, aim qutd tegrt <■»._
7 Rep. zj.
seri non debeant \—nob'n tt eo*jji/io wfir»
•» x Inst:. 141.
fatii videtur cxp;dUnst eisdtm utrrtdat
-» A. R. jo. 1 Rj-m. Fad. 441.
nitctdefe Itgti AUgsuaius, iPtyn. Rec.
• A. R. 5.—fro en quod Iigu fui/ut 1*18.
,
MpmMrHjberiiiiiDndete/tabilisejii/fiiut,
1 Edm. Spenser. Hid.
son'
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son giren in the year books ' : a tax granted by the parlia.
" merit of England shall not bind those of Ireland, because
" they are not summoned to our parliament j" and again>
" Ireland hath a parliament of it's own, and maketh and al*
" tereth laws ; and our statutes do not bind them ( 1 1 ), be" cause they do not send knights to our parliament: but their
" persons are the king's subjects, like as the inhabitants of
" Calais, Gascoigne, and Guienne, while they continued
" under the king's subjection." The general run of laws,
enacted by the superior state, are supposed to be calculated for
ic's own internal government, and do not extend to it's dis
tant dependent countries, which, bearing no part in the le
gislature, are not therefore in it's ordinary and daily contem
plation. But, when the sovereign legislative power sees it
necessary to extend it's care to any of it's subordinate domi
nions, and mentions them expressly by name or includes
them under general words, there can be no doubt but then
they are bound by it's laws
The original method of passing statutes in Ireland was
nearly the fame as in England, the chief governor holding
parliaments at his pleasure, which enacted such laws as they rthought proper '. But an ill use being made of this liberty,
particularly by lord Gormanstown, deputy-lieutenant in the
reign of Edward IV, a set of statutes were there enacted in ,
the io Hen. VII. (fir Edward Poynings being then lord de
puty, whence they are called Poynings' laws) one of which
in order to restrain the power as well of the deputy as the Irish
parliament, provides, i. That, before any parliament be
summoned or holden, the chief governor and council of Ire1 20 Hen. VI. 8. i Ric. III. n.
• Yeirbook 1 Hea. VII. 3. 7 Rep.
xi. Cil?in"i cise.
• Irish Srat. 11 Eliz. ft. 3. c. 8.

' Ibid, io Hen. VII. c.13.
n Cap. 4. expounded by 3 & 4 Pfc.
& M. c. 4.

( 1 1 ) Lord Coke citing this in Calvin's cafe, 7 Co. 22, inserts this
parenthesis, «wjs. " (which is to be understood unless specially
I)."
land
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land shall certify to the king under the great seal of Ireland
the considerations and causes thereof, and the. articles of the
acts proposed to be passed therein. 2. That aster the king,
in his council of England, shall have considered, approved^
or altered the said actB or any of them, aud certified them
hack under the great seal of England, and shall have given
licence to summon and hold a parliament, then the same
{hall be summoned and held ; and therein the said acts so cer
tified, and no other, shall be proposed, received, or reject
ed*. But as this precluded any law from being proposed,
but such as were pre-conceived before the parliament was in
being, which occasioned many inconveniences and made fre
quent dissolutions necessary, it was provided by the statute of
Philip and Mnry before-cited, that any new propositions
might be certified to England in the usual forms, even after
the summons and during the session of parliament. By this
means however there was nothing left to the parliament in
Ireland, but a bare negative or power of rejecting, not of
proposing or altering, any law. But the usage now is, that
bills are often framed in either house, under the denomination
of " heads for a bill or bills :" and in that shape they are offered
. to the consideration of the lord lieutenant and privy council :
who, upon such parliamentary intimation, or otherwise upon
the application of private persons, receive and transmit such
beads, or reject them without any transmission to England.
And with regard to Poynings' law in particular, it cannot
be repealed or suspended, unless the bill for that purpose,
J I03 J before it be certified to England, be approved by both the
houses "(12).
« 4 Inst. 353.

* Irish Stit. 1 1 Elii. ft. 3. c. 38.

(12) The history of the proceedings of the Iristi parliament
lately published by Lord Mountmorres is a Very valuable acceffion
to constitutional learning. It is a publication, which, besides being
immediately useful to Ireland, affords much important information
to those who are desirous of having a well-grounded and an ac
curate knowledge of the English constitution ; for the public pro.
cecdings
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But the Irish nation, being excluded from the benefit of
the English statutes, were deprived of many good and profit
able laws, made for the improvement of the common law :

ceedings of the neighbouring kingdoms of Scotland and Ireland
may furnish strong arguments from analogy, when difficult questions
arise in our government, and they are sometimes irrefragable evi
dence of ancient principles which were once common to them all. It
is probable that the journals of the Scotch parliament would stifl
be sound a rich mine of constitutional and legal information. Workt
•f that kind ought to be printed at the charge of the nation, for
though they are of great value to the public, yet they do not yield
a sufficient portion of profit or fame to induce individuals to take
apon themselves the labour and expence. It is much to be lamented
that the journals of the English house of lords have not yet been
digested aud reduced into order by an index.
Lord Mountmorres observes upon the statute referred to by the
learned judge, that to repeal Poynings' law it required the consent
of the greater number ofthe lords and commons, which, if it meant anjr
thing, must signify a majority not of those who happened to be
•resent, but of the whole, number summoned to parliament ; and
that the requisition in that sense was strictly complied with in 1781,
when Poynings' law was repealed. 1 Vol. p. 53.
1 lhall here take the liberty to subjoin an extract from what
lord Mountmorres calls " a short view of the former, and of the
" present method of passing laws and of holding parliaments in Ire'" land," as it contains a clearer and more authentic account than
I could elsewhere collect :
" Before a parliament was held, it was expedient, antecedent to
'* one thousand seven hundred and eighty-two, that the lord lieute" nant and council should send over an important bill as a reason
" for summoning that assembly. This always created violent dis" putes, and it was constantly rejected ; as a money bill, which ori" ginated in the council, was contrary to a known maxim, that the
" commons hold the purse of the nation ; and as all grants originate
" from them, since, in early times, they were used to eonsult with
" «heir constituents upon the mode, duration, and quantum of the
" supply.
" Propositions for laws, or heads of bills, as they are called, ori" ginated indifferently in cither house. After two readings and a
" committal, they were sent by the council to England, and were
" submitted,
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and the measure of justice in both kingdoms becoming
thence no longer uniform, it was therefore enacted by ano
ther of Poynings' laws r, that all acts of parliament, before
T cap. 22.
" submitted, usually by the English privy council, to the attorney
" and solicitor general ; and from thence they were returned to the
•* council of Ireland, from whence they were sent to the commons,'
" if they originated there, (if not, to the lords,) and after three
** readings they were sent up to the house of lords, where they wenc
" through the fame stages ; and then the lord lieutenant gave the
*' royal assent in the fame form which is observed in Great Britain.
** In all these stages in England and Ireland, it is to be remem" bered, that any bill was liable to be rejected, amended, or altered ;
*' but that when they had passed the great seal ofEngland, no altera" tion could be made by the Irish parliament.
*\ At present, by the chics baron Yelverton's law, it is not neecs" sary for the council to certify a bill under the great seal of Ireland,
" as a reason for summoning a parliament, but it is ordered to be
" convoked by proclamation from the crown, as it is summoned in
" England.
" Touching bills, they now originate in either house, and go from
" one to the other, as they do in England ; after which, they are de" posited in the lords' office, when the clerk of the crown takes a
" copy of them, and this parchment is attested to be a true copy, by
the great seal of Ireland on the left side of the instrument. Thus
«' they are sent to England by the Irish council, and ifthey are ap" proved of by the king, this transmiss, or copy, comes back with
" the great seal of England on the right side, with a commission to the
" lord lieutenant to give the royal assent. All bills, except money
•'. bills, remain in the lords' office ; but bills of supply are sent back
" to the house of commons to be presented by the speaker at the
•* bar of the lords for the royal assent. Hence it is manifest, that n»
" alteration can now be made in bills, except in parliament, as the
.*' record, or original roll, remains in the lords' office till it obtains
" the royal assent.
" Of the rejection of bills, or not returning them from England,
«« it is said there are very few instances of such a refusal by the crown
'* since one thousand seven hundred and eighty-two ; though,
•« doubtless, the royal negative in both kingdoms is as clear a pri" vilege as any other prerogative." i Vol. 57.
made
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made in England, should be of force within the realm of
Ireland x. But, by the same rule, that no laws made in Eng
land, between king John's time and Poynings' ^aw, were then
binding in Ireland, it follows that no acts of the English par
liament made since the lo Hen. VII. do now bind the people
of Ireland, unless specially named or included under general
words'. And on the other hand it is equally clear, that
where Ireland is particularly named, or is included under ge
neral words, they are bound by such acts of parliament. For
this follows from the very nature and constitution of a de_
pendent state : dependence being very little else, but an obli
gation to conform to the will or law of that superior person
or state, upon which the inferior depends. The original and
true ground of this superiority, in the present case, is what
we usually call, though somewhat improperly, the right of
conquest : a right allowed by the law of nations, if not by
that of nature ; but which in reason and civil policy can
mean nothing more, than that, in order to put an end to
hostilities, a compact is either expressly or tacitly made be
tween the conqueror and the conquered, that if they will acknowlege the. victor for their master, he will treat them for
the future as subjects, and not as enemies b.
But this state of dependence being almost forgotten, and
ready to be disputed by the Irish nation, it became necessary
some years ago to declare how that matter really stood : and
therefore by statute 6 Geo. I. c. 5. it is declared, that the
kingdom of Ireland ought to be subordinate to, and depend
ent upon, the imperial crown of Great Britain, as being in- [ 104 j
separably united thereto ; and that the king's majesty, with
the consent of the lords and commons of Great Britain in par
liament, hath power to make laws, to bind the people of
Ireland (13).
' * Inst. 351.
* 1 j Rep. 1 1 a.
-

t> Puss. L. of N. illi. 6.

r
('}) Prynne in his learned argument has enumerated several
Suites made in England from the time of king John, by which
beuai wit bound. (8 6V. Tr. 343-) That was an argument
to
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Thus we see how extensively the laws of Ireland commu
nicate with those of England : and indeed such communi
cation is highly necessary, as the ultimate resort from the
courts of justice in Ireland is, as in Wales, to those in Eng
land ; a writ of error (in the nature of an appeal) lying from
the king's bench in Ireland to the king's bench in England c,
as the appeal from the chancery in Ireland lies immediately
to the house of lords here : it being expressly declared, by
the fame statute 6 Geo. I. c. 5. that the peers of Ireland
have no jurisdiction to affirm or reverse any judgments or de
crees whatsoever (14). The propriety and even necessity, in
c This was law in the time of Hen. intituled, diversity »scourts, c, lank U roy.
VIII; as appears by the ancient book,
to prove that lord Connor Maguire Ibaron of Inneslcillin in Ire
land, who had committed treason in that country, by being the prin
cipal contriver and instigator of the Iristi rebellion and massacre in
the time of Car. I. and who had been brought to England against
his will, could be lawfully tried for it in the king's bench at Wefc
minster by a Middlesex jury, and be ousted of his trial by his
peers in Ireland, by force of the statute of 35 Hen. VIII. c. 2.
The prisoner having pleaded to the jurisdiction, the court, after
hearing this argument, over-ruled the plea, and the decision was
approved of by a resolution of the two houses of parliament, and
lord Maguire was found guilty, and was afterwards executed at
Tyburn as a traitor.
(14) By an act passed in the 22 Geo. III. c. 53. the statute of
Geo. I. is simply repealed. But as the statute of Geo. I.
was thought to be merely declaratory of the former law,
the repeal of it could produce no further operation than to render
the law in some degree less clear than that statute had made it.
Therefore to produce the intended effect, it required another ftatate which was passed in the 23 Geo. III. c. 28. which expressly de
clared that in all cafes whatever the people of Ireland should be
bound only by laws enacted by his majesty and the parliament of
that kingdom ; and that no appeal or writ of error from any
court in Ireland mould for the future be brought into any of the
courts in England. Thislatter provision is in some degree a natu
ral consequence of the former, otherwise the privation of the bene*
fit of the learning and impartiality of our judges and house of
lords
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all inferior dominions, of this constitution, " that, though
" justice be in general administered by courts of their own,
11 yet that the appeal in the last resort ought to be to the courts
" of the superior state," is founded upon these two reasons.
I. Because otherwise the law, appointed or permitted to such
inferior dominion, might be'insensibly changed within itself,
without the assent of the superior. 2. Because otherwise'
judgments might be given to the disadvantage or diminution
os the superiority ; or to make the dependence to be only of
the person of the king, and not of the crown of England d.
With regard to the other adjacent islands which are sub- [ 105 3
'ject to the CTOwn of Great Britain, some of them (as- the istedf
Wight, of Portland, of Thanet, 5sV.) are comprized within
some neighbouring county, and are therefore to be looked
upon as annexed to the mother island, and part of the king
dom of England. But there are others which require a more
particular consideration.
-;
<•
,
'
'
' 1. ■ »
And, firstj the isle of Man is a distinct territory from Eng
land, and is not governed by our laws : neither doth any act
of parliament extend to it, unless it be particularly named
therein ; and then an act of parliament is binding there e. It
was formerly a subordinate feudatory kingdom, subject to the
tings of Norway ; then to king John and Henry III of Eng*
land ; afterward to the kings of Scotland } and then again to
the crown of England : and at length we find king Henry IV
chiming the island by right of conquest, and disposing of it
to the earl of Northumberland ; upon whose attainder it was
granted (by the name of the lordship of Man) to sir John
it Stanley by letters patent 7 Henry IV f. In his lineal de4 Vjiigh. 401.
• 4 loft. 184. z And. 116.

f Selden. tit. hon. I. f.

lords might be considered as a real and substantial advantage lost
by grasping at liberty and independence, which are of;cn, as in thi*
nstaacc, a mere shadow and a name.
Vol. L

K
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scendants it continued for eight generations, till the death of
Ferdinando earl of Derby, A. D. 1594 t when a controversy
arose concerning the inheritance thereof, between his daugh
ters and William his surviving brother : upon which, and a
doubt that was started concerning the validity'of the original
patent8, the island was seised into the queen's hands, and
afterwards various grants were made of it by king James the
first ; all which being expired or surrendered, it was granted
afresh in 7 Jac. I. to William earl of Derby, and the heirs
male of his body, with remainder to his heirs general ; which
grant was the next year confirmed by act of parliament, with
a restraint of the power of alienation by the said earl and his
issue male. On the death of James earl of Derby, A. D.
1735, the male line of earl William failing, the duke of
Atholl succeeded to the island as heir general by a female
branch. In the mean time, though the title of king had
long been disused, the earls of Derby, aa lords of Man, had
maintained a fort of royal authority therein ; by assenting or
[ IOC» ] dissenting to laws, and exercising an appellate jurisdiction.
Yet, though no English writ, or process from the courts
Westminster, was of any authority in Man, an appeal lay
from a decree of the lord of the island to the king of Great
Britain in council h. But the distinct jurisdiction of this little
subordinate royalty being found inconvenient for the purposes
of public justice, and for the revenue, (it affording a, com
modious asylum for debtors, outlaws, and smugglers,) autho
rity was given to the treasury by statute 12 Geo. I. c. 28. to
purchase the interest of the then proprietors for the use of the
crown : which purchase was at length compleated in the year
1765, and confirmed by statutes 5 Geo. III. c. 26 and
39.(15) whereby the whole island and all it's dependencies so
granted as aforesaid, (except the landed property of the Atholl
family their manerial rights and emoluments, and the pa
tronage of the bishoprick 1 and other ecclesiastical benefices,)
t Camden. Elix. A. D. 1594.
the province of Canterbury, but *nk 1 p, W'. 329.
nrxed to that of York, by statute 33
1 The bistioprick of Man, orSodor, Hen. VJII. c. 31.
or Sodor and Man, was formerly within
(15) c. 26 is called the vesting act, and c. 39 the regulating act.
2
are
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are unalienably vested in the crown, and subjected to the
regulations of the British excise and customs.
The islands of Jersey, Guernsey, Sark, Alderney, and
their appendages, were parcel of the duchy of Normandy,
and were united to the crown of England by the first princes
of the Norman line. They are governed by their own laws,
which are for the most part the ducal customs of Normandy,
being collected in an antient book of very great authority,
cntituled, U grand coujlumier. The king's writ, or process
from the courts of Westminster, is there of no force ; but his
commission is. They are not bound by common acts of our
parliaments, unless particularly named k. All causes are
originally determined by their own officers, the bailiffs and
jurats of the islands ; but an appeal lies from them to the
king and council, in the last resort.
Besides these adjacent islands, our mere distant planta
tions in America, and elsewhere, are also in some respect sub
ject to the English laws. Plantations or colonies, in distant
countries, are either such where the lands are claimed by sj 107 ]
right of occupancy only, by finding them desart and uncul
tivated, and peopling them from the mother country ; or
where, when already cultivated, they have been either gained
by conquest, or ceded to us by treaties. And both these
rights are founded upon the law of nature, or at least upon
that of nations. But there is a difference between these two
species of colonies, with respect to the laws by which they
are bound. For it hath been held ', that if an uninhabited
country be discovered and planted by Englifli subjects, all
the Englifli laws then in being, which are the birthright
of every subject1", are immediately there in force. But
this must be understood with very many and very great re
strictions. Such colonists carry with them only so much
of the English law, as is applicable to their own situation
and the condition of an infant colony ; such, for instance, as
the general rules of inheritance, and of protection from per*4.!nft. 186.
> Silk. 41 1. 666.

n » P, w«'. 75.
K 2
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fonakinjuries. The artificial refinements and distinctions in
cident to the property of a great and commercial people, the
laws of police and revenue, (such especially as are inforced
by penalties,) the mode of maintenance for the established
clergy, the jurisdiction of spiritual courts, and a multitude
of other provisions, are neither necessary nor convenient for
them, and therefore are not in force. What shall be ad
mitted and what rejected^ at what times, and under what re
strictions, must, in cafe of dispute, be decided in the first in
stance by their own provincial judicature, subject to the re
vision and control of the king in council : the whole of theif
constitution being also liable to be new-modelled and reform
ed by the general superintending power of the legislature in
the mother-country. But in conquered or ceded countries,
that 'have already laws of their own, the king may indeed alter
and change those laws (16); but, till he does actually change
them, the ancient laws of the country remain, unless such as
I are against the law of God, as in the cafe of an infidel coantry
Our American plantations are principally of this latter
fort, being obtained in the last century either by right of cont 168 3 quest and driving out the natives (with what natural justice
I fliall not at present enquire) or by treaties. And therefore
the common law of England, as such, has no allowance or
authoriry there ; they being no part of the mother-country,
but distinct (though dependent) dominions. They are sub
ject however to the control of the parliament ; though (like
Ireland, Man, and the rest) not bound by any acts of par
liament, unless particularly named.
With respect to their interior polity, our colonies ar«
properly of three sorts, i. Provincial establishments, the
constitutions of which depend on the respective corrunisSona
» 7 Rep. 17. Calvin'« case. Show. P>rl. C. 31.

(16) See an elaborate and learned argument by lord Mansfielii
to prove the king's legislative authority by hii prerogative alone
over a ceded conquered country. Co-wf. 204..
4
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issued by the crown to the governors, and the instructions
which usually accompany those commissions ; under the au
thority of which, provincial assemblies are constituted, with
the power of making local ordinances, not repugnant to the
laws of England. 2. Proprietary governments, granted out
by the crown to individuals, in the nature of feudatory prin
cipalities, with all the inferior regalities, and subordinate
powers of legislation, which formerly belonged to the owners
of counties palatine : yet still with these express conditions,
that the ends for which the grant was made be substantially
pursued, and that nothing be attempted which may derogate
from the sovereignty of the mother-country. 3. Charter go*
vernments, in the nature of civil corporations, with the
power of making bye-laws for their own interior regulation,
not contrary to the laws of England ; and with such rights
and authorities as are specially given them in their seveml charters of incorporation. The form of government in
most of them is borrowed from that of England. They h.ive
a gorernor named by the king, (or in some proprietary colo
nies by the proprietor,) who is his representative or deputy,
shey have courts of justice of their own, from whose deci
sions an appeal lies to the king and council here in England.
Their general assemblies which are their house of commons,
together with their council of state being their upper house,
with the concurrence os the king or his representative the
governor, make laws suited to their own emergencies. Cut it
is particularly declared by statute 7 & 8 W. III. c. 22. that
all laws, bye-laws, usages, and customs, which shall be in [ 109 J
practice in any of the plantations, repugnant to any law,
made or to be made in this kingdom relative to the said plant
ations, shall be utterly void and os none effect. And, be
cause several of the colonies had claimed a sole and exclu
sive right of imposing taxes upon themselves, the statute
6 Geo. III. c. 12. expressly declares, that all his majesty's
colonies and plantations in America have been, are, and of
right ought to be, subordinate to and dependent upon the im
perial crown and parliament of Great Britain ; who have full
power and authority to make laws and statutes of sulhcient
K 3
validity
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validity to bind the colonies and people of America,'fubjects of
the crown of Great Britain, in all cafes whatsoever. And, this
authority has been since very forcibly exemplified, and car
ried into act, by the statute 7 Geo. Us. c. 59. for suspending
the legislation of New-York; and by several subsequent
statutes (17).
These arc the several parts of the dominions of the crown
of Great Britain, in which the municipal laws of England are
not of force or authority, merely as the municipal laws of Eng
land. Most; of them have probably copied the spirit of their own
law from this original ; but then it receives it's obligation,
and authoritative force, from being the law of the country.
As to any foreign dominions which may belong to the per
son of the king by hereditary descent, by purchase, or other
acquisition, as the territory of Hanover, and his majesty's
other property in Germany ; as these do not in any wise ap
pertain to the crown os these kingdoms, they are entirely un
connected with the laws of England, and do not communi
cate with this nation in any respect whatsoever. The Eng
lish legislature had wisely remarked the inconveniences that
had formerly resulted from dominions on the continent of
Europe ; from the Norman territory which "William the con[ MO ] queror brought with him, and held in conjunction with the
English throne; and from Anjou, and it's appendages, which
fell to Henry the second by hereditary descent. They had
(17) By 22 Geo. III. c. 46. his majesty was empowered to con
clude a truce or peace with the colonies or plantations in America,
and by his letters patent to suspend or repeal any acts of parliament
which related to those colonies. And by the first article of the de
finitive treaty of peace and friendship between his Britannic ma
jesty and the United States of America, signed at Paris the 3d day
of September 1783, his Britannic majesty acknowleges the United
States of America to be free, sovereign and independent states.
(Ann.Regist. 1783, State Papers.)— And 23 Geo. Ill, c. 39. gives
his majesty certain powers for the better carrying on trade and
commerce between England and the United States.
seen
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seen the. nation engaged for near four hundred years together
in ruinous wars for defence of these foreign dominions; till,
happily for this country, they were lost under the reign of
Henry the sixth. They observed that, from that time, the
maritime interests of England were better understood and
more closely pursued : that, in consequence of this attention,
the nation, as soon as she had rested from her civil wars,
begin at this period to flourish all at once ; and became
much more considerable in Europe, than when her princes
were possessed of a larger territory, and her councils dis
tracted by foreign interests. This experience and these
considerations gave birth to a conditional clause in the act »
of settlement, which vested the crown in his present ma
jesty's illustrious house, " that in case the crown and impe" rial dignity of this realm shall hereafter come to any per" son not being a native of this kingdom of England, this
" nation shall not be obliged to engage in any war for the
" defence of any dominions or territories which do not belong
u to the crown of England, without consent of parliament."
"We come now to consider the kingdom of England in par
ticular, the direct and immediate subject of those laws, con
cerning which we are to treat in the ensuing commentaries.
And this comprehends not only "Wales and Berwick, of
which enough has been already said, but also part of the sea.
The main or high seas are part of the realm of England, for
thereon our courts of admiralty have jurisdiction, as will be
(hewn hereafter ; but they are not subject to the common
law'. This main sea begins at the low-water-mark. But
between the high-water-mark, and the low-water-mark,
where the sea ebbs and flows, the common law and the ad
miralty have divisum imperitim, an alternate jurisdiction ; one
upon the water, when it is full sea ; the other upon the hind
when it is an ebb
The territory of England is liable to fwo divisions ; the
one ecclesiastical, the other civil.
• Sut i* & 1 3 Will. III. c. J.
» Co. Liu. x6o.
K 4
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1. The ecclesiastical division is, primarily, into two pro
vinces, thole of Canterbury and York. A province is the
circuit of an archbishop's jurisdiction. Each province con
tains divers dioceses, or fees of suffragan bishops; whereof
Canterbury includes twenty-one, and York three: besides
the bishppriek of the ifle of Man, which was annexed to the
province of York by king Henry VIII. Every diocese is
divided into archdeaconries, whereof there are sixty in all ;
each archdeaconry into rural deaneries, which are the circuit
of the archdeacon's and rural dean's jurisdiction, of whom
hereafter •, and every deanery is divided into parishes'.
A parish is that circuit of ground which is committed
to the charge of one parson, or vicar, or other minister
having cure of fouls therein. These districts are com
puted to be near ten thousand in number '. How ancient
the division of parishes is, may at present be difficult to ascer
tain i for it seems to be agreed qn all hands, that in the early
ages pf.Christianity in .this. Mlijn.d; parishes were unknown, or
at least signified the same that a diocese does now (i 8). There
Was then no apptopriation of ecclesiastical dues to any parti
cular chyrch ; but, every man was at liberty to contribute his
tithes to whatever prkst or church he pleased, provided only
that he ^icl it to some; or, if he made no special appoint
ment or appropriation thereof, they were paid into the hands'
of the bishop, w;hose duty it was to distribute them among
thq.c.letgy, and for other pious purposes, according to his
pwn. discretion'.
_
M^, C.amden u says, England was divided into parishes by
jir.cnbjishop Honorius about the year 630. Sir Henry Hobart*
r Co. Lrtt. g4' '". '
#G:btjn"-3 Britain,
.
.\
« Scld. of tilh. 9. 4. 2 Inst. 646.
.

Hob 196.
» in, bis Britannia.
w Hob. 296.

(1$) W^ea tXic^/ciclui, or the district over which the biihop ex
ercised his spiritual functions, was divided into, Iesicr portions for the
superintendanceos hisclergy, aword of similar import was adopted,
farciebia. And;, in anctett; times, Mr. Selrfen thiflks, the. words
weie used indiscriminately. Burn. Ec. L. 59.
■ •>;....
1
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lavs it down, that parishes were first erected by the council of
Lateran, which was held^. D. 11 79. Each widely differing
from the other, and both of them perhaps from the truth ;
which will probably be found in the medium between the two
extremes. For Mr. Selden has clearly shewn x, that the
clergy lived in common without any division of parishes,
long after the time mentioned by Camden. And it appears
from the Saxon laws, that parishes were in being long be
fore the date of that council of Latcran, to which they arc
ascribed by Hobart.
V»te find the distinction of parishes, nay even of motherchurches, so early^as in the laws of king Edgar, about the
year 970. Before that time the consecration of tithes was in
general arbitrary; that is, every man paid his own (as was
before observed) to what church or parish he pleased. But
this being liable to be attended with either fraud, or at least
caprice, in the persons paying ; and with either jealousies or
mean compliances in such as were competitors for receiving
them ; it was now ordered by the law of King Edgar r, that
" dentur omnes decimae primariae ecelefiae ad nuam parochia per" tintt." However, if any thane, or great lord, had a church,
within his own demesnes, distinct from the mother church,
in the nature of a private chapel ; then, provided such church
had a coemetcry or consecrated place of burial belonging to
it, he might allot one third of his tithes for the maintenance
ot the officiating minister : but, if it had no coemetery, the
thane must himself have maintained his chaplain by some
other means ; for in such cafe all his tithes were ordained to
be paid to the primariae eccleftae or mother-church2.
This proves that the kingdom was then generally di
vided into parishes ; which division happened probably not
all at once, but by degrees. For it seems pretty clear and
certain, that the boundaries of parishes were originally ascer
tained by those of a manor or manors : since it very seldom
* as tithe*, c. 9.
7 (. 1.

« IilJ. e. 2. See alsot' e 'iws cf kinj
Canute, c. 11. about Cxj car 103s.
happen*.
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happens that a manor extends itself over more parishes than
one, though there arc often many manors in one parifli (io}»
The lords, is Christianity spread itself, began to build
churches upon their own demesnes or wastes, to accommo
date their tenants in one or two adjoining lordships ; and, in
order to have divine service regularly performed therein,
obliged all their tenants to appropriate their tithes to the
maintenance of the one officiating minister, instead of leaving
them at liberty to distribute them among the clergy of the
diocese in general ; and this tract of land, the tithes whereof
were so appropriated, formed a distinct parish. Which will
well enough account for the frequent intermixture of parishes
one with another. For, jf a lord had a parcel of land de
tached from the main of his estate, but not sufficient to form
a parish of itself, it was natural for him to endow his newly
erected church with the tithes of those disjointed lands; espe
cially if no church was then built in any lordship adjoining
to those outlying parcels.
Thus parishes were gradually formed, and parish churches
endowed with the tithes that arose within the circuit assign
ed. But some lands, either because they were in the hands
ofirreligious and careless owners, or were situate in forc'sts and
desart places, or for other now unsearchablercasons, were never
united to any parish, and therefore continue to this day extraparochial ; and their tithes ar* now by immemorial custom
payable to the king instead of the bishop, in trust and confi
dence that he will distribute them for the general good of the
cliurch 1 : yet extraparochial wastes and marsh-lands, when
improved and drained, are by the statute 17 Geo, II. c. 37.
to be assessed to all parochial rates in the parish next adjoining.
And thus much for the ecclesiastical division of this king
dom.
* 1 Inst. 647. z Rep. 44. Cro. Eliz. 51s.
(19) But at present the boundaries of the one afford no evidence
01 inference whatever of the boundaries of the other.
2. The
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2. The civil divifion of the territory of England is into
counties, of those counties into hundreds, of those hundreds
into tithings or towns. Which division, as it now stands,
seems to owe it's original to king Alfred : who, to prevent the
rapines and disorders which formerly prevailed in the realm,
instituted tithings ; so called, from the Saxon, because ten
freeholders with their families composed one. These all dwelt
together, and were sureties or free pledges to the king for the
good behaviour of each other ; and if any offence was com
mitted in their district, they were bound to have the offender
forthcoming b. And therefore antiently no man was suffered
to abide in England abpve forty days, unless he were enrolled
in some tithing or decennary'. One of the principal inha
bitants of the tithing is annually appointed to preside over the
rest, being called the tithing-man, theTieadborough, (words
which speak their own etymology,) and in some countries the
borfliolder, or borough's-ealder, being supposed the difcreetest
man in the borough, town, or tithing d,
Tithings, towns, or vills (20), are of the fame signification
in law ; and are said to have had, each of them, originally a
church and celebration of divine service, sacraments, and
burials e : though that seems to be rather an ecclesiastical,
•> F/tf. 1. 47. This the lawt of king
Uwui the confessor, e. »o. very justly
'rttitW "surnma et maxima ftcuritat,
" ft' quarn mumftatu ftrm'issmo sufti" nMur ; —quat hoc modi Jiibat, quod

•* sub dtctnnah fidejujjiote iebtbant tjse
« univirfi, &c."
c Mirr. 01.^3.
i Finch. L. 8.
« I Inst. 115.

(20) In the 13 and 14 Car. 2. c. iz. which provides that when
a parish is so large that it cannot have the benefit of the overseers
ar.d provision for the poor appointed by the 43 Eliz. c. 2. two
overseers may be appointed for every township or village in such
parish. In this statute the words township and •village have always
been thought fynonimons. But it has been held that wherever
there is a constable, there is a township. (1 T. R. 376.) Parishes
in some counties, as in part of Bedfordshire, are divided into
tithings. (2 Ludtri, jll.)
than
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than a civil, distinction. The word to-wit or vill is indeed,
by the alteration of times and language, now become a generical term, comprehending under it the several species of
cities, boroughs, and common towns. A city is a town in
corporated, which is or hath been the fee of a bishop : and
though the bishoprick be dissolved, as at Westminster (21), yet

(21) Westminster was one of the new bilhopricks created by
Henry VIil. out of the revenues of the dissolved monasteries.
{iBurn.E L 78.)ThomasThirlby wastheonlybishopthatever silled
that sec: [Godw.Comm.de Pr/es. 5-0.) lie surrendered the bishoprick
to Ed. VI. 30 March 1550, and on the same day it was dissolved
and added again to the bishoprick of London. (Rym. Feed. 1 5 torn,
p. 22*. ) Queen Mary afterward* filled the church with Benedictine
monks, and Eijz. by auth rity of parliament, turned it into a col
legiate church subject to a dean ; but it retained the name of city,
not perhaps because it had been a biibop's fee, but because, in the
letters patent erecting it into a bishoprick, king Henry declared,
valumut itanut et per presentes ordinamus quod eedesta catbedralii etfedes
tpisccpalis, ac quad tola >villa nojlra Wejlmonaflcrii fit civitas, ipfamque cimitalem Westmonaflerii wearies nominari volumui et decernimus.
There was a similar clause in savour of the other five new-created
cities, viz. Chester, Peterborough, Oxford, Gloucester, and Britloi.
The charter for Chester is in Gibs. Cod. 1449 ; and that for Oxford
in Rym. Foed. 14 torn. 75.1. Lord Coke seems anxious to rank
Cambridge among the cities, because he finds it called civitai in
an ancient record, which he
thought it good to mention in re" membrance of his love and duty, alma? mairi academiee Caitta" brigiar." (Co. Lift. 109 ) The present learned Vinerian profes
sor of Oxford has produced a decisive authority that cities and
bishops' fees had not originally any necessary connection with each
ether.—It is that of Ingulphus, who relates that aithe great council
assembled in 1072, to settle the claim of precedence between the
two archbistiops, it was decreed that bishops' fees should be trans
ferred from towns to cities. (1 Woodd. 302.) In Will. Nairn. Scrip.
Ang. p. 214. it is concesfum est episcopis de <villi: tratsire in civitates.
The accidental coincidence of the fame number of bishops and
cities would naturally produce the supposition that they were con
nected together as a necessity cause and effect. It is certainly (as
Mr.Wooddesonobserves)a strong confirmation of this authority, that
the, fame distinction is not paid to biss.ops' ices in Irekr.d.— Mr.
H-rgrave
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ftill it remaineth a city s. A borough is how understood to be
a town, either corporate or not, that sendeth burgesses to
parliament ?. Other towns there are, to the number sir Ed
ward Coke fays'1 of 8803, which are neither cities nor bo
roughs ; some of which have the privileges of markets, and
others not ; but both are equally towns in law. To several
of these towns there are small appendages belonging, called
hamlets ; which are taken notice of in the statute of Exeter [ 1 1 5 2
which makes frequent mention of entire vills, demi-vills,
and hamlets. Entire vills fir Henry Spelman* conjectures
to have consisted of ten freemen, or frank-pledges, demi-vills
of five, and hamlets of less than five. -These little collec*
tions of houses are sometimes under the fame administration
as the town Itself, sometimes governed by separate officers ;
m which last cafe they are, to some purposes irt law, looked
upon as distinct townships. These towns, as was before
hinted, contained each originally but one parish, and one
tithing; though many of them now, by the encrease of in
habitants, are divided inso several parishes and tithings ; and,
sometimes, where there is but one parish theTd are two or
taore vills or tithings.
'/
As ten families of freeholders made up a towtfor tithing,
so ten tithings composed a superior division, called a hun
dred, as consisting of ten times ten families. The hundred,
is governed by an high constable or bailiff, and formerly there
Was regularly held in it the hundred court for the trial of
causes, though now fallen into disuse. In some , of the
' Co. l.itt. 109.
I Lilt. \ 164.
»■ 1 Inft. 116.

' »4 Edw. I.
k Glass. 274.

J
1

'

Hargrave in his notes to Co. Litt. no. proves, that, although
Westminster is a city, and has sent citizens to parliament since the
time of Ed. VI. it never was incorporated ; and this is a striking
mlbncein contradiction ofthelearned opinions there referred to,viz.
that the king could not grant within time of memory to any place
ths right of sending members to parliament without first creating
thit place a corporation.
more
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more northern counties these hundreds are called wapentakes1 (22).
The subdivision of hundreds into tithings seems to be most
peculiarly the invention of Alfred : the institution of hun
dreds themselves he rather introduced than invented. For
they seem to have obtained in Denmark": and we find that
in France a regulation of this fort was made above two hun
dred years before ; set on foot by Clotharius and Childebert,
with a view of obliging each district to answer for the robbe
ries committed in it's own division. These divisions were,
in that country, as well military as civil : and each contained
a hundred freemen, who were subject to an officer called the
centenarius ; a number of which centtnarii were themselves
£ 116 3 subject to a superior officer called the count or comet". And
indeed something like this institution of hundreds may be
traced back as far as the antient Germans, from whom were
derived both the Franks who became masters of Gaul, and
the Saxons who settled in England : for both the thing and
the name, as a territorial assemblage of persons, from which
, afterwards the territory itself might probably receive it's deno
mination, were well known to that warlike people. ** Centeu tti ex Jingulis pagis stint, idqite ipsum intersuis vocantur ; et
" quod primo numcrussuit, jam nemen et honor eji °."
An indefinite number of these hundreds make up a county
Or shire. Shire is a Saxon word signifying a division ; but a
county, comitatus, is plainly derived from comes, the count
of the Franks *, that is, the earl, or alderman (as the Saxons
called him) of the shire, to whom the government of it was
1 Seld. in Ferttsc. c. 14.
■ Sell. tic. of honour. 1. 5. 3.

n Montesq. Sp. L. 3<3i 17.
o Tacit, denar'ib. German. 6.

(22) Et quod Angli •vacant bundredum, comitatus Yorkjbire, Linftlnfiire, Nottingbamfiirc, Leicester/hire, et Northampton/hire, •vacant
tvapentachium {LI. Edw. c. 33.) And it proceeds to explain why
they are called so, ■viz. because the people at a public meeting
confirmed their union with the governor by touching his weapon
or lance.
,
intrusted
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intrusted. This he usually exercised by his deputy, still
called in Latin vice-comes, and in English, the stieriff, fhrieve,
or stiire-reeve, signifying the officer of the shire; upon whora
by process of time the civil administration of it is now totally
devolved. In some counties there is au intermediate divi
sion, between the shire and the hundreds, as lathes in Kent,
and rapes in Sussex, each of them containing about three or
four hundreds apiece. These had formerly their lathe-reeves
and rape-reeves, acting in subordination to the shire-reeve.
Where a county is divided into three of these intermediate
jurisdictions, they are called trithings p, which were anriently governed by a trithing-reeve. These trithings still
subsist in the large county of York, where by an easy cor
ruption they are denominated ridings; the north, the east,
and the west-riding. The number of counties in England
and Wales have been different at different times : at present
they are forty in England, and twelve in Wales.
Three of these counties, Chester, Durham, and Lancas
ter, are called counties palatine. The two former are such
by prescription, or immemorial custom ; or, at least as old
as the Norman conquest i: the latter was created by king r tIj J,
Edward III, in favour of Henry Flantagenet, first earl and
then duke of Lancaster1; whose heiress being married to
John of Gant the king's son, the franchise was greatly en
larged and confirmed in parliament', to honour John of
Gant himself, whom, on the death of his father-in-law, the
king had also created duke of Lancaster '. Counties palatine
are so called a palatio ; because the owners thereof, the earl
of Chester, the bishop of Durham, and the duke os Lancas
ter, had in those counties jnra regalia, as fully as the kjng
hath in his palace ; regalem potejiatem in otnnibut, a£ Bracton expresses it". They might pardon treasons, murders^aijui
P IX. Ed-.v. e. 34.
< Scld. tit hjn ». 5. 8.
'Pat. 25 Edto. 117. f 1. m. 18.
Sfld HiJ. Sandford's gen. hist. 119.
4 list. 204..
>

' Cart. 36 EJ-w. 711. n. 9.
« Pit. 51 E.ixu. 111. m. 33. Plow*.
215. 7 Rym. 138.
" /. 3. c. S. ^ 4.
felonies j
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felonies; they appointed all judges and justices of the peace;
all writs and indictments ran in their names, as in other
counties in the king's ; and all offences were said to be done
against: their peace, and not, as in other places, contra pacem
domini regisw. And indeed by the antient law, in all peculiar
jurisdictions, offences were said to be done ags-.inst his peace
in whese court they were tried : in a court-leet, contra pacem domini ; in the court of a corporation, contra pacem ballivorum ;
in the sheriff's court or tourn, contra pacem vic:-comitisx.
These paiatine privileges (so similar to the regal independent
jurisdictions usurped by the great barons on the continent,
during the weak and infant state of the first feodal kingdoms
in Europe') were in all probability originally granted to the
counties of Chester and Durham, because they bordered upon
inimical countries, Wales and Scotland : in order that the
inhabitants, having justice administered at home, might not
be obliged to go out of the county, and leave it open to the
enemy's incursions j and that the owners, being encouraged
by so large an authority, might be the more watchful in it's
defence. And upon this account also there were formerly two
f ug J other Counties palatine, Pembrokeshire and Hexhamshire; the
latter now united with Northumberland: but these were abo
lished by parliament, the former in 27 Hen. VIII, the latter
in 14 Eliz. And in 27 Hen. VIII, likewise, the powers be
fore mentioned of owners of counties palatine were abridged ;
the reason for their continuance in a manner ceasing : though
still all writs are witnessed in their names, and all forfeitures
for treason by the common law accrue to them z.
Of these three, the county of Durham is now the only
one remaining in the hands of a subject. For the earldom
of Chester, as Camden testifies, was united to the crown by
Henry III, and has ever since given title to the king's eldest
son. And the county palatine, or duchy, of Lancaster, was
the property of Henry Bolingbroke, the son of John of
* 4 Imt. 104. ,
* Scld. in Ht*g. mept. e, 1.

y Robertson. Cba. V. i. 60.
* 4 Inst. 205.
Gant,
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Gant, at the time when he wrested the crown from king
Richard II, and assumed the title of king Henry IV. But he
was too prudent to suffer this to be united to the crown ; lest
if he lost one, he should lose the other also. For, as Plowden *
and Gr Edward Coke b observe, "he knew he had the duchy
" of Lancaster by sure and indefeasible title, but that his
" title to the crown was not so assured : for that after the
" decease of Richard II the right of the crown was in the
8 heir of Lionel duke of Clarence, second son of Edward III >
*' John of Gant, father to this Henry IV, being but the
"fourth son." And therefore he procured an act of parlia
ment, in the first year of his reign, ordaining that the duchy
of Lancaster, and all other his hereditary estates, with all their
royalties and franchises, should remain to him and his heirs for
ever; and should remain, descend, beadministercd,andgoverned, in like manner as if he never had attained the regal dignity:
and thus they descended to his son and grandson, Henry V
and Henry VI ; many new territories and privileges being
annexed to the duchy by the former c. Henry VI being at
tainted iri i Edw. IV, this duchy was declared in parliament
to have become forfeited to the crown '', and at the fame time
m act was made to incorporate the duchy of Lancaster, to [ 119 J
continue the county palatine (which might otherwise have
determined by the attainder c) and to make the same parcel
of the duchy : arid, farther, to vest the whole in king Ed
ward IV arid his heirs, kings of England, for ever ; but under
■ separate guiding and governance from the other inheritances
of the cro#ri. -And iri r Hen. VII another act was made, to
resume such part of the duchy lands as had been dismembered
from it in the reign of Edward IV, and to vest the inheritance
of the whole in the king and his heirs for ever, as amply and
largely, and in likemanner, form, and condition, separate from
the crown of England and possession of the same, as the three
Henries andEdward IV, orany of them, had and held the fame f.
•115;
' 1 Ventr. 1^7.
* 4 Inst. 105.
f Some hive entertained an op!nip»
*'F*rL t Hen. V. IS. 30. 3 Htit. V. (Plowd. no, 1, x. Lamb. Arricwn.
»• «5» ,
»3 3. 4 Inst. 206.) that by this act tie
* 1 Ventr. 155.
right of the ducliy vested only in the rraVol. L
L
/»,«/,
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The isle of Ely is not a county palatine, though some
times erroneously called so, but only a royal franchise : the
bishop having, by grant of king Henry the first, jura regalia
within the isle of Ely ; whereby he exercises a jurisdiction
over all causes, as well criminal as civil g.
C

]

There are also counties corporate : which are certain citie*
and towns, some witli more, some with less territory annexed
to them ; to which out of special grace and favour the kings
of England have granted the privilege to be counties of them
selves, and not to be comprized in any other county ; but to
be governed by their own sheriffs and other magistrates, so
that no officers of the county at large have any power to in
termeddle therein. Such are London, York, Bristol, Nor
wich, Coventry, and many others (23). And thus much of
the countries subject to the laws of England.

tural, and not in the felincal person of
king Henry VII, as formerly in that of
Henry I V j and was descendible to his
natural heirs, independent ofthe succession to the crown. And, if this notion
were well founded, it might have become a very curious question at the time
of the revolution in 1688, in whom the
right of the duchy remained after Icing
James's abdication, and previous to the
attainder of the pretended prince of
Walcs. But it is observable, that in the
fame act the duchy of Cornwall is also
vested in king Henry VII and his heirs ;
which could never be intended in any
event to be separated from the inheritance of the crown. And indeed it
seems to have been understood very early
after the statute of Henry VII, that the

duchy of Lancaster was by no mearrs
theieby made a separate inheritance from
the rest of the royal patrimony ; since it
descended with the crown, to the halfblood in the instances of queen Mary and
queen Elizabeth : which it could not
have done, as the estate of a mere duke
of Lancaster, in the common courfc of
legal descent. The better opinion thereforeseeing tobethat ofthosejudges, who
held (PKiwd. 221.) that notwithstanding the statute of Hen. VII. (which was
only an act of resumption) the duchy
still remained as established by the act of
Edward IV ; separate from the other
posieflions of the crown in order and
government, but united in point of inheritance.
' S 4 Inst. 120.

(23) 3 Geo. I. c. 5. for the regulation of the office of sheriffs,
enumerates twelve cities, and live towns, which are counties 0/
themselves, and which have consequently their own sheriffs. The
cities are, London, Chester, Bristol, Coventry, Canterbury,
Exeter, Gloucester, Litchfield, Lincoln, Norwich, Worcester,
York. The towns are, Kingston-upon-Hull, Nottingham, Newcastle-upon-Tyne, Pool, Southampton*
2
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THE objects of the laws of England are so very
numerous and extensive, that, in order to consi
der them with any tolerable ease and perspicuity,
it will be necessary to distribute them methodically,
under proper and distinct heads ; avoiding as much as possibledivisions too large and comprehensive on the one hand, and
too trifling and minute on the other ; both of which are
equally productive of confusion.
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Now, as municipal law is a rule of civil conduct, com
manding what i6 right, and prohibiting what is wrong ; or
as Cicero *, and after him our Bracton b, have expressed it,
fantlio jufla, jubens honesta et prohibens coniraria „• it follows,
that the primary and principal objects of the law are rights
and wrongs. In the prosecution therefore of these commen
taries, I (hall follow this very simple and obvious division ;
and shall in the first place consider the rights that are com
manded, and secondly the wrongs that are forbidden, by the
laws of England.
Rights are however liable to another subdivision : being
either, first, those which concern and are annexed to the per
sons of men, and are then calledjura personarum or the rights
ofpersons ; or they are, secondly, such as a man may acquire
over external objects, or things unconnected with his person,
which are stiled jura rcrum or the rights of things. Wrongs
also are divisible into, first, private wrongs, which, being an
infringement merely of particular rights, concern indivi
duals only, and are called civil injuries; and secondly, public
•wrongs, which, being a breach of general and public rights,
affect the whole community, and are called crimes and misdemesnors.
The objects of the laws of England falling into this four
fold division, the present commentaries will therefore consist
of the four following parts; i. The rights of persons ,- with
the means whereby such rights may be either acquired or
lost. 2. The rights ofthings ; with the means also of acquiring
and losing them. 3. Private wrongs, or civil injuries; with
the means of redressing them by law. 4. Public wrongs, or
crimes, and misdemesnors ; with the means of prevention and
punishment ( 1 ).
a II Pbilifp. 12.
k /. I. t. J.
jr
•
i ( I ) The distinction between private lurongs and public 'wrongs it
more intelligible, and more accurately limited by the nature of the
subjects, than the distinction between the rights of things, and the
rights of persons : for all rights" whatever must be the rights of
1
certaia

Ch. r.

e/PnsoNs.
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We are now, first, to consider the rights ofpersons ; with,
the means of acquiring and losing them.
Now the rights of persons that are commanded to be ob- [ 123 ]
served by the municipal law are of two sorts : first, such as
>re due from every citizen, which are usually called civil'
duties,- and, secondly, such as belong to him, which is the
more popular acceptation of rights or jura. Both may indeed
be comprized in this latter division ; for, as all social duties
»re of a relative nature, at the fame time that they are due
/"m one man, or set of men, they mujt also be due to ano
ther. But I apprehend it will be more clear and easy, to'
consider many of them as duties required from, rather than
*> rights belonging to, particular persons. Thus, for in
stance, allegiance is usually, and therefore most easily, con
sidered as the duty of the people, and protection as the duty of
the magistrate ; and yet they are reciprocally, 'the rights as
certain persons to certain things. Every right is annexed to a cer-.
tain character or relation, which each individual bears in society.
The rights of kings, lords, judges, husbands, fathers, heirs,
purchasers, and occupants are all dependent upon the respective
characters of the claimants. These rights might again be di
vided into rights to possess certain things, and the rights to do
certain actions. This latter class of rights constitute powers and
authority. But the distinction of rights of persons and rights of
things in the first two volumes of the Commentaries, seems to have
no other difference than the antithesis of the expression, and that
too resting upon a solecism ; for the expression, rights of things,
or a right of a horse, is contrary to the idiom of the English lan
guage : we fay, invariably, a right to a thing. The distinction in
tended by the learned Judge, in the first two volumes, appears,
in a great degree, to be that of the rights of p»rsons in public
stations, and the rights of persons in private relations. But as the
order of legal subjects is, in a great measure, arbitrary, and does
not admit of that mathematical arrangement, where one proposi
tion generates another, it perhaps woulJ be difficult to discover
any method more satisfactory, than that which the learned Judge
has pursued, and which was first suggested by lord C. J. Haie.
See Halt's Analysts of tht Law.
L 3
well

123

We Rights

Book I.

well as duties of each other. Allegiance is the right of the
magistrate, and protection the right of the people.
Persons also are divided by the law into either natural
persons, or artificial. Natural persons are such as the God of
nature formed us; artificial are such as are created and de
vised by human laws for the purposes of society and govern
ment, which are called corporations or bodies politic.
The rights of persons considered in their natural capacities
are also of two sorts, absolute, and relative. Absolute, which
are such as appertain and belong to particular men, merely as
individuals or single persons: relative, which are incident to
them as members of society, and standing in various relations
to each other. The first, that is, absolute rights, will be the
subject of the present chapter.
By the absolute rights os individuals we mean those which
are so in their primary and strictest sense ; such as would be
long to their persons merely in a state of nature, and which
every man is entitled to enjoy, whether out of society or in it.
But with regard to the absolute duties, which man is bound
to perform considered as a mere individual, it is not to be ex
pected that any human municipal law should at all explain
or enforce them. For the end and intent of such laws being
only to regulate the behaviour of mankind, as they are mem
bers of society, and stand in various relations to each other,
they have consequently no concern with any other but
social or relative duties. Let a man therefore be ever so
abandoned in his principles, or vitious in his practice, pro
vided he keeps his wickedness to himself, and does not offend
against the rules of public decency, he is out of the reach of
human laws. But if he makes his vices public, though they
be such as seem principally to affect himself, (as drunkenness,
or the like,) they then become, by the bad example they set,
of pernicious effects to society ; and therefore it is then the
business of human laws to correct them. Here the circum
stance of publication is what alters the nature of the case.
Public
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Puilk sobriety is a relative duty, and therefore enjoined by
our laws ; private sobriety is an absolute duty, which, whe
ther it be performed or not, human tribunals can never
know ; and therefore they can never enforce it by any civil
sanction (2). But with respect to rights, the case is different.
Human laws define and enforce as well those rights which
belong to a man considered as an individual, as those which
belong to him considered as related to others.
For the principal aim of society is to protect individuals in
the enjoyment of those absolute rights, which were vested in
them by the immutable laws of nature ; but which could not
be preserved in peace without that mutual assistance and inter
course, which is gained by the institution of friendly and so
cial communities. Hence it follows, that the first and pri
mary end of human laws is to maintain and regulate these ab
solute rights of individuals. Such rights as are social and re-f
ktive result from, and are posterior to, the formation of states
and societies: so that to maintain and regulate these, is clearly
a subsequent consideration. And therefore the principal
view of human laws is, or ought always to be, to explain,
protect, and enforce such rights as are absolute, whioh in
themselves are few and simple ; and then such rights as are [1253
relative, which, arising from a variety of connexions, will be
far more numerous and more complicated. These will take
up a greater space in any code of laws, and hence may ap
pear to be more attended to, though in reality they are not,
than the rights of the former kind. Let us therefore proceed
(2) This distinction seems to convey a doctrine that can hardly
bear examination, or be reconciled with found law and morality.
The circumstance of publication as evidence of shameless profli
gacy and hardened depravity, may alter the nature of the punish-?
Bent, but cannot alter the intrinsic criminality of the vicious act.
Whatever is pernicious to society as an example, must necessarily
be vicious aud destructive in itself. What is ruinous and criminal
to repeat and follow, must also be ruinous and criminal to com
mence. Human laws prohibit every where the guilty action, but
punishment can only be the consequence of detection.
L4
t*
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to examine how far all laws ought, and how far the laws
of England actually do, take notice of these absolute rights,
and provide for their lasting security.
The absolute rights of man, considered as a free agent, en
dowed with discernment to know good from evil, and with
power of choosing those measures which appear to him tp be
most desirable, are usually summed up in one general appel
lation, and denominated the natural liberty of mankind.
This natural liberty consists properly in a power of acting as
one thinks fit, without any restraint or control, unless by the
law of nature ; being a right inherent in us by birth, and
one of the gifts of God to man at his creation, when he en
dued him with the faculty of free-will. But every man,
when he enters into society, gives up a part of his natural li
berty, as the price of so valuable a purchase ; and, in. consi
deration of receiving the advantages of mutual commerce,
obliges himself to conform to those laws, which the commu
nity has thought proper to establish. And this species of le
gal obedience and conformity is insinitely more desirable than
that wild and savage liberty which is sacrificed, to obtain it.
For no man, that considers a moment, would wish, to, retain
the absolute and. uncontrolled power of doing whatever he
pleases : the consequence of which is, that every other man
would also have the same power.; and then there would be no
security to.individuals in any of the enjoyments of life. Po
litical ther;fqre, or civil liberty, which is that of a member
of society, is no other than natural liberty so far restrained by
human laws (and no farther ) as is necessary and expedient
for the general advantage of the public c. Hence we may
collect that the law, which restrains a man from doing miff 126 ] chief to his fellow-citizens, though it diminishes the natural,
increases the civil liberty of mankind ; but that every wanton
apd. causeless restraint of the will of the subject, whether
. , practised by a monarch, a nobility, or a popular assembly, is
a degree of tyranny : nay," that even laws themselves, whe« Facullat ejas, and cu'ijuesatire Ubct, v\f. fu;djure frtkibctur. Inst. 1.3. 1.
ther
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ther made -with or without our consent, if they regulate and
constrain our conduct in matters of mere indifference, with
out any good end in view, are regulations destructive of li
berty : whereas, if any public advantage can arise from observ
ing such precepts, the control of our private inclinations, in
Æne or two particular points, will conduce to preserve our ge^.
neral freedom in others of more importance ; by supporting
that state of society, which alone can secure our independ
ence. Thus the statute of king Edward IV1', which forbad
the fine gentlemen of those times (under the degree of a lord)
to wear pikes upon their shoes, or boots of more than two.
inches in length, was a law that savoured os oppression ; be~
cause, however ridiculous the fashion then in use might ap
pear, the restraining it by pecuniary penalties could, serve no
purpose of common utility. But the statute os king Charles
II e, which prescribes a thing seemingly as indifferent,
(a dress for the dead, who are all ordered to be buried in wool
len) is a law consistent with public liberty ; for it encourages
the staple trade, on which in great measure depends the uni
versal good of the nation. So that laws, when prudently
framed, are by no means subversive but rather introductive of
liberty ; for (as Mr. Locke has well observed s) where there is
no law there is no freedom. But then, on the other hand,
that constitution or frame of government, that system of
laws, is alone calculated to maintain civil liberty, which
leaves the subject entire master of his own conduct; except in
those points wherein the public good requires some direction
or restraint (3).
* 3 Fdw. IV. c. 5.
* 30 Car. II. ft. 1. c. ).

'on Cot. p. x. § 57.

(3) This section is one of the very few intelligible descriptions
of liberty, which have hitherto been communicated to the world..
Though declamation and eloquence in all ages have exhausted their
stores upon this favourite theme, yet teason has made so little pro
gress in ascertaining the nature and boundaries of liberty, that
there are very few authors indeed, either of this or of any other
country, which can furnish the studious and serious reader with
a clear
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The idea and practice of this political or civil liberty flou
rish in their highest vigour in these kingdoms, where it falls
[ \VJ 3 little short of perfection, and can only be lost or destroyed by

a clear and consistent account ofthis idol of mankind. Thousands
worship it, and are even ready to offer their blood as a sacrifice to
it, under the form of a tree, a cap, or a cockade. These foolish
symbols, with various watchwords of sedition equally unmeaning,
may enflame the paJlions of the vulgar for a time, when practised
upon by all the artifices of designing and wicked men, and may
drown the voice of reason and sobriety, but the consequences are
too terrible to last long. Anarchy must reform itself, or in a
country where every crime is committed, and where neither life,
person, nor property is secure, in such a war os all against all, each
for his own fake will soon demand a truce, and offer articles of
capitulation.
A more extensive discussion of this subject will.be reserved for a
suture occasion, when I shall endeavour to prove that Englishmen
at present possess every species of liberty in a higher degree than
ever was enjoyed in any other country, and even in a degree un
known to their ancestors. But I (hall here briefly subjoin the dif
ferent notions conveyed by the word liberty, which even by the
most eminent writers and orators are generally confounded toge
ther.
The libertas quUUbtt fadendi, or the liberty of doing every
thing which a man's passions urge him to attempt, or his strength
enables him to effect, is savage ferocity ; it is the liberty of a tyger
and not the liberty of a man.
" Moral or natural liberty (in the words of Burlamaqui, ch. 3.
«* s. 15.) is the right which nature gives to all mankind of dif•« posing of their persons and property after the manner they judge
" most consonant to their happiness, on condition of their acting
" within the limits of the law of nature, and that they do not any
*' way abuse it to the prejudice of any other men."
This is frequently confounded, and even by the learned Judge
in this very section> with savage liberty.
Civil liberty is well defined by our author to be " that of a mem" ber of society, and is no other than natural liberty so far restrained
•* by human laws (and no farther) as is necessary and expedient
'* for the general advantage of the public."
Mr
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the folly or demerits of it's.owner : the legislature, and of
course the laws of England, being peculiarly adapted to the
preservation of this inestimable blefling even in the meanest

Mr. Paley begins his excellent chapter upon civil liberty with the
following definition : " Civil liberty is the not being restrained by
** any law, -but what conduces in a greater degree to the public
" welfare." B. vi. c. 5.
The archbishop of York has defined " civil or legal liberty to be
•« that which consists in a freedom from all restraints except such
" as established law imposes for the good of the community, to
•* which the partial good of each individual is obliged to give
" place."— (A sermon preached Feb. 21, 1777, p. 19.)
All these three definitions of civil liberty are clear, distinct, and
rational, and it is probable they were intended to convey exactly
the fame ideas ; but I am inclined to think that the definition
given by the learned Judge is the most perfect, as there are many
restraints by natural law, which, though the established law does not
enforce, yet it does not vacate and remove.
In the definition of civil liberty it ought to be understood, or ra
ther expressed, that the restraints introduced by the law should be
equal to all, or as much so as the nature of things will admit.
Political liberty may be defined to be the security with which,
from the constitution, form, and nature of the established govern
ment, the subjects enjoy civil liberty. No ideas or definitions are
more distinguishable than those of civil and political liberty ; yet
they are generally confounded ; and the latter cannot yet claim
an appropriate name. —The learned Judge uses political and civil
liberty indiscriminately ; but it would perhaps be convenient uni
formly to use those terms in the respective senses here suggested, or
to have some fixed specific denominations of ideas, which in their
nature are so widely different.—The last species of liberty has pro
bably more than the rest engaged the attention of mankind, and
particularly of the people of England. Civil liberty, which is no
thing more than the impartial administration of equal and expedient
laws, they have long enjoyed nearly to as great an extent, as can be
expected under any human establishment.
But some who are zealous to perpetuate these inestimable blessings
of civil liberty, fancy that our political liberty may be augmented
by reforms, or what they deem improvements in the constitution
of
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subjact,, Yery different from the modern constitutions of other
states, op the continent of Europe, and from the genius of
tkfi imperial law ; which in general are calculated to vest an

of the government. Men of such opinions and dispositions there
will be, and perhaps it is to be. wished that there should be, in all
times. But before any serious experiment is made, we ought to
be convinced by little less than mathematical demonstration, that
we shall not sacrifice substance to form, the end to the means, or
exchange present possession for suture prospects. It is true, that
civil liberty may exist in perfection under an absolute monarch,
Recording to the well-known verse :
Fallitur egregia quisquhsub principe credit
Servitium. Liberlas nunquam gratior extat
S^uam/ub regt pio.
Claud-.
But what security can the subjects have for the virtues of his suc
cessor ? Civil liberty can only be secure where the king has no
power to do wrong, yet all the prerogatives to do good. Under
such a king, with two houses of parliament, the people of England
have a firm reliance that they will retain and transmit the blessings
of civil and political liberty to the latest posterity.
There is another common notion of liberty, which is nothing
more than a freedom from confinement. This is a part of civil
liberty, but it being the most important part, as a man in a gaol
can have the exercise and enjoyment of few rights, it is *aT t&tm
called liberty.
But where imprisonment is necessary for the ends of public
justice, or the safety of the community, it is perfectly consistent
with civil liberty. For Mr. Paley has well observed that, " it i»
" not the rigour, but the inexpediency of laws and acts of autho* rity, which makes them tyrannical." (B. vi. o. 5.)
This is agreeable to that notion of civil liberty entertained by
Tacitus, one who was well acquainted with the principles of hu
man nature and human governments, when he fays, Gcthcntt regnantur paulajam addutTius, quam cae/cra Gcrmanorum gentes, ntmdum
tamtnsupra libirtatcjx. De Mor. Ger. c. 43.
It is very surprising that the learned Commentator should cite
with approbation (p. 6. and 125.) and that Montesquieu should
adopt (b. xi. c. 13. ; that absurd definition of liberty given in Jus
tinian's Institutes : Fccultas ejm, quod cuique faces e libtt, rtifi quid
vi,
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arbitrary and despotic power, os controlling the' actions of the
subject, in the prince, or in a few grandees. And this spirit
of liberty is so deeply implanted in our constitution, and
rooted even in our very soil, that a stave or a negro, the mo
ment he lands in England, falls under the protection of the

vi, outjure prvbiietur. In every country, and under all circum
stances, thefubjects possess the liberty described by this definition.
When an innocent negro is seized and chained, or ij driven to hit
daily toil by a merciless master, he still retains this species of liberty,
or that little power of action, of which fores and barbarous laws
live not bereft him. Eut we must not have recourse to a system
of laws, in which it is a fundamental principle, quod principe
fkcuit, legis habtf uigorem, for correct notions of liberty.
So far the Euitor thought it proper to suggest to the student
the different significations of the word liberty ; a word which it is
•f the utmost importance to mankind that they should clearly
comprehend ; for though a genuine spirit of liberty is the noblest
principle that can animate the heart of man, yet liberty, in all
times, has been the clamour of men of profligate lives and d«fperate fortunes : Falsb libertatis tjocabulutn obtendi ab Us, qui privialim dtgeneres, in publicum exilicji nibilJpei, niji per di/cordias hahunt. (Tac. 11 Ann. c. 17.) And the first sentence of our
Hooker's 'Ecclesiastical Polity contains not less truth and elo
quence : " He (hat goeth abdut to persuade a multitude, that they
" are net so well governed as they ought to be, (hall never want
" attentive and favourable hearer's1. "
Tnis subject will be resumed upon a future occasion, and will ba
elucidated by various instances, particularly from the laws and
constitution of this country ; and the Editor cannot bat cherish
tven 2 confident hope, that they who acquire the most intimate
acquaintance with those laws and that constitution, will always be
the most convinced, that to be free, is to live in a country where
the laws are just, expedient, and impartially administered, and
where the subjects have perfect security that they will ever con
tinue so ; and, allowing for fume flight and perhaps inevitable im
perfections, that to be free, is to be born and to live under the?
English constitution. Hanc retinete, qurtfo, £>xiritet, qua** vobis
i4*jMMm hmnJitatm, majorts njtflri rtlinutrunt. Cic. 4 Phil.
lairs.
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laws, and so far becomes a freeman e ; though the master's
right to his service may pojsibly still continue (4).
The absolute rights of every Englishman, (which, taken
In a political and extensive sense, are usually called their liber
ties) as they are sounded on nature and reason, so they are
coeval with our form os government ; though subject at times
to fluctuate and change : their establishment (excellent as it
is) being still human. At some times we have seen them de
pressed by overbearing and tyrannical princes ; at others so
luxuriant as even to tend to anarchy, a worse state than ty
ranny itself, as any government is better than none at all (5).
But the vigour of our free constitution has always delivered
the nation from these embarrassments : and, as soon as the
convulsions consequent on the struggle have been over, the
balance of our rights and liberties has settled to it's proper
level ; and their fundamental articles have been from time to
time asserted in parliament, as often as they were thought to
be in danger.
t Salk. 666. Seech. 14.

(4) It is not to the soil or to the air of England that negroes are
indebted for their liberty, but to the efficacy of the writ of ha
beas corpus, which can only be executed by the sheriff in an English
county.—I do not see how the master's right to the service can
pojjibly continue ; it can only arise from a contract, which the negro
in a state of flavery is incapable of entering into with his master.
See page 425.
(5) Lord Camden concluded his judgment in the cafe of general
warrants in the fame words : " One word more for ourselves ; we
«« are no advocates for libels ; all governments must set their faces
•* against them, and whenever they come before us and a jury, we
" shall set our faces against them ; and ifjuries do not prevent them,
" they may prove fatal to liberty, destroy government, and intro" duce anarchy ; but tyranny is better than anarchy, and the worst
*f government better than none at all." 2 JVils, 392.
First,
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First, by the great charter of liberties, which was obtain
ed, sword in hand, from king John, and afterwards, with
some alterations, confirmed in parliament by king Henry the
third, his son. Which charter contained very few new
grants ; but, as fir Edward Coke h observes, was for the most
part declaratory of the principal grounds of the fundamental £ 128 J
laws of England (6). Afterwards by the statute called confinnatio cartarutfi whereby the great -charter is directed to be al
lowed as the common law ; all judgments contrary to it are
declared void ; copies of it are ordered to be sent to all cathe
dral churches, and read twice a year to the people ; and sen
tence of excommunication is directed to be as constantly de
nounced against all those that by word, deed, or counsel, act
contrary thereto, or in any degree infringe it. Next, by a
multitude of subsequent corroborating statutes (sir Edward
Coke, I think, reckons thirty-two
from the first Edward
to Henry the fourth. Then, after a long interval, by the petitsen osright 5 which was a parliamentary declaration of the
liberties of the people, assented to by king Charles the first in
the beginning of his reign. Which was closely followed by
the still more ample concessions made by that unhappy prince
to his parliament, before the fatal rupture between them; and
by the many salutary laws, particularly the habeas corpus act,
passed under Charles the second. To these succeeded the hill
es rights, or declaration delivered by the lords and common*
to the prince and princess of Orange 1 3 February 1 688 ; and
afterwards enacted in parliament, when they became king
and queen : which declaration concludes in these remarkable
words ; " and they do claim, demand, and insist upon, all
" and singular the premises, as their undoubted rights and
"liberties." And the act of parliament itself1 recognizes
"all and singular the rights and liberties asserted and claimk * Inst, proem.
: 15 Ea». I»

k 1 Inst, -proem.
1 1 W. & M. It. 2. c. 1.

(6) See a fuller account of Magna Charta, 4 vol. p. 424.
" ed
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« ed in she said deelarafiori to be the true, antient, and in*' dubitable rights of the people of this kingdom." Lastly,
the fe liberties we're again asserted at the commencement of
the present century, in the all ofsettlement™, whereby the
crown was limited to his present majesty's illustrious house :
and some new provisions were 'added ( at the fame fortunate
aera, for better securing out religion, laws, and liberties;
which the statute declares to be •* the birthright of the peo^n pie of England," according to the antient doctrine of the
tommon law
£ 129 ]

Thus much for the declaration of our rights and liber
ties. The rights themselves, thus defined by these several
statutes, consist in a number of private immunities ; which
will appear, from what has bee.n premised, to be indeed no
other, than either that residuum, of natural liberty, which is
not required by the laws of society to be sacrificed to public
convenience ; or else those civil privileges, which society hath
engaged to provide, in lieu of the natural liberties so given
up by individuals. These therefore were formerly, either by
inheritance or purchase, the rights of all mankind ; but, in
mijst other countries of the world being now more or less de
based and destroyed, they at present may be said to remain,
in a peculiar and emphatical manner, the rights of the people
of England*. Aud these may be reduced to three principal
or primary nrtioks } the right of personal security, the right
of personal liberty, and the right of private property: because,
as there is no other known method of compulsion, or of
abridging man's natural free will, but by an infringement
or diminution of one or other of these important rights, the
preservation of these*, inviolate, may justly be said to in
clude the preservation of our civil immunities in their largest
and most extensive sense.
I. The right of personal security consists in a person's
legal and uninterruped enjoyment of his life, his limbs, his
body, his health, and his reputation.
ro,u & 1 j W. III. c. 1.

» PlowJ. 55.
I. LlFg
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1. Life is the immediate gift of God, a right inherent by
nature in every individual ; and it begins in contemplation of
law as soon as an infant is able to stir in the mother's womb.
For if a woman is quick with child, and by a potion or other
wise, killeth it in her womb ; or if any one beat her, where
by the child dieth in her body, and she is delivered of a dead
child ; this, though not murders), was by the ancient law ho
micide or manslaughter °. But the modern law doth not look
upon this offence in quite so atrocious a light (8), but merely as [ 130 J
a heinous mifdemefnor T.
^
An infant in ventresa mere, or in the mother's womb, is
supposed in law to be born for many purposes. It is capable
of having a legacy, ora surrender of a copyhold estate made
to it. It may have a guardian assigned to it * ; and it is ena
bled to have an estate limited to it's use, and to take after
wards by such limitation, as if it were then actually born '(9).
And in. this point the civil law agrees with ours'.
0 Si aliyuis Musierrm pregriantem perP 3 Inst. 50.
"jF':t, vet ti ver.evum Jcder-t, per quod
1 Stat. II Car. II. c. 14.
secnil aextnam \Jipuerperiumjamfir' Stat. loft II W, III. c. 16.
m.2luot fuerit, es maximeJifuent unima* S^ui in titeroJunt, injure eivi/i inlelsum, fiiit bamuidhm. Eucton. /. J. ligvnsur inrerum naturaejse, cum deewum
c■ 1 1 .
commode agalur. Ff. 1 . 5.26.
>■
.
.
(7) The distinction between murder and manslaughter or feloni
ous homicide, in the time of Bracton, was in a great degree no
minal. The punishment of both was the fame ; for murder as
well as manslaughter, by the common law, had the benefit of
drrgr. Fe/f. 302.
(8) But if the child be born alive, and afterwards die in conse
quence of the potion or beating, it will be murder (3 Inst. ;o.
1 P. Isms. 245.) ; and of course those who, w ith a wicked intent,
administered the potion, or advised the woman to take it, will be
accessaries before the fact, and subject to the same punishment as
tile principal.
(9) It may have a distributive share of intestate property even
with the half blood (: Vef. 81.) : it is capable of taking a devise
of land (2 Aik. i«7„ 1 Frctm. 244. 293.) : it takes under a marri
age settlement, a provision made for children living at the death of
ike father (1 Fes. 85,;, And it has lately been decided, that raarVol. I.
M
riage,
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2. A man's limbs (by which for the present we only
Understand those members which may be useful to him int
fight, and the loss of which alone amounts to mayhem by the
common law) are also the gift of the wise creator, to enabltf
him to protect himself from external injuries in a state of na
ture. ^To these therefore he has a natural inherent right v
and they cannot be wantonly destroyed or disabled without a
manifest breach of civil liberty.
r
Both the life and limbs of a man are of such high value,.
9
In the estimation of the law of England, that it pardons even
homicide if committed se defendendo, or in order to preserve
them. For whatever is done by a man, to save either life or
ihember, is looked upon as done upon the highest necessity
and compulsion. Therefore if a man through fear of death
or mayhem is prevailed upon to execute a deed, or do any
other legal act ; these, though accompanied with all other
the requisite solemnities, may be afterwards avoided, if forced
upon him by a well-grounded apprehension of losing his life>
or even his limbs, in cafe of his non-compliance
And the
fame is also a sufficient ,excuse for the commission of many
misdemesnors, as will appear in the fourth book. The con
straint a man is under in these circumstances is called in.
law duress, from the Latin durities, of which there are two
[ 131 ] forts ; duress of imprisonment, where a man actually loses rus
liberty, of which we shall presently speak j and duress per
minas, where the hardfliip is only threatened and impending,
which is that we arc now discoursing of. Duress per minas
is either for fear of loss of life, or else for fear of mayhem, or
loss of limb. And this fear must be upon sufficient reason ;
' 2 Inst. 483.
riage, and the birth os a posthumous child, amount to a revocationof a will executed previous to the marriage. (5 '7*. R. 49.) It takes
land by detent, though, in that cafe, the presumptive heir mayenter and receive the profits for his own use till the birth of the
child (3 Wtff. 5 j6i); which seems to be the only interest it loses
by it's situation. See also 2 vol. 169.
"*
. {
.
.« turns
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*mn" as Bracton expresses it, "suspicid cujujlibet vani et
" metkulofi hominis, fed talis qui pojfn cadere in virum conjlan*
* tern ; talis enim debet effe metus, qui in fe contineat vitae perU
* culum, aut corporis cruciatum u. A fear of battery, or
being beaten, though never so well grounded, is no duress ;
neither is the fear of having one's house burned, or one's
goods taken away and destroyed ; because in these cases,
should the threat be performed, a man may have satisfaction
by recovering equivalent damages w : but no suitable atone
ment can be made for the loss of life, or limb (10). And the
indulgence shewn to a man under this, the principal, fort of
duress, the fear of losing his life or limbs, agrees also with
that maxim of the civil law ; ignofcitur ei quifanguinem fuum
fualiter qualiter rcdemptum voluit x.
The law not only regards life and member, and protects
every man in the enjoyment of them, but also furnishes him
with every thing necessary for their support. For there is no
man so indigent or wretched, but he may demand a supply
sufficient for all the necessities of life from the more opulent
part of the community, by means of the several statutes enact
ed for the relief of the poor, of which in their proper places.
A humane provision ; yet, though dictated by the principles
cf itciety, discountenanced by the R.oman laws. For the
edicts of the emperor Constantine commanding the public to
maintain the children of those who were unable to provide
southern, in order to prevent the murder and exposure of in
fants, an institution founded on the fame principle as our
foundling hospitals, though comprized in the Theodosian
code were rejected in Justinian's collection.
These rights, of life and member, can only be determined £ 13a ]
by the death of the person ; which was formerly accounted
to be eitheT a civil or natural death. The civil death com
menced, if any man was banished or abjured the realm z-by
• /. a. e. 5.
* 1 !n2. 483.
» F/.4S. ii. j.

t

r /. 1 f. c. 27.
* Co. Lilt. 133.

(10) See 4. vol. 30.
M 2
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the process of the common law, or entered into religion ;
that is, went into a monastery, and became there a monk pro
fessed : in which cafes he was absolutely dead in law, and his
next heir would have his estate. For such banished man was
entirely cutoff from society; and such a monk, upon his prosession, renounced solemnly all secular concerns: and besides,
as the popish clergy claimed an exemption from the duties of
civil life and the commands of the temporal magistrate, the
genius of the Euglifli laws would not suffer those persons to
enjoy the benefits of society, who secluded themselves from it,
and refused to submit to it's regulations A monk was there
fore accounted elviliter morluus, and when he entered into re
ligion might, like other dying men, make his testament and
executors; or, if he made none, the ordinary might grant ad
ministration to his next of kin, as if he were actually dead in
testate. And such executors and administrators had the fame
rower, and might bring the fame actions for debts due to the
religious, and were liable to the fame actions for those duefrom
him, as if he were naturally deceased \ Nay so far has this
principle been carried, that when one was bound in a bond to
an abbot and his successors, and afterwards made his executors
and professed himself a monk of the same abbey, and in process
of time was himself made abbot thereof ; here the law gave
him, in the capacity of abbot, an action of debt against his own
executors to recover the money due c. In short, a monk or re
ligious was so effectually dead in law, that a lease made even, to
a third person, during the life (generally) of one who after
wards became a monk, determined by such his entry into re
ligion: for which reason leases, and other conveyances for life,
were usually made to have and to hold for the term of one's
natural life
But, even in the times of popery, the law of
t l33 3 England took no cognizance of profession in any foreign
country, because the fact could not be tried in our courts e ;
vand therefore, since the reformation, this disability is held to
» This wit also a rale in the feodal
law, .'. a. :. s 1 • iei'a ejfc mila Jeculi, jui
jjinuji mlct Christit nubtmfU'mmptr.
;,vi u&
jui ova ddagtreit ,^»-»«),
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be abolished s : as is also the disability of banishment, conse
quent upon abjuration, by statute 21 Jac. I. c. 28.(1 1).
This natural life being, as was before observed, the im
mediate donation of the great creator, cannot legally be dis
posed of or destroyed by any individual, neither by the person
himself, nor by any other of his fellow-creatures, merely upon
their own authority. Yet nevertheless it may, by the divine
permiflion, be frequently forfeited for the breach of those laws
of society, which are enforced by the sanction of capital pu
nishments ; of the nature, restrictions, expedience, and le
gality of which, we may hereafter more conveniently inquire
in the concluding book of these commentaries. At present, I
Hull only observe, that whenever the canjlitution of a state vests
in any man, or body of men, a power of destroying at plea
sure, without the direction of laws, the lives or members of
the subject, such constitution is in the highest degree tyran
nical : and that whenever any laws direct such destruction for
light and trivial causes, such laws are likewise tyrannical,
ihough in an inferior degree : because here the subject is
aware of the danger he is exposed to, and may by prudent
caution provide against it. The statute law os England does
therefore very seldom, and the common law does never in
flict any punishment extending to life or limb, unless upon the
highest necessity (12) : and the constitution is an utter stranger
f 1 Salk. i«a.

(11) One species of civil death may still exist in this country;
that is, where a man by act of parliament is attainted of treason
or felony, and saving his life, is banished for ever ; this lord Coke
declares to be a civil death. But he fays, a temporary exile is
not a civil death. Co. Litt. 133. And for the fame reason where
a man receives judgment of death, and afterwards leaves the king
dom for life, upon a conditional pardon, this seems to amount to
a civil death : this practice did not exist in the time of lord Coke,
who fays, that a man can only lose his country by authority of
parliament. Ib.
(la) This is a compliment which, I fear, the common law
docs not deserve ; for although it did not punish with death any
M3
persoi
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to any arbitrary power of killing or maiming the subject with
out the express warrant of law. " Nullus liber homo" fays the
great charter E, " allquo mode dejlruatur, nifi per legate judi" ciutn parium fiiorum aut per legem terrae." Which w<5rds»
" aliquo modo deJiruaUtr," according to sir Edward Coke h,
include a prohibition not only of killing, and maiming, but
also of torturing (to which our laws are strangers) and of every
oppression by colour of an illegal authority.- And it is enacted
by the statute 5 Edw. III. c. 9. that no man (hall be foreC '34 ] ^Se^ °f life or limb, contrary to the great charter and the
law of the land : and again, by statute 28 Edw. III. c. 3.
that no man shall be put to death, without being brought to
answer by doe process of law.
3. Besides those limbs and members that .may be neces
sary to a man, in order to defend himself or annoy his enemy, the rest of his person or body is also entitled, by the same
natural right, to security from the corporal insults of me
naces, assaults, beating, and wounding ; though such insults
amount not to destruction of life or member.
4. The preservation of a man's health from such practices
as may prejudice or annoy it ; and
5. The security of his reputation or good name from the
arts of detraction and slander, are rights to which every man
is entitled, by reason and natural justice ; since without these
it is impossible to have the perfect enjoyment of any other ad
vantage or right. But these three last articles (being of much
less importance than those which have gone before, and those
which are yet to come) it will suffice to have barely mentioned
among the rights of persons : referring the more minute dis?
Ic.19,

k 2 Inst. 48.

person who could read, even for any number of murders or
other felonies, yet it inflicted death upon every felon who could
not read, though his crime was the stealing only of twelve-pence
farthing.
cuffiorj
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cuffion of their several branches, to those parts of our com
mentaries which treat of the infringement of these rights;
under the head of personal wrongs.
II. Next to personal security, the law of England regards,
asserts, and preserves the personal liberty of individuals. This
personal liberty consists in the power of loco-motion, of
changing situation, or moving one's person to whatsoever
place one's own inclination may direct ; without imprison
ment or restraint, unless by due course of law. Concerning
which we may make the same observations as upon the pre
ceding article ; that it is a right strictly natural ; that the
laws of England have never abridged it without sufficient
cause ; and, that in this kingdom it cannot ever be abridged
at the mere discretion of the magistrate, without the explicit
permission os the laws. Here again the language of the great
charter' is, that no freeman (hall be taken or imprisoned, [ 135 ]
but by the lawful judgment of his equals, or by the law of
the land. And many subsequent old statutes j expressly di
rect, that no man shall be taken or imprisoned by suggestion
or petition to the king or his council, unless it be by legal
indictment, or the process of the common law. By the pe
tition of right, 3 Car. I, it is enacted, that no freeman shall
be imprisoned or detained without cause sliewn, to which he
may make answer according to law. By 16 Car. I. c. lo. if
any person/ be restrained of his liberty by order or decree of
any illegal court, or by command of the king's majesty in
person, or by warrant of the council board, or of apy os the
privy council ; he shall, upon demand of his council, have
a writ of habeas corpus, to bring his body before the court of
king's bench or common pleas ; who shall determine whe
ther the cause of his commitment be just, and thereupon
do as to justice1 shall appertain. And by 31 Car. II. c. 2.
commonly called the habeas corpus atly the methods of ob
taining this writ are so plainly pointed out and enforced, that,
so long as this statute remains unimpeached, no subject of
1 c. »g.
j 5 Etw. III. c. 9. iS Edw. III. ft. 5. c. 4. 18 Edw. III. c. 3.
M 4
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England can be long detained in prison, except in those
cases in which the law requires aud justifies such detainer.
And, lest this act should be evaded by demanding unreason
able bail, or sureties for the prisoner's appearance, it is de
clared by i W. & M. st, 2. c. 2. that excessive bail ought
not to be required.
Of great importance to the public is the preservation of this
personal liberty: for if once it were left in the power of any,
the highest, magistrate to imprison arbitrarily whomever he or
his officers thought proper, (as in France it i* daily practised
by the crown k,) there would soon be an end of all other right*
and immunities. Some have thought, that unjust attacks, even
upon life, or property, at the arbitrary will of the magistrate,
C 13°* ] ?re 'e^s dangerous to the commonwealth, than such as are
made upon the personal liberty of the subject. To bereave
a man of life, or by violence to confiscate his estate, without
accusation or trial, would be so gross and notorious an act of
despotism, as must at once convey the alarm of tyranny
throughout the whole kingdom : but confinement of the per
son, by secretly hurrying him to gaol, where his sufferings
are unknown or forgotten, is a less public, a less striking,
and therefore a more dangerous engine of arbitrary govern
ment. And yet sometimes, when the state is in real danger,
even this may be a necessary measure . But the happiness of
our constitution is, that it is not left to the executive power
to determine when the danger of the state is so great, as to
render this measure expedient : for it is the parliament only,
or legislative power, that,whenever itsees proper, can authorize
the crown, by suspending the habeas corpus act for a short and
limited time, to imprison suspected persons without giving
any reason for so doing as the senate of Rome was wont to
have recourse to a dictator, a magistrate of absolute authority,
when they judged the republic in any imminent danger. The
decree os the senate, which usually preceded the nomination
k I have been assured upon good authori'y, that, during the mild admihi&ration of cardinal Fleury, above 54000

tittrrs dt ctcblt were issued, upon the
single ground os the famous bull* »«<■
gtniiui.
of
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of this magistrate, "dent operam confutes, rie quid refyublica detri" menti capiat" was called the fenatus confultuin ultimae rie(tjitatis. In like manner this experiment ought only to be
tried in cafes of extreme emergency ; and in these the nation
parts with it's liberty for a while, in order to preserve it for
ever.
The confinement of the person, in any wise, is an impri
sonment. So that the keeping a man against his will in a
private house, putting him in the stocks, arresting or forci
bly detaining him in the street, is an imprisonment '. And
the law so much discourages unlawful confinement, that if a
man is under duress ofimprisonment, which we before explained
to mean a compulsion by an illegal restraint of liberty, un
til he seals a bond or the like ; he may allege this duress, and
avoid the extorted bond. But if a man be lawfully imprisoned,
and either to procure his discharge, or on any ether fair ac
count, seals a bond or a deed, this is not by duress of impri
sonment, and he is not at liberty to avoid it rl. To make
imprisonment lawful, it must either be by process from the
courts of judicature, or by warrant from some legal oificer
having authority to commit to prison ; which warrant must
be in writing, under the hand and seal of the magistrate, and
express the causes of the commitment, in order to be exa
mined into (if necessary) upon a habeas corpus. If there be
no cause expressed, the gaoler is not bound to detain the
prisoner n. For the law judges in this respect, faith sir Ed
ward Coke, like Festus the Roman governor ; that it is un
reasonable to fend a prisoner, and not to signify withal the
crimes alleged against him.
A NATUR/yi. and regular consequence os this personal li
berty, is, that every Englishman may daim a right to abide
in his own country so long as he pleases ; and not to be
driven from /it unless by the sentence of the law. The king
indeed, by his royal prerogative, may issue out his writ ne exeat
• i lost. 589.
■ 2 lust. 481.

»JUJ. j», 53.
regnumt
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regnunt (13), and prohibit any of his subjects from going into
foreign parts without licence °. This may be necessary for
the public iervice and safeguard of the commonwealth. But
no power on earth, except the authority of parliament, can
send any subject; of England out, of the land against his will \
no, not even a criminal. For exile, and transportation, arc
punishments at present unknown to the common law ; and,
whenever the- latter is now inflicted, it is either by the choice
of the criminal himself to escape a capital punishment, or else
by the express direction of some modern act of parliament (14).
To this purpose the great charter t declares, that no freeman
shall be banished, unless by the judgment of his peers, or by the
law of the land. And by the habeas corpus act, 3 1 Car. II. c. 2.
(that second magna carta, and stable bulwark of our liberties)
it is enacted, that no subject of this realm,who is an inhabitant
of England, Wales, or Berwick, shall be sent prisoner into
; Scotland, Ireland, Jersey, Guernsey, or places beyond the
C 138 ] seas; (where they cannot have the full benefit and protec• F. N. B. 85.

p c. 19.

(13) See p. 266.
' (14) lt'is said that exile was first introduced as a punishment by
the legislature in the 39th year of Eliz. when a statute enacted that
«*-sueh rogues as were dangerous to the inferior people Ihould be
— banilhed the realm ;" ("39 Eliz. c. 4. SetBarr. Jut. Stat. 269.)
and; that the first statute in which the word transportation is used is
the- 18 C. II. c. 3. which gives a power to the judges at their dis
cretion either to execute or transport to America for life, the Moss-?
troopers of Cumberland and .Northumberland, (2 Woodd. 498.)
a law which very unnecessarily was continued till the 3 1 Geo. II.
c. 42. and then made perpetual. This perhaps is the only instance
in which the legislature has extended the term of transportation be
yond fourteen years. ^$ut to persons capitally convicted the king
frequently offers a pardon upon condition of their being transported
for life. Many have at first rejected this gracious dffer, and there
have been one or two instances of person* so desperate as to persist
in the refusal, and who in consequence suffered the execution of
their sentence.
tt • > ;»s
tioa
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tion of the common law;) but that all such imprisonments shall
be illegal ; that the person, who shall dare to commit another
contrary to this law, shall be disabled from bearing any of
fice, (hall incur the penalty of a praemu/iire, and be incapable
of receiving the king's pardon : and the party suffering shall
also have his private action against the person committing, and
. all his aiders, advisers, and abettors, and shall recover treble
costs; besides his damages, which no jury mall assess at less
than five hundred pounds.
The law is in this respect so benignly and liberally con-t
ttrued for the benefit of the subject, that, though within the
realm the king may command the attendance and service of
all his liegemen, yet he cannot fend any man out of the
realm, even upon the public service ; excepting sailors and
soldie?s, the nature of whose employment necessarily implies
an exception : he cannot even constitute a man lord deputy
or lieutenant os Ireland against his will, nor make him a fo
reign ambassador i. For this might in reality be no more
than an honourable exile.
III. The third absolute right, inherent in every English
man, is that of property : which consists in the free use, en
joyment, and disposal of all his acquisitions, without any con
trol or diminution, save only by the laws of the land. The
original of private property is probably founded in nature, as
will be more fully explained in the second book of the ensuing
commentaries : but certainly the modifications under which
we at present find it, the method of conserving it in the pre
sent owner, and of translating it from man to man, are en
tirely derived from society ; and are some os those civil ad
vantages, in exchange for which every individual has resigned
a part of his natural liberty. The laws of England are there
fore, in point of honour and justice, extremely watchful in as
certaining and protecting this right. Upon this principle the
great charter ' has declared that no freeman shall be disseised,
or divested, of his freehold, or of his liberties, or free cuslx Inst. 46.

' c. 19,
tome,
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toms, but by the judgment of his peers, or by the law of the
land. And by a variety of antjent statutes ' it is enacted,
that no man's lands or goods (hall be seised into the king's
hands, against the gre.it charter, and the law of the land $
and that no man shall be disinherited, nor put out of his
franchises or freehold, unless he be duly brought to answer,
and be forejudged by course of law ; and if any thing be done;
to the contrary, it shall be redressed, and holdcn for none.
So great moreover is the regard of the law for private
property, that it will not authorize the least violation of
it ; no, not even for the general good of the whole com
munity. If a new, road, for instance, were to be made
through the grounds of a private person, it might perhaps
be extensively beneficial to the public j but the law permits
no man, or set of men, to do this without consent of the
owner of the land. In vain may it be urged, that the good
of the individual ought to yield to that of the community ;
for it would be dangerous to allow any private man, or even
any public tribunal, to be the judge of this common good,
aud to decide whether it be expedient or no. Besides, the
public good is in nothing more essenrially interested, than in
the protection of every individual's private rights, as model
led by the municipal law. In this and similar cafes the legis
lature alone can, and indeed frequently does, interpose, and
compel the individual to acquiesce. But how does it inter
pose and compel ? Not by absolutely stripping the subject of
his property in an arbitrary manner; but by'giving him a full
indemnification and equivalent for the injury thereby sus
tained. The public is now considered as an individual,
treating with an individual for an exchange. All that the
legislature does, is to oblige the owner to alienate his posses
sions for a reasonable price ; and even this is an exertion of
power, which the legislature indulges with caution, and
which nothing but the legislature can perform (15).
• 5£dw. lll.c. y. 15 Edw. III. ft. 5.C.4. 18 Edw. II!. c. j.
(15) But by the last highway act (13 Geo. III. c.78.) two
justices razy ei:h«r widen or divert any highway through or over
any
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Nor is this the only instance in which the law oF the land
Has postponed even public necessity to the sacred and invio
lable rights of private property. For no subject of England
can be constrained to pay any aids or taxes, even for the de
fence of the realm or the support of government, but such as
are imposed by his own consent, or that of his representa
tives in parliament. By the statute 25 Edw. I. c. 5. and 6.
it is provided, that the king shall not take any aids or tasks,
but by the common assent of the realm. And what that com
mon assent is, is more fully explained by 34 Edw. I. st. 4.
c. 1. which' enacts, that no talliage or aid shall be taken
without the afl'ent of the archbishops, bishops, earls, barons,
knights, burgesses, and oth'Cr freemen of the land : and again,
by 14 Edw. III. st. 1. c. 1. the prelates, earls, barons, and
commons, citizens, burgesses, and merchants shall not be
charged to make any aid, if it be not by the common assent
Of the great men and commons in parliament. And as this
fundamental law had been shamefully evaded under many
* See the Introduction to the gTeat nothing mire thin a sort os translation
charter, (tdit. Ox-ai.) sub anno IZ97; .into Latin of the <enfirmatio cartarum,
wherein it is ihewn that this statute tie
Edw. 1, which was originally pubutiufu »«* ancta'endo, supposed to have lisljetf in the Notman language,
been made in 34 Edw. 1, is in reality

any person's soil, even without his consent, so that the new way shall
not be more than thirty feet wide, and that they pull down no
building, nor take away the ground of any garden, park, or yard.
But the iurveyor shall offer the owner of the soil, over which the
new way is carried, a reasonable compensation, which if he refuses
to accept, the justices shall certify their proceedings to some ge
neral quarter sessions, and the surveyor {hall give fourteen days no
tice co the owner of the soil of an intention to apply to the sessions ;
and the justices of the sessions shall impanel a jury, who shall assess
the damages, which the owner of the soil has sustained, provided:'
that they do not amount to more than forty years purchase. And
the owner of the soil (hall still be entitled to all the mines within
the soil, which can be got without breaking the surface of the
highway.
$
succeeding
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succeeding princes, by compulsive loans, and benevolences
extorted without a real and voluntary consent, it was made
an article in the petition of right 3 Gar. I, that no man (hall
be compelled to yield any gift, loan, ot benevolence, tax, or
such like charge, without common consent by act of parlia
ment. And, lastly, by the statute 1 W. & M. st. 2. c. 2.
it is declared, that levying money for or to the use of the
crown, by pretence of prerogative, without grant of parlia
ment ; or for longer time, or in other manner, than the same
Is or shall be granted ; is illegal.
In the three preceding articles we have taken a short view
os the principal absolute rights which appertain to every Eng
lishman. But in vain would these rights be declared, ascer
tained, and protected by the dead letter os the laws, if the
constitution had provided no other method to secure their ac
tual enjoyment. It has therefore established certain other
auxiliary subordinate rights of the subject, which serve prin
cipally as outworks or barriers, to protect and maintain in
violate the three great and primary rights^ of personal security,
personal liberty, and private property. These are,
1. The constitution, powers, and privileges of parlia
ment, of which I (hall treat at large in the ensuing chapter.
2. The limitation of the king's prerogative, by bounds, so
certain and notorious, that it is impossible he should either
mistake or legally exceed them without the consent of the
people. Os this also I shall treat in it's proper place. The
former of these keeps the legislative power in due health and
vigour, so as to make it improbable that laws should be en
acted destructive of general liberty : the latter is a guard upon
the executive power, by restraining it from .acting either be.
yond or in contradiction to the laws, that are framed and
established by the other.
•'
'S
3. A third subordinate right of every Englishman is' that
of applying to the courts of justice for redress of injuries.
7
Sine*
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Since the law is In England the supreme arbiter'of every man's
life, liberty, and property, courts of justice must at all times
be open to the subject, and the law be duly administered
therein. The emphatical words of magna carta u, spoken in
the person of the king, who in judgment of law (says sir Ed
ward Coke ") is ever present and repeating them in all his
courts, are these ; nulli vendemus, nulli negabimus, aut dfferewua rtElum veljujiitiam : " and therefore every subject," conridues the same learned author, " for injury done to him in
" boHis, in terris, vel persona, by any other subject, be he
" ecclesiastical or temporal, without any exception* may take
" his remedy by the course of the law, and have justice and
"right for the injury done to him, freely without sale, sully
"without any denial, and speedily without delay." It were
endless to enumerate all the affirmative acts of parliament,
wherein justice is directed to be done according to the law of [ 142 J
the land : and what that law is, every subject knows, or may
know, if he pleases ; for it depends not upon the arbitrary will
of any judge, but is permanent, fixed, and unchangeable, un
less by authority of parliament. I shall however just men
tion a few negative statutes, whereby abuses, perversions, or
delays of justice, especially by the prerogative, are .restrained.
It is ordained by magna carta x, that no freeman shall be out
lawed, that is, put out of the protection and benefit of the
laws, but according to the law of the land. By 2 Edw. III.
c. 8. and 1 1 Ric. II. c. 10. it is enacted, that no commands
or letters shall be sent under the great seal, or the little seal,
the signet, or privy seal, in disturbance of the law ; or tri
disturb or delay common right : and, though such command-;
ments should come, the judges shall not cease to do right j
which is also made a part of their oath by statute 18 Edw. III.
ft. 4. And by 1 W. & Ms. st. 2 c. 2. it is declared, that the
pretended power of suspending, or dispensing with laws, or
theexecution of laws, by regal authority, without consent of
parliament, »s illegal.
.
• ■
■. : 1
' .: . .:
'■ 1 lost. 55.
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Not only the substantial part, or judicial decisions, of tl e
law, but also the formal part, of method of proceeding, cannot
be altered but by parliament: for, if once those outworks were
demolished, there would be an inlet to all manner of innova
tion in the body of the law itself. The king, it is true, may
erect new courts ofjustice ; but then they must proceed ac
cording to the old established forms of the common law. For
which reason it is declared in the statute 16 Car. I. c. 10.
upon the dissolution of the court of starchamber, that neither
his majesty, nor his privy council, have any jurisdiction,
power, or authority by English bill, petition, articles, libel,
(which were the course of proceeding in the starchamber,
borrowed from the civil law,) or by any other arbitrary way
whatsoever, to examine, or draw into question, determine, or
dispose of the lands or goods of any subjects of this kingdom ;
but that the fame ought to be tried and determined in the or
dinary courts of justice, and by course of laiv.
4. If there should happen any uncommon injury, or infringment of the rights before-mentioned, which the ordi
nary course of law is too defective to reach, there still re
mains a fourth subordinate right, appertaining to every indi
vidual, namely, the right of petitioning the king, or either
house of parliament, for the redress of grievances. In Russia
we are told r that the czar Peter established a law, that no
subject might petition the throne, till he had first petitioned
two different ministers of state. In cafe he obtained justice
from neither, he might then present a third petition to the
prince 5 but upon pain of death, if sound to be in the wrong.
The consequence of which was, that no one dared to offer
such third petition ; and grievances seldom falling under the
notice of the sovereign, he had little opportunity to redress
them. The restrictions, for some there are, which are laid
upon petitioning in England, arc of a nature extremely dif
ferent ; and while they promote the spirit of peace, they are
no check upon that ofjiberty. Care only must be taken, lest,
under the pretence of petitioning, the subject be guilty of any
y Monttsij. bp. L.
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riot or tumult ; as happened in the opening of the memorable
parliament in 1640 : and, to prevent this, it is provided by
the statute 1 3 Car. II. ft. I . C. 5. that no petition to the king,
or either house of parliament, for any alteration in church
or state, shall be signed by above twenty persons, unless the
matter thereof be approved by three justices of the peace, or
the major part of the grand jury (16), in the country ; and in
London by the lord mayor, aldermen, and common council :
nor shall any petition be presented by more than ten persons
at a time. But, under these regulations, it is declared by
the statute 1 W. & M. st. 2. c. 2. that the subject hath a
right to petition ; and that all commitments and prosecutions
for such petitioning are illegal.
5. The fifth and last auxiliary right of the subject, that I
(hall at present mention, is that of having arms for their de
fence, suitable to their condition and degree, and such as are
allowed by law. Which is also declared by the fame statute [144
1 W. & M. st. 2. c. 2. and it is indeed a public allowance
under due restrictions, of the natural right of resistance and
self-preservation, when the sanctions of society and laws are
found insufficient to restrain the violence of oppression.
In these several articles consist the rights, or, as they are
frequently termed, the liberties of Englishmen: liberties,
more generally talked of than thoroughly understood ; and
yet highly necessary to be perfectly known and considered by
every man of rank or property, lest his ignorance of the
points whereon they arc founded should hurry him into fac
tion and licentiousness on the one hand, or a pusillanimous
indifference and criminal submission on the other. And we
(16) Either at the assizes or quarter sessions. The punishment
for offending against this act not to exceed a sine of 100/. and
imprisonment for three months. Upon the trial of lord George
Cordon, lord Mansfield and the court declared, that they were
clearly of opinion that this statute was not in any degree affected
ty ihe bill of rights, 1 WAJ M. st. 2. c. 2. Doug* 571.
Vol. L
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have seen that these rights consist, primarily, in the free en
joyment of personal security, of personal liberty, and of pri
vate property. So long as these remain inviolate, the sub
ject is perfectly free ; for every species of compulsive tyranny
and oppression must act in opposition to one or other of these
rights, having no other object upon which it can possibly be
employed. To preserve these from violation, it is necessary
that the constitution of parliament be supported in it's full
vigour ; and limits, certainly known, be set to the royal pre
rogative. And, lastly, to vindicate these rights, when actu
ally violated or attacked, the subjects of England are enti
tled, in the first place, to the regular administration and free
course of justice in the courts of law ; next, to the right of
petitioning the king and parliament for redress of grievances ;
and, lastly, to the right of having and using arms for selfpreservation and defence. And all these rights and liberties
it is our birthright to enjoy entire ; unless where the laws of
our country have laid them under necessary restraints. Re
straints in themselves so gentle and moderate, as will appear
upon farther inquiry, that no man of fense or probity would
wish to see them slackened. For all of us have it in our choice
to do every thing that a good man would desire to do ; and
are restrained from nothing, but what would be pernicious
either to ourselves or our fellow-citizens. So that this review
C 145 1 of our situation may fully justify the observation of a learned
French author, who indeed generally both thought and wrote
in the spirit of genuine freedom "j and who hath not scrupled
to profess, ev en in the very bosom of his native country, that
the English is the only nation in the world, where political
or civil liberty is the direct end of it's constitution. Recom
mending therefore to the student in our laws a farther and
more accurate search into this- extensive and important title,
I shall close my remarks upon it with the expiring wish of the
famous father Paul to his country, " Esto perpktua V*
Montefij. Sp. L. xl. 5.

ff Persons.

146

CHAPTER THE SECOND.
k
SJL'-of

the

PARLIAMENT.

: next to treat of the rights and duties of persons,
as they are members of society, and stand in various
to each other. These relations are either public
i: and we will first consider those that are public*
The most universal public relation, by which men are
I together, is that of government ; namely, as go
vernors and governed, or, in other words, as magistrates and
Of magistrates some also are supreme, in whom the
power of the state resides ; others are subordinate,
deriving all their authority from the supreme magistrate, ac
countable to him for their conduct, and acting in an inferior
iary sphere.
In all tyrannical governments the supreme magistracy, or
of both making and os enforcing the laws, is vested
t and the fame man, or one and the fame body of men ;
I wherever these two powers are united together, there can
no public liberty. The magistrate may enact tyrannical
laws, and execute them in a tyrannical manner, since he is
possessed, in quality of dispenser of justice, with all the power
I* which he as legislator thinks proper to give himself. But,
where the legislative and executive authority are in distinct
hands, the former will take care not to entrust the latter with
large a power, a3 may tend to the subversion of it's own ince, and therewith of the liberty of the subject. With
in England this supreme power is divided into
N 2
tw°
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two branches ; the one legislative, to wit, the parliament,
consisting of king, lords, and commons ; the other executive,
consisting of the king alone. It will be the business of this
chapter to consider the British parliament ; in which the le
gislative power, and (of course) the supreme and absolute
authority of the state, is vested by our constitution.
The original or first institution of parliament is one of
those matters which lie so far hidden in the dark ages of an
tiquity, that the tracing of it out is a thing equally difficult
and uncertain. The word, parliament, itself, (parlement or
colloquium, as some of our historians translate it,) is compara
tively of modern date derived from the French, and signify
ing an assembly that met and conferred together. It was first
applied to general assemblies of the states under Louis VII
in France, about the middle of the twelfth century * ( i ). But
» Mod. Un. Hist, xxiii. 307. The
first mention of it in our statute law is

in the preamble to the statute of Westm.
1. j E«lw. I. A. D. 1272.

( I ) The word parliamentum was not used in England till die reign
of Hen. III. (Pryn. on 4 Inst. 2.) Sir Henry Spelman in his Glos
sary (voc. Parl.) says, Johannes rex baud Meant parliamentum, nant
hoc nomen non turn emicuit, fed communis concilii regntformam et coactionem perfpicuam dedit.
It was from the use of the word parliamentum that Prynne disco
vered lord Coke's manuscript, Modus tenendi parliamentum tempore
regis Editiardiifilii regis Etheldredi, i&c. to be spurious. Lord Coke
set a high value upon it, and has assured us, " that certain it is,
this modus was rehearsed and declared before the conqueror at the
conquest, and by him approved. (4 Inst. la.) But for many
reigns after this word was introduced, it was indiscriminately ap
plied to a session and to the duration of the writ of summons ; we
now confine it to the latter, viz. to the period between the meeting
after the return of the writ of summons and the dissolution. Ety
mology is not always frivolous pedantry ; it sometimes may assord
an useful comment upon the original signification of a word. No
inconsiderable pains have been bestowed by learned men in analy
sing the word parliament ; though the following specimens will serve
sather to amuse than to instruct: " The word parliamint," faith
one,
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it is certain that, long before the introduction of the Norman
language into England, all matters of importance were
debated and settled in the great councils of the realm. A
practice, which seems to have been universal among the
northern nations, particularly the Germans b; and carried
t" De minsrllai rebut frir.cifti etrsufUnf, de meijoriiui ttr.ttt. Tic. dt mer.
Germ, c. 1 1.

one, " is compounded ofparium lamentum; because (as he thinks)
'* the peers of the realm did at these assemblies lament and com" plain each to the other of the enormities of the country, and
" thercupo.i provided redress for the fame." (Lamb. Arch. 235.)
Whitelocke, in his notes (174.), declares," that this derivation of
" parliament is a fad etymology." Lord Coke and many others
fay, that " it is called parliament because every member os that
" court should sincerely and discreetly parler lament, speak his mind
" for the general good of the commonwealth." (Co.Litt. 110.)
Mr. Lambard informs us, that " Lawrence Vallo mifliketh this
"derivation." {Arcb. 236.) And Lawrence Vallo is not singular j
for Mr. Barrington assures us, that " lord Coke's etymology ot' the
" word parliament from speaking one's mir.d has been long ex" ploded. If one might presume (adds he) to substitute another
" in it's room after so many guesses by others, I .should suppose
" it was a compound of the two Celtic words parly and merit, or
" mend. Both these words are to be found in Bj'let's Celtic Dic" tiortary published at Besancon in 1754. 3d vol. sol. He renders
" parly by the French infinitive parler ; and we use the word in
" England as a substantive, viz. parity ; ment or mend is rendered
" quantise, abandonee. The word parliament therefore being re" solved into it's constituent syllables, may not improperly be said
" to signify what the Indians of North America call a Great
" Talk." I shall leave it to the reader to determine which of
these derivations is most descriptive of a parliament ; and parhaps after so much recondite learning it may appear presumptuous
■a me to observe, that parliament imported originally nothing more
thin a council or conference; and that ment in parliament has no
more signification than it has in impeachment, engagement, impri
sonment, hereditament, and ten thousand others of the fame na:ure,
though the civilians have adopted a similar derivation, viz. testament
from ttjiari mentem. Tay. Civ. Law. 70.
N3
by
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by them into all the countries of Europe, which they over
ran at the dissolution of the Roman empire. Relics of which
constitution, under various modifications and changes, are
still to be met with in the diets of Poland, Germany, and
SVeden, and the assembly of the estates in France c : for what
is there now called the parliament is only the supreme court
pf justice, consisting of the peers, certain dignified ecclesias
tics and judges ; which neither is in practice, nor is sup
posed to be.in theory, a general council of the realm.
With us in England this general council hath been held
imraemorially, under the several names of michcl-synoth or
great council, michel-gemotc or great meeting, and more fre[ 148 ] quently •whtena-geuwte, or the meeting of wife men. It was
also stiled in Latin, commune concilium regni, magnum conci
lium regii, curia magna, conventus magnatum vel procerum, asJifa generality and sometimes communitas regni Angliae d. We
have instances of it's meeting to order the affairs of the. king
dom, to make new laws, and to mend the old, or, as Fleta e
expresses it, f novis injurtis emerfts nova conjliiucre remedia"
so early as the reign of Ina king of the west Saxons, Ossa
king ol the Mercians, and Ethelbert king of Kent, in the
several realms of the heptarchy. And, after their union,
the mirror f informs us, that king Alfred ordained for a
perpetual usage, that these councils should meet twice in the
year, or ostener, if need be, to treat of the government of
God's people ; how they should keep themselves from sin,
should live in quiet, and should receive right. Our succeed
ing Saxon and Danisli monarchs held frequent councils of
this fort, as appears from their respective codes of laws ; the
titles whereof usually speak them to be enacted, either by the
king with the advice of his wittena-gemote, or wife men, as,
" haecsunt injlitata, anas Edgarus rex confliosapientum Juorum
" infituit ;" or to be enacted by those sages with the advice
c These were assembled for the last
tittle, A- D. • %t n (See MThitelocke of
parL c. 72.) or iccording to Robertson,
A P< 1614. (Hill. Cha. V. i. 3O9.)
4

& Glanvil. /.• ij. c. 32. /. 9. c, io»
— Pref. 9 Rep—2 Just. 526.
e /. 2. e. 2.
f c. 1. § 3,
of

Ch. 2.

c/ Persons,

14?

of the king, as, " haecsuntjudicia, qttae sapientes consdio regis
'* Etheljiatii injlituerunt ;" or lastly, to be enacted by them
both together, as, • haec sunt inslitutiones, quas rex Edmundus
u et episccpisui cumsapientibussuis injlituerunt"
These is also no doubt but these great councils were oc
casionally held under the first princes of the Norman line.
Glanvil, who wrote in the reign of Henry the second,
speaking of the particular amount of an amercement in the
sheriff's court, fays, it had never been yet ascertained by the
general aflise, or assembly, but was left to the custom of par
ticular counties g. Here the general assisc is spoken os as a
meeting well known, and it's statutes or decisions are put in
a manifest contradistinction to custom, or the common law. r- j^q
And in Edward the third's time an act of parliament, made
in the reign of William the conqueror, was pleaded in the
cafe of the abbey of St. Edmund's-bury, and judicially ajlowed by the court h.
Hence it indisputably appears, that parliaments, or ge
neral councils, are coeval with the kingdom itself. How those
parliaments were constituted and composed, is another ques
tion, which has been matter of great dispute among our
learned antiquaries ; and, particularly, whether the com
mons were summoned at all ; or if summoned, at what pe
riod they began to form a distinct assembly. But it is not
my intention here to enter into controversies of this fort. I
hold it sufficient that it is generally agreed, that in the main
the constitution of parliament, as it now stands, was marked
out so long ago as the seventeenth year of king John, jl- D,
1215, in the great charter granted by that prince; wherein
he promises to summon all arch-bishops, bishops, abbots,
earls, and greater barons, personally ; and all other tenants
in chief under the crown, by the flieriss and bailiffs j to meet
t ^usnta tjfe dtbeat per nullam ajjifam f. 10.
grntralem Jtiermhutum rst,ftdfroconJue* Yearbook, zi Edw. III. <jo«
nJitr/ngubrum csmitatuum iebttur. U 9.
N4
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at a certain place, with forty days notice, to assess aids and
scutages when necessary. And this constitution has subsist
ed in fact at least from the year 1266, 49 Hen. Ill: thera
being still extant writs of that date, to summon knights, citt>»
zens, and burgesses to parliament (2). I proceed therefore to
inquire wherein consists this constitution of parliament, as it
now stands, and has stood for the space of at least five hun
dred years. And in the prosecution of this inquiry, I shall
consider, first, the manner and time of it's assembling : se
condly, it's constituent parts : thirdly, the laws and customs
relating to parliament, considered as one aggregate body ;
fourthly and fifthly, the laws and customs relating to each
house, separately and distinctly taken : sixthly, the methods
of proceeding, and of making statutes, in both houses : and
lastly, the manner of the parliament's adjournment, prorogatioa and dissolution,
C 1 5° ]

I- As to the manner and time of assembling. The parlia
ment is regularly to be summoned by the king's writ or letter,
issued out of chancery by advice of the privy council, at least
forty days before it begins to sit (3 ). It is a branch of the royal
prerogative, that no parliament can be convened by its own
authority, or by the authority of any, except the king alone.
And this prerogative is founded upon very good reason. For,
supposing it had a right to meet spontaneously, without being

(2) The origin and progress of parliaments and our constitu- "
tion will be discussed at large in the supplemental volume.
(3) This is a provision of the magna charta of king John : saciemejsummoneri, &c. ad cerium diem scilicet ad terminum quadragitita
dictum ad minus et ad certum lecum. (Blatk. Mag. Ch. Joh. 14.) It
is enforced by 7 & 8 W. c. 25. which enacts that there shall be
forty days between the teste and the return of the writ of summons j
and this time is by the uniform practice since the union extended to
fifty days. (2 Hats. 235.) This practice was introduced by the
«2d article of the act of union, which required that time between
the teste and the return of the writ of summons for the firll par
liament of Great Britain.
'
13

called
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called together, it is impossible to conceive that all the mem
bers, and each of the houses, would agree unanimously upon
the proper time and place of meeting ; and if half of the
members met, and half absented themselves', who shall deter
mine which is really the legislative body, the part assembled,
or that which stays away ? It is therefore necessary that the
parliament should be called together at a determinate time
and place : and highly becoming it's dignity and independ
ence, that it ssiould be called together by none but one of
it's own constituent parts : and, of the three constituent
parts, this office can only appertain to the king ; as he is a
single person, whose will may be uniform and steady ; the
first person in the nation, being superior to both houses in
dignity ; and the only branch of the legislature that has a
separate existence, and is capable of performing any act at a
time when no parliament is in being Nor is it an exception
to this rule that, by some modern statutes, on the demise of
a king or queen, if there be then no parliament in being, the
last parliament revives, and it is to Ct again for six months, un
less dissolved by the successor : for this revived parliament
must have been originally summoned by the crown (4).
It is true, that by a statute, 16 Car. I. c. 1. it was enact
ed, that, if the king neglected to call a parliament for three
years, the peers might assemble and issue out writs for
choosing one ; and, in cafe of neglect of the peers, the con
stituents might meet and elect one themselves. But this, if
' By motives somewhat similar to
theft the republic of Venice was actualed, when towards the end of the leTtnth century it abolished the tribunes
os the peop'c, who were annuill) chosen
by the feneral disti icts of ti.e Venetian
territory, and constituted a doge in 'heir
stead; in whom the exjeutive power
•f the state at present resides. For

which their historians have assigned
these, as the principal reasons. I. The
propriety ofhaving the executive power
a part of the legislative, or senate ; to
which the foimcr annual magistrates
were not admitted. ». The necessity of
having a single peiforTTo convoke the
great council when separated. (Mod.
Un. Hist, xxvii. 15.)

(4) See p. 188.
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ever put in practice, would have been liable (0 all theinconveniencies I have just now stated : and the act itself was
esteemed so highly detrimental and injurious to the royal
prerogative, that it was repealed by statute 16 Car. II. c. 1.
From thence therefore no precedent can be drawn.
It is also true, that the convention-parliament, which
restored king Charles the second, met above a month before
his return ; the lords by their own authority, and the com
mons in pursuance of writs issued in the name of the keepers
of the liberty of England by authority of parliament : and
that the said parliament sat i.W the twenty-ninth of December,
full seven months after the restoration ; and enacted many
laws, several of which are still in force. But this was for the
necessity of the thing, which supersedes all law ; for if they
had not so met, it was morally impossible that the kingdom
should have been settled in peace. And the first thing done
after the king's return was to pass an act declaring this to
be a good parliament, notwithstanding the defect of the
king's writs '. So that, as the royal prerogative was chiefly
wounded by their so meeting, and as the king himself, who
alone had a right to object, consented to wave the objection,
this cannot be drawn into an example in prejudice of the
rights of the crown. Besides we should also remember, that
it was at that time a great 'doubt among the lawyers k, whe
ther even this healing act made it a good parliament ; and
held by very many in the negative : though it seems to have
been too nice a scruple (5). And yet, out of abundant caution,
it was thought necessary to confirm it's acts in the next par
liament, by statute 13 Car. II. c. 7. & c. 14.
i Stat. 12 Car. II. c. i.

k I Sid. i.

(5 ) William Drake, a merchant of London, was impeached for
writing a pamphlet intitled, The Long Parliament revived, in
which he maintained, that there could be no legislative authority
till that was legally and regularly dissolved by the king and the
two houses of parliament, according to the 1 6 Car. I. c. 7. Com.
Jour. 20 Nov. 1660.
u
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It is likewise true, that at the time of the revolution,
D. 1688, the lords and commons by their own authority,
and upon the summons of the prince of Orange, (afterwards
king William,) met in a convention, and therein disposed of
the crown and kingdom. But it must be remembered, that
this assembling was upon a like principle of necessity as at the
restoration ; that is, upon a full conviction that king James
the second had abdicated the government, and that the
throne was thereby vacant : which supposition of the indivi
dual members was confirmed by their concurrent resolution,
when they actually came together. And, in such a case as
the palpable vacancy of a throne, it follows ex necessitate ret,
that the form of the royal writs must be laid alide, otherwise
no parliament can ever meet again. For, let us put another
possible cafe, and suppose, for the sake of argument, that
the whole royal line should at any time fail and become ex
tinct, which would indisputably vacate the throne : in this
situation it seems reasonable to presume, that the body of the
nation, confiding of lords and commons, would have a right
to meet and settle the government ; otherwise there must be
no government at all. And upon this and no other principle
did the convention in 1688 assemble. The vacancy of the
throne was precedent to their meeting without any royal
summons, not a consequence of it. They did not assemble
without writ, and then make the throne vacant ; but, the
throne being previously vacant by the king's abdication, they
assembled without writ, as they must do if they assembled at
all. Had the throne been full, their meeting would not have
been regular; but, as it was really empty, such meeting be
came absolutely necessary. And accordingly it is declared by
statute 1 W. & M. st. 1: c. 1. that this convention was really
the two houses of parliament, notwithstanding the want of
writs or other defects of form. So that, notwithstanding
these two capital exceptions, which were justifiable only on
a principle of necessity, (and each of which, by the way,
induced a revolution in the government,) the rule laid down
is in general certain, that the king, only, can convoke a
parliament,
And
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Amd this by the antient statutes of the realm 1 he is bound
to do every year, or oftener, if need be. Not that he is, or
ever was, obliged by these statutes to call a new parliament
every year ; but only to permit a parliament to sit annually
for the redress of grievances, and dispatch of business, if need
be (6). These last words are so loose and vague, that such of
1 4 Edw. III. c. 14. 36 Edw. III. c. 10.

(6) Mr. Granville Sharp, in a treatise published some years ago,
argued ingeniously against this construction of the 4. Ed. 111. and
maintained that the words, if neeJ be, referred only to the preced
ing word, oftener. So that the true signification was, that a par
liament should be held once every year at all events ; and if there
should be any need to hold it oftener, then more than once. (See
his Declaration, Sec. p. 166.) The cotemporary records of parlia
ment, in some of which it is so expressed without any ambiguity,
prove beyond all controversy that this is the true construction. In
ancient times many favourite laws were frequently re-enacted.
In the 50 Ed. III. it is expressly and absolutely declared, that a
parliament should be held once a year. Rot. Par!. No. 186. In
the 1 R. II. we find again another petition from the commons,
that a parliament should be held once a year at the least : " £>ut
" plese a n" dit ST de tenir parlement un foetz par an au meynz, et
" ceo en lieu eonnenable." 'she king's answer is, " As to that
*' parliament shall be held every year, let the statutes thereupon
" be kept and preserved ; but as to the place where the parliament
•* mall be held, the king will therein do his pleasure." {Rot.
Parl. No. 95.) And in the next year, the king declared he had
summoned the parliament, because it was ordained that parliament
should be held once a year. {Rot. Parl. 2 R. II. No. 4.)
But I can by no means agree with Mr. Sharp, and those who
contend that it is the meaning of these records and statutes tint
there should be an election every year. The word parliament at
that time did not necessarily include any such idea ; for it is every
where applied to a session without any distinction, whether it was
held after a prorogation or a dissolution. (Rot. Parl. pafim.) It
is true that for some time after the house of commons was regularly
established dissolutions were frequent; for at that time the
electors
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our monarchs as were inclined to govern without parlia
ments, neglected the convoking them sometimes for a very
considerable period, under pretence that there was no need of
them. But, to remedy this, by the statute 16 Car. II. c. >it is enacted, that the sitting and holding of parliaments (hall
not be intermitted above three years at the most. And by the
statute 1 W. & M. ft. 2. c. 2. it is declared to be one of
the rights of the people, that for redress of all grievances,
and for the amending, strengthening, and preserving the laws,
parliaments ought to be held frequently. And this indefinite
frequency is again reduced to a certainty by statute 6 W. & M.
C 2. which enacts, as the statute of Charles the second had

electors were few, and a feat in parliament was considered rather a
burden to be avoided than a dillinction to be solicited ; and the
members were not enabled to recover their wages till the king had
discharged them from further attendance, by putting an end to
the parliament. In the first reigns after the representation of the
commons was established, the duration and intermiiuons of par
liaments were short; bnt for several reigns preceding the revolu
tion, both had become extended to such a length, that it became
necessary for the parliament to interpose it's authority, and fix some
limits to it's own existence.
In the following reigns, the longest durations and intermissions
were nearly as follows :
IntermiflioB.
Duration.
6 years.
Hen. VIII.
6 years.
—
Edw. VI.
4
Elk.
ii
4
6
Ja. I,
9
- 12
Ch. I. 8
Ch. II. 4
"7
See the printed Report of the Committee to examine Precedents
in Impeachments, 19 April, 1791, (p. 16. et seq.) In Ireland
there was no regular meeting of the parliament from 1666 till
1692 ; and from the reign of Queen Anne in 1703, it assembled
only once in two years, till j 783 ; since which time it has fat every
year a* in England. (Lerd Mountmor. 419 )
done
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done before, that a new parliament shall bewailed within three
years™ after the determination of the former (7).
II. The constituent parts of a parliament are the next
objects of our inquiry. And these are, the king's majesty,
sitting there in his royal political capacity, and the three
estates of the realm the lords spiritual, the lords temporal,
(who sit, together with the king, in one house) and the com
mons, who sit by themselves in another. And the king and
these three, estates, together, form the great corporation or
body politic of the kingdom of which the king is said to be
caput, prindpium, et finis. For upon their coming together
the king meets them, either in person or by representation 5
without which there can be no beginning os a parliament0 :
and he also has alone the power of dissolving them.
C *54 ]

It is highly necessary for preserving the balance os the
constitution, that the executive power should be a branch,
m This is the fame period, that
is allowed in Sweden for intermitting their general diets, or parliamentary
assemblies. Mod. Un. Hist, xxxiii. 1 5.

» 4 Inst. I, 2. Stat. 1 Elix. c. 3.
Hale of Parl. 1 .
« 4 Inst, 6.

(7) This part of the statute 6 W. & M. c. 2. confirms the statute
16 Car. II. c. 1. in declaring, that there snail not be a longer intervalthan three years aster a dissolution; but the 16 Car. II. seems to
be more extensive in it's operation, by providing that there shall
not be an intermission of more than three years after any sitting of
parliament, which will extend also to a prorogation. But as the
mutiny act, and the land-tax and malt-tax acts are passed for one
year only, these two statutes are now of little avail, for the par
liament must necessarily be summoned for the dispatch of business
once every year. In ancient times, especially before the abolidon
of the feudal tenures at the restoration of Ch. II, our kings had
such a revenue, independent of parliament, that they were ena
bled to reign many years together without the assistance of par
liament, and in defiance of the statutes mentioned in the preceding
note.
though
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though not the whole, of the legislative. The total union
of them, we have seen, would be productive of tyranny ; the
total disjunction of them, for the present, would in the end
produce the same effects, by causing that union against which
it seems to provide. The legislative would soon become ty
rannical, by making continual encroachments, and gradually
assuming to itself the rights of the executive power. Thus
the long parliament of Charles the first, while it acted in a
constitutional manner, with the royal concurrence, redressed
many heavy grievances and established many salutary laws.
But when the tw.o houses assumed the power of legislation, in
exclusion of the royal authority, they soon after assumed like
wise the reins of administration; and, in consequence of these
united powers, overturned both church and state, and esta
blished a worse oppression than any they pretended to remedy.
To hinder therefore any such encroachments, the king is
himself a part of the parliament : and, as this is the reason of
his being so, very properly therefore the share of legislation,
which the constitution has placed in the crown, consists in
the power of rejeSiing rather than resolving ; this being suffi
cient to answer the end proposed. For we may apply to the
royal negative, in this instance, what Cicero observes of the
negative of the Roman tribunes, that the crown has not any
power of doing wrong, but merely of preventing wrong from
being done ZThe crown cannot begin of itself any altera
tions in the present established law ; but it may approve or
disapprove of the alterations suggested and consented to by
the two houses. The legislative therefore cannot abridge the
executive power of any rights which it now has by law,
without it's own consent ; since the law must perpetually
stand as it now does, unless all the powers will agree to alter
it. And herein indeed consists the true excellence of the
English government, that all the parts of it form a mutual
check upon each other. In the legislature, the people are a [
check upon the nobility, and the nobility a check upon the
people ; by themutual privilege of rejecting what the other
9 S*Jl*—t'i!>ttrAsp!ib'n fug lege injuriesfjcUr.de! fs?'ft3!!7i adirr.U, auxtliifirtndi
nOtnit. Dt LL. 3. 9.
has
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has resolved : while the king is a check upon both, which
preserves the executive power from encroachments. And this
.very executive power is again checked and kept within due
bounds by the two houses! through the privilege they have of
inquiring into, impeaching, and punishing the conduct (not
indeed of the king *, which would destroy his constitutional
independence ; but, which is more beneficial to the public)
of his evil and pernicious counsellors. Thus every branch
of our civil polity supports and is supported, regulates and is
regulated, by the rest : for the two houses naturally drawings
in two directions of opposite interest, and the prerogative
in another still different from them both, they mutually keep
each other from exceeding their proper limits ; while the
whole is prevented from separation, and artificially connected
together by the mixed nature of the crown, which is a part
of the legislative, and the sole executive magistrate. Like
three distinct powers in mechanics, they jointly impel the
machine of government in a direction different from what
either, acting by itself, would have done ; but at the same
time in a direction partaking of each, and formed out os all ;
a direction which constitutes the true line of the liberty and
happiness of the community.
Let us now consider these constituent parts of the sovereign^power, or parliament, each in a separate view. The
king's majesty will be the subject os the next, and many sub
sequent chapters, to which we must at present refer.
The next in order are the spiritual lords. These consist of
two arch-bishops, and twenty-four bishops ; and at the disso
lution os monasteries by Henry VIII, consisted likewise of
twenty-six mitred abbots, and two priors r: a very consider
able body, and in those times equal in number to the tempo
ral nobility ' (8). All these hold, or are supposed to hold, cerq Stit. ii Car. II. c. 30.
» Co. Litt. 97.
» Scld. tit. hon. 2. 5- 17.
(8) In the p'ace referred to, Lord Coke fays, there were
twenty-seven abbots and two priort, and he is there silent re
specting
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tain antient baronies under the king : for William the con
queror thought proper to change the spiritu.il'tcnure of franlcalmoign or free alms, under which the bishops held their lands
during the Saxon government, into the feodal or Norman
tenure "by barony ; which subjected their estates to all civil
charges and assessments, from which they were before ex
empt5: and, in right of succession to those baronies, whish
were unalienable from their respective dignities, the bishops
and abbots were allowed their feats in the house of lords But
though these lords spiritual are In the eye of the law a distinct
estate from the lords temporal, arid are so distinguished in
most of our acts of parliament, yet in practice they are usually
blended together underthe one name of the lords; they intermix
111 their votes ; and the majority of such intermixture joins
both estates. And from this want of a separate assembly and
separate negative of the prelates, some writers have argued "
very cogently, that the lords spiritual and temporal are now
in reality only oce estate w : which is unquestionably true in
every effectual fense, though the antient distinction between
them still nominally continues. For if a bill should pass
their house, there is no doubt of it's validity, though every
lord spiritual should vote against it ; of which Selden and
• Gilb. Hist. Exch. 55. Spelm.W. I.
* Baronage, p. 1. c. 6. The act of
291.
uniformity, 1 Eliz. c. 1 was passed with
1 Glanr. 7. I. Co. Litt. 97. Seld. the dissent of all the bishops ; (Gib!', colit, hon. 2. 5. 19.
dex. 2S6.) and therefore the ^W^ai lords
- Whittle*Ice on Parliam. c. 72. spiritual is omitted throughout the
\Varbor:. Alliance, b. 1. c. 3.
whole (9).
■ Dyer. 60.
specting the number of the temporal peers ; but in the 'first page
of the 4th Institute, he fays their number, when he is then writ
ing, is 100, and the number of the commons 493.
(9) No rational or ancient principle can perhaps be suggested,
why the bistiops should not have exactly the fame legislative
functions as the other peers of parliament; the stile of the house
of lords, viz. the lords spiritual and temporal, was probably in
tended as a compliment to the bistiops, to express the precedence
that they are entitled to before all the temporal barons, which origin
Vol. U
O
nally
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sir Edward Coke *, give many instances : as, on the other
hand, I presume it would be equally good, if the lords tem
poral present were inferior to die bishops in number, and
every one of those temporal lords gave his vote to reject the
bill"; though fir Edward Coke seems to doubt 1 whether this
would not be an ordinancet rather than an acl, of parliament.
C '57 3

'^'HE 'ort*6 temPoral consist of all the peers of the realm
(the bishops not being in strictness held to be such, but
merely lords of parliament a) by whatever title of nobility dis
tinguished ; dukes, marquisses, earls, viscounts, or barons; of
which dignities we shall speak more hereafter. Some of these
sit by descent, as do all ancient peers ; some by creation, as
do all new-made ones; others, since the union with Scot
land, by election, which is the cafe of the sixteen peers, who
represent the body of the Scots nobility. Their number is
indefinite, and may be encreascd at will by the power of the
crown : and once, in the reign of queen Anne, there was an
fa frist. 5? 5, 6, 7. See KcTlw. Charle; II; wherein no bi/hops were
184; where it is hoMen by the judges, summoned, till after the repeal of tbe
7 Hen. VIII. that the king may hold statute 16 Car. I. c. 27. by statute rj
1, parliament without any spiritual Car. II. ft. 1. c. 2.
}prds. This was also exemplified in
1 4 Inst. 25.
fact in the two first parliaments of
* Staunsord, P. C. 153.
nally was the only character that gave a claim to a feat in the
house of lords. Unless precedents could be found to the contrary,
there seems to be no reason to doubt, but that any act at this day
would be valid, though all the temporal lords or all the spiritual
lords were absent.
In the 1 Eliz. c. 2. the stile of the parliament is> the lords and
commons in parliament assembled ; but there is the fame stile used
also in 1 Eliz. c. 1 1 . a revenue act. Lord Mouiumorfes informs
us, that on the 18th Feb. 1641, a motion was made in the Infix
house of lords, " That as all the bishops were against a representation
" about certain grievances, the lords spiritual should not be
" named: upon winch the judges were consulted ; and their opi" nion was, that in any act or order which passed, it must be en" tcred by the lordi spiritual and temporal." 1 Vol. 344.
7
instance
»
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Instance of creating no less than twelve together ; in con
templation of which in the reign of king George the first,'
a bill passed the house of lords, and was countenanced by the
then ministry, for limiting the number of the peerage. This
Was thought by some to promise a great acquisition to the
constitution, by restraining the prerogative from gaining the
ascendant in that august assembly, by pouring in at pleasure
an unlimited number of new created lords. But the bill wa»
ill-relislied and miscarried in the house of commons, whose
leading members were then desirous to keep the avenues to
the other house as open and easy as possible.
The distinction of rank and honours is necessary in every
well-governed state : in order to reward such as are eminent
for their serviced to the public, in a manner the most desira
ble to individuals, and yet without burden to the com
munity; exciting thereby an ambitious yet laudable ar*
dor, and generous emulation, in others. And emulation, 1
OT virtuous ambition, is a spring of action, which, however I
dangerous or invidious in a mere republic or under a despotic
sway, will certainly be attended with good effects under a
free monarchy; where, Without destroying it's existence,
it's excesses may be cOfltirriialry restrained by that superior
power, from Which all honour is derived. Such a spirit,
When nationally diffused, gives life arrd vigour to the com
munity; it sets all the wheels of government in motiort,
which, under a wise regulator, may be directed to any bene- [ 158 ]
ficial purpose ; am) thereby every individual may be made
subservient to the ptfblic good, while he principally means to
promote his own particular views. A body of nobiHty is also
ttKtt peculiarly necessity in our mixed and compounded coriftit«tien,%» order to support the rights of both the crown
and the people, by forming a barrier to withstand the en
croachments of both. It creates and preserves that gradual
k*le of dignity, which proceeds from the peasant to the
prince j rising like a pyramid from a broad foundation, and
diminishing to a pomt a"s it rises. It is this ascending and
contracting proportion that adds stability to any government;
O 2
for
*
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for when the departure is sudden from one extreme to ano
ther, we may pronounce that state to be precarious. The no
bility therefore are the pillars, which are reared from among
the people, more immediately to support the throne ; and, if
that falls, they must also be buried under it's ruins. Accord
ingly, when in the last century the commons had deter
mined to extirpate monarchy, they also voted the house of
lords to be useless and dangerous. And since titles of nobi
lity are thus expedient in the state, it is also expedient that
their owners should form an independent and separate branch
of the legislature. If they were confounded with the mass of
the people, and like them had only a vote in electing repre
sentatives, their privileges would soon be borne down and
overwhelmed by the popular torrent, which would effectually
level all distinctions. It is therefore highly necessary that
the body,of nobles should have a distinct assembly, distinct
deliberations, and distinct powers from the commons.
1
The commons consist of all such men of property in the
kingdom (10), as have not feats in the house of lords ; every
one of which has a voice in parliament, either personally, or
by his representatives. In a free state every man, who is
supposed a free agent, ought to be in some measure hi»
own governor ; and therefore a branch at least of the legisla
tive power should reside in the whole body of the people.
And this power, when the territories of the state are small and
it's citizens easily known, should be exercised by the people
[ 159 ] in their aggregate or collective capacity, as was wisely or
dained in the petty republics of Greece, and the first rudi
ments of the Roman state. But this will be highly incon
venient, when the public territory is extended to any consi-

» .

(to) The word commons in it's present ordinary signification,
comprizes all the people who are under the rank of peers, without
any regard to property ; but upon a future occasion, I shall endea
vour to prove, that, in it's original signification, it was confined to
those only who had a right to sit, or had a right to vote for re
presentatives, in the house of commons.
S
derable
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derable degree, and the number of citizens is encreascd.;
Thus when, after the social war, all the burghers of Italy
were admitted free citizens of Rome, and each had a vote in'
the public assemblies, it became impossible to distinguish the
spurious from the real voter, and from that time all elections
and popular deliberations grew tumultuous and disorderly,
which paved the way for Marius and Sylla, Pompey and
Cæsar, to trample on the liberties of their country, and at
last to dissolve the commonwealth. In so large a state as
ours it is therefore very wisely contrived, that the people
should do that by their representatives, which it is impracti
cable to perform in person; representatives, chosen by a num
ber of minute and separate districts, wherein all the voters are,
or easily may be, distinguished. The counties arc therefore
represented by knights, elected by the proprietors of lands;
the citizens and boroughs are represented by citizens and bur-,
gesses, chosen by the mercantile part or supposed trading in
terest of the nation ; much in the same manner as the burghers
in the diet of Sweden are chosen by the corporate towns,
Stockholm sending four, as London does with us, other cities
two, and some only one b. The number of English represent
atives is 513, and of Scots 45 ; in all 558. And every mem
ber, though chosen by one particular district, when elected
and returned serves for the whole realm. For the end of his
coming thither is not particular, but general ; not barely to
advantage his constituents, but the common wealth ; to advise
his majesty (as appears from the writ of summons c) " decomV muni conji/iosuper negotiis quibufdam arduis et urgentibus, re" g"",Jlatum, et defenftonem regni Angliae et ecclestae Anglicatiae
" concernntibus." And therefore he is not bound, like a de
puty in the united provinces, to consult with, or take the ad
vice of, his constituents upon any particular point, unless he
himself thinks it proper or prudent so to do.
These are the constituent parts of a parliament; theking, [ 160 ]
the lords spiritual and temporal, and the commons. Parts, of
which each is so necessary, that the consent of all three is re» Mod. U«. Hist, xxxiii. 18.

' 4 Inst. 14.
. O3
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/

160

The Rights

Book I.

quired to make any new law that shall bind the subject.
Whatever is enacted for law by one, or by two only, of the
three is no statute j and to it no regard is due, unless in mat
ters relating to their own privileges. For though, in the
times of madness and anarchy, the commons once palled a
vote d, " that whatever is enacted or declared for law by the
" commons in parliament assembled hath the force of law ;
•* and all the people of this nation are concluded thereby,
,c although the consent and concurrence of the king or house
,{ of peers be not had thereto (11)5" yet, when the constitution was restored in all it's forms, it was particularly en*
acted by statute 1 3 Car. II. c. x. that if any person fliall
maliciously or advisedly affirm that both or either of the
houses of parliament have any legislative authority without
the king, such person fliall incur all the penalties of a
praemunire.
III. We are next to examine the laws and customs relat
ing to parliament, thus united together and considered as one
aggregate body.
The power and jurisdiction of parliament, says fir Ed-j
■ward Coke % is so transcendent and absolute, that it cannot
be confined, either for causes or persons, within any bounds.
And of this high court, he adds, it may be truly said, *'si anti*' quitatemspecies, eft •vetujiijsuna ; si dignitatem, esl honoratifti4? ma ; sijurijdiclionem, eft capaciffima" It hath sovereign and
uncontrolable authority in the making, confirming, enlarging,
restraining, abrogating, repealing, reviving, and expounding
of laws, concerning matters of all possible denominations,
ecclesiastical, or temporal, civil, military, maritime, or crimi
nal : this being the place where that absolute despotic power,
which must in all governments reside somewhere, is intrusted,
* 4 Jan. 1648.

« 4 Inst. 36.

(11) This was a natural prologue to the tragical drama which
was performed on the 30th of the fame month. "
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by the constitution of these kingdoms. AH mischiefs and
grievances, operations and remedies, that transcend the ordi- C '^i J
nary course of the laws, arc within the reach of this extraor
dinary tribunal. It can regulate or new model the succession
to the crown ; as was done in the reign of Henry VIII and
William III. It can alter the establistied religion of the land ;
as was done in a variety of instances, in the reigns of king
Henry VIII and his three children. It can change and create
afrefli even the constitution of the kingdom and of parlia
ments themselves ; as was done by the act of union, and the
several statutes for triennial and septennial elections. It can,
in short, do every thing that is not naturally impossible ;
and therefore some have not scrupled to call it's power, by a
figure rather too bold, the omnipotence of parliament (12).
True it is, that what the parliament doth, no authority upon
earth can undp. So that it is a matter most essential to the
liberties of this kingdom, that such members be delegated
to this important trust, as are most eminent for their probi
ty, their fortitude, and their knowledge ; for it was a known
apophthegm of the great lord treasurer Burleigh, " that Eng" land could never be ruined but by a parliament :" and, as
fir Matthew Hale observes
this being the highest and
greatest court, over which none other can have jurisdiction
1h trie kingdom, if by any means a misgovernment ssiould
^ny vay fall upon it, the subjects of this kingdom are left
without all manner of remedy. To the fame purpose the
' of parliaments, 45.
(u) De Lolme has improved upon this, and has, I think, un
warrantably asserted, that " it is a fundamental principle with the
" English lawyers, that parliament can do every thing but make
" a woman a man, and a man a woman." (p. 134.) The omni
potence of parliament signifies nothing more than the supreme
sovereign power of the state, or a power of action uncontrolled
by any superior. In this fense, the king in the exercise of his
prerogatives, and the house of lords in the interpretation of laws,
are alib omnipotent ; that is, free from the control of any superior
provided by the constitution.
O4
president
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president Montesquieu, though I trust too hastily, presages * ;
that as Rome, Sparta, and Carthage have lost their liberty
and perished, so the constitution of England will in time lose
it's liberty, will perish : it will perish, whenever the legisla
tive power shall become more corrupt than the executive.
It must be owned that Mr. Locke h, and other theoretical
writers, have held, that " there remains still inherent in the
" people a supreme power to remove or alter the legislative,
" when they find the legislative act contrary to the trust re" posed in them : for, when such trust is abused, it is thereby
** forfeited, and devolves to those who gave it." But how
ever just this conclusion may be in theory, we cannot practi
se 1 62 ] cally adopt it, nor take any legal steps for carrying it into
execution, under any dispensation of government at present
actually existing. For this devolution of power, to the
people at large, includes in it a diflblution of the whole form
of government established by that people ; reduces all the
members to their original state of equality ; and, by an
nihilating the sovereign power, repeals all positive laws
whatsoever before enacted. No human laws will therefore
suppose a case, which at once must destroy all law, and com
pel men to build afresh upon a new foundation ; nor will they
make provision for so desperate an event, as must render all
legal provisions ineffectual i. So long therefore a&thc Engluk
constitution lasts, we may venture to affirm, that the power
of parliament is absolute and without control.
In order to prevent the mischiefs that might arise, by
placing this, extensive authority in hands that are either inca
pable, or else improper, to manage it, it is provided by the
custom and law. of parliament that no one shall sit or vote
in either house, unless he be twenty-one years of age. This
is also expressly declared by statute 7 & 8 W. HI. c. 25.
with regard to the house of commons ; doubts having arisen,
f Sp. 1 . 1 1. 6.
1> on Gpv. p. 4. (j 149 117.

j Sec pige 144.
i Whiteloclce, c. 50, 4 Inst- 47from
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from some contradictory adjudications, whether or no a mi
nor was incapacitated from fitting in that house k (13). It is also
enacted by statute 7 Jac. I. c. 6. that no member be permit
ted to enter into the house of commons, till he hath taken the
oath of allegiance before the lord steward or his deputy (14):
indby 30 Car. II. ft. 2. and 1 Geo. I. c. 1 2. (15) that no mem
ber shall vote or sit in either house, till he hath in the presence '
of the house taken the oath of allegiance, supremacy, and ab
juration, and subscribed and repeated the declaration against
transubstantiation, and invocation of saints, and the sacrifice
of the mass. Aliens, unless naturalized, were likewise by
the law of parliament incapable to serve therein 1 : and now
it is enacted, by statute 12 & 13 W. III. c. 2. that no alien,
even though he be naturalized, shall be capable of being a
member of either house of parliament. And there are not
only these standing incapacities ; but if any person is made a [ 163 ]
peer by the king, or elected to serve in the house of commons
by the people, yet may the respective houses upon complaint
of any crime in such person, and proof thereof, adjudge him
k Com. Journ. 1 6 Dec. 1690.

1 Com. Journ. 10 Mar. 1613. 18 Feb.1625.

(13) According to ancient principles, minors, unless actually
knighted, must have been disqualified ; for, in general, no one
^ was capable of performing the feudal services till he had attained
the age of twenty-one. And one of the most important of these
services was, attendance on the lord's court. But if the king
had conferred the honour of knighthood upon a minor, then it was
held that the imbecility of minority ceased. See note to p. 68,
id vol.
(14) On the first day of the meeting of every new parliament,
the lord steward of his majesty's household attends in a room ad
joining to the house of commons, and administers an oath to the
members present ; and he then executes a commission or deputa
tion, empowering any one or more of a great number of members
specified in it, to administer the oath to others. Com.Jcur.
(15) The oath of abjuration was altered by 6 Geo. 111. c. 53.
upon the death of the pretender.
disabled
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disabled and incapable to sit as a member m :* and this by the
law and custom of parliament (16).
m Whitrlocke of par), c 102. See
Lord's Journ. 3 May 1610. 13 May
1614. 16 May 1725. Com. Journ.

14 Feb. 15S0. 21 Jun. 1628. 9 Noc.
zi Jan. 1640. 6 Mar. 1676. 6'Mar.
17H. 17 Feb. 1769.

(16) This sentence was not in the first editions, but was added,
no doubt, by the learned Judge, with an allusion to the Middlesex
election. The circumstances of that cafe were briefly these:
On the 19 Jan. 1764, Mr. Wilkes was expelled the house of com
mons, for being the author of a paper called the North Britcm,
No. 45. At the next election, in 1768, he was elected for the
county of Middlesex; and on 3 Feb. 1769, it was resolved that
John Wilkes, Esq. having published several libels specified in the
Journals, be expelled this bouse ; and a new writ having been or
dered for the county of Middlesex, Mr. .Wilkes was re-elected
without opposition; and on the 17 Feb. 1 769, it was resolved,
that " John Wilkes, Esq. having been in this session of parlia" ment expelled this house, was and is incapable of being elected
" a member to serve in this present parliament ;" and the election
was declared void, and a new writ ordered. He was a second
time re-elected without opposition, and on 17 March 1769, the
house again declared the election void, and ordered a new writ. At
the next election, Mr. Luttrel, who had vacated his seat by accept
ing the Chiltern Hundreds, offered himself a candidate against
Mr. Wilkes. Mr. Wilkes had 1 143 votes, and Mr. Luttrel 296.
Mr. Wilkes was again returned by the sheriff". On the 15 April
1769, the house resolved, that Mr. Luttrel ought to have been
returned, and ordered the return to be amended. On the 29
April, a petition was presented by certain freeholders of Mid
dlesex, against the return of Mr. Luttrel ; and on the 8 May,
the house resolved that Mr. Luttrel was duly elected. On the
3 May 1 783, it was resolved, that the resolution of the 17
Feb. 1769 should be expunged from the Journals of the house,
as being subversive of the rights of the whole body of electors of
thi: kingdom. And at the fame time it was ordered, that all
the declarations, orders, and resolutions respecting the election
of John Wilkes, Esq. should be expunged. The history of
England furnishes many instances of important constitutional questoons that have deeply agitated the minds of the people of this
country, which can raise little or no doubt in the minds of those
who
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For, as every court of justice hath laws and customs for
it's direction, some the civil and canon, some the common
law, others their own peculiar laws and customs, so the high
court of parliament hath also it's own peculiar law, called
the lex et conflictnth parstamenti ; a law which fir Edward
Coke n observes is " ab omnibus qttaerenda, a multis ignorata (17)
«' a paucis cognita." It will not therefore be expected that we
should enter into the examination of this law, with any de
gree of minuteness : since, as the fame learned author assure*
us0, it is much better to be learned out of the rolls of parlia
ment, and other records, and by precedents, and continual
experience, than can be expressed by any one man. It will
be sufficient to observe, that the whole of the law and custom
of parliament has it's original from this one maxim, " that
* whatever matter arises concerning either house of parlia» 1 Inst. 11.

°4 Inst. 50.

who view them at a distance uninfloenced by interest or passion*
It might perhaps be a violent measure in the house of commons to
expel a member for the libels which he had published; but that
the subsequent proceedings were agreeable to the law qf parlia
ment, that is, to the law of the land, the authorities here re
ferred to by the learned judge, I conceive, do most unanswerably
prove. But what shall be considered the law with regaid to the
incapacities of candidates, since these proceedings were expunged,
it will be difficult indeed to determine. The resolution to expunge
implies the correction of an error after mature deliberation. If
it had not been declared, that a former resolution was subversive
of the rights of electors, it might perhaps have been supposed,
that it was intended only as a personal compliment to the member
expelled. But unfortunately it does not inform us in what instance
the former resolution was so subversive. Those who wiih for a
certain knowledge of their rights and liberties, must lament such
want os precision ; but they must wait with patience till the wisdom
of the house has occasion to explain it's own judgments.
(17) Lord Holt has observed, that " as to what my lord Coke
" £»y«, that the lex parliuimnti est a multit ignorata, is only because
" they will not apply themselve* to understand it." z Li.
p9> 1114.
11 mint.
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" ment, ought to be examined, discussed, and adjudged in
" that house to which it relates, and not elsewhere p."
Hence, for instance, the lords will not suffer the commons
to interfere in settling the election of a peer of Scotland ; the
commons will not allow the lords to judge of the election of
a burgess-, nor will either house permit the subordinate courts
of law to examine the merits of either cafe. But the maxims
upon which they proceed, together with the method of pro
ceeding, rest entirely in the breast of tlje parliament itself ;
and are not defined and ascertained by any particular stated
laws (18).
[ 164 3

The privileges of parliament are likewise very large and
indefinite. And therefore when in 3 1 Hen. VI the house of
lords propounded a question to the judges concerning them,
the chief justice, fir John Fortescue, in the name of his
brethren, declared, " that they ought not to make answer
" to that question : for it hath not been used aforetime that
? 4 Inst. 15.
(18) This sentence seems to imply a discretionary power in the
two houses of parliament, which surely is repugnant to the spirit
of our constitution. The law of parliament is part of the general
law of the land, and must be discovered and construed like all
other laws. The members of the respective houses of parliament
are in most instances the judges of that law; and like the judges of
the realm, when they are deciding upon past laws, they are under
the most sacred obligation to enquire and decide what the law
actually is, and not what, in their will and pleasure, or even in their
reason and wisdom, it ought to be. When they are declaring
what is the law of parliament, their character is totally different
from that with which, as legislators, they are invested when th«y
are framing new laws ; and they ought never to forget the admo
nition of that great and patriotic chiefjustice lord Holt, viz. "that
** the authority of parliament is from the law, and as it is circum" scribed by law, so it may be exceeded ; and if they do exceed
" those legal bounds and authority, their acts are wrongful, and
" cannot be justified any more than the acts of private men,"
1 Salk. 505.
••
- "
" the
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" the justices should in any wife determine the privileges of
" the high court of parliament. For it is so high and mighty
" in it's nature, that it may make law : and that which is
" law, it may make no law: and the determination and
" knowledge of that privilege belongs to the lords of parlia" ment, and not to the justices ■>." Privilege of parliament
was principally established, in order to protect it's members
not only from being molested by their fellow-subjects, but
also more especially from being oppressed by the power of the
crown. If therefore all the privileges of parliament were
once to be set down and ascertained; and no privilege to be
allowed but what was so defined and determined, it were
easy for the executive power to devise some new case, not
within the line of privilege, and under pretence thereof to
harass any refractory member and violate the freedom of par
liament. The dignity and independence of the two houses
are therefore in great measure preserved by keeping their pri
vileges indefinite (19). Some however of the more notorious
privileges of the members of either house are, privilege of
speech, of person, of their domestics, and of their lands and
1 Scld. Baronage, part 1. c. 4.
(19) In the observations above, upon the privileges of parlia
ment, the Editor is obliged to differ from the learned Judge; he
cannot but think that clearness and certainty are essentially neces
sary to the liberty of Englishmen. Mystery and ignorance are the
natural parents of superstition and slavery. How can rights and
privileges be claimed and asserted, unless they are ascertained and
defined f The privileges of parliament, like the prerogatives of
the crown, are the rights and privileges of the people. They
ought all to be limited by those boundaries which afford the greatest
fliare of security to the subject and constituent, who may be
equally injured by their extension as their diminution. The
privileges of the two houses ought certainly to be such as will bell
preserve the dignity and independence of their debates and coun
cils without endangering the general liberty. But if they are left
uncertain and indefinite, may it not be replied with equal force, that
"*der the pretence thereof the refractory members may harass the
executive power, and violate the freedom of the people ?
goods.
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goods (20). As to the first, privilege of speech, it is declared
by the statute t W. & M. st. 2. c. 2. as one of the liberties of
the people, ,c that the freedom of speech, and debates, and
" proceedings in parliament, ought not to be impeached or
•* questioned in any court or place out of parliament." And
this freedom of speech is particularly demanded of the king
in person, by the speaker, of the house of commons, at the:
opening of every new parliament. So likewise are the other
privileges, of persons, servants, lands and goods: whichare im
munities as antient as Edward the confessor ; in whose Iawsr
we find this precept, " adsytwdos venientibus, Jive fummoniti
t l<?5 3 " J'rtfjtve per fe quid agendum habuerint, fitsummapax :" and
so too, in the old Gothic constitutions, " extenditur haec pax
*' et securitas ad quatuardecim diest convocato regni fenatu
This included formerly not only privilege from illegal vio
lence, but also from legal arrests, and seisures by process
from the courts of law. And still, to assault by violence a
member of either house, or his menial servants, is a high
contempt of parliament, and there punished with the utmost
severity. It has likewise peculiar penalties annexed to it in.
the courts of law, by the statutes 5 Hen. IV. c. 6. and
1 1 Hen. VI. c. 1 1. Neither can any member of either house
be arrested and taken into custody, unless for feme indictable
offence, without a breach of the privilege of parliament.
But all other privileges which derogate from the com
mon law in matters of civil right, are now at an end, save
only as to the freedom of the member's person : which in a
peer (by the privilege of peerage) is for ever sacred and in-i
violable ; and in a commoner (by the privilege of parliament)
for forty days after every prorogation, and forty days before
the next appointed meeting ' ; which is now in effect as long
as the parliament subsists, it seldom being prorogued for more
' taf. 3.

• Steiran.i& jure Gtth. !. 3. c. 3.

« 1 Ltr. *i.

(20) The privileges of domestics, lands, at>J goods, are taken
away by 10 Gco. III. c. 50. (See p. 165.)
than
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than fourscore days at a time (21). As to all other privileges,
which obstruct the ordinary course of justice, they were re
strained by the statutes 12 W. III. c. 3. 2 & 3 Ann. c. 18.
and II Geo. II. c. 24. and are now totally abolished by sta
tute 10 Geo. III. c. 50. which enacts, that any suit may at
any time be brought against any peer or member of parliament,
their servants, or any other person entitled to privilege of par
liament ; which shall not be impeached- or delayed by pre
tence of any such privilege ; except that the person of a mem
ber of the house of commons shall not thereby be subjected
to any arrest of imprisonment. Likewise, for the benefit of
commerce, it is provided by statute 4 Geo. III. c. 33. that
any trader, having privilege of parliament, may be served
with legal process for any just debt to the amount of 100/.
and unless he makes satisfaction within two months, it shall
be deemed an act of bankruptcy; and that commissions of[ 166
bankrupt may be issued against such privileged traders, m
like manner as against any other.
The only way by which courts of justice could antiently
take cognizance of privilege of parliament was by writ of
privilege, in the nature of a superseded*, to deliver the party
out of custody when arrested in a civil suit". For when a
letter was written by the speaker to the judges, to stay pro
ceedings against a privileged person, they rejected it as con
trary to their oath of office v. But since the statute 1 2 W.
III. c. 3. which enacts that no privileged person fliall be
subject to arrest or imprisonment, it hath been held that
• Djer 59. 4 Ptyn. Bm. ParI.
757-

» Latch 48. Noy. 83.

(ai) It docs not appear that the privilege from arrest i9 limited
to any precise time after a dissolution ; but it has been determined
by atl the judges that it extends to a convenient time. (Col. Pit's
'aft, 1 Sir. 988.) Prynne is of opinion that it continued for the
number of days the member received wages after a dissolution,
which were in proportion to the distance between his home and the
pl*ce where the parliament was held. 4 Par!. Writs, 68.
such

i6f>
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such arrest is irregular ab initio, and that the party may be
discharged upon motion w. It is to be observed,, that there
• is no precedent of any such writ of privilege, but only in
civil suits •, and that the statute of i Jac. I. c. 13. and
that of king William (which remedy some inconveniences
arising from privilege of parliament) speak only of civil
actions. And therefore the claim of privilege hath been
usually guarded with an exception as to the cafe of indictable
crimes 1 ; or as it hath been frequently expressed, of trea
son, felony, and breach (or surety) of the peace |r. Whereby
it seems to have been understood that no privilege was al
lowable to the members, their families, or servants, in any
tr'ime whatsoever ; for all crimes are treated by the law as
being contra pacan domlni regls. And instances have not been
wanting, wherein privileged persons have been convicted of
misdemesnors, 'and committed, or prosecuted to outlawry,
even in the middle of a session z ; which proceeding has after

.

wards received the sanction and approbation of parliament**
To which may be added, that a few years ago, the cafe of
writing and publishing seditious libels was resolved by both
[ 167 J housesbnotto be intitled to privilege (22) ; and that the rea
sons upon which that cafe proceeded0, extended equally to
every indictable offence. So that the chief, if not the only
privilege of parliament, in such cafes, seems to be the right
of receiving immediate information of the imprisonment or
detention of any member, with the reason for which he is
detained : a practice that is daily used upon the slightest
military accusations, preparatory to a trial by a court mar,

» Stra. 989.
* Com. Journ. 17 Aug. 1641.
r 4 Inst. 25. Com. Journ. so May
1675.
* Mkb. 16 EJ-w. IV. in Scacib—

Lord Raym. 1461.
a Com. Journ. 16 May 1716.
1> Com. Journ. 24 Nov. Lords' Journ.
29 Nov. 1763.
c Lords' Protest. \b\d.
■
:
■
;
—*

(22) The contrary had been determined a short time before in
the cafe of Mr. Wilkes by the unanimous judgment of lord Cajnden and the court of common pleas, z Wilf, 25 v .
till}

Ch. 2.
«/ Persons.
167
tiai d ; and which is recognized by the several temporary sta
tutes for suspending the habeas corpus act c ; whereby it is prqvided, that no member of either house shall be detained, till
the matteT of which he stands suspected, be first communi
cated to the house of which he is a member, and the consent
of the said house obtained for his commitment or detaining;
But yet the usage has uniformly been, ever since the revo
lution, that the communication has been subsequent to the
arrest.
These are the general heads of the laws and customs re
lating to parliament, considered as one aggregate body. We
will next proceed to
IV. The Jaws and customs relating to the house of lords
in particular. These, if we exclude their judicial capacity,
which will be more properly treated of in the third and
fourth books of these commentaries, will take up but little
of our time.
One very antient privilege is that declared by the charter
of the forest f, confirmed in parliament 9 Hen. Ill ; viz. that
every lord spiritual or temporal summoned to parliament, and
palling through the king's forests, may, both in going and returning, kill one or two of the king's deer without warrant j
in view of the forester if he be present, or on blowing a horn
if he be absent : that he may not seem to take the king's
venison by stealth.
In the next place they have a right to be attended, and [ i6B ]
constantly arc, by the judges of the court of king's bench
and common pleas, and such of the barons of the exchequer
»s are of the degree of the coif, or have been made serjeants
■at law ; as likewise by the king's learned counsel, being ser
jeants, and by the masters of the court of chancery ; for their
advice in point of laWj and for the greater dignity of their
* Com. Journ. 10 Apr. 1761.
' particularly 17 Cca. II. c. 6.
Vol. I.

' c. II.
P

proceedings,
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proceedings. The secretaries of state, with the attorney and
solicitor general, were also used to attend the house of peers,
and have to this day (together with the judges, &c.) their re
gular writs of summons issued out at the beginning of every
parliament ad traclartdum et confilium impetidetidum, though
not ad consentiendum ; but, whenever of late years they have
been members of the house of commons h, their attendance
here hath fallen into disuse (23).
Another privilege is, that every peer, by licence obtain • ed from the king (24), may make another lord of parliament
P Stat. 31 Hen. VIII. c 10. Smith's
commonw. b.z.c. 3. Moor. 551- 4lnft.
4. Hale of Parl. 140.

•> See Com. Journ. II Apr. 1614.
8 Feb. 1620. 10 Feb. 1625. 4 lull. 48*.

(23) On account of this attendance there are several resolutions
before the restoration, declaring the attorney general incapable of
fitting among the commons. Sir Heneage Finch, member for the
university of Oxford, afterwards lord Nottingham and chancellor,
was the first attorney general who enjoyed that privilege. Sim. 28.
(24) This licence has long ceased in Ireland ; but the proxies in
the English house of lords are still entered in Latin ex licentic. regis :
this created a doubt in Nov. 1788, whether the proxies in that par
liament were legal on account of the Icing's illness? (1 Ld. Mcuntm.
342.) But this I conceive is now so much a mere form, that
the licence may be presumed. Proxies cannot be used in a com
mittee. Ib. 106. A proxy cannot sign a protest in England, but he
can in Ireland. (2 Ib. 191.)
The order that no lord should have more than two proxies was
made 2 Car. I. because the duke of Buckingham had no less than
fourteen. (1 Ruftw. 269.)
A similar order was made in Ireland during lord Stxaffbrd's lieu
tenancy to correct a like abuse.
There is an instance in Wight, 50, where a proxy is called liter*
atiornatus ad farliamcntnm, which it is in efFecl. The peer who
has the proxy is always called in Latin procurator. If a peer, after
appointing a proxy, appears personally in parliament, his proxy is
revoked and annulled. 4 Inst. 13. By the orders of the house,
no proxy shall vote upon a question of guilty or not guilty ; and a
6
spiritual

Ch. 2.

t/ IJ£Rsows.

168

his proxy, to vote for him in his absence1. A privilege, which
a member of the other house can by no means have, as he is
himself but a proxy lor a multitude of other people k.
Each peer has also a right, by leave of the house, when
a vote passes contrary to his sentiments, to enter his dissent
on the journals of the house, with the reasons for such dissent}
which is usually (tiled his proteit(25).
All bills likewise, that may in their consequences any
way assect the right of the peerage, arc by the custom of
parliament to have their first, rife and beginning in the house
of peers, and to suffer no changes or amendments in the
house of commons.
There is also one statute peculiarly relative to the house
of lords; 6 Ann. c. 23. which regulates the election of the
sixteen representative peers of North Britain, in consequence [ 1C9 ]
of the twenty-second and twenty-third articles of the union :
and for that purpose prescribes the oaths, trV. to be taken by
the electors ; directs the moile of ballotting ; prohibits the
peers electing from being attended in an unusual manner ;
and expressly provides, that no other matter shall be treated
.of in that assembly, save only the election, on pain of incur
ring a praemunire.
V. The peculiar laws and customs of the house of com ■
mens relate principally to the raising of tuxes, and the elec
tions of members to serve in parliament.
' Scld. baronage, p. 1. c. 1.

k 4 Inst. iz.

spiritual lord (hall only be-a proxy for a spiritual lord, and a tempo
ral lord for a temporal. Two or more peers may be proxy to one
absent peer ; but lord Coke is os opinion (4 Inst, iz.) that they can
not vote unless they all concur. 1 PVocdd. 41.
(2;) Lord Clarendon relates, that the f.rit instances of protest;
*'i:h reasons in England were in 1641, before which time they usu
ally or.!y set down their names ?.s dissentient to a vote ; the first rcgularjirotest in Ireland was in 1662. 1 Ld. i.luuntm. 402.
P 2
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First, with regard to taxes : it is the antient indisputable
privilege and right of the house of commons, that all grants
of subsidies or parliamentary aids do begin in their house, and
arc first bestowed by them 1 ; although their grants are not
effectual to all intents and purposes, until they have the
assent of the other two branches of the legislature. The ge
neral reason, given for this exclusive privilege of the house of
commons, is, that the supplies are raised upon the body of
the people, and therefore it is proper that they alone should
have the right of taxing themselves. . This reason would be
unanswerable, if the commons taxed none but themselves :
but it is notorious that a very large share of property is in
die possession of the house of lords ; that this property is
equally taxable, and taxed, as the property of the commons;
and therefore the commons not being the sole persons taxed,
this cannot be the reason of their having the sole right of
raising and modelling the supply. The true reason, arising
from the spirit of our constitution, seems to be this. The
lords being a permanent hereditary body, created at pleasure
by the king, are supposed more liable to be influenced by
the crown, and when once influenced to continue so, than
the commons, who are a temporary elective body, freely
nominated by the people. It would therefore be extremely
dangerous, to give the lords any power of framing newtaxes for the subject •, it is sufficient that they have a power
of rejecting, if they think the commons too lavish or impro[ 170 ] vident in their grants. But so reasonably jealous are the
commons of this valuable privilege, that herein they will not
suffer the other house to exert any power but that of reject
ing •, they will not permit the least alteration or amendment
to be made by the lords to the mode of taxing the people by
a money bill ; under which appellation are included all
bills, by which money is directed to be raised upon the sub
ject, for any purpose or in any shape whatsoever; either for
the exigencies of government, and collected from the king
dom in general, as the land tax ; or for private benefit, and
collected in any particular district, as by turnpikes, parish
• 4 Inst. in.
rates,
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rates, and the like (26). Yet fir Matthew Hale m mentions one
cafe, founded 011 the practice of parliament in the reign 0/
Henry VI n, wherein he thinks the lords may alter a money
bill : and that is, if the commons grant a tax, as that of
tonnage and poundage, for four years ; and the lords alter it
to a less time, as for two years here, he fays, the bill need
not be sent back to the commons for their concurrence, but
may receive the royal assent without farther ceremony;
' for the alteration of the lords is consistent with the grant of
the commons. But such an experiment will hardly be re
peated by the lords, under the present improved idea of the
privilege of the house of commons, and, in any cafe where a
money bill is remanded to the commons, all amendments in
the mode of taxation are sure to be rejected.
Next, with regard to the elections of knights, citizens,
and burgesses ; we may observe, that herein consists the
exercise of the democratical part of our constitution : for in
a democracy there can be no exercise of sovereignty but by
suffrage, which is the declaration of the people's will. In
all democracies therefore it is of the utmost importance to
<* on parliaments. 65, 66.
0 Year book, 33 Hen. VI. 17. But
fee tke answer to this cafe by sir Hc-

neage Finch. Com. Journ. 12 Apr,
1671.

(26) This rule is now extended to all bills for canals, paving,
provision for the poor, and to every bill in which tolls, rates, or
duties are ordered to be collected ; and also to all bills in which
pecuaiary penalties and sines are imposed for offences. (3 Hats. 1 1 o.)
But it should seem it is carried beyond its original spirit and in
tent, when the money raised is not granted to the crown.
Upon the application of this rule, there have been many warm
contests between the lords and commons, in which the latter seem
always to have prevailed. See many conferences collected by Mr.
Hatsel, in his Appendix to the 3d vol.
In Appendix D, the conference of 20 & 22 April 1671, the
general question is debated with infinite ability on both fides, but
particularly on the part of the commons in an argument drawn
up by sir Hcneage Finch, then attorney general.
P 3
regulate
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regulate by whom, and in what manner, the suffrages arc to
be given. And the Athenians were so justly ealous of this
prerogative, that a stranger, who interfered in the assemblies
of the people, was punished by their, laws with death : be
cause such a man was esteemed guilty of high treason, by
s_ 171 ] usurping those rights of sovereignty, to which he had no
title. In England, where the people do not debate in a
collective body but by representation, the exercise of this
sovereignty consists in the choice of representatives. The
laws have therefore very strictly guarded against usurpation
or abuse of this power, by many salutary provisions ; which
may be reduced to these three points, 1. The qualifications
of the electors. 2. The qualifications of the elected. 3. The
proceedings at elections.
I. As to the qualifications of the electors. The true rea
son of requiring any qualification, with regard to property,
in voters, is to exclude such persons as arc in so mean a situa
tion that they are esteemed to have no will os their own. If
these persons had votes, they would be tempted to dispose cf
them under some undue influence or other. This would'
give a great, an artful, or a wealthy man, a larger (hare in
elections than is consistent with general liberty. If it were
probable that every man would give his vote freely and with
out influence of any kind, then, upon the true theory and
genuine principles of liberty, every member of the commu
nity, however poor, stiould have a vote in electing those
' delegates, to whese charge is committed the disposal of his
property, his liberty, and his life. But, since that can hardly
be expected in persons of indigent fortunes, or such as are
under the immediate dominion of others, all popular states
have been obliged to establish certain qualifications-, whereby
some, who are suspected to have no will of their own, are
excluded from voting, in order to set other individuals, whose
wills may be supposed independent, more thoroughly upon a
level with each other.
Akd this constitution of suffrages is framed upon a wiser
principle, with us, than either of the methods of voting, by
centuries
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centuries or by tribes, among the Romans. In the method
by centuries, instituted by Servius Tullius, it was principally
property, and not numbers, that turned the scale : in the me
thod by tribes, gradually introduced by the tribunes of the
people, numbers only were regarded, and property entirely
overlooked. Hence the laws palled by the former method had
usually too great a tendency to aggrandize the patricians or [
rich nobles ; and those by the latter had too much of a level
ling principle. Our constitution steers between the two
extremes. Only such are entirely excluded, as can have no
will of their own : there is hardly a free agent to be found,
who is not entitled to a vote in some place or other in the
kingdom. Nor is comparative wealth, or property, entirely
disregarded in elections ; for though the richest man has only
one" vote at one place, yet, if his property be at all diffused,
he has probably a right to vote at more places than one, and
therefore has many representatives. This is the spirit of our
constitution : not that I assert it is in fact quite so perfect " as
I have here endeavoured to describe it •, for, if any alteration
might be wished or suggested in the present frame of parlia
ments, it should be in favour of a more complete represent
ation of the people.
But to return to our qualifications ; and first those of
electors for knights of the shire. 1 . By statute 8 Hen. VI.
c> 7. and 10 Hen. VI. c. 2. (amended by (27) 14 Geo. III.
" The candid and intelligent reader
■31 apply thjS observation to many other
puts us the work before him, wherein
the cumtitution ot' our laws and govern^t arc represented as nearly approach">J to perfection ; without descending to
'!■•« invidious talk of pointinj out such
^*i«ionj and corruptions, as length of

time and a loose state of national morals
have too great a tendency to produce.
The incurvations of practice are then
the most notorious when compared with
the rectitude of the rule ; and to eluci
date the clearness of the spring, conveys
the strongest satire on those who have
polluted or disturbed it.

sj?) The 14 Geo. III. c. 58. made the residence of the elector*
Jnd the elected in their respective counties, cities, and boroughs no
longer necessary. It had been required from both by a statute
pÆd in the 1 Hen. V.
P 4
c. 58.)
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c. c8.)the knights of the shire shall bechosen of people whereof
every man shall have freehold to the value of forty (hillings by
the year within the county; which (by subsequent statutes)isto
be clear of all charges anddeductions,except parliamentary and
parochial taxes (28). The knights of (hires are the represent
atives of the landholders, or landed interest of the kingdom :
their electors must therefore have estates in lands or tene
ments, within the county represented : these estates must be
freehold, that is, for term of life at least ; 'because benefi
cial leases for long terms of years were not in use at the mak
ing of these statutes, and copyholders were then little better
than villeins, absolutely dependent upon their lords : this
freehold must be of forty (hillings annual value ; because that
1 73 ] sum would then,with proper industry,furnish all the necessaries
of life, and render the freeholder, if hepleascd, an independent
man. For bishop Fleetvvood, in his chronlcon preciosum, writ
ten at the beginning of the present century, has fully proved
forty (hillings in the reign of Henry VI to have been equal to
twelve pounds per annum in the reign of queen Anne ; and,
as the value of money is very considerably lowered since the
bishop wrote, I think we may fairly conclude, from this and

(28) The voter's evidence of the value must be received at the
poll ; but it is not conclusive, and may be contradicted by other evi
dence, upon a scrutiny, or before acommittee. The 7 & 8 W. III.
c, 25. expressly declares, that public taxes arc not to be deemed
charges payable out of the estate; and therefore one would think
that the plain and obvious construction would be, that wherever a
freeholder has an estate which would yield him 40 s. before these
taxes are paid, or for which he would receive a rent of 'Oi. if he
pnid the taxes himself, he would have a right to vote ; yet a committi s has decided that when a tenant paid a rent less than 40 s.
but paid parochial taxes, which added to the rent amounted to more
than 40/. the landlord had no right to vote. A strange decision !
2 LuJ. 475.
Two committees have held that the interest of a mortgage is a
charge, which if it reduces the value under 40 s. takes away the
vote, though there is an intermediate decision of a committee, in
which the contrary was held. Ib. 467.
other
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other circumstances, that what was equivalent to twelve
pounds in his days is equivalent to twenty at present. The
other less important qualifications of the electors for counties
in England and Wales may be collected from the statutes cited
in the margin0; which direct, 2. That no person under twentyone years of age stiall be capable of voting for any member.
This extends to all sorts of members, as well for boroughs as
counties *, as does also the next, viz. 3. That no person con
victed of perjury, or subornation of perjury, fliall be capable
of voting in any election. 4. That no person shall vote in
right of any freehold, granted to him fraudulently to qualify
him to vote. Fraudulent grants are such as contain an agree
ment to reconvey, or to defeat the estate granted ; which
agreements are made void, and the estate is absolutely vested
in the person to whom it is so granted (29). And, to guard
the better against such frauds, it is farther provided, 5. That
• every voter shall have been in the actual possession, or receipt
of the profits, of his freehold to his own use for twesve calen
dar months before ; except it came to him by descent, mar
riage, marriage-settlement, will, or promotion to a benefice or
office. 6. That no person shall vote in respect os an annuity
or rentcharge, unless registered with the clerk of the peace
twelve calendar months before (30). 7. That in mortgaged
er trust estates, the person in pofTcflion, under the above-men
tioned restrictions, (hall have the vote. 8. That only one per
son shall be admitted to vote for any one house or tenement,
D7fcSW.IlI.c.i5. loAnn.caj. 2Geo.II.c1I. 18 Ceo. II. c. iS.
3'Cto.ll. c. 14. 3Geo. ll.'.c. 24.

(29) And every person, who shall prepare or execute such con"yance, or who lliail give his vote under it, (hall surfeit 40 /.
10 Ann. c. 23./ 1.
(30) It must be an annuity or r;nt-charge issuing out os a freefold estate ; and isit accrues or devolves by operation of law within
a y&r of the election, a certificate of it mull be entered with the
clerk of the peace before the first day of the election. 3 Geo. HI.
'
%w. 145to
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to prevent the splitting os freeholds (31). 9. That no estate
shall qualify a voter, unless the estate has been assessed to some
land tax aid, at least twelve months before the election (32).

This is true only when a freehold estate is split and divided
by the grantor in order to multiply votes and for election purposes.
It would be highly unreasonable and absurd to suppose (though it
has been so contended) that it extends to every cafe, where a. per
son fairly and without any particular view to an election purchases
a part of a greater estate. It is part of the freeholder's oath that
the estate has not been granted to him fraudulently on' purpose to
qualify him to give his vote. The one vote I presume was in
tended for the part retained by the grantor, for if the whole had
been granted out thus fraudulently, no vote at all could have been
given for it. See this subject treated fully in Mr. Heywood's Law
of Elect. 99. It cannot, I should think, be considered a fraudulent
grant under any statute, isa person should purchase an estate merely
for the sake of the vote, if he buys it absolutely, and without any
reservation, or secret agreement between the grantor and himself.
But it never has been supposed that this statute extends to cafes,
which arise from operation of law, as devises, descents, &c. as if
an estate should descend to any number of females, the hus
band of each would have a right to vote, if his interest amounted
to 40 s. a year.
A husband may vote for his wise's rir;ht of dower without an ac
tual assignment of it by metes and bounds. 20 Gco.Hl.c. 17.
/.It.
Two or more votes may be given successively for the same estate
or interest at the same election ; as where a freeholder votes and
dies, his heir or devisee may afterwards vote at the fame election.
And it seems to be generally true, that where no length of posses
sion is required by any act of parliament, the elector may be admit
ted to vote, though his right accrued since the commencement
of the election. 1 Doug. 272. z Lud. 427.
(32) This is altered by 20 Geo. III. c. 17. The estate shall be
assessed to the land-tax six months before the election, either in the
name of the voter or his tenant ; but if he has acquired it by mar
riage, descent, or other operation of law, in that case it must have
been assessed to the land-tax within two years before the election,
either in the name of the predecessor, or person through whom the
voter derives his title, or in the name of the tenant of such person.
This
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10. That no tenant by copy of court roll sha41 be permitted to
vote as a freeholder. Thus .much for the electors in coun
ties (33).
As for the electors of citizens and burgesses, these are sup
posed to be the mercantile part or trading interest of this
kingdom. But as trade is of a fluctuating nature, and seldom
long fixed in a place, it was formerly left to the crown to sum
mon, pro re tiata, the molt flourishing towns to fend repre
sentatives to parliament. So that as towns increased in trade,and grew populous, they were admitted to a share in the le
gislature. But the misfortune is, that the deserted boroughs'
continued to be summoned, as well as those to whom their"
trade and inhabitants were transferred ; except a few which
petitioned to be eased of the^expence, then usual, of main
taining their members : four shillings a day being allowed
for a knight of the shire, and two shillings for a citizen or
burgess : which was the rate of wages established in the reign
of Edward III p (34)- Hence the members for boroughs now
p 4 Inst. 16.
This requisite of assessment was intended to prevent fraud and
confulion, by having a ready proof of the existence of the es
tate os the voter, and some measure of it's value ; but it is itself
ptrhaps a greater evil than it was intended to remove ; for an omis
sion or irregularity in the assessment operates as a disfranchifement.
Every freeholder, who wishes to preserve the important privilege
os voting, mud carefully examine every year the assessment, when
it is iluck upon thechurch door, to see that he is duly assessed ; and
if he is not, he may appeal to the commissioners, and he may any
time afterwards apply to the clerk of the peace, and upon payment
of 15. may examine the duplicate returned to the sessions; but it
seems that he is thcti too late to correct an error, unless he has
pr:vioufly appealed to the cominiflioners ; but from the judgment
of the commissioners an appeal lies to the next quarter sessions.
(3?) By 2f Geo. III. c. 41. no person employed in managefegor collecting the duties of excise, customs, stamps, salt,- win
dows, or houses, or the revenue of the post-office, snail vote at any
election, and if such person presumes to vote, he snail forfeit loo/.
This act does hot extend to freehold c faces granted by letters patent.
(34) Lord Coke, in the page referred to by the learned Judge,
ft}!, that this rate of wages hath been time out of mind, and that
it
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bear above a quadruple proportion to those for counties, and
the number of parliament men is increased fince Fortescue's
it is expressed in many records ; and for example, refers to one
in the 46 Ed. III. where this allowance is made to one of the
knights for the county of Middlesex. But Mr. Prynne's fourth
Register of Parliamentary Writs, is confined almost entirely to the
investigation of this subject, and contains a very particular chro
nological history of the writ dl expenfis militum, civium, et
burgenfium, which was framed to enforce the payment of these
wages. Mr. Prynne is of opinion that these wages had no other
origin than that principle of natural equity and justice qui fentit
ccmmodum, debtt/entire et onus. (p. 5.)
I shall endeavour to prove, upon a future occasion, that represent
ation at the first was nothing more than the attendance of a part
of a number, who were individually bound to attend, and where
the attendance of the rest was dispensed with ; and as all were un
der the fame obligation to render this service, and it was left to
themselves to determine which of them sliould undertake it,
it became equitable that all sliould contribute to the expence and
inconvenience incurred. And what Mr. Prynne informs us is
remarkable : ** that the first writs of this kind extant in our
" records are coeval with our king's first writs of summons to
" elect and fend knights, citizens, and burgesses, to parliament,
" both of them being first invented, issued, and recorded toge" ther in 49 H. III. before which there are no memorials nor
" evidences of either of those writs in our historians or records."
(p. 2.) The first writs direct the sheriff to levy from the commu
nity, i. e. the electors of the county, and to pay the knights,
rationabiles expenfas fuas in <ver.iendo ad diflum parliAmentum, ibidem
morando, et txinde ad propria redeundo. And when the writs of
summons were renewed in the 23d of Ed. I. these writs issued again
in the fame form at the end of the parliament, and were continued
in the fame manner till the 16 Ed. II. when Mr. Prynne finds the
" memorable writs," which first reduced the expences of the re
presentatives to a certain sum by the day, viz. 4/. a day for every
knight, and 2 s. for every citizen and burgess ; and they specified
also the number of days for which this allowance was to be made,
being more or less according to the distance between the place of
meeting in parliament and the member's residence. When this
sum was first ascertained in the writ, the parliament was held at
7
York,
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time, in the reign of Henry the sixth, from 300 to upwards of
500, exclusive of those for Scotland. The universities were in

York, and therefore the members for Yorkshire were only allowed
their wages for the number of days the parliament actually fat,
being supposed to incur no expence in returning to their respective
homes ; but at the fame time, the members for the distant coun«
ues had a proportionate allowance in .addition. Though from
this time, the number of days and a certain sum are specifically
expressed in the writ, yet Mr. Prynne finds a few instances after
this, where the allowance is a less sum ; and in one, where one of
the county members had but 3 j. a day because he was not, in fact,
a knight. But with those few exceptions, the sum and form con
tinued with little or no variation. Mr. Prynne conjectures, with
great appearance of reason, that the members at that time en
joyed the privilege- of parliament only for the number of dayt
for which they were allowed wages, that being considered a suf
ficient time for their return to their respective dwellings, (p. 68.)
But this allowance, from its nature and origin, did not preclude
any other specific engagement or contract between the member and
his conltituents ; and the editor of Glanville's Reports has given in
the preface, p. 23, the copy of a curious agreement between
John Strange the member for Dunwich and his electors, in the
3 Ed. IV. 1463, in which the member covenants, " whether
" the parliament hold long time or short, or whether it fortune to
" be prorogued, that he will take for his wages only a cade and
" half a barrel of herrings, to be delivered by Christmas."
In Scotland the representation of the ihires was introduced
or confirmed by the authority of the legislature, in the seventh par
liament of Ja. I. anno 1427, and there it is at the fame time ex
pressly provided, that " the commissares fall have costage of them
" ofilk fchire, that awe compeirance in parliament." Murray's Stat.
It is said, that Andrew Marvell, who was member for Hull
in the parliament after the restoration, was the last person in
this country that received wages from his constituents. Two sliiliings a day, the allowance to a burgess, was so considerable a sum
in ancient times, that there are many instances where boroughs
petitioned to be excused from sending members to parliament, re
presenting that they were engaged in building bridges or other
public work?, and therefore unable to bear such an extraordinary
expence.
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general notempowered to send burgessesto parliament; though
once, in 28 Edw. I. when a parliament was summoned to
expence. (Pryn. on 4 hist. 32.) And it is somewhat remarkable,
that from the 33 Ed. III. and uniformly through the five succeeding
reigns, the sheriff' of Lancashire returned, non Junt aliquœ ei-vitates
feu burgi infra comitatum Lancei/fritc, de quibus altqui ci<vcs nel
burgen/es ad didlum parliamcntum -venire dtber.t feu sclent, nee pojsuttt
profter eorum debilitatem & pauper!alum. But from these exemp
tions in ancient times, and the new creations by the king's char
ter, which commenced in the raign of Ed. IV. (who in the 171!)
year of his reign granted to the borough of Wenlock the right
of sending one burgess to parliament, {Sim. 97.) the number of
the members of the house of commons perpetually varied till the
29 Car. II. who in that year granted, by his charter, to Newark,
the privilege of sending representatives to parliament, which was
the last time that this prerogative of the crown was exercised,
(l Doug. El. 69.) Since the beginning of the reign of Hen.
VIII. the number of the representatives of the commons is nearly
doubled ; for in his first parliament the house consisted only of
298 members : it does not appear that any place has lost its right
of fending representatives since that time ;' and 260 have since
been added by act of parliament, or by the king's charter either
creating new or reviving old boroughs. The legislature added
27 for Walps by 27 Hen. VIII. c. 26.; 4 for the county and city
of Chester by 34 Hen. VIII. c. 13.; 4 for the county and city of
Durham by 25 Car. II. c. 9. ; and 4.5 for Scotland by the act of
union ; in all 80; and 180 have been added by charter: Hen.
VIII. created or restored by charter 4. See Pref. to Glan-v. Rep,
Ed. VI.
...
48
Mary
21
Elizabeth
60
Ta. I.
27
Ch. I.
,8
Ch. II.
...
2
180
Parliament has created
. 80
In the first parliament of Hen. VIII. 298
In all 558 the present number.
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consider of the king's right to Scotland, there were issued writs,
which required the university of Oxford to send up four or five,
and that of Cambridge two or three, of their most discreet and
learned lawyers for that purpose 1. But it was king James the
first who indulged them with the permanent privilege to fend
constantly two of their own body ; to serve for those students
who, though useful members of the community, were neither
concerned in the landed nor the trading interest ; and to pro
tect in the legislature the rights of the republic of letters. The
right of election in boroughs is various, depending entirely on
the several charters, customs, and constitutions of the respec
tive places, which has occasioned infinite disputes ; though
now by statute 2 Geo. II. c. 24. the right of voting for the [
suture shall be allowed according to the last determination of
the house of commons concerning it (35). And by statute
1 Prynnc parl. writs. I. 345.

To the first parliament of Ja. I. the members of the upper-house
were 78, of the lower 470. 5 Parl. Hist. 11.
(35) That statute was merely retrospective, or only made the
last determination of the right prior to the statute conclusive, with
out having any influence over decisions subsequent to the 2 Geo.
II. And this provision was omitted in Mr. Grenville's excellent
act, so that the same question, respecting the right of election in
some places, was tried over again every new parliament ; but to
supply this defect, it was enacted by the 28 Geo. III. c. 52. that
whenever a committee shall be of opinion that the merits of a
petition depend upon a question respecting the right of election,
or the appointment of the returning officer, they shall require the
counsel of the respective parties, to deliver a statement of the
right for which they contend, and the committee sliall then re
port to the house those statements with their judgment thereupon ;
and if no person petition within a twelvemonth, or within four
teen days after the commencement cf the next session, to oppose
sach judgment, it h final and conclusive for ever. But if such a
petition be presented, then, before the day appointed for the
consideration of it, any other person, upon his petition, may be ad
mitted to defend the judgment; and a second committee shall be
appointed exactly in the same manner as the first, and the deci
sion
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3 Geo. III. c. r j. no freeman of any city or borough (other
than such as claim by birth, marriage, or servitude) shall be
entitled to vote therein, unless he hath been admitted to his
freedom twelve calendar months before (36).
2. Next, as to the qualifications of persons to be defied
members of the house of commons. Some of these depend
upon the law and custom of parliament, declared by the house
of commons ' \ others upon certain statutes. And from these
it appears, 1. That they must not be aliens born or minors
2. That they must not be any of the twelve judges", because
they sit in the lords' house ; nor of the clergy w, for they sit in
» 4 Infl. 47, 48.
« Se«pag. i6z.
« Ibid.

« Com. Journ. 9 Nov. 11605.
"Com. Journ. 13 Oct. 1553. S Feb.
1620. 17 Jan. 1661.

sion of that committee puts an end to all future litigation upon the
point in question.
(36) This is called the Durham act, and it was occasioned by
the corporation of Durham having, upon the eve of an election,
in order to serve one of the candidates, admitted 215 honorary
freemen. Some corporations have the power of admitting honor
ary freemen, viz. persons who, without any previous claim or
pretension, are admitted to all the franchises of the corporation.
The Durham act is confined to persons of that description solely.
It has frequently been contended, that if honorary freemen are
created for the occasion, that is, merely for an election purpose,
it is a fraud upon the rights of election ; and that by the common
law, as in other cases of fraud, the admission and all the conse
quences would be null and void ; that within the year, by the
statute, fraud was presumed ; but that after that time, the statute
left the necessity of proving it upon those who imputed it. But in
the Bedford case (2 Doug. 91.) the committee were clearly of
opinion, that the objection os occasionally did not lie against
freemen made above a year before the election.
No length of possession is required from voters in burgagetenure boroughs. There are about twenty-nine burgage-tenure
boroughs in England. (1 Doug. 224.) In these the right of vot
ing is annexed to some tenement, house, or spot of ground, upon,
which a house in ancient times has stood. Any number of these
burgage
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the convocation (37); nor persons attainted of treason or felo
ny x, for they are unfit to fit any where. 3. That sheriff's of
* Com. Jomn. 21 Jan. 1 580. 4 Inst. 47.

burgage-tenure estates may be purchased by one person, which,
at any time before a contested election, may be conveyed^ to so
many of his friends, who would each in consequence have a right
to vote.
By the 26 Geo. III. c. 100. it is enacted, that in boroughs, where
the householders or inhabitants of any description claim to elect, no
person (hall have a right to vote as such inhabitant, unless he has
actually been resident in the borough six months previous to the
day on which he tenders his vote.
(37) It was decided by a committee of the house of commons
in the cafe of Newport in 1785, that a gentleman who had been re
gularly admitted to deacon's orders, was capable of being a mem
ber of that house. (See 2 Lud. 269.) Many of the arguments in
that cafe may be urged with equal force for the admission and ex
clusion of a person in priest's orders. The chief authorities for the
exclusion of the clergy are the entries in the commons' journals, re
ferred to by the learned Judge in the notes ; in the two first of which
this reason is assigned, viz. thatthe persons returned beingclerks, they
have or might have a voice in the house of convocation. And lord
Coke also says, (4 Injl. 47.) that " none of the clergy, though they
" be of the lowest order, are eligible, because they are of another
^ body, viz. of the convocation ;" and he refers to the first entry
in the commons' journals. Besides these authorities, there are ca
nons of the church which prohibit the clergy from •voluntarily
rtlinquijhing the ejfice osa deacon or minister, and from using themselves
in the course of their lives as laymen, and from exercisingsecular
jxrisMaions, (1 Gibs. Cod. 180. 184.) Mr.Wooddeson has observed,
that the argument from the convection ought not to be urged against
tli= unbeneficed clergy, as none but the benesiced clergy voted
for the proctors or representatives in convocation. (1 Woodd. 47.)
This reason for disqualifying the inferior clergy from sitting
in the house of commons, would extend to the exclusion of the
bishops from the house of lords. It happens not unfrequently that
a peerage descends to a clergyman in priest's orders, and it has
never been supposed that this sacred character, although he should
retain a bct;c£ce, would disable him from taking his seat in the
t'oi.. I.
upper
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counties, and mayors and bailiffs of boroughs, are not eligible
in their respective jurisdictions, as being returning officers y;
y Bro. Abr. t. parliament. 7. Com.
Journ. 15 June, 1604. 14. Apr. 1614.

XI Mar. 1620. 1. 4. 15 Jun. 17 Nor.
1685. Hal. of parl. 114.

upper house. And this argument is stronger when we consider
that, in the origin of our parliaments, the qualifications of the mem
bers of the two houses were precisely the same, viz. land held in
capite of the king. Until the reformation, 29 of the regular clergy,
abbots and priors, who were dead in law to most other purposes,
had feats in the house of lords, in consequence of the lands which,
they held of the crown. In Scotland the barons and commiffioners
of (hires fat together and constituted one estate. It would have
been unaccountable if holy orders by the common law had exclud
ed one part of that estate from parliament, and not the other ;
but both in Scotland and Ireland the clergy were declared ineligi
ble by statute ; which affords an inference that, without the autho
rity of an act of parliament, they would of common right have
participated this privilege with other subjects, (Wight, 293. 1 Lef.
Mountm. 50.) The argument drawn from the sitting in the con
vocation has been called a ne w pretence in the time of queen Mary,
in order to expel some pret. I'ant clergy from the house, (Hoay,
Con-v. 429 ) There is a memorable instance in the time of Rich
ard li. of a e'ergyman who signalized himself in the house of
commons ; he is called sir Thomas Haxey, clerk ; he brought in $i
bill, which passed the commons, to lessen the expences of the king,
and to remove bishops and ladies from the court; for which the
commons were obliged to make concessions, and to surrender the
author of the bill to the king ; and he was afterwards condemned
by the parliament to die as a traitor, but his life was spared at the
intercession of the bishops because he was a clergyman, (Rot. Parl.
20 R. 2. n° 16 & 23.) The boldness of his conduct proves
that he had no suspicion that his title to a feat in parliament could
be questioned. With regard to the canons, they seem to have as
little weight as the argument drawn from the convocation ; for
they prove nothing by proving too much : for these canons, if
availaole, would also preclude the clergy from a"cting in the com
mission of the peace, a secular jurisdiction which they have long
exercised. Is the clergy^ were eligible prior to, or independent of
the canons, then the validity of them may be justly questioned,
"
.
even
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but that sheriffs of one county are eligible to be knighls of
another1^). 4. That, in strictness, allmemberg ought tohave
z4 Inst* 4S. White'.ocke of parl. ch. 99, 100, ioi.

even cf those made antecedent to 25 Hen. VIII. (see ante, p. 83.)
sorpetsons who were eligible might in all cafes, and may Hill in some,
be compelled to serve in parliament against their consent (1 Doug.
El. Cases, 284.) ; and no set of men ought to be allowed todilable
themselves and deprive their country of their services by any laws
°f their own. which are not expressly confirmed by the authority
of the legislature. The objection to a clergyman's eligibility docs
"Ot seem to be much stronger even when he is benesiced ; for, from
the residence enforced by the spiritual judge, the 9th ch. of the
ertu-Ji cleri 9 Ed. 2. exempts and privileges those who are en
gaged in the service of the king and commonwealth ; nec debit diet
ttndtrc in prejudicium eccltfiajlicit libertatis quod pro rege ct retublieet
"'"Jsarium in-venitur ; which lord Coke declares is worthy to be
Written in letters of gold, (2 Inst. 62;.) An attcnJar.ee in parlia
ment is pre-eminently pro rege et republics necejfarium. With regard
to the residence required by the 21 Hen. VIII. c. 13. 1 conceive that
important rights and franchises are not lost or destroyed merely be
cause they become in some degree inconsistent with the provisions
°f* new statute, which is entirely silent respecting them; if
that were the case, the benesiced clergy have also lost their capacity
to sit in the convocation ; for though the statute makes exception
"1 some cases of absence, as upon pilgrimages and the king's ser
vice abroad, yet there js no exception for attendance upon th;
convocation ; but even when the clergy were permitted to tax
themselves in convocation, that circumstance was very inadequate
to debar them from electing or being elected to parliament. Tax
ation is certainly an important branch of legislation ; yet it is far
from the whole concern of that power which superintends and
protects our lives, liberty, and property. When the clergy
ceased to tax themselves, the reason for their sharing in the rights
and privileges os' representation was strengthened but not created.
After the clergy granted the last subsidy in convocation in 1663,
and were afterwards taxed in parliament, as if this alone had
precluded them from a share of parliamentary representation, they,
tendered their votes in right of their glebes at county elections,
*hich have ever since been received with tacit approbation. But
' '•
Q^z
the
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b:en Inhabitants of the places for which they are chosen * :
but this, having been long disregarded, was at length entirely
repealed by statute 14 Geo. III. c. 58. 5. That no persons
concerned in the management of any duties or taxes created
since 1692, except the commissioners of the treasury b, nor
* Stat. 1 Hen. V. c. 1. 13 Hen. VI. c. 15,

t> Scat. 5 & 6 W. & M. c 7.

the capacity to elect and to be elected being originally the fame,
when you take away an obstruction from the one, you remove it also
from the other, unless some express law has superinduced a farther
impediment : but I apprehend that the reason that the clergy, having
no other lands than their glebes, never voted nor were elected in
ancient times, did not in any degree depend either upon taxation or
the convocation ; but that it was owing solely to the tenure of their
glebe land, viz. srankalmoign, which exempted them from attend
ance on the courts of the king, lords, and sheriffs (2 Bl. 10 1.) ;
and even if they held other lands, holy orders exempted them by
the common law from secular services and temporal offices ; and
this was confirmed by magna charta and the statute of Marlbridge.
(z/n/7.3 & lai.) This was an exemption, and not an exclusion ; but
what are now important rights, were originally considered duties
and burdens : it is not therefore strange, that the clergy should
avail themselves of this privilege till the difuser became regarded
as an incapacity. Their glebe lands are, no doubt, freeholds
under the 8 Hen. VI. c. 7. ; and when they were admitted to vote
for representatives in right of these freeholds, it followed as a con
sequence, that they were also eligible to represent, unless some
better authority can be produced for their exclusion than merely
disuse, or their having a voice in the convocation, where they no
longer tax themselves, or their being prohibited by canons, which
in other instances are disregarded, and which probably could never
be thought to be obligatory upon the parliament.
(38) Two decisions of committees are agreeable to what is ad
vanced in the text. In the first it was determined, that the sheriff
of Berkshire could not be elected for Abingdon, a borough within
that county (1 Doug. 419.) : in the second, that the sheriff of
Hampshire could be elected for the town of Southampton within
that county, because Southampton is a county of itself, and is as
independent of Hampshire as of any other county. 4 Dour. 87.
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any of the officers following c, (viz. commissioners of prizes>
transports, fick and wounded, wine licences, navy, andvictualling j secretaries or receivers of prizes ; comptrollers of the
army accounts ; agents for regiments j governors of planta
tions and their deputies ; officers of Minorca or Gibraltar ;
officers of the excise and customs ; clerks or deputies in the [ 1 76 ]
several offices of the treasury, exchequer, navy, victualling,
admiralty, pay of the army or navy, secretaries of state, salt,
stamps, appeals, wine licences, hackney coaches, hawkers
and pedlars) nor any persons that hold any new office under
the crown created since 1 705 d, are capable of being elected
or sitting as members(3o). 6. That no person having a pension
cStat. 11 & 11W, III. c. 2. 11 &
1 3 W. III. c. 10. 6 Ann. c. 7. 15

Ceo. II. c. as.
<• Stat. 6 Ann. c. 7.

(39) All the persons enumerated above are utterly incapable of
fitting in the house of commons, whilst they continue in their re
spective situations ; and amongst these are all persons who accept
from the crown any office created since 1705. But by the 26th
section of the same act, 6 Ann. c. 7. if any member shall accept
of any office os prosit from th« crown, his election or feat becomes
void, but he may be re-elected. This means an office of prosit,
which was in existence prior to 1705.
The office or trust of a member of parliament cannot be resigned,
and every member is corapellable to discharge the duties of it,
unless he can shew such cause, as the house in it's discretion will
think a sufficient excuse for his non-attendance upon a call of the
house. The only way therefore of vacating a seat, is by accept
ing a situation, in consequence of which the law declares his feat
vacant. So where members wish to vacate their seats and retire
from parliament, it is now usual for the crown to grant them the
office of the stewardship of the Chiltern Hundreds. Mr. Hatscll
observes, that " the practice of accepting this nominal office,
" which began, he believes, only about the year 1750, has been
" now so long acquiesced in from it's convenience to all parties,
" that it would be ridiculous to state any doubt about the legality
" of it's proceedings ; otherwise, (he believes,) it would be found
" very difficult, from the form of these appointments, to shew
'* that it is an office of prosit under the crown." (2 Hats. 41.)
0^3
But
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under the crown during pleasure, or for any term of years, is
capable of being elected or sitting e. 7. That if any member
accepts an office under the crown, except anofficcrin the army
or navy accepting a new commfffion, his feat is void ; but such
member is capable of being re-elected f. 8. That all knights
of the shire (hall be actual knights, or such notable esquires
and gentlemen as have estates sufficient to be knights (40),
and by no means of the degree of yeomen ?. This is reduced to
a still greater certainty, by ordaining, 9. That every knight of
a shire shall have a clear estate of freehold or copyhold (41 ) to
the value of six hundred pounds per arini/m, and every citizen
and burgess to the value of three hundred pounds: except the
eldest sons of peers, and of persons qualified to be knights of
shires, and except the members for the two universities h :
which somewhat balances the ascendant which the boroughs
have gained over the counties, by obliging the trading inte
rest to make choice of landed men : and of this qualification
the member must make oath, and give in the particulars in
writing, at the time of his taking his feat' (42). But, fub« Stat. 6 Ann. c. 7. 1 Geo. c. 56f Stat. 6 Ann. c. 7.
Z Stat. 23 Hen. VI. c. IJ.

* Stat. 9 Ann. c. 5.
1 Stat. 33 Geo. II. c. 20.

But Mr. Hatsell himself raises a doubt, which I do not think he
removes; for surely no usage since 1750, or no usage whatever,
can countervail the clear and express words of an act of par
liament.
(40 This, by the statute de mlitibus 1 Ed. II. was twenty pounds a
year, ar.d put in- force against those who had 40/. a year till 16
Car. I. c. 16. Seep. 404.
(41) Or mortgage, if the mortgagee has been seven years in
posseslion.
(42) By 22 Geo.' III. c, 45. no contractor with the officers
of government, or with any other person for the service of the
public, shall be capable of being elected, or of sitting in the house,
as long as he holds any such contract, or derives any benefit from
it. But this does not extend to contracts with corporations, or
with companies, which then consisted of ten partners, or to any
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ject to these standing restrictions and disqualifications, every
subject of the realm is eligible of common right : though
there are instances, wherein persons in particular circum
stances have forfeited that common right, and have been de
clared ineligiblefor that parliament by a vote of the house of
commons J, orfor ever by an act of the legislature k (43). But
it was an unconstitutional prohibition, which was grounded on
an -ordinance of the house of lords ', and inserted in the king's
writs, for the parliament holden at Coventry, 6 Hen. IV,
that no apprentice or other man of the law should be elected C 4 77 J
a knight of the (hire therein m : in return for which, our law
books and historians n have branded this parliament with the
name of parliamentum indoflum, or the lack-learning parlia
ment ; and sir Edward Coke observes with some spleen °> that
there was never a good law made thereat.
* j See page 163.
k Sat. 7 Geo. I. e. »8.
• 4 Inst. 10. 48- Pryn. Plea for lords.
379. z Whitelucke. 359. 368.

■ Pryn. 0114 Inst. 13,
n Walsingh. A. D. 1405.
0 4 Inst. 48.

person to whom the interest of such a contract shall accrue by
marriage or operation of law for the first twelve months. And
if any person disqualified by such a contract shall sit in the
house, he shall forfeit 500/. for every day; and if any person
who engages in a contract with government, admits any member
of parliament to a share of it, he shall forfeit 500/. to the prose
cutor.
(43) This clause from the word (though) has been added since
1769, the time when the Middlesex election was discussed in the house
of commons. The learned Judge upon that occasion maintained
the incapacity of Mr. Wilkes to be re-elected that parliament, in
consequence of his expulsion ; and as he had not mentioned expul
sion as one of the disqualifications of a candidate, the preceding
sentence was cited against him in the house of commons, and he
was afterwards attacked upon the fame ground by Junius (let. 18.),
and, as I conceive, undeservedly ; for hard would be the fate os
authors, if, whilst they are labouring to remove the errors of others,
they should for ever be condemned to retain their own. See
note (16), p. 163.
Q_4
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3. The third point, regarding elections, is the method of
proceeding therein. This is also regulated by the law of par
liament, and the several statutes referred to in the margin ' ;
all which I shall blend together, and extract out of them a
summary account of the method of proceeding to elections.
As soon as the parliament is summoned, the lord chancellor
(or if a vacancy happens during the sitting of parliament, the
speaker, by order of the house ; and without such order,
if a vacancy happens by death, or the member's becoming a
peer (44), in the time of a recess for upwards of twenty days)
P 7 Hen. IV. c. 15. 8 Hen. VI, c. 7.
*3 Hen. VI. c 14. 1 W. &M.st. 1.
c. 2. zW. fcM.st.i . c. 7. 5&6W.
&M.C.20. 7W.III.c4. 7&8W.
III. c. 7. and c. 25. 10&11W.III.
t. 7. 11 & 13 W. HI. c. 10. 6 Ann.

c. *3- 9 Ann.c. 5. 10 Ann. c. 19. ant)
t. 33. 2 Ceo. II. c. 14. SGeo.II.c. 30.
iS Geo. II. c. 18. 19 Ceo. II. c. 28.
10 Geo. 111. c. 16. 11 Ceo. III. c. 42.
14 Ceo. III. c. 1 5. 1 5 Geo. III. c. 36.
*i Ceo. III. c. 5X.

(44) With regard to a vacancy by death or a peerage during
a recess, the 24 Geo. II. s. 2. c. z6. which repeals the former
statutes upon this subject, provides, that if during any recess any
two members give notice to the speaker by a certificate under their
hands, that there is a vacancy by death, or that a writ of summons
has issued under the great seal to call up any member to the
house of lords, the speaker shall forthwith give notice of it to be
inserted in the Gazette ; and at the end of fourteen days after such,
insertion, he shall issue his warrant to the clerk of the crown, com
manding him to make out a new writ for the election of another
member. But this shall not extend to any case where there is a
petition depending concerning such vacant seat, or where the writ
for the election of the member so vacating had not been returned
fifteen days before the end of the last sitting of the house, or where
the new writ cannot issue before the next meeting of the house for
the dispatch of business. And to prevent any impediment in the
execution of this act by the speaker's absence from the kingdom,
or by the vacancy of his feat, at the beginning of every parliament
he shall appoint any number of members from three to seven in
clusive, and shall publish the appointment in the Gazette. These
members, in the absence ofthe speaker, shall have the same authority
as is given to him by this statute. These are the only cases pro*
vided for by act of parliament ; so for any other species of vacancy
no writ can issue during a recess, v
fends
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sends his warrant to the clerk of the crown in chancery ;
who thereupon issues out writs to the sheriff of every county,
for the election of all the members to serve for that county,
and every city and borough therein. "Within three days (45)
after the receipt of this writ, the sheriff is to fend his pre-.
cept, under his seal, to the proper returning officers of the
cities and boroughs, commanding them to elect their mem-,
bers : and the said returning officers are to proceed to election
within eight days from the reeeipt of the precept, giving
four days notice of the fame 1 •, and to return the person*
chosen, together with the precept, to the sheriff.
But elections of knights of the shire must be proceeded to
by the sheriffs themselves in person, at the next county court
that shall happen after the delivery of the writ. The county s_ 178 J
court is a court held every month or oftener by the sheriff,
intended to try little causes not exceeding the value of forty
shillings, in what part of the .county he pleases to appoint for
that purpose : but for the election of knights of the shire it
must be held at the most usual place. Is the county court falls
upon the day of delivering the Writ, or within six days after,
the sheriff may adjourn the court and election to some other
convenient time, not longer than sixteen days, nor shorter
than ten ; but he cannot alter the place, without the con
sent of all the candidates : and, in all such cases, ten days
public notice must be given of the time and place of the
election (46).
1 1n the borough of New Shoreham
in Sussex, wherein certain freeholders of
the county ar* entitled to vote by statute

1 1 Geo. Us. c. 55. theelection muSbe
within twelve days, with eight days no~
rice of the fame.

(4.5) The officer of the cinque ports has fix days by 10 & u
W.IH. c. y.
(46) This is altered by 25 Gco. III. c. 84. which enacts, that
ib every county, the sheriff having indorsed on the back of the
writ the day on which he receives it, shall, within two days after
the receipt thereof, cansc proclamation to be made at the place
where the ensuing election ought by law to be held, of a special
county
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• And, as it is essential to the very being of parliament that
elections should be absolutely free, therefore all undue influ
ences upon the electors are illegal and strongly prohibited (47).
For Mr. Locke ' ranks it among those breaches of trust in the
executive magistrate, which according to his notions amount
to a dissolution of the government, ** if he employs the force,
* treasure, and offices of the society to corrupt the represent" ativcs, or openly to pre-engage the electors, and prescribe
** what manner of persons shall be chosen. For thus to re* gulate candidates and electors, and new-model the ways of
" election, what is it, fays he, but to cut up the government
" by the roots, and poison the very fountain of public secu* rity V As soon therefore as the time and place of election,
either in counties or boroughs, are fixed, all soldiers quar
tered in the place are to remove, at least one day before the
election, to the distance of two miles or more ; and not to re
turn till one day after the poll is ended. Riots likewise have
been frequently determined to make an election void. By'
> on Cov. p. 1. ^ 212.
county court to be there held, for the purpose of such election only,
on any day, Sunday excepted,, not later from the day of making
such proclamation than the 16th day, nor sooner than the 10th;
aud that he shall proceed in such election at such special county
court, in the same manner as if the said election had been held
at a county court, or at an adjourned county court, according to the*
former laws.
(47) In support of this principle the 3 Ed. I. c. 5. is generally
cited : Et pur ceo que elections deinent estres /ranches, le roi defends
furfa gre-veforfaiture, que nul haut homme n'autre per ptiar des armes,
ne per menaces, ne dijlourbe de /dire /ranche election. The principle
is good, and ought to be applied to all elections ; but the elections
which the legislature had then in contemplation, were those of the
sheriff, coroner, &c. for the house of commons, and of course
elections of it's members had not then existence. And as it would
be repugnant to this principle and to found policy, it is decided,
that a wager between two electors upon the success of their re
spective candidates is illegal and void. For, if it were permitted, it
would manifestly corrupt the freedom of elections. 1 T. R. 55.
c
vote
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vote also of the house os commons, to whom alone belongs
the power of determining contested elections, no lord of par
liament, or lord lieutenant of a county, hath any right to
interfere in the election of commoners ; and, by statute, the
lord warden of the cinque ports shall not recommend any
members there. If any officer of the excise, customs, stamps, £ ijq J
or certain other branches of the revenue, presume to inter
meddle in elections, by persuading any voter or dissuading
him, he forfeits 100/, and is disabled to hold any office.
Thus are the electors of one branch of the legislature se
cured from any undue influence from either of the other two,
and from all external violence and compulsion. But the
greatest danger is that in which themselves co-operate, by
the infamous practice of bribery and corruption. To prevent
which it is enacted that no candidate shall, after the date
(usually called the teste) of the writs (48), or after the va
cancy, give any money or entertainment to his electors, or
promise to give any, either to particular persons, or to the
place in general, in order to his being elected : on pain of
being incapable to serve for that place in parliament (49).

(48) Or after the ordering of the writs ; that is, after the signing
of the warrant to the chancellor for issuing the writs. Sim. 165.
(49) That is, incapable of serving upon that election ; this is
provided by 7 W. III. c. 4. commonly called the treating act ; and
it has been decided by a committee, according to the plain and
obvious meaning of the words of the statute, thatjtreating vacates that
election only ; and that the candidate is no way disqualified from
being re-elected and sitting upon a second return. (See the 2d
case of Norwich 1787, 3 Lud. 455. though the contrary was de
termined in the cafe of Honiton 1782, ib. 162.)' It has been sup
posed, that the payment of travelling expences, and a compensa
tion for loss of time, were not treating or bribery within this or
any other statute; and a bill passed the house of commons to sub
ject such cases to the penalties imposed by 2 Geo. II. C. 24. upon
persons guilty of bribery. But this bill was rejected in the house
of lords by the opposition of lord Mansfield, who strenuously
maintained that the bill was superfluous ; that siich conduct by the
laws
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And if any money, gift, office, employment, or reward be
given or promised to be given to any voter, at any time, in
order to influence him to give or withhold his vote, as well
he that takes as he that offers such bribe forfeits 500/, and is
for ever disabled from voting and holding any office in any
corporation ; unless, before conviction, he will discover some
other offender of the same kind, and then he is indemnified
for his own offence 5 (50). The first instance that occurs, of
election bribery, was so early as 13 Eliz. when one Thomas
Longe (being a simple man and of small capacity to serve in
parliament) acknowlcged that he had given the returning
officer and others of the borough for which he was chosen
four pounds to be returned member, and was for that premium
« tn like manner the Julian law It
mtnbitu Infltctad fines and infamy upon
all who were guilty ofcorruption at elec-

tions; but, if the person guilty convicted another offender, he was restored to
his credit again. Ff. 48. 14. 1.

laws in being, was clearly illegal , and subject, in a court of law,
to the penalties of bribery. (2 Lud. 67.) Indeed it is so repug
nant both to the letter and spirit of these statutes, that it is sur
prising that such a notion and practice should ever have prevailed.
Jt is certainly to be regretted, that any elector should be prevented
by his poverty from exercising a valuable privilege ; but the na
tion would have much greater cause to lament, if it were de
prived of the services of all gentlemen of moderate fortune, by the
legalizing of such a practice, even with the most equitable re
strictions, not to mention the door that it would open to the
grossest impurity and corruption.
(50) This is enacted by 2 Geo. II. c. 24. explained and en
larged by 9 Geo. II. c. 38. and 16 Geo. II. c. II. but these
statutes do not create any incapacity of sitting in the house, that
•depends solely upon the treating act mentioned in the preceding
note.
It has been held that it is bribery if a candidate gives an
elector money to vote for him, though he afterwards votes for
another (3 Burr. 123J.) ; and there can be no doubt, but it would
also be bribery in the voter, for the words of the statute clearly
make the ofi>nce mutual. And it has been decided that such
vote will not be available to the person to whom it may asterwards
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elected. But for this offence the borough was amerced (51),
the member was removed, and the officer fined and im
prisoned
But, as this practice hath since taken much
deeper and more universal root, it hath occasioned the making
of these wholesome statutes ; to complete the efficacy of
which, there is nothing wanting but resolution and integrity
to put them in strict execution.
Undue influence being thus (I wish the depravity of man- £ x8o J
kind would permit me to fay, effectually) guarded against, the
1 4 Inst. 23. Hale of parl. nz. Com. jooro. 10 Sc 11 May 15JK
wards be given gratuitously : for the elector swears he has re •
ceived no money, gift, or reward, in order to give his vote; and
an election ought not to depend upon a vote so contaminated with
perjury, bribery, and treachery ; and the voter's previous con
duct mull raise a strong suspicion that he gives his vote rather
from the inducement of a higher bribe, than from the convic
tion of his conscience. But the propriety of this decision has
been questioned by respectable authority. (2 Doug. 416.) An
instance is given in 4 Doug. 366. of an action, in which twentytwo penalties, 11,000/. were recovered against one defendant.
Bat besides the penalties imposed by the legislature, bribery is a
crime at common law, and punishable by indictment or informa
tion, though the court of king's bench will not in ordinary cafes
grant an information within two years, the time within which
an action may be brought for the penalties under the statute.
(3 Bur. 1335. 1359.) But this rule does not affect a prosecution
by an indictment or an information by the attorney-generah
who in one case was ordered by the house to prosecute two gen
tlemen who had procured themselves to be returned by bribery ;
they were convicted and sentenced by the court of king's bench
to pay each a fine of 1000 marks, and to be imprisoned fix months,
4 Deng. 292.
j
(51) Lord Mansfield observed upon this, that there could he no
sine sot in the house of commons ; it must have been in the star
chamber (3 Burr. 1 136.) ; but the journals of the commons on the
day referred to by the learned Judge expressly state, that it is or
dered by this house that a sine of zo pounds be assessed upon the
corporation for their said lewd and slanderous attempt.
10
election
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election is to be proceeded to on the day appointed ; the sheriff*
or other returning officer first taking an oath against bribery,
and for the due execution os his office. The candidates like
wise, if required (52), must swear to their qualification ; and
the electors in counties to theirs ; and the electors both in
counties and boroughs are also compellable to take the oath
of abjuration and that against bribery and corruption. And
it might not be amiss, if the members elected were bound
to take the latter oath, as well as the former ; which in all
probability would be much more effectual, than administering
it only to the electors (53)..

(5 2) If any candidate, upon a reasonable request from another
candidate, or by two of the electors either at the election, or at
any time before the return of the writ, (hall refuse to swear to his
qualification, his election shall be void. (9 Ann. c. 5.)
(53) All electors are compellable before they vote to take the
oaths of allegiance and supremacy, 7 & 8 W. III. c. 27. And by
the 25 Geo. III. c. 84. all electors for cities and boroughs shall
swear to their name, addition, or profession, and place of abode ;
and also, like freeholders in counties, that they believe they are of
the age of Zl, and that they have not been polled before at that
election. And by the fame statute it is enacted, that if a poll is
demanded at any election for any county or place in England or
Wales, it shall commence either that day, or at the farthest upon
the next, and shall be continued from day to day (Sundays ex
cepted) until it be finished ; and it shall be kept open seven hours
at the least each day, between eight in the morning and eight at
night; but if it should be continued till the 15th day, then the re
turning officer mall close the poll at or before three in the after
noon, and shall immediately, or on the next day, publicly declare
the names of the persons who have a majority of votes ; and he
shall forthwith make a return accordingly, unless a scrutiny is de
manded by any candidate, or by two or more of the electors, and
he (hall deem it necessary to grant the fame, in which cafe it shall
be lawful for him to proceed thereupon ; but so as that, in all cafes
of a general election, if he has the return of the writ, he shall
cause a return of the members to be filed in the crown office on or
before the day >on which the writ is returnable. If he is a re
turning officer acting under a precept, he shall make a return of
». . .
. .
the
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The election being closed, the returning officer in boroughs
returns his precept to the sheriff, with the persons elected by
tire majority : and the sheriff returns the whole, together with
the writ for the county and the knights elected thereupon, to
the clerk of the crown in chancery, before the day of meet
ing, if it be a new parliament, or within fourteen days after
the election, if it be an occasional vacancy ; and this under
penalty of 500/. If the sheriff does not return such knights
only as are duly elected, he forfeits, by the old statutes of
Henry VI, 100/, and the returning officer in boroughs for si
like false Teturn 40 /; and they are besides liable to an action, in
which double damages shall be recovered, by the later statutes
of king William : and any person bribing the returning officer
shall also forfeit 300/. But the members returned by htm are
the sitting members, until the house of commons, upon peti
tion, shall adjudge the return to be false and illegal. The
form and manner of proceeding upon such petition are now,
regulated by statute (54) 10 Geo. III. c. 16. (amended by n

the members at least six days before the day of the return of the
writ; but if it is not a general election, then, in cafe of a scrutiny,
a return of the member shall be made within 30 days after the
dose of the poll. Upon a scrutiny, the returning officer cannot
compel any witness to be sworn, though the statute gives him
power to administer an oath to those who consent to take it.
($4) This statute is better known by the name of Grenville's act,
and it hasjustly conferred immortal honour upon its author. The se
lect committees appointed pursuant to this statute, have examined and
decided the important rights of election with a degree of purity and
judicial discrimination highly honourable to themselves ; and which
were still more satisfactory to the public, from the recollection of
the very different manner in which these questions, prior to 1770,
had been treated by the house at large.
Bat this act has been much improved by 25 Geo. III. c. 84..
& 28 Geo. III. c. 52. By these statutes any person may present 3
petition complaining of an undue election ; but one subscriber of* the
petition must enter into a recognizance, himself in 200/. with two
sureties in 100/. each, to appear and support his petition; and then
the house (hall appoint some day beyond the days after the com
mencement

l8o

Tbe Rights

Book t.

Geo. III. c. 42. and made perpetual by 14 Geo. III. c. iCj)
which directs the method of chusing by lot a select committee

mencement of the session, or the return of the writ, and (hall give
notice to the petitioners and the fitting members to attend the bar
t)f the house on that day by themselves, their counsel, or agents ; this
day, however, may be altered, but notice (hall be given of the new
day appointed. On the day fixed, if 100 members do not attend,
the house shall adjourn from day to day, except over Sundays, and
for any number of days over Christmasday, Whitsunday, and
Good Friday ; and when two or more members are present, the
house (hall proceed to no other business except swearing in members,
receiving reports from committees, amending a return, or attend
ing his majesty or commissioners in the house of lords. Then the
names of all the members belonging to the house are put into six
boxes or glasses in equal numbers, and the clerk shalt draw a
name from each of the glasses in rotation, which name (hall be
read by the speaker, and if the person is present and not disquali
fied, it is put down ; and in this manner they proceed, till fortynine such names are collected. But besides these forty-nine, each
party shall select, out of the whole number present, one person, who
shall be the nominee of that party. Members who have voted
at that election, or who are petitioners, or are petitioned against,
cannot serve ; and persons who are sixty years of age, or who have
served before, are excused if they require it ; and others who can (hew
any material reason, may also be excused by the indulgence of
the house. After 49 names are so drawn, lists of them shall be
given to the respective parties, who shall withdraw, and (hall alter
nately strike off one (the petitioners beginning) till they are reduced
to 13 ; and these 13, with the two nominees, constitute the select
committee. If there are three parties, they (hall alternately strike
off one ; and in that cafe the 1 3 shall chuse the two nominees.
The members of the committee (hall then be ordered by the
house to meet within 24 hours, and they cannot adjourn for more
than 24hours, except over Sunday, Christmasday, and Good Friday,
without leave of the house; and no member of the committee
fliall absent himself without the permission of the house. The
committee shall not in any case proceed to business vvith fewer than
13 membsrs ; and they are dissolved if for three successive days of
sitting their number is less than that, unless they have fat 14
davs, and then they may proceed, though reduced to IS j and
if
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of fifteen members, who are sworn well and truly to try the
same, and a true judgment to give according to the evidence.
And this abstract of the proceedings at elections of knights,
citizens, and burgesses, concludes our inquiries into the £ i%l
laws and customs more peculiarly relative to the house of
commons.
VI. I proceed now, sixthly, to the method of making laws;
which is much the fame in both houses : and I shall touch it
Tery briefly, beginning in the house of commons. But first I
must premise, that for dispatch of business each house of par
liament has its speaker. The speaker os the house of lords,
whose ofHce it is to preside there, and manage the formality
of business, is the lord chancellor, or keeper of the king's great
seal, or any other appointed by the king's commission: and, if
none be so appointed, the house of lords (it is said) may
elect (55). The speaker of the house of commons is chosen
by the house (56) ; but must be approved by the king (57).
if 25 days, to 1 1 ; and they continue to sit notwithstanding a proro
gation of the parliament. All the fifteen members of the com
mittee take a solemn oath in the house, that they will give a true
judgment according to the evidence, and every question is deter
mined by a majority.
The committee may fend for witnesses and examine them upon
oath, a pewer which the house of commons does not posses; ; and
if they report that the petition or defence is frivolous or vexatious,
the party aggrieved shall recover cost:. For their moje of reporting
the right of election, fee note (35), p. 174.
These are the principal provisions of this excellent statute under
it's present improved state.
(55) Such an instance in the Iriih house of lords is mentioned by
lurd Mountmorres, 2 Vol. 108.
(56) Mr. Hume is mistaken, who fays that Peter de la Mere,
chosen in the first parliament of R. II. was the first speaker of the
commons (3 Vol. 3.) ; for we find in the rolls of parliament,
(51 Ed. III. n° 87.) that sir Thomas Hungersord cbivalier, qui
•wif its farolles des communes en ceji parlement, addressed the king
in the name of the commons, in that jubilee year, to pray that he
Vol. J.
R
would
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And herein the usage of the two houses differs, that the
speaker of the house of commons cannot give his opinion or

would pardon several persons who had been convicted in impeach
ments. And there he is not. mentioned, as if his office was a
novelty.
(57) Sir Edward Coke, upon being elected speaker in 1592, in
hia address to the throne declared, " this is only as yet a nomination,
" and no election, until your majesty giveth allowance and approba" tion." (2 Hats. 154.) But the house of commons at present
would scarce admit their speaker to hold such language. Till sir
Fletcher Norton was elected speaker, 29th Nov. 1774, every gentle
man who was proposed to fill that honourable office, affected great
modesty, and if elected, was almost forced into the chair, and at the
fame time he requested permission to plead , in another place, his excu
ses and inability to discharge the office, which he used to do upon being
presented to the king. But sir Fletcher Norton was the first who
disregarded this ceremony both in the one house and in the other.
His successors Mr. Cornewall and Mr. Addington, requested to
make excuses to the throne, but were refused by the house, though
Mr. Addington, in the beginning of the present parliament, 26th
Nov. 1790, followed the example of sir Fletcher Norton, and in»
timated no wish to be excused. (See 1 Woodd. 59.) Sir John Cust
was the last speaker who addressed the throne in the language of
diffidence, of which the following sentence may serve as a speci
men : " I can now be an humble suitor to your majesty, that you
" would give your faithful commons an opportunity of rectifying
'« this the only inadvertent step which they can ever take, and
" be graciously pleased to direct them to present some other to your
*' majesty, whom they may not hereafter be sorry to have chosen,
" nor your majesty to have approved." (6 Nov. 1761.) The
chancellor used to reply in a handsome speech of compliment and
encouragement, but now he shortly informs the commons that his
majesty approves of their speaker, who claims the antient privi
leges of the commons, and then they return to their own house.
Some speakers upon this occasion have acquired great honour
and distinction, particularly Thomas Nevile, germanusfrater domir.i
Burgwuenny, qui cleBus prolocutor per communes saertt regite majejlati
est frtrscntatus, et ita egregie, eltganter, prudenter, et diferti in negotio
sibi commisso se grjjit, ut omnium prasentium plausu et Uttitii, maxit
mam
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argue any question in the house ; but the speaker of the
house of lords, if a lord of parliament, may. In each house
the act of the majority (58) binds the whole ; and this ma
jority is declared by votes openly and publicly given : not as
mam fibi laudtm comfaravit, cujus laudisacra regia majestas non modi
cum eximium honoris cumulum adjecit, nam prrtsentibus et videntibui
dominisfpiritualibus et temporalibus et regni communibus eum equitis aurali
honore et dignitate ad laudem Dei et jantli Gtorgii injignivit, quod nemini mortalium per ulla antestccula contigijji audivimtts. 6 Hen. VIII.
I Lords' Journ. 20.
(58) In the house of commons the speaker never votes but
when there is an equality without his casting vote, which in that
cafe creates a majority; but the speaker of the house os lords has
no calling vote, but his vote is counted with the rest of the house ;
and in the cafe of an equality, the non-contents or negative voices
have the fame effect and operation as if they were in fact a
majority. (Lords' Journ. 25 June, 1661.) Lord Mountmorres
fays, that the house of lords in Ireland observes the fame rule ; and
that in cafes of equality, semper prirsumitur pro negante. (i Vol. 105.)
Hence the order in putting the question in appeals and writs of
error is this : *' Is it your lordlhips' pleasure that this decree or
" judgment shall be reversed ;" for if the votes are equal, the
judgment of the court below is affirmed. (Ib. 2 Vol. 81.) Here it
may not be improper to observe that there is no casting voice in
courts of justice ; but in the superior courts if the judges are equally
divided, there is no decision, and the cause is continued in court
till a majority concur. At the sessions the justices, in cafe of equa
lity, ought to respite the matter til! the next sessions ; but if they are
eqsal one day, and the matter is duly brought before them on
another day in the fame sessions, and if there is then an inequality,
it will amount to a judgment ; for all the time of the sessions is con
sidered but as one day. A casting vote sometimes signifies the
single vote of a person, who never votes but in the cafe of an
equality; sometimes the double vote of a person, who first votes
with the rest, and then, upon an equality, creates a majority by
giving a second vote.
A casting vote neither exists in corporations or elsewhere, unless
it is.expressly given by statute or charter, or, what is equivalent,
exists: by immemorial usage.
R 2
at
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at Venice, and many other senatorial assemblies, privately
or by ballot. This latter method may be serviceable, to pre
vent intrigues and unconstitutional combinations : but is im
possible to be practised with us ; at least in the house of
commons, where every member's conduct is subject to the
future censure of his constituents, and therefore should be
openly submitted to their inspection.
To bring a bill into the house, if the relief sought by it is of
a private nature, it is first necessary to prefer a petition; which
must be presented by a member, and usually sets forth the griev
ance desired to be remedied. This petition (when sounded on
facts that may be in their nature disputed) is referred to a com
mittee of members, who examine the matter alleged, and ac
cordingly report it to the house ; and then (or otherwise, upon
the mere petition) leave is given to bring in the bill. In public
matters the bill is brought in upon motion made to the house,
without any petition at all. Formerly, all bills were drawn
in the form ofpetitions (59), which were entered upon thepar-

(59) The commons for near two centuries continued the style of
very humble petitioners. Their petitions frequently began with
" your poor commons beg and pray," and concluded with " for
*' God's fake, and as an act of charity :" — Vos poveres communes
frieni et Jupplient,pur Dieuet enaevre dechariti. (Rot. Parl. passim.)
It appears that prior to the reign of Hen. V. it had been the prac
tice of the kings to add and enact more than the commons petitioned
for. In consequence of this there is a very memorable petition
from the commons in z Hen. V. which states that it is the liberty
and freedom of the commons that there should be no statute with
out their assent, considering that they have ever been as well as/in
ters as petitioners, and therefore they pray that for the future there
may be no additions or diminutions to their petitions. And in an
swer to this the king granted that from henceforth they should be
bound in no instance without their assent, saving his royal perogative to grant and deny what he pleased of their petitions. [Ruff.
Pref. xv. Rot. Parl. 2 Hen. V. n" 21). It was long after its crea
tion, or rather separation from the barons, before the house ofcom
mons was conscious of it's own strength and dignity; and such was
their
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liament rolls, with the king's answer thereunto subjoined ; not
in any settled form of words, but as the circumstances of the
cafe required * : and at the end of each parliament the judges
drew them into the form of a statute, which was entered on
theJlaiute rolls. In the reign of Henry V, to prevent mistakes
and abuses, the statutes were drawn up by the judges before
the end of the parliament ; and, in the reign of Henry VI,
bills in the form of acts, according to the modern custom,
were first introduced.
The persons directed to bring in the bill, present it in a
competent time to the house, drawn out on paper, with a
multitude of blanks, or void spaces, where any thing occurs
that is dubious, or necessary to be settled by the parliament
itself j (such, especially, as the precise date of times, the na
ture and quantity of penalties, or of any sums of money to
be raised) being indeed only the fceleton of the bill. In the
house of lords, if the bill begins there, it is (when of a pri
vate nature) referred to two of the judges, to examine and
report the state of the facts alleged, to fee that all necessary
parties consent, and to settle all points of technical propriety.
This is read a first time, and at a convenient distance a se
cond time j and after each reading the speaker opens to the
house the substance of the bill, and puts the question, whether
it (ball proceed any farther. The introduction of the bill may
be originally opposed, as the bill itself may at either of the
readings ; and, if the opposition succeeds, the bill must be
dropped for that session : as it must also, if opposed with suc
cess in any of the subsequent stages.
t See, among numberless other instances, the orucul'i tJeri, 9 Edw. II.
their modesty and diffidence, that they used to request the lords
to fend them some of their members to instruct them in their
duty, ** on account of the arduousnefs of their charge, and the fee*' blenefs of their own powers and understandings:"—pur Parduite
dt lour charge, et leftoblefce dt lour fmars etJem. (Rot. Parl. 1 R. II.
R 3
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After the second reading it is committed, that is, refer
red to a committee ; which is either selected by the house in
matters of small importance, or else, upon a bill of conse
quence, the house resolves itself into a committee of the whole
house. A committee of the whole house is composed of every
member •, and, to form it, the speaker quits the chair, (ano
ther member being appointed chairman,) and may sit and de
bate as a private member. In these committees the bill is
debated clause by clause; amendments made, the blanks silled
up, and sometimes the bill entirely new modelled. After it
C 183 3 nas gone through the committee, the chairman reports it to
the house with such amendments as the committee have made;
and then the house reconsiders the whole bill again, and the
question is repeatedly put upon every clause and amendment.
When the house hath agreed or disagreed to the amendments
of the committee, and sometimes added new amendments of
it's own, the bill is then ordered to be engrossed, or written
in a strong gross hand, on one or more long rolls (or presses)
of parchment sewed together. When this is finished, it is
read a third time, and amendments are sometimes then made
to it •, and if a new clause be added, it is done by tacking
a separate piece of parchment on the bill, which is called a
ryder ". The speaker then again opens the contents ; and,
holding it up in his hands, puts the question, whether the
bill shall pass. If this is agreed to, the title to it is then set
tled ; which used to be a general one for all the acts passed in
the session, till in the first year of Henry VIII distinct titles
were introduced for each chapter. After this, one of the
members is directed to carry it to the lords, and desire their
concurrence j who, attended by several more, carries it to
the bar of the house of peers, and there delivers it to their,
speaker, who comes down from his woolsack to receive it.
It there passes through the fame forms as in the other
house, (except engrossing, which is already done,) and, if
. rejected, po more notice is taken, but it passes sub stlentio,
» N»y, I4.
to
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to prevent unbecoming altercations. But if it is agreed to,
the lords fend a message by two masters in chancery (or upon
matters of high dignity or importance, by two of the judges)
that they have agreed to the fame : and the bill remains with
the lords, if they have made no amendment to it. But if any
amendments are made, such amendments are sent down with
the bill to receive the concurrence of the commons. If the
commons disagree to the amendments, a conference usually
follows'between members deputed from,each house ; whoibr
the most part settle and adjust the difference: but, if both
houses remain inflexible, the bill is dropped. If the com
mons agree to the amendments, the biil is sent back to the
lords by one of the members, with a message to acquaint them
therewith. The fame forms are observed, mutatis mutandis, j- j
when the bill begins in the house of lords. But, when art act
of grace or pardon is passed, it is first signed by his majesty,
and then read once only in each of the houses, without any
new engrofling or amendment w. And when both houses have
done with any bill, it always is deposited in the house of peers,
to wait the royal assent ; except in the cafe of a bill of supply,
which after receiving the concurrence of the lords is sent
back to the house .of commons*.
The royal assent may be given two ways : i . In person \
when the king comes to the house of peers, in his crown and
royal robes, and sending for the commons to the bar, the titles
of all the bills that have passed both houses are read ; and the
king's answer is declared by the clerk of the parliament in Nor
man-French (60): a badge, it must be owned, (now the only
* D'ew«journ. so. 73. Com. journ.
17 Ju»e 1747.

* Com. journ. 24 Jul. 1660.

(60) Until the reign of Richard III. all the statutes are
either in French or Latin, but generally in French. I have never
seen any reason assigned for this change in the language of the
statutes. Richard being an usurper, probably thought that it would
procure him a degree of popularity to give the people statutes in
>
R 4
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one remaining,) of conquest ; and which one could wisti to see
fall into total oblivion, unless it be reserved as a solemn me
mento to remind us that our liberties are mortal, having once
been destroyed by a foreign force. Ifthe kingconsents to a pub
lic bill,the clerk usually declares, " le roy le veut,tht king wills i*
*' so to be;" if to a private bill, "soitfait comme il est desire, be it
** as it is desired." If the king refuses his assent, it is in the gentle
language of "leroy s'avisera (61 ), the king will advise upon it."
When a bill of supply is passed, it is carried up and presented
to the king by the speaker of the house of commons''-, and the
royal assent is thus expressed, " le roy remercieses loyalsubjects,
** accepte lour benevolence, et aujft le veut,. the king thanks his
J Rot. Part. 9 Hen. JV. in Prjn. 4 Inst. 30, 31.
their own language, which had hitherto been as illegible as the laws
of Caligula. But the general answers of the king to the bills were
so well understood, that a change in them was of no importance to
the people, and only desirable for the fake of consistency.
(61) The words le roi s'avisera correspond to the phrase for
merly used by courts of justice, when they required time to con
sider of their judgment, viz. curia advisare vult. And there can
be little doubt but originally these words implied a serious intent
to take the subject under consideration, and they only became in
fcffect a negative, when the bill or petition was annulled by a dis
solution, before the king communicated the result of his delibera
tion : for in the rolls of parliament the king sometimes answers,
that the petition is unreasonable, and cannot be granted; some.times he answers, that he and his council will consider of it ; as in
,37 Ed. III. n° 33. Quant au ceste article, il demands grand
wvisement, et partant le roi se ent avisera parson conseil.
Tiiis prerogative of rejecting bills was exercised to such an ex
tent in ancient times, that D'ewes informs us, that queen Eliza
beth, at the close of one session, gave her assent to 24 public,
and 19 private bills ; ancTat the fame time rejected 48, which had
passed the two houses of parliament, {sjourn. 596.) But the last
time it was exerted was in the year 1692 by William III. who
at first refused his assent to the bill for triennial parliaments, but
was prevailed upon to permit it to be enacted two years afterwards.
De Lolme, 404.
« loya}
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" loyal subjects, accepts their benevolence, and wills it so to
" be." In case of an act of grace, which originally proceeds
from the crown, and has the royal ;issent in the first stage of it,
the clerk of the parliament thus pronounces the gratitude of
the subject ; " les prelats, seigneurs, et commons, en ce present
" parliament assemblees, au nom de touts vous autres subjects, re" merclent tres humhlement votre majijle, et prient a Dieu vous r
" donner en sante bone vie et longue ; the prelates, lords, and
" commons, in this present parliament assembled, in the name
" of all your other subjects, molt humbly thank your majesty,
" and pray to God to grant you in health and wealth long
" to live z." 2. By the statute 33 Hen. VIII. c. 21. the king
may give his assent by letters patent under his great seal, sign
ed with his hand, and notified in his absence to both houses
assembled together in the high house. Anfl, when the bill has
received the royal assent in either of these ways, it is then,
and not before, a statute or act of parliament.
This statute or act is placed among the records of the
kingdom; there needing no formal promulgation togiye it the
force of a law, as was necessary by the civil law with regard to
the emperor's edicts: because every man inEngland is, in judg
ment of law, party to the making of an act of parliament, be
ing present thereat by his representatives. However, a copy
thereof is usually printed atthe king's press for the information
of the whole land. And formerly, before the invention of
printing, it was used to be published by the sheriff of every
county ; the king's writ being sent to him at the end of every
session, together with a transcript of all the acts made at that
session, commanding him, " utJlatuta ilia, et omt:es articulos
" in eifdem contentos, inJsngulis locis ubi expedire viderit, publics
" pnclomarly et firmlter teneri et observari faciat." And the
usage was to proclaim them 'tit his county court, and there to
keep them, that whoever would might read or take copies there
of; which custom continued till the reign of Henry the seventh*.
An act of parliament, thus made, is the exercise of the
Highest authority that this kingdom acknowledges upon earth.
* D'ewcs journ. 35.

» 3 lust. 41. 4 Inst. 16.
It
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It hath power to bind every subject in the land, and the do
minions thereunto belonging ; nay, even the king himself,
if particularly named therein. And it cannot be altered,
[186 ] amended, dispensed with, suspended, or repealed, but in the
same forms and by the fame authority of parliament: for it is
a maxim in law, that it requires the fame strength to dissolve,
. . as to create an obligation. It is true it was formerly held,
that the king might in many cafes dispense with penal sta
tutes1': but now by statute 1 W. & M. st. 2. c. 2. it is de
clared that the suspending or dispensing with laws by regal
»
authority, without consent of parliament, is illegal.
VII. There remains only, in the seventh and last place,
to add a word or two concerning the manner in which par
liaments may be adjourned, prorogued, or dissolved.
An adjournment is no more than a continuance of the
session from one day- to another, as the word itself signifies :
and this is done by the authority of each house separately every
day ; and sometimes for a fortnight or a month together, as
at Christmas or Easter, or upon other particular occasions.
But the adjournment of one house is no adjournment of the
other
It hath also been usual, when his majesty hath sig
nified his pleasure that both or either of the houses should ad
journ themselves to a certain day, to obey the king's pleasure
so signified, and to adjourn accordingly ''. Otherwise, be
sides the indecorum of a refusal, a prorogation would assuredly
follow ; which would often be very inconvenient to both pub
lic and private business. For prorogation puts an end to
the session ; and then such bills as are only begun and not
perfected, must be resumed de ttovo (if at all) in a subsequent
session : whereas, after an adjournment, all things continue in
the fame state as at the time of the adjournment made, and
may be proceeded on without any fresh commencement.
* Finch. L. 81. Z34. Bacon. Elem.
•.19.
t 4 Inst. iS.
•I Com. journ. feffimi i, jr. n Jun.
1571. 5 Apr. 16C4. 4 Jun. 14N0V.
t
6

iSDec. 1611. njul. 16x5. 13 Sept.
1660. 15 Jnl. 1667. 4 Aug. 1685.
24 Feb. 1691. njun. 1712. 16 Apu
1717- 3 Feb. 1741. 10 Dec. 174s.
21 May 1768.
A PRORO-
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A prorogation is the continuance of the parliament
from one session to another, as an adjournment is a continua
tion of the session from day to day. This is done by the royal
authority, expressed either by the lord chancellor in his ma
jesty's presence, or by commission from the crown, or fre
quently by proclamation (62). Both houses are necessarily pro
rogued at the fame time; it not being a prorogation of the.
house of lords, or commons, but of the parliament. The
session is never understood to be at an end until a proroga
tion: though, unless some act be passed or some judgment
given in parliament, it is in truth no session at all c (63). And
« 4 Inst. 18. Hale of pail. 38. Hut. 61. •

(62) At the beginning of a new parliament, when it is not in
tended that the parliament should meet at the return of the writ of
summons for the dispatch of business, the practice is, to prorogue it
by a writ of prorogation, as the parliament in 1790 was prorogued
twice by writ ; "Comm. fourn. z6th Nov. 1 790; and the first par
liament in this reign was prorogued by four writs. Ib. 3 Nov.
1761. On the day upon which the writ offummons is returnable,
the members of the house of commons who attend, do not enter
their own house, or wait for a message from the lords, but go im
mediately up to the house of lords, where the chancellor reads the
writ of prorogation, Ib. " And when it is intended that they should
meet upon the day to which the parliament is prorogued for dis
patch of business, notice is given by a proclamation.
(63) Mr. Hatsell mentions one great inconvenience which, he ap
prehends, might arise from this rule:—The 6 Ann. c. 7. s. 6. pro
vides, that upon the death of the king, if there is no parliament in
being that has nut andfat, then the last preceding parliament shalt
immediately convene and sit, as if the said parliament had never been
dissolved. He says, the construction of the words has nut andfat,
has always been understood to be a parliament of which a session has
been held. (2 Hats. 819.)—This is a construction to which 1 cannot
accede. The word fejston has a legal and technical signification; we
know it's property and consequences, but there it no reason that we
should annex them all to the popular wordsi'. The object of the
statute was probably this, viz. if the king should die after the issu
ing the writs for_a new parliament during a general election, that
the kingdom should not continue in a state of ferment and confu
sion,
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formerly the usage was, for the king to give the royal assent
to all such bills as he approved, at the end of every session,
and then to prorogue the parliament •, though sometimes only
for a day or two f j after which all business then depending in
the houses was to be begun again. Which custom obtained
so strongly, that it once became a question whether giving
the royal assent to a single bill did not of course put an end
to the session. And, though it was then resolved in the nega
tive, yetthenotionwasfodeeply rooted, that the statute I Car. I.
c. 7. was passed to declare, that the king's assent to that and
some other acts should not put an end to the session ; and, even
so late as the reign of Charles II, we find a proviso frequently
tacked to a bill h,.that his majesty's assent thereto mould not
determine the session of parliament. But it now seems to be
allowed, that a prorogation must be expressly made, in order
to determine the session. And, if at the time of an actual re
bellion, or imminent danger of invasion, the parliament shall
be separated by adjournment or prorogation, the king is em
powered' to call them together by proclamation, with fourteen
days notice of the time appointed for their reassembling (64).
t Com.jonrn. zi Oct. 1553.
I UiJ. 21 Nov. 1554.
h Stat. 12 Car. II. c. 1. 2: & 23

Car. II. c. 1.
' Stat. 30 Geo. II. c. 25.

Con, but that the old parliament should immediately revive and
convene. It never could be the intention of the legislature, that,
after the members of a new parliament had qualified themselves,
and had been fitting perhaps for many weeks, this parliament
upon the death of the king should be sent home, and the members
of the old parliament should be collected, merely because the new
parliament had not passed a bill. I conceive it would be sufficient
to satisfy the provision of this statute, that such a number of mem,,bers had met, and had taken the oaths, as to actually constitute a
house in each house of parliament. To fit in this cafe must be
equivalent to take their feats,. which is it's signification in the same
sentence, viz. to convene and Jit, otherwise the new king would be
compelled to make a session, by assenting to a bill before he pro
rogued or dissolved them.
(64) This was provided by a clause in several militia acts, but
that provision is materially altered by the 26 Geo. III. c. 107. It
has
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A dissolution is the civil death of the parliament ; and
this may be effected three ways : 1 . By the king's will, ex
pressed either in person or by representation. For, as the
king has the sole right of convening the parliament, so also
it is a branch of the royal prerogative, that he may (when- [188
ever he pleases) prorogue the parliament for a time, or put
a final period to it's existence. If nothing had aright to pro
rogue or dissolve a parliament but itself, it might happen to
become perpetual. And this would be extremely dangerous,
if at any time it should attempt to encroach npon the exe
cutive power : as was fatally experienced by the unfortunate
king Charles the first ; who, having unadvisedly passed an
act to continue the parliament then in being till such time as
it should please to dissolve itself, nt last fell a sacrifice to that
inordinate powe^, which he himself had consented to give
them. It is therefore extremely necessary that the crown
should be empowered to regulate the duration of these assem
blies, under the limitations which the English constitution
has prescribed : so that, on the one hand, they may fre
quently and regularly come together, for the dispatch of
business, and redress of grievances ; and may not, on the
other, even with the consent of the crown, be continued to
an inconvenient or unconstitutional length.
has been held that asteraprorogation, except under the circumstances
and in the mannerdescribed in that statute, the king cannot summon
a parliament before the day to which it was last prorogued. And it
is understood, that when a parliament is prorogued to a certain
day, they do not meet on that day, unless it be particularly decla
red by the proclamation that gives notice of the prorogation, that
they (hall meet for the dispatch of business ; and when it has not
been prorogued by such a proclamation, and it is intended that
parliament (hall actually fit, it is the established practice to issue a
proclamation to give notice that it is for the dispatch of business ;
and this proclamation, unless upon some urgent occasion, bears date
it least forty days before the meeting, (z Hats. 239.) But by
16 Geo. III. c. 107. s. 95. in all cases of actual invasion or immi
nent danger of it, and in cafes of rebellion or insurrection, the king
having first communicated the occasion to parliament, if sitting,
and
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2. A parliament may be dissolved by the demise of
the crown. This dissolution formerly happened immediately
upon the death of the reigning sovereign: for he being con
sidered in law as the head of the parliament, (caput principium, etfinis,) that.failing, the whole body was held to be
extinct. But, the calling a new parliament immediately on
the inauguration of the fucceflbr,being found inconvenient,
and dangers being apprehended from having no parliament in
being in cafe of a disputed succession, it was enacted by the
statutes 7 & 8 W. III. c. 15. and 6 Ann. c. 7. that the
parliament in being shall continue for six months after the
death of any king or queen, unless sooner prorogued or dis
solved by the successor : that, if the parliament be, at the
time of the king's death, separated by adjournment or proro
gation, it shall notwithstanding assemble immediately : and
that, if no parliament is then in being, Ae mimbers as the
last parliament shall assemble, and be again a parliament.

[.189 ]

3- Lastly, a parliament may be dissolved or expire by
length of time. For if either the legislative body were per
petual ; or might last for the life of the prince who convened
them, as formerly ; and were so to be supplied, by occasionally
filling the vacancies with new representatives ; in these cafes,
if it were once corrupted, the evil would be past all remedy :
• but when different bodies succeed each other, if the people
see cause to disapprove of the present, they may rectify it's
faults in the next.' A legislative assembly also, which is sure
to be separated again, (whereby it's members will themselves
become private men, and subject to the full extent of the
laws which they have enacted for others,) will think them-

and if no parliament be fitting, having notified the occasion by
proclamation, may order the militia to be called out and embodied.
And whenever this is dor.c, if the parliament be adjourned or
prorogued, he (hall convene them within fourteen days.
Pursuant to this statute the parliament met on the 13th Dec.
1792, the only doubt being at that time, whether the measure w»s
ju.lisied by an actual insurrection ?
selves
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selves bound, in interest as well as duty, to make only such
laws as are good. The utmost extent of time that the fame
parliament was allowed to sit, by the statute 6 W. & M.
C 2. was three years ; after the expiration of which, reckon
ing from the return of the first summons, the parliament was
to have no longer continuance. But by the statute i Geo. I.
ft. 2. c. 38. (in order, professedly, to prevent the great and
continued expences of frequent elections, and the violent
heats and animosities consequent thereupon, and for the peace
and security of the government then just recovering from the/
late rebellion) this term was prolonged to seven years : and,
what alone is an instance of the vast authority of parliament,
the very fame house, that was chosen for three years, enacted
it's own continuance for seven (65). So that, as our constition now stands, the parliament must expire, or die a natural
death, at the end of every seventh year; if not sooner dis
solved by the royal prerogative.

(65) This has been thought by many an unconstitutional exertion
of their authority ; and the reason given is, that those who had a
power delegated to them for three years only, could have no right
to extend that term to seven years. But this has always appeared
to me to be a fallacious mode of considering the subject. Before
the triennial act, 6 W. & M. the duration of parliament was only
limited by the pleasure or death of the king ; and it never can be
supposed that the next, or any succeeding parliament, had not the
power of repealing the triennial act ; and if that had been done,
then, as before, they might have fat seventeen or seventy years. It
is certainly true, that the simple repeal of a former statute would
have extended their continuance much beyond what was done by
the septennial act.
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THE supreme executive power of tliese kingdoms is
vested by our laws in a single person, the king or
queen : for it matters not to which sex the crown descends ;
but the person entitled to it, whether male or female, is im
mediately invested with all the ensigns, rights, and preroga
tives of sovereign power ; as is declared by statute i Mar.
ft. 3. c. I.
In discoursing of the royal rights and authority, I shall
consider the king under six distinct views : 1. With regard
to his title. 2. His royal family. 3. His councils. 4. His
duties. 5. His prerogative. 6. His revenue. And first,
with regard to his title.
The executive power of the English nation being vested
in a single person, by the general consent of the people,
the evidence of which general consent is long and immemo
rial usage, it became necessary to the freedom and peace of
the state, that a rule should be laid down, uniform, univer
sal, and permanent ; in order to mark out with precision,
•who is that single person, to whom are committed (in sub
servience to the law of the land) the care and protection of
the community ; and to whom, in return, the duty and al
legiance of every individual are due. It is of the highest im
portance to the public tranquillity, and to the consciences
3
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of private men, that this rule should be clear and indisputable ;
and our constitution has not left us in the dark upon this
material occasion. It will therefore be the endeavour of this
chapter to trace out the constitutional doctrine of the royal
succession, with that freedom and regard to truth, yet mixed
with that reverence and respect, which the principles of li
berty and the dignity of the subject require.
The grand fundamental maxim upon which the jus coro
nae, or right of succession to the throne of these kingdoms,
depends, I take to be this : " that the crown is, by common
" law and constitutional custom, hereditary ; and this in a
" manner peculiar to itself : but that the right of inheritance
" may from time to time be changed or limited by act of
" parliament ; under which limitations the crown still con** tinues hereditary." And this proposition it will be the
business of this chapter to prove, in all it's branches ; first,
that the crown is hereditary ; secondly, that it is hereditary
in a manner peculiar to itself ; thirdly, that this inheritance
is subject to limitation by parliament ; lastly, that when it is
so limited, it is hereditary in the new proprietor.
r. First, it is in general hereditary, or descendible to
the next heir, on the death or demise of the last proprietor.
All regal governments must be either hereditary or elective :
and, as I believe there is no instance wherein the crown of
England has ever been asserted to be elective, except by the
regicides at the infamous .and unparalleled trial of king
Charles I, it must of consequence be hereditary. Yet while
I assert an hereditary, I by no means intend a jure divino,
title to the throne. Such a title may be allowed to have sub
sisted under the theocratic establissiments of the children of
Israel in Palestine : 'but it never yet subsisted in any other
country ; save only so far as kingdoms, like other human
fabricks, are subject to the general and ordinary dispensations
of providence. Nor indeed have ajure divino and an hereditary
right any necessary connexion with each other ; as some have
very weakly imagined. The titles of David and Jehu were
Vol. I.
S
equally
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equallyjure divino, as those of either Solomon or Ahab ; and
yet David slew the sons of his predecessor, and Jehu his pre
decessor himself. And when our kings have the fame warrant
as they had, whether it be. to sit upon the throne of their fa
thers, or to destroy the house of the preceding sovereign, they
will then, and not before, possess the crown of England by
a right like theirs, immediate/y derived from heaven. The
hereditary right which the laws of England acknowlege,
owes it's origin to the founders of our constitution, and to
them only. It has no relation to, nor depends upon, the
civil laws of the Jews, the Greeks, the Romans, or any
other nation upon earth : the municipal laws of one society
having no connexion with, ot influence upon, the funda
mental polity of another. The sounders of our English mo
narchy might perhaps, if they had thought proper, have made
it an elective monarchy; but they rather chose, and upon good
reason, to establish originally a succession by inheritance. This
has been acquiesced in by general consent ; and ripened by
degrees into common law : the very fame title that every pri
vate man has to his own estate. Lands are not naturally
descendible any more than thrones : but the law has thought
proper, for the benefit and peace of the public, to establish
hereditary succession in the one as well as the other.
It must be owned, an elective monarchy seems to be the
most obvious, and best suited of any to the rational princi
ples of government, and the freedom of human nature : and
accordingly we find from history that, in the infancy and
first rudiments of almost every state, the leader, chief ma
gistrate, or prince, hath usually been elective. And, if the
individuals who compose that state could always continue true
to fust principles, uninfluenced by passion or prejudice, unaflluled by corruption, and unawed by violence, elective suc
cession were as much to be desired in a kingdom, as in other
inferior communities. The best, the wisest, and the bravest
Yuan would then be sure of receiving that crown, which his
endowments have merited ; and the fense of an unbiassed ma
jority would be "dutifully acquiesced in' by the few who were
■ - ' of
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of different opinions. But history and observation will inform
us, that elections of every kind (in the present state of human
nature) are too frequently brought about by influence, partia
lity, and artifice : and, even where the case is otherwise, these
practices will be often suspected, and as constantly -charged
Upon the successful, by a splenetic disappointed minority. This
is an evil to which all societies are liable ; as well those of a
private and domestic kind, as the great community of the pub
lic, which regulates and includes the rest. But in the for
mer there is this advantage ; that such suspicions, if false,
proceed no farther than jealousies and murmurs, which time
will effectually suppress; and, if true, the injustice may be
remedied by legal means, by an appeal to those tribunals to
Which every member of society has (by becoming such) vir
tually engaged to submit. Whereas, in the great and inde
pendent society, which every nation composes, there is no
superior to resort to but the law of nature; no method to re
dress the infringements of that law, but the actual exertion of
private force. As therefore between two nations, complain
ing of mutual injuries, the quarrel can only be decided by the
law of arms ; so in one and the fame nation, when the fun
damental principles of their common union are supposed to be
invaded, and more especially when the appointment os their
chief magistrate is alleged to be unduly made, the only tribunal
to which the complainants can appeal is that of the God of
battles, the only process by which the appeal can be carried
on is that of a civil and intestine war. An hereditary succes
sion to the crown is therefore now established, in this and
most other countries, in order to prevent that periodical bloodfted and misery, which the history of ancient imperial Rome,
and the more modern experience os Poland and Germany,
may shew us are the consequences of elective kingdoms.
2. But, secondly, as to the particular mode of inherit
ance, it in general corresponds with the feodal path of de
scents, chalked out by the common law in the succession to
landed estates; yet with one or two material exceptions. Like
estates, the crown will descend lineally to the issue of the reignS: '
ing
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ing monarch; as it did from king John to Richard II, through
a regular pedigree of fix lineal generations. As in common
descents, the preference of males to females, and the right of
primogeniture among the males, are strictly adhered to4
Thus Edward V succeeded to the crown, in preference to
Richard his younger brother and Elizabeth his elder sister.
Like lands or tenements, the crown, on failure of the male
line, descends to the issue female ; according to the antient
Britifii custom remarked by Tacitus " solent foeminarum
" duElu bellare, ei sexum in imperiis non difcernere." Thus
Mary I succeeded to Edward VI ; and the line of Margaret
queen os Scots, the daughter of Henry VII, succeeded on
failure of the line of Henry VIII, his son. But, among the
females, the crown descends by right of primogeniture to the
eldest daughter only and her iflue ; and not, as in common in
heritances, to all the daughters at once ; the evident necessity
of a sole succession to the throne having occasioned the royal
law of descents to depart from the common law in this re
spect : and therefore queen Mary on the death of her brother
succeeded to the crown alone, and not in partnership with
her sister Elizabeth. Again : the doctrine of representation
prevails in the descent of the crown, as it does in other inhe
ritances ; whereby the lineal descendants of any person de
ceased stand in the same place as their ancestor, if living,
would have done. Thus Richard II succeeded his grandfather
Edward III, in right of his father the black prince ; to the
exclusion of all his uncles, his grandfather's younger children.
Lastly^ on failure of lineal descendants, the crown goes to the
next collateral relations of the late king ; provided they are
lineally descended from the blood royal, that is, from that
royal stock which originally acquired the crown. Thus Hen
ry I succeeded to William II, John to Richard I, and James I
to Elizabeth ; being all derived from the conqueror, who was
then the only rega"! stock. But herein there is no objection
(as in the cafe of common descents) to the succession of a bro
ther, an uncle, or other collateral relation, of the half blood;
that is, where the relationship proceeds no; from the fame
• In l/it. jfgriieht,
ceuplc
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couple of ancestors (which constitutes a kinsman of the whole
blood) but from aJingle ancestor only ; as when two persons
are derived from the fame father, and not from the fame mo
ther, or vice versa : provided only, that the one ancestor, from [ 195 ]
whom both are descended, be that from whose veins the blood
royal is communicated to each. Thus Mary I inherited to
Etlward VI, and Elizabeth inherited to Mary ; all children
of the fame father, king Henry VIII, but all by different
mothers. The reason of which diversity, between royal and
common descents, will be better understood hereafter, when
we examine the nature of inheritances in general,
3. The doctrine of hereditary right does by no means im-?
ply an indefeasible right to the throne. No man will, I think,
assert this, that has considered our laws, constitution, and his
tory, without prejudice, and with any degree of attention. It
is unquestionably in the breast of the supreme legislative au
thority of this kingdom, the king and both houses of parlia
ment, to defeat this hereditary right ; and, by particular en
tails, limitations, and provisions, to exclude the immediate
heir, and vest the inheritance in any one else. This is strictly
consonant to our laws and constitution ; as may be gathered
from the expression so frequently used in our statute book, of
" the king's majesty, his heirs, and successors." In which
we may observe, that as the word, " heirs," necessarily im
plies an inheritance or hereditary right, generally subsisting
in the royal person ; so the word, " successors," distinctly ta
ken, must imply that this inheritance may sometimes be bro
ken through ; or, that there may be a successor, without being
the heir, of the king. And this is so extremely reasonable, that;
without such a power, lodged somewhere, our polity would
be very defective. For, let us barely suppose so melancholy a
case, as that the heir apparent should be a lunatic, an idiot, or
otherwise incapable of reigning: how miserable would the con
dition of the nation be, if he were also incapable of being set
aside ! —It is therefore necessary that this power shpiUd be
lodged somewhere: and yet the inheritance, and regal dignity,
would be very precarious indeed, if this power were expressly
S 3
and
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and avowedly lodged in the hands of the subject: only, to be ex
erted wheneverprejudice, caprice, or discontent mould happen
to take the lead. Consequently it can nowhere be so properly
lodged as in the two houses of parliament, by and with the
[ l9& 3 consent of the reigning king; who, it is not to be supposed,
will agree to any thing improperly prejudicial to the rights
of his own descendants. And therefore in the king, lords,
and commons, In parliament assembled, our laws have ex
pressly lodged it.
4. But, fourthly; however the crown maybe limited or
transferred, it still retains it's descendible quality, and be
comes hereditary in the wearer of it. And hence in our law
the king is said never to die, in his political capacity; though,
in common with other men, he is subject to mortality in his
natural : because immediately upon the natural death of Hen
ry, William, or Edward, the king survives in his successor.
For the right of the crown vests, eo in/lanti, upon his heir j
either the haeres natus, if the course of descent remains unimpeached, or the haeresfaclus, if the inheritance be under any
particular settlement. So that there can be no interregnum ( 1 ) ;
but, as sir Matthew Hale b observes, the right of sovereignty
is fully invested in the successor by the very descent of the
crown. And therefore, however acquired, it becomes in him
absolutely hereditary, unless by the rules of the limitation it
is otherwise ordered and determined. In the fame manner as
landed estates, to continue our former comparison, are by the
law hereditary, or descendible to the heirs of the owner ; but
still there exists a power, by which the property of those
lands may be transferred to another person. If this transfer
be made simply and absolutely, the lands will be hereditary
in the new owner, and descend to his heir at law: but if the
transfer be clogged with any limitations, conditions, or enh 1 Hist. P. C. 61.
(1) Kcnce the statutes passed in the first year after the restora
tion of Car. II. are always called the acts in the twelfth year of
his reign ; and all the other legal proceedings of that reign are
reckoned from the year 1648, and not from 1660.

r
Ch. 3.

«/" Persons.

196

tails, the lands must descend in that channel, so limited and
prescribed, and no other.
In these four points consists, as I take it, the constitutional
notion of hereditary right to the throne : which will be still
farther elucidated, and made clear beyond all dispute, from a
short historical view os the successions to the crown of England,
the doctrines of our antient lawyers, and the several acts of
parliament that have from time to time been made, to create,
to declare, to confirm, to limit, or to bar, the hereditary
*it}e to the throne. And in the pursuit of this inquiry we £
shall find, that, from the days of Egbert, the first sole mo
narch of this kingdom, even to the present, the four Cardinal
maxims above-mentioned have ever been held the constitu
tional canons of succession. It is true, the succession, through
fraud, or force, or sometimes through necessity, when in ■
hostile times the crown descended on a minor or the like,
has been very frequently suspended ; but has generally at last
returned back into the old hereditary channel, though some
times a very considerable period has intervened. And, even
in those instances where the succession has been violated, the
crown has ever been looked upon as hereditary in the wearer
of it. Of which the usurpers themselves were so sensible,
that they for the most part endeavoured to vamp up some
feeble shew of a title by descent, in order to amuse the people,
while they gained the possession of the kingdom. And, when
possession was once gained, they considered it as the purchase
or acquisition of a new estate of inheritance, and transmitted
or endeavoured to transmit it to their own posterity, by a
kind of hereditary right of usurpation.
King Egbert about die year 800, found himself in posses
sion of the throne of the west Saxons, by a long and undi
sturbed descent from his ancestors of above three hundred
years. "How his ancestois acquired their title, whether by
force, by fraud, by contract, or by election, it matters not
much to inquire ; and is indeed a point of such high anti
quity, as must render all inquiries at best but plausible guesS4
ses.
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ses. His right must be supposed indisputably good, because
we know no better. The other kingdoms of the heptarchy
he acquired, some by consent, but most by a voluntary sub
mission. And it is an established maxim in civil polity, and
the law of nations, that when one country is united to ano
ther in such a manner, as that one keeps it's government and
states, and the other loses them j the latter entirely assimilates
with or is melted down in the former, and must adopt it's laws
and customs c. And in pursuance of this maxim there hath
ever been, since the union of the heptarchy in king Egbert, a
C '9^ ] general acquiescence under the hereditary monarchy of the
west Saxons, through all the united kingdoms.
From Egbert to the death of Edmund Ironside, a period
of above two hundred years, the crown descended regularly,
through a succession of fifteen princes, without any deviation
or interruption : save only that the sons of king Ethelwolf
succeeded to each other in the kingdom, without regard to
the children of the elder branches, according to the rule of
succession prescribed by their father, and confirmed by the
wittena-gemote, in the heat of the Danish invasions ; and
also that king Edred, the uncle of Edwy, mounted the throne
for about nine years, in the right of his nephew a minor, the
times being very troublesome and dangerous. But this was
with a view to preserve, and not to destroy, the succession }
and accordingly Edwy succeeded him,
King Edmund Ironside was obliged, by the hostile irrup
tion of the Danes, at first to divide his kingdom with Canute
king of Denmark ; and Canute, after his death, seised the
whole of it, Edmund's sonsbeing driven into foreign countries.
Here the succession was suspended by actual force, and a new
family introduced upon the throne : in whom however this
new acquired throne continued hereditary for three reigns ;
when, upon the death of Hardiknute, the ancient Saxon line
was restored in the person of Edward the confessor.
e Puff. U of N. andN. b. 8. c. 12, § 6.
Hs
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He was not Indeed the true heir to the crown, being the
younger brother of king Edmund Ironside, who had a son Ed
ward, sirnamed (from his exile) the outlaw, still living. But
this son was then in Hungary, and, the English having just
shaken off the Danish yoke, it was necessary that somebody on
the spot should mount the throne; and the confessor was the
next of the royal line then in England. On his decease with
out issue, Harold II usurped the throne ; and almost at the
fame instant came on the Norman invasion : the right to the
crown being all the time in Edgar, sirnamed Atheling, (which
signifies in theSaxon language UIt(striousy orof royal blood, ) who
was the son of Edward the outlaw, and grandson of Edmund
Ironside; or, as Matthew Paris'1 well expresses the fense of [ 199 ]
our old constitution, " Edmundus auttm latusferreum, rex na" turalts deJlirpe reguni, gem/it Edivardum ; et Ednvardus ge~
" nuit Edgarum, cm dejure debebatur rcgnum Anglorum"
William the Norman claimed the crown by virtue of a
pretended grant from king Edward the confessor ; a grant
which, if real, was in itself utterly invalid : because it was
made, as Harold well observed in his reply to William's de
mand c, " absque generali senatus, et populi cotiventu et editlo ;"
which also very plainly implies, that it then was generally
understood that the king, with consent of the general council,
might dispose of the crown and change the line of succession.
William's title however was altogether as good as Harold's,
he being a mere private subject, and an utter stranger to the
royal blood. Edgar Atheling's undoubted right was over
whelmed by the violence of the times ; though frequently
asserted by the English nobility after the conquest, till such
time as he died without issue : but all their attempts proved
unsuccessful, and only served the more firmly to establish the
crown in the family which had newly acquired it.
This conquest then by William of Normandy was, like
that of Canute before, a forcible transfer of the crown of
• William of Malmlb. A j.

*A. D. ic66.
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England into a new family : but, the crown being so trans
ferred, all the inherent properties of the crown were with it
transferred also. For, the victory obtained at Hastings not
bering f a victory over the nation collectively, but only over
the person of Harold, the only right that the conqueror
could pretend to acquire thereby, was the right to possess the
crown of England, not to alter the nature of the government.
And therefore, as the English laws still remained in force, he
must necessarily take the crown subject to those laws, and
with all it's inherent properties 5 the first and principal of
which was it's defcendibility. Here then we must drop our
race of Saxon kings, at least for a while, and derive our
descents from William the conqueror as from a new stock,
who acquired by right of war (such as it is, yet still the HerL 2*° J nler resort of kings) a strong and undisputed title to the in
heritable crown of England.
Accordingly it descended from him to his sons William
II and Henry I. Robert, it must be owned, his eldest son,
was kept out of possession by the arts and violence of his bre
thren ; who perhaps might proceed upon a notion, which pre
vailed for some time in the law of descents, (though never
adopted as the rule of public successions s) that when the eldest
son was already provided for, (as Robert was constituted duke
of Normandy by his father's will,) in such a case the next bro
ther was entitled to enjoy the rest of their father's inheritance,
But, as he died without issue, Henry at last had a good title
to the throne, whatever he might have at first.
Stephen of Blois, who succeeded him, was indeed the
grandson of the conqueror, by Adelicia his daughter, and
chimed the throne by a feeble kind of hereditary right : not
as being the nearest of the male line, but as the nearest male
of the blood royal, excepting his elder brother -Theobald ;
who was earl of Blois, and therefore seems to have waved,
as he certainly never insisted op, so troublesome and precarif Hale, Hist. C. L. c. 5. Seld. review
of titles, c. S.

% See lord Lyttleton's Life of Henry
II. Vol. J. p. 467.
OU3
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cms a claim. The real right was in the empress Matilda or
Maud, the daughter of Henry I ; the rule of succession being
(where women are admitted at all) that the daughter of a
son lhall be preferred to the son of a daughter. So that Ste
phen was little better than a mere usurper •, and therefore he
rather chose to rely on a title by election h, while the empress
Maud did not fail to assert her hereditary right by the sword !
which dispute was attended with various success, and ended
at last in the compromise made at Wallingford, that Stephen
should keep the crown, but that Henry the son of Maud
should succeed him ; as he afterwards accordingly did.
Henry, the second of that name, was (next after his mo
ther Matilda) the undoubted heir of William the conqueror ;
but he had also another connexion in blood, which endeared
him still farther to the English. He was lineally descended [ 201 ]
from Edmund Ironside, the last of the Saxon race of here
ditary kings. For Edward the outlaw, the son of Edmund
Ironside, had (besides Edgar Atheling,who died without issue)
a daughter Margaret, who was married to Malcolm king of
Scotland ; and in her the Saxon hereditary right resided. By
Malcolm she had several children, and among the rest Ma
tilda the wife of Henry I, who by him had the empress Maud,
the mother of Henry II. Upon which account the Saxon
hne is in our histories frequently said to have been restored in
his person ■ though in reality that right subsisted in the sons
pf Malcolm by queen Margaret} king Henry's best title
being as heir to the conqueror.
From Henry II the crown descended to his eldest son
Richard I, who dying childless, the right vested in his ne
phew Arthur, the son of Geoffrey his next brother : but John,
jhe youngest son of king Henry, seised the throne ; claiming,
as appears from his charters, the crown by hereditary right ' :
* " Eg» Strpbami Dri gratia ajsensu
" tltri it fspuli in rtgm Aaghrum cltBut
" &t."(Cirt.A.D. 1136.Ric.de HaguJUId. 314, Hcarne«i/C«n'. Ntuh^lx.)

• «'—Regni Angliae ; quod n-bis jure
empelit baertditario." Spdm. Hist. it.
Job. asud WUkins 354.
that
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that is to fay, he was next of kin to the deceased king, being
his surviving brother : whereas Arthur was removed one de
gree farther, being his brother's son, though by right of repre
sentation he stood in the place of his father Geoffrey. And
however flimsy this title, and those of William Rufus and
Stephen of Blois, may appear at this distance to us, after the
law of descents hath now been settled for so many centuries,
they were sufficient to puzzle the understandings of our brave,
but unlettered, ancestors. Nor indeed can we wonder at the
number of partizans, who espoused the pretensions of king
John in particular ; since even in the reign of his father king
Henry II, it was a point undetermined', whether, even in
common inheritances, the child of an elder brother should
succeed to the land in right of representation, or the younger
surviving brother in right of proximity of blood. Nor is it
to this day decided in the collateral succession to the fiefs of
the empire, whether the order of the stocks, or the proximity
of degree, shall take place k. However, on the deadi ef Arthur
C 202 J amj his sister Eleanor without issue, a clear and indisputable
title vested in Henry III the son of John : and from him to
Richard the second, a succession of six generations, the crown
descended in the true hereditary line. Under one os which
race of princes 1 we find it declared in parliament, " that the
" law of the crown of England is, and always hath been, that
" the children of the king of England, whether born in Eng" land or elsewhere, ought to bear the inheritance after the
«* death of their ancestors. Which law our sovereign lord
*( the king, the prelates, earls, and barons, and other great
" men, together with all the commons in parliament asseinV bled, do approve and affirm for ever."
Upon Richard the second's resignation of the crown, be
having no children, the right resulted to the issue of his grand
father Edward III. That king had many children, besides
his eldest, Edward the black prince of Wales, the father of
Richard II : but to avoid confusion I shall only mention
» Ghnv. /. 7, c. 3.
k Mod. Ua. Hist. xxx. 512.
,

1 Stat. 15 Edw. III. st. «.
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three ; William his second son, who died without issue ;
Lionel duke of Clarence, his third son ; and John of Gant
duke of Lancaster, his fourth. By the rules of succession
therefore the posterity of Lionel duke of Clarence were en
titled to the throne upon the resignation of king Richard;
and had accordingly been declared by the king, many years
before, the presumptive heirs of the crown : which declara
tion was also confirmed in parliament a. But Henry duke
of Lancaster, the son of John of Gant, having then a large
army in the kingdom, the pretence of raising which was to
recover his patrimony from the king, and to redress the griev
ances of the subject, it was impossible for any other title to be
asserted with any safety ; and he became king Under the title
«f Henry IV. But, as sir Matthew Hale remarks n, though
the people unjustly assisted Henry IV in his usurpation of the
crown, yet he was not admitted thereto, until he had declared
that he claimed, not as a conqueror, (which he very much
inclined to do °) but as a successor, descended by right line of
the blood royal ; as appears from the rolls of parliament in
those, times. And in order to this he set up a shew of two titles:
the one upon the pretence of being the first of the blood royal fj 203 ]
in the entire male line, whereas the duke of Clarence left only
one daughter Philippa ; from which female branch, by a mar
riage with Edmond Mortimer earl of March, the house of
York descended : the other, by reviving an exploded rumour,
first propagated by John of Gant, that Edmond earl of Lan
caster (to whom Henry's mother was heiress) was in reality
the elder brother of king Edward I ; though his parents, on
account of his personal deformity, had imposed him on the
world for the younger ; and therefore Henry would be en
titled to the crown, either as successor to Richard II, in case
the entire male line was allowed a preference to the female;
or, even prior to that unfortunate prince, if the crown could
descend through a female, while an entire male line was
existing.
» Srandsoid's geneal, hist. 146.
» Hist. C. L. c. j.

• SeM. tit, hon. 1. 3.
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However, as in Edward the third's time we find the par
liament approving and affirming the law of the crown, as be
fore stated, so in the reign of Henry IV they actually exerted
their right of new-fettling the succession to the crown. And
this was done by the statute 7 Hen. IV. c. 2. whereby it i5
enacted, " that the inheritance of the crown and realms of
«« England and France, and all other the king's dominions}
" shall be set and remain ' in the person of our sovereign lord
" the king, and in the heirs of his body issuing j" and prince
Henry is declared heir apparent to the crown, to hold to him
and the heirs of his body issuing, with remainder to the lord
Thomas, lord John, and lord Humphry, the king's sons,
and the heirs of their bodies reipectively : which is indeed no
thing more than the law would haveflone before, provided
Henry the fourth had been a rightful king. It however serves
to shew that it was then generally understood, that the king
and parliament had a right to new-model and regulate the
succession to the crown : and we may also observe, with what
caution and delicacy the parliament then avoided declaring
any sentiment of Henry's original title. However sir Edward
Coke more than once expressly declares'', that at the time of
204 ] passing this act the right of the crown was in the descent from
Philippa, daughter and heir os Lionel duke of Clarence.
Nevertheless the crown descended regularly from Henry
IV to his son and grandson Henry V and VI ; in the latter of
whose reigns the house of York asserted their dormant title ;
and, after imbruing the kingdom in blood and confusion for
seven years together, at last establissied it in the person of Ed
ward IV. At his accession to the throne, after a breach of
the succession that continued for three descents, and above
threescore years, the distinction of a king de jure and a king
defafto began to be first taken ; in order to indemnify such
as had submitted to the late establishment, and to provide for
the peace of the kingdom by confirming all honours conferred
and all acts done, by those who were now called the usurpers,
Pscitmytet Jtmccrgt.

1 4 Inst. J7. to$.
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not tending to the distierison of the rightful heir. In statute
1 Edw. IV. c. 1. the three Henrys are stiled, « late kings of
" England succeffively in dede, and not of ryght." And, in all
the charters which 1 have met with of king Edward, whereever he has occasion to speak of any of the line of Lancaster,
he calls them " nuper defaclo, et non de jure, reges Angliat"
Edward IV left two sons and a daughter ; the eldest of
which sons, king Edward V, enjoyed the regal dignity for a
very short time, and was then deposed by Richard his unna
tural uncle, who immediately usurped the royal dignity ; hav
ing previously insinuated to the populace a suspicion of bas
tardy in the children of Edward IV. to make a (hew of some
hereditary title : after which he is generally believed to have
murdered his two nephews ; upon whose death the right of
the crown devolved to their sister Elizabeth.
The tyrannical reign of king Richard III gave occasion to
Henry earl of Richmond to assert his title to the crown. A
title the most remote and unaccountable that was ever set up,
and which nothing could have given success to, but the uni
versal detestation of the then usurper Richard. For, besides
that he claimed under a descent from John of Gant, whose
sitle was now exploded, the claim (such as it was) was through
John earl of Somerset, a bastard son, begotten by John of
Gant upon Catherine Swinford. It is true, that, by an act r
of parliament 20 Ric. II, this son was, with others, legiti
mated and made inheritable to all lands, offices, and dignities,
as if he had been born in wedlock: but still, with an express
reservation of the crown, excepta dignitate regali '."
Notwithstanding all this, immediately after the battle
of Bosworth field, he assumed the regal dignity ; the right
of the crown then being, as sir Edward Coke expressly de
clares ', in Elizabeth, eldest daughter of Edward IV : and
his possession was establislied by parliament, holden the first
year of his reign. In the act for which purpose, the parlia' 4 Inst. 36.
• •

» Hid. 37.
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ment seems to have copied the caution of their predecessors in
the reign of Henry IV : and therefore (as lord Bacon the
historian of this reign observes) carefully avoided any recog
nition of Henry VII's right, which indeed was none at all ;
and the king would not have it by way of new law or ordi
nance, whereby a right might seem to be created and confer
red upon him; and therefore a middle way was rather chosen,
by way (as the noble historian expresses it) of ejlabfi/hment,
and that under covert and indifferent words, " that the in" heritance of the crown should rejl, remain, and abide
** in king Henry VII and the heirs of his body :" thereby
providing for the future, and at the fame time acknowleging his present possession ; but not determining either way,
whether that possession was de jure or defaElo merely. How
ever, he soon after married Elizabeth of York, the undoubted
heiress of the conqueror, and thereby gained (as Sir Edward
Coke ' declares) by much his best title to the crown. Where
upon the act made in his favour was so much disregarded,
that it never was printed in our statute books.
Henry the eighth, the issue of this marriage, succeeded to
the crown by clear indisputable hereditary right, and trans
mitted it to his three children in successive order. But in
his reign we at several times find the parliament busy in re
gulating the succession to the kingdom. And, first, by sta] tute 25 Hen. VIII. c. 12. which recites the mischiefs which
have and may ensue by disputed titles, because no perfect and
substantial provision hath been made by law concerning the
succession ; and then enacts, that the crown shall be entailed
to his majesty, and the sons or heirs male of his body ; and
in default of such sons to the lady Elizabeth (who is declared
to be the king's eldest issue female, in exclusion os the lady
Mary, on account of her supposed illegitimacy by the divorce
of her mother queen Catherine) and to the lady Elizabeth's
heirs of her body ; and so on from issue female to issue female,
and the heirs of their bodies, by course of inheritance accord
ing to their ages, as the croivn of England hath been eccuflomed
« 4 Inst. 37.
and

Ch. j.

«/ Persons.

206

and ought to go, in case where there be heirs female of the
seme : and in default of issue female, then to the king's right
heirs for ever. This single statute is an ample proof of all
the four positions we at first set out with.
But, upon the king's divorce from Ann Boleyn, this sta
tute was, with regard to the settlement of the crown, repeal
ed by statute 28 Hen. VIII. c. 7. wherein the lady Elizabeth
is also, as well as the lady Mary, bastardized, and the crown
fettled on the king's children by queen Jane Seymour, and
his future wives ; and, in defect of such children, then with
this remarkable remainder, to such persons as the king by
letters patent, or last will and testament, mould limit and
appoint the fame. A vast power •, but notwithstanding, as
it was regularly vested in him by the supreme legislative au
thority, it was therefore indisputably valid. But this power
was never carried into execution-, for by statute 35 Hen.
VIII. c. 1. the king's two daughters are legitimated again,
and the crown is limited to prince Edward by name, after that
to the lady Mary, and then to the lady Elizabeth, and the
heirs of their respective bodies ; which succession took effect
accordingly, being indeed no other than the usual course of
the law, with regard to the descent of the crown.
But lest there stiould remain any doubt in the minds of
the people, through this jumble of acts for limiting the fucceffion, by statute 1 Mar. st. 1. c. 1. queen Mary's heredi
tary right to the throne is acknowleged and recognized in C 207 ]
these words : " the crown of these realms is most lawfully,
" justly, and rightly descended and come to (he queen's
" highness that now is, being the very, true, and undoubtu ed heir and inheritrix thereof." And again, upon the
queen's marriage with Philip of Spain, in the statute which
settles the preliminaries of that match the hereditary right
to the crown is thus asserted and declared : " as touching the
** right of the queen's inheritance in the realm and domi-
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1 1 Mar. st. 2. e. 1.
T

" nions

207

Rights

Book I.

" nions of England, the children, whether male or female,
«' (hall succeed in them, according to the known laws, sta" tutes, and customs of the fame." Which determination of
the parliament, that the succession Jhall continue in the usual
course, seems tacitly to imply a power of new-modelling and
altering it, in cafe the legislature had thought proper.
»

On queen Elizabeth's accession, her right is recognized in
still stronger terms than her sister's ; the parliament acknowleging °, " that the queen's highness is, and in very deed
*' and of most mere right ought to be, by the laws of God,
" and the laws and statutes of this realm, our most lawful
" and rightful sovereign liege lady and queen ; and that
" her highness is rightly, lineally, and lawfully descended
'« and come of the blood royal of this realm of England ;
" in and to whose princely person, and to the heirs of her
m body lawfully to be begotten", after her, the imperial
" crown and dignity of this realm doth belong." And in
the fame reign, by statute 13 Eliz. c. 1. we find the right
of parliament to direct the succession of the crown asserted in
the most explicit words. " If any person shall hold, af" firm, or maintain that the common laws of this realm,
" not altered by parliament, ought not to direct the right
M of the crown of England ; or that the queen's mijestv,
" with and by the authority of parliament, is not able to
«c make laws and statutes of sufficient force and validity, to'
" limit and bind the crown of this realm, and the descent,
** limitation, inheritance, and government thereof;—such
" person, so holding, affirming, or maintaining, shall, during
[ 208 ] " the life of the queen, be guilty of high treason ; and after
u her decease shall be guilty of a misdemesnor, and forfeit
M his goods and chattels."
On the death of queen Elizabeth, without issue, the line
of Henry VIII. became extinct. It therefore became neces
sary to recur to the other ifl'ue of Henry VII. by Elizabeth of
York his queen : whose eldest daughter Margaret having
u Stnt. 1 Eliz. c. 3.
married
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married James IV. king of Scotland, kjng James the sixth of
Scotland, and of England the first, was the lineal descendant
from that alliance. So that in his person, as clearly as in
Henry VIII. centered all the claims of different competi
tors, from the conquest downwards, he being indisputably
the lineal heir of the conqueror. And, what is still more
remarkable, in his person also centered the right of the Saxon
monarchs, which had been suspended from the conquest till
his accession. For, as was formerly observed, Margaret
the sister of Edgar Atheling, the daughter of Edward the
outlaw, and grand-daughter of king Edmund Ironside,
was the person in whom the hereditary right of the Saxon
kings, supposing it not abolished by the conquest, resided.
She married Malcolm king of Scotland ; and Henry II. by
a descent from Matilda their daughter, is generally called
the restorer of the Saxon line. But it must be remembered,
that Malcolm by his Saxon queen had sons as well as
daughters ; and that the royal family of Scotland from that
time downwards were the offspring of Malcolm and Mar
garet. Of this royal family king James the first was the
direct lineal heir, and therefore united in his person every
possible claim by hereditary right to the English as well as
Scottish throne, being the heir both of Egbert and "William
the conqueror.
And it is no wonder that a prince of more learning than
wisdom, who could deduce an hereditary title for more than
eight hundred years, mould easily be taught by the flatter
ers of the times to believe there was something divine in
this riglit, and that the singer of Providence was visible in it's
preservation. Whereas, though a wife institution, it was [ log ]
clearly a human institution ; and the right inherent in him
no natural, but a positive, right. And in this and no other
light was it taken by the English parliament (2) j who by sta-

(2) It is difficult to fay in what light it was considered by that
parliament, which, in the preamble to the statute, declares with
nauseous pedantry, that " upon the knees of their hearts they
T 1
'* agmse
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tute i Jac. I. c. I. did " recognize and acknowlege, that
" immediately upon the dissolution and decease of Elizabeth
*c late queen of England, the imperial crown thereof did by
" inherent birthright, and lawful and undoubted succession,
*' descend and come to his most excellent majesty, as being
" lineally, justly, and lawfully, next and sole heir of the
" blood royal of this realm." Not a word here of any right
immediately derived from heaven : which, if it existed any
where, must be sought for among the aborigines os the island,
the antient Britons ; among whose princes indeed some have
gone to search it for him w.
But, wild and absurd as the doctrine of divine right most
undoubtedly is, it is still more astonisliing, that when so
many human hereditary rights had centered in this king, his
son and heir king Charles the first should be told by those in
famous judges, who pronounced his unparalleled sentence,
that he was an elective prince ; elected by his people, and
therefore accountable to them, in his own proper person, for
his conduct. The confusion, instability, and madness, which
followed the fatal catastrophe of that pious and unfortunate
prince, will be a standing argument in savour of hereditary
monarchy to all suture ages ; as they proved at last to the
then deluded people : who, in order to recover that peace and
happiness which for twenty years together they had lost, in
a solemn parliamentary convention os the states restored the
right heir of the crown. And in the proclamation for that
purpose, which was drawn up and attended by both houses *,
they declared, " that, according to their duty and allegr" ance, they did heartily, joyfully, and unanimously acw Elizabeth of York, the mother of
queen Margaret of Scotland, was heiress of the house of Mortimer. And Mr.
Carte observes, dial the house of Mortimer, in virtue of it's deicrnt from

Glaly« only sister to I ewdliu ap Joiwerth the great, had the true right to
the principality of Wales. Hist. ILng.
iii. 705,
* Com. Journ. S May 1660.

" agnise their constant faith, obedience, and loyalty to his majesty
" and his royal progeny."
K knovvlcge
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knowlcge and proclaim, that immediately upon the decease of our late sovereign lord king Charles, the imperial f_ 210 1
crown of these realms did by inherent birthright and lawful and undoubted succession descend and come to his most
excellent majesty Charles the second, as being lineally,
justly, and lawfully, next heir of the blood royal of this
realm : and thereunto they most humbly and faithfully
did submit and oblige themselves, their heirs, and posterity
for ever."

Thus I think it clearly appears, from the highest autho
rity this nation is acquainted with, that the crown of Eng
land hath been ever an hereditary crown ; though subject to
limitations by parliament. The remainder of this chapter
will consist principally of those instances, wherein the parlia
ment has asserted or exercised this right of altering and limit
ing the succession ; a right which, we have seen, was before
exercised and asserted in the reigns of Henry IV, Henry VII,
Henry VIII, quetn Mary, and queen Elizabeth.
The first instance, in point of time, is the famous bill of
exclusion, which raised such a ferment in the latter end of the
reign of king Charles the second. It is well known that the
purport of this bill was to have set aside the king's brother
and presumptive heir, the duke of York, from the succession,
on the score of his being a papist ; that it passed the house of
commons, but was rejected by the lords; the king having
also declared beforehand, that he never would be brought to
consent to it. And from this transaction we may collect two
tilings: 1. That the crown was universally acknowleged to
be hereditary ; and the inheritance indefeasible unless by
parliament : else it had been needless to prefer such a bill,
j. That the parliament had a power to have defeated the in
heritance, else such a bill had been ineffectual. The com
mons acknowleged the hereditary right then subsisting ; and
the lords did not dispute the power, but merely the propriety,
of an exclusion. However, as the bill took no effect, king
James the second succeeded to the throne of his ancestors ;
T 3
and
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and might have enjoyed it during the remainder of his life,
but for his own infatuated conduct, which (with other con
curring circumstances) brought on the revolution in 1688.
f_ 211 ]

The true ground and principle, upon which that memo
rable event proceeded, was an entirely new cafe in politics,
which had never before happened in our history j the abdica
tion of the reigning monarch, and the vacancy of the throne
thereupon. It was not a defeazance of the right of succes
sion, and a new limitation of the crown, by the king and both
houses of parliament: it was the act of the nation alone, upon
a conviction that there was no king in being. For in a full
assembly of the lords and commons, met in a convention upon
the supposition of this vacancy, both houses y came to this
resolution; " that king James the second, having endeavour" ed to subvert the constitution of the kingdom, by breaking
" the original contract between king and people ; and, by
" the advice of jesuits and other wicked persons, having vio" lated the fundamental laws ; and having withdrawn him" self out of this kingdom ; has abdicated the government,
<l and that the throne is thereby vacant." Thus ended
at once, by this sudden and unexpected vacancy of the throne,
the old line of succession; which from the conquest had last
ed above six hundred years, and from the union of the hep
tarchy in king Egbert almost nine hundred. The facts them
selves thus appealed to, the king's endeavour to subvert the
constitution by breaking the original contract, his violation
of the fundamental laws, and his withdrawing himself out of
the kingdom, were evident and notorious : and the conse
quences drawn from these facts (namely, that they amounted
to an abdication of the government ; which abdication did
not affect only the person of the king himself, but also all his
heirs, and rendered the throne absolutely and completely va
cant) it belonged to our anecstorsto determines). For, whenX Com. Journ. 7 Feb. i6SS.
(3) The convention in Scotland drew the fame conclusion, viz.
the vricnncy of the throne, from premises and in language much
more bold and intelligible. The myllery of the declaration of the
English
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ever a question arises between the society at large and any
magistrate vested with powers originally delegated by that
society, it must be decided by the voice of the society itself :
there is not upon earth any other tribunal to resort to. And
that these consequences were fairly deduced from these facts,
our ancestors have solemnly determined, in a full parliament
ary convention representing the whole society. The reasons
upon which they decided may be found at large in the par- jliamentary proceedings of the times ; and may be matter
of instructive amusement for us to contemplate, as a specula
tive point of history. But care must be taken not to carry
this inquiry farther, than merely for instruction or amuse
ment. The idea, that the consciences of posterity were con
cerned in the rectitude of their ancestors' decisions, gave
birth to those dange.'jus political heresies, which so long dis- '
tracted the state, but at length are all happily extinguished.
I therefore rather chuse to consider this great political mea
sure upon the solid sooting of authority, than to reason in
it's savour from it's justice, moderation, and expedience: be
cause that might imply a right of dissenting or revolting from
it, in case we should think it to have been unjust, oppressive,
or inexpedient. Whereas, our ancestors having most indis
putably a competent jurisdiction to decide this great and im
portant question, and having in fact decided it, it is now be
come our duty at this distance of time to acquiesce in their

English convention, betrays that timidity which it was intended
to conceal. " The estates of the kingdom of Scotland find and
" declare, that king James seventh, being a professed papist, did
" assume the royal power, and acted as a king, without ever
" taking the oath required by law j and had, by the advice of
" evil and wicked counsellors, invaded the fundamental constitu" tion of this kingdom, and altered it from a legal and limited
" monarchy to an arbitrary despotic power ; and had governed
" the same to the subversion of the protestant religion and Viola" tion of the laws and liberties of the nation, inverting all the
•' ends of government, whereby he had foresaulted the crown,
" and the throne was become vacant." 7jn<tal, 7 1 FcL Coat, as
Rapin.
T4
deter-
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determination ; being born under that establishment which
was built upon this foundation, and obliged by every tie,
religious as well as civil, to maintain it.
But, while we rest this fundamental transaction, in point
of authority, upon grounds the least liable to cavil, we are
bound both in justice and gratitude to add, that it was con
ducted with a temper and moderation which naturally arose
from it's equity ; that, however it might in some respects go
beyond the letter of our antient laws, (the reason of which
will more fully appear hereafter %) it was agreeable to the spi
rit of our constitution, and the rights of human nature ; and
that though in other points (owing to the peculiar circum
stances of things and persons) it was not altogether so perfect
as might have been wished, yet from thence a new aera com
menced, in wlrichthe bounds of prerogative aj)d liberty have
been better defined, the principles of government more tho
roughly examined and understood, and the rights of the sub
ject more explicitly guarded by legal provisions, than in any
other period of the English history. In particular it is worthy
r 213 ] observation that the convention, in this their judgment,
avoided with great wisdom the wild extremes into which the
visionary theories of some zealous republicans would have
led them. They held that this misconduct of king James
amounted to an endeavour to subvert the constitution; and
not to an actual subversion, or total dissolution, of the govern
ment, according to the principles of Mr. Locke " : which
would have reduced the society almost to a state of nature ;
would have levelled all distinctions of honour, rank, offices,
and property ; would have annihilated the sovereign power,
and in consequence have repealed all positive laws ; and would
have left the people at liberty to have erected a new system of
state upon a new foundation of polity. They therefore very
prudently voted it to amount to no more than an abdication
of the government, and a consequent vacancy of the throne ;
whereby the government was allowed to subsist; though the
* Set chap. 7.

> on Got. p. 2. ?. 19,
executive
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executive magistrate was gone, and the kingly office to re
main, though king James was no longer king h. And thus
the constitution was kept entire ; which upon every found
principle of government must otherwise have fallen to pieces,
had so principal and constituent a part as the royal authority
been abolished, or even suspended.
This single postulatum, the vacancy of the throne, being
once establiihed, the rest that was then done followed almost
of course. For, if the throne be at any time vacant, (which
may happen by other means besides that of abdication ; as if
all the blood royal should fail, without any successor appoint
ed by parliament;) if, I say, a vacancy by any means what
soever should happen, the right of disposing of this vacancy
seems naturally to result to the lords and commons, the trus
tees and representatives of the nation (4). For there are no
other hands in which it can so properly be intrusted; and there
is a necessity of it's being intrusted somewhere, else the whole
frame of government must be dissolved and perish. The lords
and commons having therefore determined this main funda
mental article, that there was a vacancy of the throne, they
proceeded to fill up that vacancy in such manner as they
judged the most proper. And this was done by their declara- [ 214
tion of 12 February i<588 c, in the following manner : " that
" William and Mary, prince and princess of Orange, be,
" and be declared king and queen, to hold the crown and
*' royal dignity during their lives, and the life of the survil> f-aiy of forfeit, ij8, 119.

t Com. Journ. 12 Feb. 1688.

(4) The preamble to the bill of rights expressly declares; that
" the lords spiritual and temporal, and commons, assembled at West.
" minster lawfully, fully and freely represent al! the estates ef the
people of this realm." The lords are not less the trustees and
guardians of their country, than the members of the house of
commons. It was justly said, when the royal prerogatives were
suspended during his majesty's illness, ** that the two houses of
" parliament were the organs by which the people expressed their
" will,"
« vor
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vor os them ; and that the sole and full exercise of the
regal power be only in, and executed by, the said prince
of Orange, in the names of the said prince and princess,
during their joint lives: and after, their deceases the said
crown and royal dignity to be to the heirs of the body of
the said princess ; and for default of such issue to the
princess Anne of Denmark and the heirs of her body, and
for default of such issue to the heirs of the body of the said
prince of Orange."

Perhaps, upon the principles before established, the con
vention might (if they pleased) have vetted the regal dignity
in a family entirely new, and strangers to the royal blood :
but they were too well acquainted with the benefits of here
ditary succession, and the influence which it has by custom
over the minds of the people, to depart any farther from the
antient line than temporary necessity and self-preservation
required. They therefore settled the crown, first on king
"William and queen Mary, king James's eldest daughter, for
their joint lives : then on the survivor os them ; and then on
the iflue of queen Mary : upon failure of such iflue, it was
limited to the princess Anne, king James's second daughter,
and her issue; and lastly, on failure of that to the issue of
king William, who was the grandson os Charles the first, and
nephew as well as son-in-law of king James the second, being
the son of Mary his eldest lister. This settlement included
all the protestant posterity of king Charles I, except such other
issue as king James might at any time have, which was totally
omitted through fear of a popisti succession. And this order
of succession took effect accordingly.
These three princes therefore, king William, queen
Mary, and queen Anne, did not take the crown by hereditary
right or descent, but by way of donation or purchase, as the
lawyers call it •, by which they mean any method of acquir
ing an estate otherwise than by descent. The new settle
ment did not merely consist in excluding king James, and
the person pretended to be piinoe of Wales, and then sust'er
7
ing
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ing the crown to descend in the old hereditary channel : for
the usual course of descent was in some instances broken
through ; and yet the convention still kept it in their eye, and
paid a great, though not total, regard to it. Let us fee how
the succession would have stood, if no abdication had happen
ed, and king James had left no other issue than his two
daughters queen Mary and queen Anne. It would have stood
thus : queen Mary and her issue ; queen Anne and her issue ;
king William and his issue. But we may remember, that
queen Mary was only nominally queen, jointly with her
husoand king William, who alone had the regal power ; and
king William was personally preferred to queen Anne, though
his issue was postponed to hers. Clearly therefore these
princes were successively in possession of the crown by a title
different from the usual course of descent.
It was towards the end of king William's reign, when all
hopes of any surviving issue from any of these princes died
with the duke of Gloeester, that the king and parliament
thought it necessary again to exert their power of limiting
and appointing the succession, in order to prevent another
vacancy of the throne ; which must have ensued upon their
deaths, as no farther provision was made at the revolution,
than for the issue of queen Mary, queen Anne, and king
William. The parliament had previously by the statute of
1 W. & M. st. z. c.2. enacted, that every person who should
be reconciled to, or hold communion with, the see of Rome,
should profess the popish religion, or should marry a papist,
should be excluded and for ever incapable to inherit, possess,
or enjoy the crown ; and that in such case the people should
be absolved from their allegiance, and the crown should de
scend to such persons, being protestants, as would have inhe
rited the fame, in cafe the person so reconciled, holding com
munion, professing, or marrying, were naturally dead. To
act therefore consistently with themselves, and at the fame
time pay as much regard to the old hereditary line as their for- [■ 2 \$
mcr resolutions would admi:, they turned their eyes on the
princess Sophia, clcctrels and dutchefs dowager of Hanover,
the
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impending extinction of the protestant posterity of Charlesthe
first, the old law of regal descent directed them to recur to the
descendants of James the first j and the princess Sophia, being
the youngest daughter of Elizabeth queen of Bohemia, who
■was the daughter of James the first, was the nearest of the antient blood royal, who was not incapacitated by professing the
popish religion. On her therefore, and the heirs ofher body»
being protestants, the remainder of the crown, expectant on
the death of king William and queen Anne without ifi'ue,
was settled by statute 12 and 13 W. III. c. 2. And at the
same time it was enacted, that whosoever should hereafter
come to the possession of the crown should join in the com
munion of the church of England as by law established.
This Is the last limitation of the crown that has been made
by parliament : and these several actual limitations, from the
time of Henry IV to the present, do clearly prove the power
of the king and parliament to new-model or alter the succes
sion. And indeed it is now again made highly penal to dis
pute it : for by the statute 6 Ann. c. 7. it is enacted, that if
any person maliciously, advisedly and directly, shall maintain,
by writing or printing, that the kings of this realm with the
authority of parliament are not able to make Jaws to bind the
crown and the descent thereof, he shall be guilty of high trea
son ; or if he maintains the fame by only preaching, teach
ing, or advised speaking, he shall incur the penalties of a
praemumre.
The princess Sophia dying before queen Anne, the inhe
ritance thus limited descended on her son and heir king George
the first ; and, having on the death of the queen taken effect
in his person, from him it descended to his late majesty king
George the second; and from him to his grandson and heir,
our present gracious sovereign, king George the third.
c Sandford in his genealogical history, publislied A. D. 1677, speaking
(page 535) of the princesses Elizabeth,
Louisa, and Sophia, daughters of the

queen of Bohemia, fays, the first was
reputed the most Icarnei, the second the
greatest artist, and the last one of the
most accomplished ladies in Europe.
Hence
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Hence it is easy to collect, that the title to the crown b
at present hereditary, though not quite so absolutely hereditary
as formerly : and the common stock or ancestor, from whom
the descent must be derived, is also different. Formerly the
common stock was king Egbert; then William the conqueror}
afterwards in James the first's time the two common stocks
united, and so continued till the vacancy of the throne in.
1688 : now it is the princess Sophia, in whom the inherit
ance was vested by the new king and parliament. Formerly
the descent was absolute, and the crown went to the next
heir without any restriction : but now, upon the new settle
ment, the inheritance is conditional ; being limited to such
heirs only, of the body of the princess Sophia, as are pro
testant members of the church of England, and are married
to none but protestants.
And in this due medium consists, I apprehend, the true
constitutional notion of the right of succession to the imperial
crown of these kingdoms. The extremes, between which it
steers, are each of them equally destructive of those ends for
which societies were formed and are kept on foot. Where
the magistrate, upon every succession, is elected by the peo
ple, and may by die express provision of the laws be deposed
(if not punished) by his subjects, this may found like the
perfection of liberty, and look well enough when delineated
on paper ; but in practice will be ever productive of tumult,
contention, and anarchy. And, on the other hand, divine
indefeasible hereditary right, when coupled with the doctrine
of unlimited passive obedience, is surely of all constitutions the
most thoroughly slavish and dreadful. But when such an
hereditary right, as our laws have created and vested in the
royal stock, is closely intervoven with those liberties, which,
we have seen in a former chapter, are equally the inheritance
of the subject ; this union will form a constitution, in theory
the most beautiful of any, in practice the most approved, and,
I trust, in duration the most permanent. It was the duty of
an expounder of our laws to lay this constitution before the
student in it's true and genuine light : it is the duty of every
good Englishman to understand, to revere, to defend it.
9
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FAMILY.

TH E first and most considerable branch of the king's
royal family, regarded by the laws of England, is
the queen.
The queen of England is cither queen regent, queen con
sort., or queen dowager. The queen regent, regnant, or so
vereign, is she who holds the crown in her own right ; as
the first (and perhaps the second) queen Mary, queen Eliza
beth, and queen Anne ; and such a one has the fame powers,
prerogatives, rights, dignities, and duties, as if she had been
a king. This was observed in the entrance of the last chap
ter, and is expressly declared by statute i Mar. I. st. 3. c. 1.(1)'
But the queen consort is the wife of the reigning king ; and
she, by virtue of her marriage, is participant of divers prero
gatives above other women *.
• Fir.ch. L. 86.

(1) Mary being the first queen that had fat upon the English
throne, this statute was passed, as it declares, for " the extin" guisliment of the doubt and folly of malicious and ignorant
" persons," who might be induced to think that a queen could
not exercise all the prerogatives of a king.
And,
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And, first, she is a public peison, exempt and distinct
from the king ; and not, like other married women, so closely
connected as to have lost all legal or separate existence so long
as the marriage continues. For the queen is of ability to pur
chase lands, and to convey them, to make leases, to grant
copyholds, and do other acts of ownership, without the con
currence of her lord ; which no other married woman can
do b : a privilege as old as the Saxon aerac. She is also ca
pable of taking a grant from the king, which no other wife
is from her husband ; and in this particular she agrees with
the Augujla, or piijsuita regina conjitx dlvl imperatoris of the
Roman laws ; who, according to Justinian rt, was equally ca
pable of making a grant to, and receiving one from, the em- £
peror. The queen of England hath separate courts and offi
ces distinct from the king's, not only in matters of ceremony,
but even of law ; and her attorney and solicitor general are
entitled to a place within the bar of his majesty's courts, to
gether with the king's counsel c. She may likewise sue and
be sued alone, without joining her husband. She may also
have a separate property in goods as well as lands, and has a
right to dispose of them by will. In short, she is in all legal
proceedings looked upon as a feme sole, and not as a feme
covert; as a single, not as a married woman'. For which
the reason given by fir Edward Coke is this : because the
wisdom of the common law would not have the king (whose,
continual care and study is for the ,public, and circa ardua
rigni J to he troubled and disquieted on account of his wife's
domestic affairs ; and therefore it vests in the queen a power
of transacting her own concerns, without the intervention of
the king, as if she was an unmarried woman.
The queen hath also many exemptions, and minute pre
rogatives. For instance : she pays no toll 8 ; nor is she lia
ble to any amercement in any court h. But in general, un*
«
*
*

4 Rep. i-i.
Scld. y-n. Angl. 1 . 42.
CcJ 5. 16. 16.
Scld. tit. h>n. 1. *. 7.

t Finch. L. 86. Co, Litt. 133.
% Co. Litt. 133. ' »
•> Finch. L. 185.
less
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less where the law has expressly declared her exempted, flic
is upon the fame footing with other subjects ; being to all in
tents and purposes the king's subject, and not his equal: in
like manner as, in the imperial law, " Augtista legibus foluta
« nut est '."
The queen hath also some pecuniary advantages, which
foim her a distinct revenue : as, in the first place, she is en
titled to an antient perquisite called queen-gold, or at/rum reginae s which is a royal revenue, belonging to every queen
consort during her marriage with the king, and due from
every person who hath made a voluntary offering or fine to
the king, amounting to ten marks or upwards, for and in
consideration of any privileges, grants, licences, pardons, or
£ 22o ] other matter of royal favour conferred upon him by the king :
and it is due in the proportion of one tenth part more, over
and above the entire offering or fine made to the king \ and
becomes an actual debt of record to the queen's majesty by
the mere recording of the fine fc. As, if an hundred marks of
silver be given to the king for liberty to take in mortmain, or
to have a fair, market, park, chafe, or free-warren : there
the queen is entitled to ten marks in silver, or (what was for
merly an equivalent denomination) to one mark in gold, by
the name of queen-gold, or aurum reginae1. But no such
payment is due for any aids or subsidies granted to the king
in parliament or convocation ; nor for sines imposed by
courts on offenders, against their will j nor for voluntary
presents to the king, without any consideration moving from
him to the subject ; nor for any sale, or contract whereby the
present revenues or possessions of the crown are granted away
or diminished m.
The original revenue of our antient queens, before and
soon after the conquest, seems to have consisted in certain
reservations or rents out of the demesne lands of the crown,
< Ff. 1. 3. 31.
k Pryn. Aur. Rsg. 2.
1 11 Rep. 21. 4 Inst. J58.

m UU. Prjn. 6.Madcx. hist. exch.
241.
which
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which were expressly appropriated to her majesty, distinct
from the king. It is frequent in domefday book, after speci
fying the rent due to the crown, to add likewise the quantity
of gold or other renders reserved to the queen ". These were
frequently appropriated to particular purposes ; to buy wool
for her majesty's use °, to purchase oil for her lamps ?, or to
furnish her attire from head to foot 1, which was frequently
very costly, a9 one single robe in the fifth year of Henry II
stood the city of London in upwards of fourscore pounds'. [ 221 ]
A practice somewhat similar to that of the eastern countries,
■where whole cities and provinces were specifically assigned
to purchase particular parts of the queen's apparel
And,
for a farther addition to her income, this duty of quccn-gold
is supposed to have been originally granted j those matters of
grace and favour, out of which it arose, being frequently ob
tained from the crown by the powerful intercession of the
queen. There are traces of it's payment, though obscure
ones, in the book of domefday and in the great pipe-roll of
Henry the first
In the reign of Henry the second the
manner of collecting it appears to have been well understood,
and it forms a distinct head in the antient dialogue of the ex
chequer " written in the time of that prince, and usually at
tributed to Gervase of Tilbury. From that time downwards
it was regularly claimed and enjoyed by all the queen con
sorts of Englartd till the death of Henry VIII ; though after
the accession os the Tudor family the collecting of it seems
" Btdefcrds.ire Maiter. Lefltne redd. 11. ibid. J Civitas Lund, cordubanario re
fer anr.um xxii lib. &c.t ad opus ngi- gir.aexxt. (Mag. rot. i Her.. II Minae ii uncial auri
Herif.rdf.ire. In dox hist. exch. 4'y.)
Lent,
cenfuerud. ut praeptfitas ma' ProrobaaJ' cpus rtghtar, queter xr !.
iktii veniente dtminasua (regina) in ma- & vi s. viii. d. (Mag. rat. 5 lltn. II.
ntr. praejeittaret ti xvXi oral drnar. ut rf- ibid. 1 50. )
set ipsa iaeta aninu. Pryn. Append, to
» Solere ainnt barbaros reges Per/arum
Aar. Reg. t, 3.
": Syrtrum taxoribut eivitatet attr.bu" Causa c-adunandi lanam reginac. er-, toe nude ; baec c'mitat mulieri rtdiCorncJX ibid.
mUulum praebea:, bate in collum, bcee in 1
P Civi at Lundcn. Prt elet) ad lamp- crires, fife (Cic. in Fer'm, lib. 3. cap.
ad. regtnar. ( Mag. ret. pip. temp. lien. 33.)
U. ibid.)
t See Madox D'steptat. cp-siilar. 74.
1 Ficeccmet B:rlcjcirc,xvi I. procappj Pryn. Aur. Rtg. Append. 5.
regrnat. (Mag. rat. pip. 19.-21 Hen
» lib. 2. c. 26.
Vol. I.
V
to

The Rights

Book I.

to have been much neglected : and, there being no queen
consort afterwards till the accession of James I, a period of
near sixty years, it's very nature and quantity became then a
matter of doubt : and, being referred by the king to the chief
justices and chief baron, their report of it was so very unfa
vourable ", that his consort queen Anne (though (he claim
ed it) yet never thought proper to exact it. In 1635,
1 1 Car. I, a time fertile of expedients for raising money upon
dormant precedents in our old records (of which ship-money
was a fatal instance) the king, at the petition of his queen,
Henrietta Maria, issued out his writ1* for levying it : but af
terwards purchased it of his consort at the price of ten thou
sand pounds •, finding ,it, perhaps, too trifling and trouble
some to levy. And when afterwards, at the restoration, by
[ 222 ] the abolition of the military tenures, and the'sines that were
consequent upon them, the little that legally remained of
this revenue was reduced to almost nothing at all, in vain did
Mr. Prynne, by a treatise which does honour to his abilities
as a painful and judicious antiquary, endeavour to excite
queen Catherine to revive this antiquated claim.
Another antient perquisite belonging to the queen con
sort, mentioned by all our old writers x, and, therefore only,
worthy notice, is this •, that on the taking of a whale on
the coasts, which is a royal fish, it shall be divided between
the king and queen ; the head only being the king's proper
ty, and the tail of it the queen's. " DeJlurgione observetur,
** quod rex ilium habebit int grunt : de balena vero fufficit, ft
u rex habeat caput, et regina caudam." The reason of this
whimsical division, as assigned by our antient records r, was,
to furnish the queen's wardrobe with whalebone (2).
■ Mr. Prynne, with some appearance
of reason, insinuates, that their researches were very superficial. (Aur.
R'S- l*S-)

» 19 Rvm. Totd. 721.
* Bracton. /. 3. r. 3. Britton. f. 17.
Flct. /. I. c. 4.5 6f +6.
r Pryn. Mr. Reg. 127.

(2) The reason is more whimsical than the division, for the
whalebone lies entirely in the head.
But
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But farther: though the queen is in all respects a subject,
yet, in point of the security of her life and person, she is put
on the fame footing with the king. It is equally treason (by
the statute 25 Edw. III.) to compass or imagine the death of
Our lady the king's companion, as of the king himself : and
to violate, or defile the queen consort, amounts to the fame
high crime ; as well in the person committing the fact, as in
the queen herself, if consenting. A law of Henry the eighth *
made it treason also for any woman, who was not a virgin,
to marry the king without informing him thereof : but this
law was soon after repealed (3), it trespassing too strongly, as
well on natural justice, as female modesty. If however the
queen be accused of any species of treason, she fliall (whether
consort or dowager) be tried by the peers of parliament, as
queen Ann Boleyn was in 28 Hen. VIII (4).
The husband of a queen regnant, as prince George of
Denmark was to queen Anne, is her subject ; and may be
«Stat. 33 Hen. VIII. c. II.
(3) This was a clause in the act, which attainted queen Catha
rine Howard and her accomplices for her incontinence ; but it was
not repealed till the 1 Ed. VI. c. 12. which abrogated all treasons
created since the memorable statute in the Z5 Ed. III.
(4) Ann Boleyn was convicted of high treason in the court of the
brd high -steward. One of the charges against this unhappy queen
was, that (he had said, " that the king never had had her heart;"
a declaration, if made, in which there was probably more truth
than discretion ; but this was adjudged to be a slander of her own
issue, and therefore high treason, according to a statute which had
been passed about two years before for her honour and protection.
Harg. St. Tr. II vol. p. 10.
Articles of impeachment were prepared against queen Catharine
Parr for heresy, in presuming to controvert the theological doc
trines of the king ; but by her dexterity and address, she baffled the
designs of her enemies, and regained the affections of that caprici
ous monarch. 4 Hums, 259.
Articles of impeachment for high treason were exhibited against
Henrietta queen of Car. I. from which she saved herself by an
escape to France. 7 Hume, to.
U 2
guilty
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guilty of high treason against her : but, in the instance of
conjugal infidelity, he is not subjected to the same penal re2:3 3 strictions. For which the reason seems to be, that, if a queen
consort is unfaithful to the royal bed, this may debase or bas
tardize the heirs to the crown ; but no sueh danger can be con.
sequent on the infidelity of the husband to a queen regnant.
A queen dowager is the widow of the king, and as sueh en
joys most of the privileges belonging to her as queen consort.
Cut it is not high treason to conspire her death, or to vio
late her chastity, for the same reason as was before alleged,
because" the succession to the crown is not thereby endanger
ed. Yet still, pro dtgnitate regall, no man can marry a
queen dowager without special licence from the king, on
pain of forfeiting his lands and goodsi This sir Edward
Coke1 tells us was enacted in parliament in 6 Hen. VI,
though the statute be not in print (5). But she, though an
alien born, shall still be entitled to dower after the king's de
mise, which no other alien is b. A queen dowager, when mar
ried again to a subject, doth not lose her regal dignity, as peer
esses dowager do their peerage when they marry commoners.
For Catherine, queen dowager of Henry V, though she
married a private gentleman, Owen ap Meredith ap Theo
dore, commonly called Owen Tudor ; yet, by the name of
Catherine queen of England, maintained an action against
the bishop of Carlisle. And so, the queen dowager of Navarre
marrying with Edmond earl of Lancaster, brother to king Ed
ward the first, maintained an action of dower (aster the death
of her second husband) by the name os queen os Navarre c.
1
The prince of Wales, or heir apparent to the crown, and
also his royal consort, and the princess royal, or eldest daugh» 2lnst,i8. SecR;icy'sPlac.Pjrl.75.
b Co. Lirt. 31.

c aT„st. 50.

(5) Mr. Hargrave, in a note to Co. Litt. 133. fays, that no such
statute can be found. Lord Coke there refers to it by 8 Hen. VI.
n . 7. in 2 Inst. 18. by 6 Hen. VI. n° 41. In Rrley's Plac. Parl. it
is called 2 Hen. VI.
6
ter
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ter of the king, are likewise peculiarly regarded by the laws.
For, by statute 25 Edw. III. to compass or conspire the
death of the former, or to violate the chastity of either of
the latter, are as much high treason as to conspire the death
of the king, or violate the chastity of the queen. And this
upon the fame reason, as was before given ; because the
prince of Wales is next in succession to the crown, and to
violate his wise might taint the blood royal with bastardy; and
the eldest daughter of the king is also alone inheritable to the
crown, on failure of issue male, and therefore more respected [ 224 ]
by the laws than any of her younger listers (6); insomuch that
upon this, united with other (feodal) principles, while our
military tenures were in force, die king might levy an aid for
marrying his eldest daughter, and her only. The heir ap
parent (7) to the crown is usually made prince of Wales
and earl of Chester (8), by special creation, and investi-

(6) This statute perhaps was not meant to be extended to
the princess royal when lhc had younger brothers living, for the
iiT'je of their wives must inherit the crown before the issue of the
princess royal, yet their chastity is not protected by the statute.
(7) This creation has not been confined to the heir apparent,
for both queen Mary and queen Elizabeth were created by their
father Hen. VIII. princesses of Wales, each of them at the time
(the latter after the illegitimation of Mary) being heir presump.
tive to the crown. 4 Hume, 113.
Edward II, was the first prince of Wales. When his father
had subdued the kingdom of Wales, he promised the people of that
country, upon condition of their submission, to give them a prince
who had been born among them, and who could speak no other
language.
Upon their acquiescence with this deceitful offer, he conferred
the principality of Wales upon his second son Edward, then an in-,
fant. Edward, by the death of his eldest brother Alfonso., became
heir to the crown, and from that time, this honour has been appro
priated only to the eldest sons or eldest daughters of the kings of
England, illume, 243.
(i) Scldcn tells us, " that the earldom of Chester was once also
" a principality, erected into that title by parliament in 2.1 Rich.
" II, wherein it was also ordained that it should be given to the
'* king's eldest son. But that whole parliament was repealed in the
TJ3
"first
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ture (9); but being the king's eldest son (10), he is by inheri
tance duke of Cornwall, without any new creation J.
"1 8 Rep. 1. Seld. tit. of hon. I. 5.
«« firstofHen.IV, although the earldom hath usually been since
" given witn the principality of Wales." Stld. Tit. of Hon. 2.
c. s /i.
(9) That is, by letters patent under the great seal of England.
(10) The learned Commentator seems to have adopted what I
am inclined to think is an error, even in the learned and accurate
Selden, who fays, " not only the first-born sons of the kings of
" England, but the eldest living also, are dukes of Cornwall ;" Tit.
"/Hon. 2. c. 5. f. 29. and he refers to the prince's cafe in 8 Coke's
Reports. But the observations in that report, as well as the words
of the statute, limit the dukedom of Cornwall to the firft-begotten
son of a king of England, and to him only. The words of the
statute are, habendum £3* tencriuum cidem duci ds* ipjtus et bwredum
suarum rtgum Anglice filiis primogeniiis, t3 ditti loci ducibus in regno Anglire hœreditariefucctjj'uris. And lord Coke, after having enu
merated those princes who had been dukes of Cornwall before
his time, among whom he reckons prince Arthur, proceeds to fay,
" Neither was king Hen. VIII, in the life of his father, after the
" death of prince Arthur his brother, by force of the said creation
** duke of Cornwall ; for although he was the sole son and heir ap" parent of Hen. VII, yet forasmuch as he was not the first-be" gotten son, he was not within the said limitation ; for prince
" Arthur was his first-begotten son."—But although from this it
is manifest that a duke of Cornwall must be the first-begotten son of
a king, yet it is not necessary that he should be born after his fa
ther's accession to the throne.
This is a strange species of inheritance, and perhaps is the only
mode of descent which depends upon the authority of a statute.
In the prince's cafe, reported by lord Coke, the question was, whe
ther the original grantto Edward the Black Prince, who was created
in the 1 ith ofEd. III. duke of Cornwall, and who was the first duke
in England after the duke of Normandy, had the authority of par
liament, or was an honour conferred by the king's charter alone ?
If the latter, the limitation would have been void, as nothing less
than the power of parliament can alter the established rules of de
scent. But notwithstanding it is in the form of a charter, it was held
to be an act of the legislature. It concludes, per ipsum regent et totum concilium in parliament0.
The
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The rest of the royal family may be considered in two
different lights, according to the different fenses in which the
term, royal family, is used. The larger sense includes all
those, who are by any possibility inheritable to the crown.
Such, before the revolution, were all the descendants of
William the conqueror ; who had branched into an amazing
extent, by intermarriages with the antient nobility. Since
the revolution and act of settlement, it means the protestant
issue of the princess Sophia ; now comparatively few in num
ber, but which in process of time may possibly be as largely
diSufed. The more confined fense includes only those, who
are within a certain degree of propinquity to the reigning
prince, and to whom therefore the law pays an extraordinary
regard and respect : but, after that degree is past, they fall into
the rank of ordinary subjects, and are seldom considered any
farther, unless called to the succession uponfailure of thenearer
lines. For, though collateral consanguinity is regarded inde
finitely, with respect to inheritance or succession, yet it is and
can only be regarded within some certain limits in any other
respect, by the natural constitution of things and the dictates
of positive law «.
The younger sons and daughters of the king, and other
branches of the royal family, who are not in the immediate
line of succession, were therefore little farther regarded by the
antient law, than to give them to a certain degree precedence
before all peers and public officers, as well ecclesiastical as
temporal. This is done by the statute 31 Hen. VIII. c. 10.
which enacts that no person, except the king's children, [shall presume to sit or have place at the side of the cloth of
estate in the parliament chamber; and that certain great
officers therein named shall have precedence above all dukes,
except only such as shall happen to be the king's son, bro
ther, uncle, nephew (which firEdward Coke ' explains to sig
nify grandson or nepos ) or brother's or sister's son. Therefore,
after these degrees are past, peers or others of the blood royal
* See tfljy eti cMattral onfanguiniij, in Liw.tracti, 4*0. Oxo*. 1771.
' 4 Inlt. Jt>».
U 4
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are entitled to no place or precedence except what belongs to
them by their personal rank or dignity. Which made sir Ed
ward Walker complain that by the hasty creation of prince
Rupert to be duke of Cumberland, and of the earl of Lenox
to be duke of that name, previous to the creation of king
Charles's second son, James, to be duke of York, it might
happen that their grandsons would have preoedence of the
grandsons of the duke of York.
Indeed, underthedescription of the king's children his grar.dsins are held to be included, without having recourse to fir Ed
ward Coke's interpretation of ne/jheiu : and therefore when his
late majesty king George II created his grandson Edward, the
second son of Frederick prince ofWalcsdeceascd, duke of York,
and referred it to the house of lords to settle his place and pre
cedence, they certified h that he ought to have place next to
the late duke of Cumberland the then king's youngest son;
and that he might have a feat on the left hand of the cloth
of estate. But when, on the accession of his present majesty,
those royal personages ceased to take place as the children, and
ranked only as the brother and uncle, of the king, they also
left their feats on the side of the cloth of estate : so that when
the duke of Gloucester, his majesty's second brother, took
hjs feat in the house of peers ', he was placed on the upper
end of the earl's bench (on which the dukes usually sit) next
to his royal highness the duke of York. And in 171 8, upon
a question referred to ajl the judges by king George I, it was
resolved by the opinion of ten against the other two, that the
education and care of all the king's grandchildren while mi
nors, did belong of right to his majesty as king of thjs realm,
even during their father's lifek (1 1 ). But they all agreed, that
g Tracts, p. 301.
* Lords' Jqurri. 24 Apr. 1760..

• lt:d. 10 Jan. 1765.
k Fortcsc. Al. 401 —440.

(11) The authorities and arguments of the two Jissentingjudges,
Price and Eyre, are so fujl and cogent, that if this question had
arisen before the judges were independent of the crown, one would
have been inclined to have suspected the sincerity of the other ten,
and the authority os the decision. See Harg. Si. Tr. \i vol. 295.
the,
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the care and approbation of their marriages, when grown up,
belonged to the king their grandfather. And the judges
have more recently concurred in opinion that this care
and approbation extend also to the presumptive heir of the
cTown ; though to what other branches of the royal family the
fame did extend they did not find precisely determined. The
most; frequent instances of the crown's interposition go no £ 226 3
farther than nephews and nieces1"; but examples arc notwanting of it's reaching to more distant collaterals n. And the
statute 6 Henry VI before-mentioned, which prohibits the
marriage of a queen dowager without the consent of the king,
assigns this reason for it(i 2): "becausethe disparagementof the
'< queen (hall give greater comfort and example to other ladies
" of estate, who are of the blood royal, more lightly to dispa" rage themselves °." Therefore by the statute 28 Hen. VIII.
c. 18. (repealed, among other statutes of treasons, by 1 Edw.
VI. c. 1 2.) it was made high treason for any man to contract
marriage with the king's children or reputed children, his
sisters or aunts ex parte patirna, or the children of his brethren
or sisters ; being exactly the fame degrees, to which prece
dence is allowed by the statute 31 Hen. VIII. before-mention• Lord's Journ. 28 Feb. 1 771.
™ See (besides the instances cited in
Fortescue Aland) for brothers tnisijlers;
nmler king Edward III, 4 Rym. 392.
403.411. 501. 50S. 512. 549. 683 : —
under Henry V, 9 Rym. 710, 7 1 1. 741:
rEdwardl v, 11 Rym, 564, 565.
590. 601: —under Henry VIII. 1 3Rym.
249. 423 :—under Edw. VI. 7 St. Tr.
3. 8. For nephews and n'uces \ under
Henry III, 1 Rym. 852:— under Edward I, 2 Rym. 4S9:— under Edward
111, 5 Rym- 561 :—under Richard II,
7 Rym. 264:
under Richard III,
12 Rym. 232. 244:
under Henry

VIII, 1 5 Rym. 26. 31.
»TojrrMriii««; under Edward II,
3 Rym. 575.644. Tosirsi cousins ; under Edward III, 5 Rym. 177. Tofccond,
and third cousins; under Edward III,
5 Rym. 729:
under Richard II,
7 Rym. 225:
under Henry VI,
10 Rym. 322: ——under Henry VII,
12 Rym. 529:
under queen Eliza.
beth, Camd. Ann. A. D. 1562. To
fourth cousins; under Henry VII, 12
Rym. 329. To the Hood-royal in general ; under Richard II, 7 Rym. '787.
"Ril.plac.parl.67*.

(12) Th: occasion of this statute was the marriage of Catharine,
mother to Hen, VI» with Owen Tudor, a private gentleman. See
p. 223.
ed.
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cd. And now, by statute 12 Geo. III. c. 1 1. no descendant
of the body of king George II, (other than the issue of prin
cesses married into foreign families) is capable of contracting
matrimony, without the previous consent of the king signi
fied under the great seal ; and any marriage contracted with
out such consent is void. Provided, that such of the said
descendants, as are above the age of twenty-five, may after a
twelvemonth's notice given to the king's privy council, con
tract and solemnize marriage without the consent of the
crown ; unless both houses of parliament shall, before the
expiration of the said year, expressly declare their disapproba
tion of such intended marriage. And all persons solemnizing,
assisting, or being present at, any such prohibited marriage,
shall incur the penalties of the statute ofpraemunirt.
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CHAPTER THE FIFTH.

OF

THE

COUNCILS
THE

BELONGING

TO

KING.

THE third point of view, in which we are to consider
the king, is with regard to his councils. For, in order
to assist him in the discharge of his duties, the maintenance
of his dignity, and the exertion of his prerogative, the law
hath assigned him a diversity of councils to advise with.
X. The first of these is the high court of parliament,
whereof we have already treated at large.
2. Secondly, the peers of t!ie realm are by their birth
hereditary counsellors of the crown, and may be called toge
ther by the king to impart their advice in all matters of im
portance to the realm, either in time of parliament, or, which
hath been their principal use, when there is no parliament in
being *. Accordingly Bracton b, speaking cf the nobility of
his time, fays they might probably be called " consults, a
" confulendo ; reges enim tales fibi ajsociant ad consulendum."
And in our law books ' it is laid down, that peers are created
for two reasons : l. Ad consiileridutn, 2. Ad defendendum, regem :
on which account the law gives them certain great and high
privileges : such as freedom from arrests, l5c. even when no
parliament is sitting : because it intends, that they are always
assisting the king with their counsel for the commonwealth,
or keeping the realm in safety by their prowess and valour.
• Co. Litt. I 10.
k ;. 1. c 8.

1 7 Rep. 34. 5 Rep. 4.9. 12 Rep. 96.
Instances
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Instances of conventions of the peers, to advise the king,
have beeu in former times very frequent 5 though now fallen
into disuse, by reason of the more regular meetings of parlia
ment. Sir Edward Coke d gives us an extract of a record,
5 Hen. IV, concerning an exchange of lands between the
king and the earl of Northumberland, » herein the value of
each was agreed to be settled by advice of parliament, (if any
Oiould be called before the feast of saint Lucia,) or otherwise
by advice of the grand council os peers which the king pro
mises to assemble before the said feast, sn case no parliament
shall be called. Many other instances of this kind of meeting
are to be found under our ancient kings : though the formal
method of convoking them had been so long left off, that
when king Charles I. in 1640 issued out writs under the great
seal to call a great council of all the peers of England to
, meet and attend his majesty at York, previous to the meet
ing of the long parliament, the carl of Clarendon c mentions
it as a new invention, not before heard of ; that is, as he
explains himself, so old,' that it had not been practised in
some hundreds of years. But, though there had not so long
before been an instance, nor has there been any since, of
assembling them in so solemn a manner, yet, in cafes of
emergency, our princes have at several times thought proper
to call for and consult as many of the nobility as could easily
be got together : as was particularly the cafe with king James
the second, after the landing of the prince of Orange; and
with the prince of Orange himself, before he called that
convention parliament, which afterwards called him to the
throne.
Besides this general meeting, it is usually looked upon to
be the right of each particular peer of the realm to demand
an audience of the king, and to lay before him, with decency
and respect, such matters as he shall judge of importance to
the public weal. And therefore, in the reign of Edward II,
it was made an article of impeachment in parliament againstJ 1 Inst. 110.

• Hist. b. z.
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the two Hugh Spencers, father and son, for which they were
banished the kingdom, " that they by their evil covin would
*' not suffer the great men of the realm, the king's good coun" sellors, to speak with the king, or to come near him ; but
" only in the presence and hearing of the said Hugh the sa" ther and Hugh the son or one of them, and at their will,
" and according to such things as pleased them f."
3. A Third council belonging the king, arc, accord
ing to sir Edward Coke S, his judges of the courts of law,
for law matters- And this appears frequently in our statutes,
particularly i4Edw. HI. c. 5. and in other books of law.
So that when the king's council is mentioned generally, it
must be defined, particularized, and understood, secundum
subjetlam materiam : and, if the subject be of a legal nature,
then by the king's council is understood his council for mat
ters of law ; namely, his judges. Therefore when by statute
t6 Ric. II. c. 5. it was made, a high offence to import into
this kingdom any papal bulles, or other processes from Rome ;
and it was enacted, that the offenders stiould be attached by
their bodies, and brought before the king and his council to
answer for such offence ; here, by the expression of the king's
iouneii', were understood the king's judges of his courts of
justice, the subject matter being legal : this being the general
way of interpreting the word, council h.
4. But the principal council belonging to the king is his
privy council, which is generally called, by way of eminence,
the council. And this, according to sir Edward Coke's de
scription of it is a noble, honourable, and reverend assem
bly, of the king and such as he wills to be of his privy
council, in the king's court or palace. The king's will is
the sole constituent of a privy counsellor j and this also regu
lates their number, which of antient time was twelve or
thereabouts. Afterwards it increased to so large a number,
that it was found inconvenient for secrecy and dispatch; and
therefore king Charles the second in 1 679 limited it to thirty : [ 230 ]
f* :"st- 5V
( 1 Inst. us.

h 3 Inst. 125.
* 4 Inst. 5j.
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whereof fifteen were to be the principal officers of state, and
those to be counsellors, virtute officii ; and the other fifteen
were composed of ten lords and five commoners of the king's
choosing k. But since that time the number has been much
augmented, and nowcontinues indesinite(i.) At the fame time
also the antient office of lord president of the council was
revived in the person of Anthony earl of Shaftsbury (2); an
officer, that by the statue of 31 Hen. VIII. c. 10. has pre
cedence next after the lord chancellor and lord treasurer.
Privy counsellors are made by the king's nomination,
without either patent or grant ; and, on taking the necessary
oaths, they become immediately privy counsellors during the
life of the king that chooses them, but subject to removal at
his discretion.
As to the qualifications os members to sit at this board : any
natural born subject of England is capable of being a mem
ber of the privy council \ taking the proper oaths for security
os the government, and the test for security of the church.
k Temple's Mem. part 3.

( 1 ) No inconvenience arises from the extension of their numbers,
as those only attend who are specially summoned for that particular
occasion upon which their advice aud assistance are required. The
cabinet council, as it is called, consists of those ministers of
state who are more immediately honoured with his majesty's con
fidence, and who are summoned to consult upon the important and
arduous discharge of the executive authority : their number and
selection depend only upon the king's pleasure ; and each member
of that council receives a summons or message for every attendance.
(2) It appears from the 4. Inst. 55. that this office existed in the
time of Ja. I ; for lord Coke fays, there is, and of antient time
hath been, a president of the council. This office was never granted
but by letters patent under the great seal duranle btncplacito, and is
very ancient ; for John bishop of Norwich was president of the
council in anno 7 rtgis Jobannis. Dormivit tamen hot officium
ngnante magna Elixalctba.
7
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But, in order to prevent any persons under foreign attach
ments from insinuating themselves into this important trust,
as happened in the reign of king William in many instances,
it is enacted by the act of settlement ', that no person bora
out of the dominions of the crown of England, unless bom
of English parents, even though naturalized by parliament,
(hall be capable of being of the privy council.
The duty of a privy counsellor appears from the oath of
office™, which consists of seven articles: 1. To advise the
king according to the best of his- cunning and discretion.
2. To advise for the king's honour and good of the public,
without partiality through affection, love, meed, doubt, or
dread. 3. To keep the king's counsel secret. 4. To avoid
corruption. 5. To help and strengthen the execution of what
shall be there resolved. 6. To withstand all persons who [231]
would attempt the contrary. And, lastly, in general, 7. To
observe, keep and do all that a good and true counsellor
ought to do to his sovereign lord.
The power of the privy council is to inquire into all of
fences against the government, and to commit the offenders'
to safe custody, in order to take their trial in some of the
courts of law. But their jurisdiction herein is only to in*
quire, and not to punish : and the persons committed by
them are intitled to their habeas corpus by statute 16 Car. I.
c. 10. as much as if committed by an ordinary justice of the
peace. And, by the fame statute, the court of starchamber,
and the court of requests, both of which consisted of privy
counsellors, were dissolved ; and it was declared illegal for
them to take cognizance of any matter of property, belong*
ing to the subjects of this kingdom. But, in plantation or
admiralty causes, which arise out of the jurisdiction os this
kingdom; and in matters of lunacy or idiocy", being a
special slower of the prerogative; withregardto these, although
they may eventually involve questions of extensive property,
I Stit. 11 & 13 Will. IH. c. i.
»4 'nst- 54-

n 3 p. Wmi. i;S.
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the privy council continues to have cognizance, being the
court of appeal in such cases : or, rather, the appeal lies to
the king's majesty himself in council (3). Whenever also a
question arises between two provinces in America or else
where, as concerning the extent of their charters and the
like, the king in his council exercises original jurisdiction
therein, upon the principles of feodal sovereignty. And se
likewise when any person claims an island or a province, in
the nature of a feodal principality, by grant from the king or
his ancestors, the determination of that right belongs to his
majesty in council : as was the cafe of the earl of Derby with
regard to the isle of Man in the reign of queen Elizabeth,
and the earl of Cardigan and others, as representatives of
the duke of Montague, with relation to the island of St.
Vincent in 1764. But from all the dominions of the crown,
excepting Great Britain and Ireland, an appellate jurisdiction
(in the last resort) is vested in the fame tribunal ; which
usually exercises it's judicial authority in a committee of the
whole privy council, who hear the allegations and proofs,
and make their report to his majesty in council, by whom
the judgment is finally given (4).
The privileges of privy counsellors, as such, (abstracted
from their honorary precedence0,) consist principally in the
security which the law has given them against attempts and
conspiracies to destroy their lives. For, by statute 3 Hen.
VII. c. 14. if any of the king's servants, of his houshold,
conspire or imagine to take away the life of a privy counsellor,
• Sec page 405.

(3) This is in fact, a court of justice, which must consist of
at least three privy counsellors.
(4) The court of privy council cannot decree in per/onetm in Eng
land, unless in certain criminal matters ; and the court of chancery
cannot decree in rent out of the kingdom. See Lord Hardwicke's
Arg. in Pen <v. Baltimore, 1 Ves. 444. where the jurisdiction os
the council and chancery, upon questions arising upon subject
matter abroad, is largely discussed.
it
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it is felony, though nothing be done upon it. The reason of
making this statute, sir Edward Coke ' tells us, was because
such a conspiracy was, just before this parliament, made bysome of kingHenrythe seventh's houfhold servants, and great
mischief was like to have ensued thereupon. This extends
only to the king's menial servants. But the statute^ Ann;
c. 16. goes farther, and enacts, ihat any -person "that shall
unlawfully attempt to kill, or shall unlawfully assault, and
strike, or wound, any privy counsellor in the execution of
his office, (hall be a felon without benefit of clergy. This
statute was made upon the daring attempt of the fieur Guiscard, who stabbed Mr. Harley, afterwards earl of Oxford,
with a penknife, when under examination for high crimesin
a committee of the privy council.
The dljfolution of the privy council depends upon the king's
pleasure ; and he may, whenever he thinks proper, discharge
any particular member, or the whole of it, and appoint
another. By the common law also it was dissolved ipfifacto
by the king's demise ; as deriving all it's authority from him.
But now, .to prevent the inconveniences of having no coun
cil in being at the accession of a new prince, it is enacted by
statute 6 Ann. e. 7. that the privy council (hall continue for
six months after the demise of the crown, unless • sooner
determined by the succeflbr.
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DUTIES.

I Proceed next to the duties, incumbent on the king
by our constitution ; in consideration of 'which duties his
dignity and prerogative are established by the iaws of the land:
it being a maxim in the law, that protection and subjection
are reciprocal *. And these reciprocal duties are what, I ap
prehend, were meant by the convention in 1688, when they
declared that king James had broken the original co,ttraft be
tween king and people. But, however, as "the terms of that
• original contract were in some measure disputed, being alleg£d to exist principally in theory, and to-be only deducible
by reason and the rules of natural law; in which deduction
different understandings might very considerably differ; it
was, after the revolution, judged proper to declare these du
ties expressly, and to reduce that contract to a plain cer-tajnty. • So that, whatever doubts might be formerly raised
by weak and scrupulous minds about the existence of such
an original contract, they must now entirely cease , especial
ly with regard to every -prince, who hath reigned since
the year 1688.
The principal duty of the king is, to govern his people
according to law. Nec regibus infinita aut libera pottftas, was
the constitution of our German ancestors on the continent b.
And this is not only consonant to the principles of nature, of
liberty, of reason, aud of society, but has always been es
teemed an express part of the common law of England, even
when prerogative was at the highest. « The king," faith
Bractonc, who wrote under Henry 111, " ought not to be
> 7 Rep. 5.
a

b Tac. it mir. Gcrn. c. 7.

<■ I. i.e. 3.
" " subject

r
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*' subject to man, but to God, and to the law ; for the law
•« maketh the king. Let the king therefore render to the law,
" what the law has invested in him with regard to others ;
" dominion and power : for he is not truly king, where
" will and pleasure rules, and not the law." And again
" the king also hath a superior, namely God, and also the
" law, by which he was made a ki.ig (i)." 'fhus Bracton :
and Fortescue also % having first well distinguished between
a monarchy absolutely an.i despotically regal, which is intro
duced by conquest aud violence, and a political or civil mo
narchy, which arises from mutual consent ; (of which last
species he asserts the government of England to be) immedi
ately lays it down as a principle, that " the king of England
** must rule his people according to the decrees of the laws
" thereof: insomuch that he is bound by an oath at his co" ronation to the observance and keeping of his own laws."
But, to obviate all doubts and difficulties concerning this
matter, it is expressly declared by statute in and 13 *W. III.
c. 2. " that the laws of England are the birthright of
" the people thereof; and all the kings and queens who
" shall ascend the throne of this realm ought to administer
" the government of the fame according to the said laws ;
" and all their officers and ministers ought to serve them re" spectively according to the same : and therefore all the laws
u and statutes of this realm, for securing the established re" ligion, and the rights and liberties of the people thereof,
" and all other laws and statutes of the fame now in force,
" are ratified and confirmed accordingly."
^
* I. 2. c. 16. § 3.

e f. 9. & 34.

(1) This is also well and strongly expressed in the year-books :
La ley eft le f>lut_ haute inheritance que le toy ad ; car par la ley il
mime et loutsfeesJ'ujetsfont rules, tl fe le ley ncsuit, r.ul roi, et nul inhe
ritance sera. — 19 Hen. VI. 63.
In English : The law is the highest inheritance which the king
has ; for by Che law he himself and all his subjects are governed, and
if there wtre no Jaw, there would be neither king nor inheritance.
Xa
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And, as to the terms of the original contract between king
and people, these I apprehend to be now couched in the co[ a3S 1 ronation oath, which by the statute i W. & M. ft. i. c. 6,is to be administered to every king and queen, who shall suc
ceed to the imperial crown os these realms, by on« of the
archbishops or bishops of the realm, in the presence of all
the people ; who on their parts do reciprocally take the oath
of allegiance to the crown. This coronation oath is con
ceived in the following terms :

,

« The archbishop or bijhopJhallsay, Will you solemnly pro«* mise and swear to govern the people of this kingdom of
*' England, and the dominions thereto belonging, according
•4 to the statutes in parliament agreed on, and the laws and
«' customs of the fame ?—The king or queen Jhall say, I so«* lemnly promise so to do.
Archbishop or bishop. Will you
" to your power cause law and justice, in mercy, to be exe*' cuted in all your judgments ?—King or queen. I will.
** — —Archbishop or b'Jhop. Will you to the utmost of your
« power maintain the laws of God, the true profeflion of the
" gospel, and the protestant reformed religion established by
,( the law ? And will you preserve unto the bishops and
■* clergy of this realm, and to- the churches committed to
" their charge, all such rights and privileges as by law do pr
" shall appertain unto them, or any of them ?—King <?r
" queen. All this I promise to dp.
After this the king ft~
« queenr laying Ins or her hand upon the holy gospels,JIjall Jhyt
« The things which I have here before promised I will per• « form and keep : so help me God : and then Jhall kiss the
« bool (2)."

(2) Aud it is required both by the bill of rights, 1 W. & M»
.ft. 2. c, 2. and the act of settlement 12 & 13
III. c. 2that every king and queen of the age of twelye years, either ac
their coronation, or on the first day of the first parliament upon the
throne in the house ofpeers, (which IhalJ first happen,) (hall repeat
and subscribe the declaration against popery according to the
3« Car. II. It. 2. c. 1,
THI8
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This is the form of the coronation oath, as it Is now pre
scribed by our laws ; the principal articles of which appear to
be at least as antient as the mirror of justices f, and even as
the time of Bracton 8 : but the wording of it was changed at
the revolution, because (as the statute alleges) the oath itself
had been framed in doubtful words and expressions, with rela- £ 236 ]
lion to antient laws and constitutions at this time unknown11.
However, in what form soever, it be conceived, this is most
indisputably a fundamental and original express contract;
though doubtless the duty of protection is impliedly as much
incumbent on the sovereign before coronation as after: in
the fame manner as allegiance to the king becomes the duty
of the subject immediately on the descent os the crown, be
fore he has taken the oath of allegiance, or whether he ever
takes it all. This reciprocal duty of the subject will be
considered in it's proper place. At present we are only to
observe, that in the king's part of this original contract are
expressed all the duties that a monarch can owe to his people:
viz, to govern according to law ; to execute judgment in
mercy ; and to maintain the established religion. And, with
respect to the latter of these three branches, we may farther
remark, that by the act of union, 5 Ann. c. 8. two pre
ceding statutes are recited and confirmed ; the one of the
tcuf.l. §2.
1 1. 3 . tr. I . e. o.
* In the old folio abridgment of the
statutes, printed by Lettou and Machlinia in the reign of Edward IV, (fenet
jut) there is preserved a copy of the ol.)
Coronation oath ; which, as the book is
«xtremely scarce, I will here transcribe. ■
Ceo est le serement que le roy jurre a faun
tfonrmeni : que il gardera et meinlenera
le* iroitex et lexsramtisix descynt esglise
grauntex auncienmen: Aex dro lex rcyi
fbristient dEnglctcrc,tt quilgardera toutix
sex trrrrx benourei et digmtes droiturelx
it franki del torondu roialme dEngletere en
tjut mjnrrdentier te/anx nullmaner dametusemtnt,et lexdrcitex dspirgex dihfidex
•> paiux de la lorone afun poiair reapX

felltr en launcien estate, et quit gardirt It
peat dtscynt esglise et al clergie el alpcoplg
de bon tuoril, el quitsacefaire en toutex
sex jugemer.'.cx oviel et droit justice one
discretion et misericorde.el quilgrauntera a
tenut e lex Lyes et custumex du roialme, et a.
faun poiar lexfate garder et effirmer que
lex genlex du propIt avtntfaitex et estiex,
et la malveyt leyx et custumti de tout ou~
ftera, et feme piat et eftablie alpeople de
sun roialme en ceo garde esgardera asoun
poiair : come Dieu lay aide. (tit* sacramentum regis* foU m. ij) Prynne ha*
aisj given us a copy of the coronation*
oaths of Richard II, (Signal Loyalty.
II. 246.) Edward VIj (ibid. 251.)
James I, and Charles), (ibid. 269.)
3
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parliament of Scotland, the other of the parliament of Eng-»
Jand t which enact ; the former, that every king at his ac*
Cession shall take and subscribe an oath, to preserve the pro
testant religion ancj presbyterian church government in Scot
land j the latter, that at his coronation he shall take and
subscribe a similar oath, to preserve the settlement of the
church of England within England, Ireland, Wales, and,
JJerwick, and the territories thereunto belonging.
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CHAPTER THE SEVENTH.

OF

the

KING's

prerogative.

T T -was observed in a former chapter that one of the
*l'Sirincipal bulwarks of civil liberty, or (in other words)
uie British constitution, was the limitation of the king's
' erogative by bounds so certain and notorious, that it is im
possible he should ever exceed them, without the consent of
the people, on the one hand ; or without, on the other, a
violation of that original contract, which in all states impliedly, and in ours most expressly, subsists between the prirree
and the subject. It will now be our business to consider this
prerogative minutely ; to demonstrate it's necessity in general;
and to mark out in the most important instances it's particu
lar extent and restrictions : from which considerations this
conclusion will evidently follow, that the powers, which are
vested in the crown by the laws of England, are necessary
for the support of society ; and do not intrench any farther
on our natural liberties, than is expedient for the maintenance
. our civil.
There cannot be a stronger proof of that genuine free
dom, which is the boast of this age and country, than the
power of discussing and examining, with, decency and respect,
the limits of the king's prerogative. A topic, that in some
former ages was thought too delicate and sacred to be pro
faned by the pen of a subject. It was ranked among the
arcana imperil ; and, like the mysteries of the bona dea, was
* chap. i. page 141.
x4

not
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not suffered to be pried into by any but such as were initiates
in it's service : because perhaps the exertion of the one, like
the solemnities of the other, would not -bear the inspection
of a rational and sober inquiry. The glorious queen Eli
zabeth herself made no scruple to direct her parliaments to
abstain from discoursing of matters of state b ; and it was the
constant language of this favourite princess and her ministers,
that even that august assembly " ought not to deal, to judge,
»« or to meddle with her majesty's prerogative royal'."
And her successor, king James the first, who had imbibed
high notions of the divinity of regal sway, more than once
laid it down in his speeches, that, " as it is atheism and
" blasphemy in a creature to dispute what the deity may do,
f* so it is presumption and sedition in a subject to dispute
what a king may do in the height of his power : good
" christians, he adds, will be content with God's will, re,
*c vealed in his word ; and good subjects will rest \n the
f* king's will, revealed in his law d."
S
But, whatever might be the sentiments of some of our
princes; this was never the language of our antient constitu
tion and laws. The limitation of the regal authority was 3
first and essential principle in all the Gothic systems of go-?
vernment established in Europe ; though gradually driven
put and overborne, by violence and chicane, in most of the
kingdoms on the continent. We have seen, in the preceding
chapter, the sentiments of Bracton and Fortescue, at the
distance of two centuries from each other. And sir Henry
Finch, under Charles the first, after the lapse of two cen
turies more, though he lays downthelaw of prerogative in very
strong and emphatical terms, yet qualifies it with a general
restriction, in regard to the liberties of the people. " The
" king hath a prerogative in all things, that are not injurious
«« to the subject ; for in them all it must be remembered,
" that the king's prerogative stretcheth not to the doing of
" any wrong c ." Nihil enim aliudpotest rex, nisi idfolum quod
* Dewet,
tjbid. 645.

i King James's works. 557. 531.
t yinch. L. 84,85.
de
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£e jure potcjl*. And here it may be some satisfaction to rernark, how widely the civil law differs from our own, with
regard to' the authority of the laws over the prince, or (as a
civilian would rather have expressed it) the authority of the
prince over the laws. It is a maxim of the English law, as
we have seen from Bracton, that " rex debet cjsefuh lege, quia
*• lex fac'it regent :" the imperial law will tell us, that, " in
** omnibus, imperatoris excipitur fortuna ; cui ipsas leges Deus
ft/ubjecite." We shall not long hesitate to which of them
to give the preference, as most conducive to tlfose ends for
which societies were framed, and are kept together ; espe
cially as the Roman lawyers themselves seem to be sensible
of the unreasonableness of their own constitution. " Decet
" tamen principem" fays Paulus, ** servare leges, quibus ipse
" solutus ejlh." This is at once laying down the principle
of despotic power, and at the same time acknowleging it's'
absurdity.
By the word prerogative we usually understand that special
pre-eminence, which the king hath, over and above all other
persons, and out of the ordinary course of the common law,
in right pf his regal dignity. It signifies, in it's etymology,
(from prae and rogoJ something that is required or demanded
before, or in preference to, all others. And hence it follows,
that it must be in it's nature singular and eccentrical ; that
it can only be applied to those rights and capacities which
the king enjoys alone, in contradistinction to others, aud
not to those which he enjoys in common witli any of his
subjects : for if once any one prerogative of the crown could
be held in common with the subject, it would cease to be
prerogative any longer. And therefore Finch 1 lays it down
as a maxim, that the prerogative is that law in cafe of the
king, which is law in no cafe of the subject.
Prerogatives are either direct or incidental. The dircEl
are such positive substantial parts of the royal character and
' Bracton. /. 3. tr. I. c. 9.
S jYt*. lot. ^ 2.
13

•> Ff. 31. I. 13.
* Finch. -L. 85.
authority,
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authority, as arc roGted in and spring from the king** politi
cal person, considered merely by itself, without reference
to any other extrinsic circumstance ; as, the right of fend
ing embassadors, of creating peers, and of making war or
peace. But such prerogatives as are incidental bear always a
relation to something else, distinct from the king's person j
and are indeed only exceptions, in favour of the crown, to
those general rules that are established for the rest os the com
munity : such as, that no costs shall be recovered against the
king; that ike king can never be a joint-tenant •, and that
his debt stiall be preferred before a debt to any of his subjects.
' These, and an infinite number of other instances, will better
he understood, when we come regularly to consider the rules
themselves, to which these incidental prerogatives are excep
tions. And therefore we will at present only dwell upon the
king's substantive or direct prerogatives.
These substantive or direct prerogatives may again be di
vided into three kinds : being such as regard, first, the king's
royal charabler i secondly, his royal authority; and, lastly,
his royal income. These are necessary, to secure reverence to
his person, obedience to his commands, and an affluent sup
ply for the ordinary expences of government ; without all of
•which it is impossible to maintain the executive power in due
independence and vigour. Yet, in every branch of this large
and extensive dominion, our free constitution has interposed
such seasonable checks and restrictions, as mav curb it from
trampling on those liberties, which it was meant to secure
and establish. The enormous weight of prerogative, if left
to itself, (as in arbitrary governments it is) spreads havoc and
destruction among all the inferior movements : but, when
halanced and regulated (as with us) by it's proper counter
poise, timely and judiciously applied, it's operations are then
equnble and certain, it invigorates the whole machine, and
enables every part to answer the end of it's construction.
In the present chapter we flmll only consider the two first
of these divisions, which relate to the king's political eka,->
racltr
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racier and authority : or, in other words, his dignity and regal
power ; to which last the name of prerogative, is frequently
narrowed and confined. The other division, which forms
the royal revenue, will require a distinct examination ; ac
cording to the known distribution of the feodal writers, who
distinguish the royal prerogatives into the wajora and minora
regalia, in the latter of which classes the rights of the revenue
are ranked. For to use their own words, " majora regalia
*' impcrii prae-eminentiam speclant ; minora vero ad commodum
" pecuniarium immediate attinent ; et haec proprit Jiscalia sunty
" (t adjusJisci pertinent k."
1
First, then, of the royal dignity. Under every monar
chical establishment, it is necessary to distinguish the prince
from his subjects, not only by the outward pomp and deco
rations of majesty, but also by ascribing to him certain quali
ties, as inherent in his royal capacity, distinct from and su
perior to those of any other individual in the nation. For,
though a philosophical mind will consider the royal person
merely as one man appointed by mutual consent to preside
over many others, and will pay him that reverence and duty
which the principles of society demand, yet the mass of
mankind will be apt to grow insolent and refractory, if taught
to consider their prince as a man of no greater perfection than
themselves. The law therefore ascribes to the king, in his
high political character, not only large powers and emolu
ments, which form his prerogative and revenue, but likewise
certain attributes of a great and transcendent nature ; by
which the people are led to consider him in the light of a su
perior being, and to pay him that awful respect, which may
enable him with greater ease to carry on the business of go
vernment. This is what I understand by the royal dignity, the
several branches of which we will now proceed to examine.
I. And, first, the law ascribes to the king the attribute of
Jbvereignty, or pre-eminence. " Rex ejl vicarius" fays Bracton " et minijler Dei in terra : omuls quidem sub eo e/I, et ipfi
> ftrtgr'.n. dt jurtfsc. I, I. t, 1. Htm- 9.

1. f. S.
"sub
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" sub nullo, niji tantum sub Deo ( i )." He is said to have imperial
dignity ; and in charters before the conquest is frequently
stiled basileus and imperator, the titles respectively assumed by
the emperors of the east and west m. His realm isdeclared to
be an empire, and his crown imperial, by many acts of parlia
ment, particularly the statutes 24 Hen. VIII. c. 12. and
25 Hen. VIII. c. 28 ° ; which at the fame time declare the
king to be the supreme head of the realm in matters both civH
and ecclesiastical, and of consequence inferior to no man upon
earth, dependent on no man, accountable to no man. For
merly there prevailed a ridiculous notion, propagated by the
German and Italian civilians, that an emperor could do many
things which a king could not, (as the creation of notaries
and tKe like) and that all kings, were in some degree subordi
nate and subject to the emperor os Germany or Rome. The
meaning therefore of the legislature, when it uses these terms
of empire and imperial, and applies them to the realm and
crown of England, is only to assert that our king is equally
sovereign and independent within these his dominions, as any
emperor is in his empire °; and owes no kind of subjection to
any other potentate upon earth. Hence it is, that no suit or
action can be brought against the king, even in civil matters,
because no court can have jurisdiction over him. For all ju
risdiction implies superiority of power: authority to try would
be vain and idle, without an authority to redress ; and the
sentence of a court would be contemptible, unless that court
had power to command the execution of it : but who, fays
Finch p, shall command the king? Hence it is likewise, that
"> Seld. tit. of hon. I. ».
» See also 24 Geo. II. c. 24. 5 Geo.
III. c. 27.
0 Rrx alhgavit, euoti ipjecmntt liber-

tata babera in regnojut, quas imperalur
•veudkabat in iiuperio. (M. Paris, A. D*
I°95-)
P Finch. L. 83.

(t) What Bracton adds in the fame chapter ought never to be
forgotten : Ifse autem rex non debit ejj'e sub bomine, sedjub Deo et sub
lejgc, aura lex sacit regem. Attribuat igitur rex legi, quod lex attribur't ei, 'videlicet dominationem et potejlatem, non ejl eitim rex, ubi
dtminatur •voluittai et non lex.
by
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by law the person of the king is sacred, even though the mea
sures pursued in his reign be completely tyrannical and arbi
trary : for no jurisdiction upon earth has power to try him ja
a criminal way ; much less to condemn him to punilhment. If
any foreign jurisdiction had this power, as was formerly claim
ed by the pope, the independence of the kingdom would he
no more : and, if such a power were vested in any domestic
tribunal, there would soon be an end of the constitution, by [ 243 }
destroying the free agency of one of the constituent parts of
the sovereign legislative power.
Are then, it may be asked, the subjects of England to
tally destitute of rfemedy, in casenhe crown should invade
.their rights, either by private injuries, or public oppressions?
To this we may answer, that the law has provided a remedy
in both cafes.
And, first, as to private injuries : if any person has, in
point of property, a just demand upon the king, he must pe
tition him in his court of chancery, where his chancellor
will administer right as a matter of grace, though not upon
compulsion ''. And this is entirely consonant to what is laid
down by the writers on natural law. " A subject," says Puffendorf " so long as he continues a subject, hath no way
" to oblige his prince to give him his due, when he refuses it -y
" though no wife prince will ever refuse to stand to a lawful
n contract. And, if the prince gives the subject leave to
" enter an action against him, upon such contract, in his own
" courts, the action itself proceeds rather upon natural equity,
" than upon the municipal laws." For the end of such ac
tion is not to compel- the prince to observe the contract, but to
persuade him. And, as to personal wrongs ; it is well observed
by Mr. Locke ', " the harm which the sovereign can do in
" his own person not being likely to happen often, nor to" extend itself far •, nor being able by his single strength to
•« subvert the laws, nor oppress the body of the people,
1 Finch. L. 155. See b. III. c. 17.
1 Lw o( K. an* N. b. 8. ». id.

» 90 Got. p. 1,
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(fliould any prince have so much weakness and ill-nature
as to endeavour to do it)—the inconveniency therefore of
some particular mischiefs, that may happen sometimes,
when a heady prince comes to the throne, are well recompenscd by the peace of the public and security of the
government, in the person os the chief magistrate being
thus set out of the reach os danger."

Next, as to cafes of ordinary public oppression, where the
vitals of the constitution are not attacked, the law hath also
assigned a remedy. For as a king cannot misuse his power,
without the advice of evil counsellors, and the assistance of
wicked ministers, these men may be examined and punished.
The constitution has therefore provided, by means of indict
ments, and parliamentary impeachments, that 110 man shall
dare to assist the crown in contradiction to the laws of the
land. But it is at the fame time a maxim in those laws, that
the king himself can do no wrong : since it would be a great
weakness and absurdity in any system of positive law, to deline any possible wrong, without any possible redress.
For, as to such public oppressions as tend to dissolve the
constitution, and subvert the fundamentals of government,
they are cases, which the law will not, out of decency, sup
pose : being incapable of distrusting those, whom it has in
vested with any part of the supreme power ; since such dis
trust would render the exercise of that power precarious and
impracticable
For, wherever the law expresses it's distrust
of abuse of power, it always vests a superior coercive autho
rity in some other hand to correct it ; the very notion of
which destroys the idea of sovereignty. If therefore (for ex
ample) the two houses of parliament, or either of them, had
avowedly a right to animadvert on the king, or each other, or
if the king had a right to animadvert on either of the houses,
< See these points more fully discussed
in the ccnsidiraticns of tbt law-tfforfc'iare, 3d edit. pa;>. 109
1»6. wherein,

the very learned author has thrown many
new and important lighrs on the texture
of our hippy constitution.
chat
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that branch of- the legislature, so subject to animadversion,
would instantly cease to be part of the supreme power; the
balance of the constitution "would be overturned ; and that
branch or branches, in which this jurisdiction resided, would
be completely sovereign. The supposition of law therefore
ii, that neither the king nor either house of parliament (col
lectively taken), is capable of doing any wrong ; since in such
cases the law feels itself incapable os furnishing any adequate
remedy. For which reason all oppressions, which may hap- £ 245
pen to spring from any branch of the sovereign power, must
necessarily be out of the reach of any Jlated rule, or express
Jt'gai provision : but, if ever they unfortunately happen, the
prudence of the times must provide new remedies upon new
emergencies.
Indeed, it is found by experience, that whenever the
Unconstitutional oppressions, . even of the sovereign power,
advance with gigantic strides and threaten desolation to a
state, mankind will not be reasoned out of the feelings of
humanity ; nor will sacrifice their liberty by a scrupulous
adherence to those political maxims, which were originally
established to preserve it. And therefore, though the positive
laws are silent, experience will furnish us with a very re
markable cafe, wherein nature and reason prevailed. When
king James the second invaded the fundamental constitution
of the realm, the convention declared an abdicati6n, whereby
the throne was rendered vacant, which induced a new settle
ment of the crown. And so far as this precedent leads, and
no farther, we may now hi allowed to lay down the law
of redress against public oppression. If therefore any future
prince should endeavour to subvert the constitution by break
ing the original contract between king and people, should
violate the fundamental laws, and should withdraw himself
out of the kingdom j we are now authorized to declare that
this conjunction of circumstances would amount to an abdi
cation, and the throne would be thereby vacant. , But it is
not for us to fay that any one, or two, of these ingredients
would amount to such a situation ; for there our precedent
would

.
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would fail Us. In these therefore, or other circumstances*
which a fertile imagination may furnish, since both law and
history are silent, it becomes us to be silent too ; leaving to
future generations, whenever necessity and the safety of the
whole shall require it, the exertion of those inherent (though
latent) powers of society, which no climate, no time, no
constitution^ no contract, can ever destroy or diminish.
£ 246 ]

II. Besides the attribute of sovereignty, the law also
ascribes to the king, in his political capacity, absolute per'
feElion. The king can do no wrong. Which antient and
fundamental maxim is not to be understood, as if every
tiling transacted by the government was of course just and
lawful, but means only two things. First, that whatever
is exceptionable in the conduct of public affairs is not to be
imputed to the king, nor is he answerable for it personally
to his people : for this doctrine would totally destroy that
constitutional independence of the crown, which is neces
sary for the balance os power in our free and active, and
therefore compounded, constitution. And, secondly, it means
that the prerogative of the crown extends not to do any in
jury; it is created for the benefit of the people, and there
fore cannot be exerted to their prejudice " (2).
The king, moreover, is not only incapable of thing
wrong, but even of thinking wrong ; he can never mean to
a Plowd. 487.
(2) Or perhaps it means tint, although the king is subject to the
paflions and infirmities of other men, the constitution has pre
scribed no mode by which he can be made personally amenable
for any wrong that he may actually commit. The law will there
fore presume no wrong, where it has provided no remedy.
The inviolability of the king is essentially necessary to the free
exercise of those high prerogatives, which are vested in him, not
for his own private splendour and gratification, as the vulgar and
ignorant are too apt to imagine, but for the security and preser
vation of the real happiness and liberty of his subjects.
do
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do an improper thing : in him is no folly or weakness. And
therefore if the crown should be induced to grant any fran
chise or privilege to a subject contrary to reason, or in any
wise prejudicial to the commonwealth, or a private person,
the law will not suppose the king to have meant either an
unwise or an injurious action, but declares that the king
was deceived in his grant ; and thereupon such grant is ren
dered void, merely upon the foundation of fraud and decep
tion, either by or upon those agents, whom the crown has
thought proper to employ. For the law will not cast an
imputation on that magistrate whom it intrusts with the,
executive power, as if he was capable of intentionally disT
regarding his trust : but attributes to mere imposition (tQ
which the most perfect of sublunary beings must still con
tinue liable) those little inadvertencies, which, if charged
on the will of the prince, might lessen him in the eyes of
his subjects.
Yet still, notwithstanding this personal perfection, which [ 247 1
the law attributes to the sovereign, the constitution has
allowed a latitude of supposing the contrary, in respect to
both houses of parliament ; each of which* in it's turn, hath
exerted the right of remonstrating and complaining to the
king even of those acts of royalty, which are most properly
and personally his own ; such as messages signed by himself,
and speeches delivered from the throne. And yet, such is
the reverence which is paid to the royal person, that though
the two houses have an undoubted right to consider these
acts of state in any light whatever, and accordingly treat
them in their addresses as personally proceeding from the
prince, yet among themselves, (to preserve the more perfect
decency, and for the greater freedom of debate) they usually
suppose them to flow from the advice of the administration.
But the privilege of canvassing thus freely the personal acts
of the sovereign (either directly, or even through the medium
of his reputed advisers) belongs to no individual, but is con
fined to those august assemblies : and there too the objections
must be proposed with the utmost respect and deference.
Vol. I.
Y
One

147
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One member was sent to the tower w, for suggesting that his
majesty's answer to the address of the commons contained
" high words to fright the members out of their duty
and another x, for saying that a part of the king's speech
u seemed ratheT to be calculated for the meridian of Ger" many than Great Britain, and that the king was a stran" ger to our language and constitution."
In farther pursuance of this principle, the law also deter
mines that in the king can be no negligence, or /aches, and
therefore no delay will bar his right. Nullum tempus eccurrit
regi has been the standing maxim upon all occasions (3) : for
the law intends that the king is always busied for the public
good, and therefore has not leisure to assert his right within
the times limited to subjects T. In the king also can be no
[ 248 ] stain or corruption of blood : for if the heir to the crown
were attainted of treason or felony, and afterwards the crown
should descend to him, this would purge the attainder Spfi
facto *. And therefore when Henry VII, who as earl of Rich
mond stood attainted, canie to the crown, it was not thought
necessary to pass an act of parliament to reverse this attainder;
because, as lord Bacon in his history of that prince informs
us, it was agreed that the assumption of the crown had at
once purged all attainders. Neither can the king in j udg* Com. Journ. 18 Nov. 16S5x Ibid. 4 Dec. 1717.

y Finch. L. 8i. Co. Litt. 90
* Finch. L. 8z.
1
'
(3) In civil actions relating to landed property by tbe 9 Geo. III.
c.16. thekinglike a subject is limited to sixty years. See 3 vol. 307.
This maxim applies also to criminal prosecutions, which are brought
in the name of the king, and therefore by the common law there
is no limitation in treasons, felonies, or misdemeanors. By the
7 W. III. c. 7. an indictment for treason, except for an attempt
to assassinate the king, mult be found within three years after the
commission of the treasonable act. 4 Vol. 351. But where the
legislature has fixed no limit, nullum tempus eccurrit regi holds
true ; thus a man may be convicted of murder at any distance of
time within his life after the commission of the crime. This
maxim obtains still in fuU ferce in Ireland. 1 Ld. Moitntm. 365.
ment

Ch. 7.

os Per sons.

248

ment of law, as king, ever be a minor or under age ; and
therefore his royal grants and assents to acts of parliament
are good, though he has not in his natural capacity attained
the legal age of twenty-one *. By a statute indeed, 28 Hen.
VIII. c. 17. power was given to suture kings to rescind and
revoke all acts of parliament that should be made while they
were under the age of twenty-four : but this was repealed
by the statute 1 Edw. VI. c. 11. so far as related to that
prince ; and both statutes arc declared to be determined by
24 Geo. II. c. 24. It hath also been usually thought pru
dent, when the heir apparent has been very young, to ap
point a protector, guardian, or regent, for a limited time :
but the very necessity of such extraordinary provision is suf
ficient to demonstrate the truth of that maxim of the com
mon law, that in the king is no minority ; and therefore he
hath no legal guardian b.
• Co. Litt. 43. a Ifist. proem. 3.
h The methods of appointing this
guardian or regent hare been so various,
and the duration of his power so uncer
tain, that from hence alone it may be
collected that bis office is unknown to the
common law; and therefore (as sir Ed
ward Coke fays, 4 Inst. 58.) the surest
wayiato have him made by authority,
ofthegreatcouncilin parliament. The
orl of Pembroke, by his own authority,
assumed in very troublesome timei the
Rftncy of Hen. Ill, who was then only
nine years old ; but wa declared of full
age by the pope at seventeen, confirmed
the ejeat charter at eighteen, and took
upon him the administration os the go
vernment at twenty. A guardian and
council of regency were- named for Ed
ward III, by the parliament, which de
posed his father ; the young king being
then fifteen, and not assuming the go
vernment till three years after. When
Richard II succeeded at the age ofeleven,
(he duke of Lancaster took upon him
the management of the kingdom, till
the parliament met, which appointed a
nominal council to asljst him, Henry V
Y

on his death-bed named a regent and a
guardian r',r his infant sen Henry VI»
then nine months old : but the parlia
ment alts-red his disposition, and appoint,
ed a protector and council, with a special
limited authority. Doth these princes re
mained in a state of pupilage till the age
of twenty-three. Edward V, at the age
of thirteen, was recommended by his ra
ther to the care of the duke of Glocef.
ter ; who was declared protector by the
privy council. The statutes 15 Hen.
VIII. c. 11. and iS Hen. VIII. c. 7.
provided, that the successor, if a male,
and under eighteen, or if a female and
under sixteen, should be till such age in
the government of hit cr her natural mo
ther, (isapproved by the king) and such
other counsellors as his majesty should
by will or otherwise appoint : and he ac
cordingly appointed his sixteen executors
to have the government of his sen EdWard VI, and the kingdom, which exe
cutors elected the earl of Hertford pro
tector. The statute 24 Geo. II. c. 04.
in cafe the crown mould descend to any
of tr.e children of Frederic late prince of
Wi'es under the age of eighteen, ap.
2
pointed

f
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III. A third attribute of the king's majesty is his perpe
tuity. The law ascribes to him, in his political capacity, an
absolute immortality. The king never dies. Henry, Ed
ward, or George may die; but the king survives them all.
For immediately upon the decease of the reigning prince in
his natural capacity, his kingship or imperial dignity, by
act of law, without any interregnum or interval, is vested at
once in his heir ; who is, eo injlanti, king to all intents and
purposes. And so tender is the law of supposing even a
possibility of his death, that his natural dissolution is gene
rally called his demise ; demijjto regis, vel coronae : an expres
sion which signifies merely a transfer of property ; for, as
is observed in Plowden c, when we say the demise of the
crown, we mean only that, in consequence of the disunion
of the king's natural body from his body politic, the king
dom is transferred or demised to his successor ; and so the
royal dignity remains perpetual. Thus too, when Edward
the fourth, in the tenth year of his reign, was driven from
his throne for a few months by the house of Lancaster, this
temporary transfer of his dignity was denominated his demise ;
and all process was held to be discontinued, as upon a natural
death of the king d.
We are next to consider those branches of the royal prero[ 2S° ] gative, which invest thus our sovereign lord, thus all-perfect
and immortal in his kingly capacity, with a number of au
thorities and powers 5 in the exertion whereof consists the
executive part of government. This is wisely placed In a
single hand by the British constitution, for the sake of una
nimity, strength, and dispatch. Were it placed in many
hands, it would be subject to many wills : many wills, if
disunited and drawing different ways, create weakness in a
pointed the princess dowager ;—and that and regent, till the successor attains such
es 5 Geo. III. e. 17. in case of a like age, assisted by a council of regency:
descent to any of his present majesty's the powers of them all being expressly
children, empowers the king to name denned and set down in thescveral acts,
cither the queen, the princess dowager,
c Plowd. 177. 234.
•rany descendant of king George II rei M. 49 Hen. VI, pi. 1—S.
fiding in this kingdom;—tobeguardian
government*
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government ; and to unite those several wills, and reduce
them to one, is a work of more time and delay than the exi
gencies of state will afford. The king of England is there
fore not only the chief, but properly the sole, magistrate of
the nation ; all others acting by commission from, and in
due subordination to him : in like manner as, upon the great
revolution in the Roman state, all the powers of the antient
magistracy of thecommonwealth were concentered in the new
emperor : so that, as Gravina e expresses it, " in ejus unius
" persona veteris reipublicae vis atqtte majeflas per cumulatas
" magijlratuutn potejlates exprimcbatur."
After what has been premised in this chapter, I shall not
(I trust) be considered as an advocate for arbitrary power,
when I lay it down as a principle, that, in the exertion of law
ful prerogative, the king is and ought to be absolute; that is,
so far absolute, that there is no legal authority that can either
delay or resist him. He may reject what bills, may make
what treaties, may coin what money, may create what peers,
may pardon what offences he pleases : unless where the con
stitution hath expressly, or by evident consequence, laid down
some exception or boundary ; declaring, that thus far the
prerogative shall go and no farther. For otherwise the power
of the crown would indeed be but a name and a shadow, in
sufficient for the ends of government, if, where it's jurisdic
tion is clearly established and allowed, any man or body of
men were permitted to disobey it, in the ordinary course of
law: I say, in the ordinary course of law; for I do not
now speak of those extraordinary recourses to first principles, £
which are necessary when the contracts of society are in dan
ger of dissolution, and the law proves too weak a defence
against the violence of fraud or oppression. And yet the
want of attending to this obvious distinction has occasioned
these doctrines, of absolute power in the prince and os na
tional resistance by the people, to be much misunderstood and
perverted, by the advocates for slavery on the one hand, and
e Crig. I. § 10}.
y3
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the demagogues of faction on the other. The former, ob
serving the absolute sovereignty and transcendent dominion
of the crown laid down (as it certainjy is) most strongly and
emphatically in our law-books, as well as our homilies, have
denied that any cafe can be excepted from so general and
positive a rule ; forgetting how impossible it is, in any practi
cal system of laws, to point out beforehand those eccentrical
remedies, which the sudden emergence of national distress
may dictate, and which that alone cm justify. On the other
hand, over-zealous republicans, feeling the absurdity of un
limited passive obedience, have fancifully (or sometimes factioufly) gone over to the other extreme: and, because resist
ance is justifiable to the person of the prince when the being
of the state is endangered, and the public voice proclaims
such resistance necessary, they have therefore allowed to every
individual the right os determining this expedience, and of
employing private force to resist even private oppression. A
doctrine productive of anarchy, and (in consequence) equally
fatal to civil liberty as tyranny itself. For civil liberty, rightly
understood, consists in protecting the rights of individuals by
the united force of society : society cannot be maintained, and
of course can exert no protection, without obedience to some
sovereign power : and obedience is an empty name, if every
individual has a right to decide how far he himself shall obey.
In the exertion therefore of those prerogatives, which the
law has given him, the king is irresistible and absolute, ac
cording to the forms of the constitution. And yet, if the con
sequence of that exertion be manifestly to. the grievance or
dishonour of the kingdom, the parliament will call his advisers
f_ 252 ] to a just and severe account. For prerogative consisting (as
Mr. Locke ' has well defined it) in the discretionary power of
acting for the public good, where the positive laws are silent ;
if that discretionary power be abused to the public detri
ment, such prerogative is exerted in an unconstitutional
manner. Thus the king may make a treaty with a foreign
state, which shall irrevocably bind the nation ; and yet, when
f on Gov. a. § i6si.
such
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such treaties have been judged pernicious, impeachments
liave pursued those ministers, by whose agency or advice
they were concluded.
The prerogatives of the crown (in the fense under which
we are now considering them) respect either this nation's in
tercourse with foreign nations, or it's own domestic govern
ment and civil polity.
With regard to foreign concerns, the king is the delegate
or representative of his people. It is impossible that the indi
viduals of a state, in their collective capacity, can transact the
affairs of that state with another community equally nume
rous as themselves. Unanimity must be wanting to their
measures, and strength to the execution of their counsels. In
the king therefore, as in a center, all the rays of his people
are united, and form by that union a consistency, splendor,
and power, that make him feared and respected by foreign
potentates ; who would scruple to enter into any engagement,
that must afterwards be revised and ratified by a popular as
sembly. What is done by the royal authority, with regard
to foreign powers, is the act of the whole nation : what is
done without the king's concurrence is the act only of pri
vate men. And so far is this point carried by our law, that
it hath been held *, that should all the subjects of England
make war with a king in league with the king of England,
without the royal assent, such war is no breach of the league.
And, by the statute 2 Hen. V. c. 6. any subject committing
acts of hostility upon any nation in league with the king was
declared to be guilty of high treason : and, though that act
was repealed by the statute 20 Hen. VI. c, II. so far as re
lates to the making this offence high treason, yet still it re- r 2 ^ j
mains a very great offence against the law of nations, and pu
nishable by our laws, either capitally or otherwise, according
to the circumstances of the cafe.
I. The king therefore, considered as the representative of
his people, has the sole power of sending embassadors to fot 4 Inst. 15s.
Y 4

f
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reign states, and receiving embassadors at home. This maylead us into a short digression, by way of inquiry, how far the
municipal laws of England intermeddle with or protect the
rights of these messengers from one potentate to another,
whom we call embassadors.
The rights, the powers, the duties, and the privileges of
embassadors are determined by the law of nature and nations,
and not by any municipal constitutions. For. as they repre
sent the persons of their respective masters, who owe no sub
jection to any laws but those of their own country, their ac
tions are not subject to the control of the private law of that
state, wherein they are appointed to reside. He that is sub
ject to the coercion of laws is necessarily dependent on that
power by whom those laws were made : but an embassador
ought to be independent of every power, except that by which
he is sent ; and of consequence ought not to be subject to
the mere municipal laws of that nation, wherein he is to ex
ercise his functions. If he grossly ossends, or makes an ill
use of his character, he may be sent home and accused before
his master b ; who is bound either to do justice upon him, or
avow himself the accomplice of his crimes '. But there is
great dispute among the writers on the laws of nations, whe
ther this exemption of embassadors extends to all crimes, as
well natural as positive ; or whether it only extends to such
as are mala prohibita, as coining, and not to those that are
mala in se, as murder k. Our law seems to have formerly
taken in the restriction, as well as the general exemption.
C 254 ] For it has been held, both by our common lawyers and civi
lians ', that an embassador is privileged by the law of nature
and nations; and yet, if he commits any offence against the
law of reason and nature, he shall lose his privilege™: and
that therefore, if an embassador conspires the death of the
'1 As was dnne with count Gyllcnberg the Swedish minilier to Grot Btitain. A D. 1716.
1 Sp. L. 16 11.
k Van Leeuwen in Ff. 50. 7. 17.
11

Barbe'yrac's Puff. /. i.e. 9. § 9. & 17.
Van Bynkerslioek defonligator. c. 17,
18, 19.
1 1 Roll. Rep. 175. 3 Bulstr. 27.
» 4 Just. 153.
king
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king in whose land he is, he may be condemned and executed
for treason ; but if he commits any other species of trea
son, it is otherwise, and he must be sent to his own king
dom
And these positions seem to be built upon good ap
pearance of reason. For since, as we have formerly shewn,
all municipal laws act in subordination to the primary law of
nature, and, where they annex a punishment to natural
crimes, are only declaratory of and auxiliary to that law ;
therefore to this natural universal rule of justice embassadors,
as well as other men, are subject in all countries ; and of
consequence it is reasonable that, wherever they transgress it,
there they (hall be liable to make atonement °. But, how
ever these principles might formerly obtain, the general prac
tice of this country, as well as of the rest of Europe, seems
now to pursue the sentiments of the learned Grotius, that the
security of embassadors is of more importance than the pu
nishment of a particular crime p. And therefore few, if any,
examples have happened within a century past, where an em
bassador has been punished for any offence, however atrocious
in it's nature (4).
" 1 Roll. Rep* 185.
• Foster's reports. 188.
P Suuritai Itgatsrum utilitati fae ex

poir.a eft frmeftnierat, (de jure b, &
18. 4. 4.)

(4) In the year 1654, during the protectorate of Cromwell,
Don Pataleon Sa, the brother of the Portuguese embassador, who
had been joined with him in the same commission, was tried, con
victed, and executed, for an atrocious murder. Lord Hale, 1. P.
C. 99. approves of the proceeding; and Mr. J. Foster (p. 1 88.)
though a modern writer of law, lays it down that, " for murder and
" other offences of great enormity, which are against the light of
" nature and the fundamental laws of all society, embassadors are
" certainly liable to answer in the ordinary course of justice, as
" other persons offending in the like manner are t" but Mr. Hume
observes upon this cafe, that, " the laws of nations were here
" plainly violated." 7 Vol. 237. .And Vattel with irresistible
ability contends, that the universal inviolability of an embassador
u an object of much greater importance to the world than their
punishment
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In respect to civil suits, all the foreign jurists agree, that
neither an embassador, or any of his train or camlttt, can be
prosecuted for any debt or contract in the courts of that king
dom wherein he is sent to reside. Yet sir Edward Coke
maintains, that, if an embassador make a contract which is
good jure gentium, he shall answer for it here ''. But the
truth is, so few cases (if any) had arisen, wherein the privi
lege was either claimed or disputed, even with regard to civil
suits, that our law-books are (in general) ijuite silent upon
s 255 ] it previous to the reign of queen Anne ; when an embassa
dor from Peter the great, czar of Muscovy, was actually ar
rested and taken out of his coach in London for a debt of
fifty pounds which he had there contracted. Instead of apq 4 Inst. 153.

r »i July 1708. Eojcr's annali of queen Anne.

punishment for crimes however contrary to natural justice. " A
" minister," fays that profound writer, '* is often charged with a
" commission disagreeable to the prince to whom he is sent. If
" this prince has any power over him, and especially if his autho" rity be sovereign, how is it to be expected that the minister can
■« execute his master's orders with a proper freedom of mind,
" fidelity, and firmness f It is necessary he should have no snares
" to fear, that he cannot be diverted from his functions by any
" chicanery. He must have nothing to hope, and nothing to fear,
«' from the sovereign to whom he is Cent. Therefore, in order to
" the success of his ministry, he mull be independent of the fove*' reign's authority, and of the jurisdiction of the country both
" civil and criminal." B. 4. c. 7. s. 92. where this subject is dis
cussed in a most luminous manner, The Romans, in the infancy of
their state, acknowledged the expediency of the independence of
embassadors ; for when they had received embassadors from the
Tarquin princes, whom they had dethroned, and had afterwards
detected those embassadors in secretly committing acts which might
have been considered 'as treason against their state, they sent them
back unpunished ; upon which Livy observes, et quanquam <vi/isunt
ctmmijjijse, ul hojliumleco ejfent,jus tamen gentium 'valuit. Lib. 2. C 4.
When Bomilcar, qui Romamfide fublica venerat, was prosecuted as
an accomplice in the assassination of Massiva, Sallust declares,/'/ rent
ma^is ex ttquo bonique quern exjure gentium. Bell. Jug. c. 35.
plying
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plying to be discharged upon his privilege, he gave bail to the
action, and the next day complained to the queen. The per
sons who were concerned in the arrest were examined before
the privy council (of which the lord chief justice Kolt was at
the fame time sworn a member ') and seventeen were com
mitted to prison ' : most of whom were prosecuted by informa
tion in the court of queen's bench, at the suit of the attorney
general u, and at their trial before the lord chief justice were
convicted of the facts by the jury", reserving the question of
law, how far those facts were criminal, to be afterwards ar
gued before the judges; which question was never determin
ed^). In the mean time the czarrefented this affront very highly,
and demanded that the sheriff of Middlesex and all others con
cerned in the arrest should be punished with instant death x.
But the queen (to the amazement of that despotic court) di
rected her secretary to inform him, " that she could inflict
" no punishment upon any, the meanest, of her subjects, un" less warranted by the law of the land : and therefore was
M persuaded that he would not insist upon impossibilities f."
To satisfy however the clamours of the foreign ministers (who
• 15 Jury 1708. Ibid.
« «5, »9 July 1708. Ibid.
01300.1708. Ibid.
» 14 Feb. 1708. Ibid,
■

* 1 7 Sept. 1 708. Ibid.
1 11 Jan. 170S. Ibid. Mod. Un.
Hist. ixiv. 454.
1

1

(5) In 3 Burr. 1480. lord Mansfield declares, that " the
" statute of queen Anne was not occasioned by any doubt, whe** ther the law of nations, particularly the part relative to
" public ministers, was not part of the law or England, and the
" infraction criminal, nor intended to vary an iota of it." And
he proceeds to fay, that lord Talbot, lord Hardwickc, and lord
Holt, were clearly of the fame opinion. But the infraction of ths
law of nations can only be a misdemeanor pu-.iishable at the dis
cretion of the court, by fine, imprisonment, and pillory ; and there
fore lord Mansfield fays, the persons convicted were never brought
op to receive judgment; for " no punishment would have been
" thought by the czar an adequate reparation. Such a sentence
** as the court would have given, he would have thought a fresh
"insult."
,
made
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made it a common cause) as well as to appease the wrath of
Peter, a bill was brought into parliament z, and afterwards
passed into a law *, to prevent and punish such outrageous
insolence for the future. And with a copy of this act, ele
gantly engrossed and illuminated, accompanied by a letter from
the queen, an embassador extraordinary b was commissioned
to appear at Moscow c, who declared " that though her ma" jesty could not inflict such a punishment as was required,
C 256 ] " because of the defect in that particular of the former esta" Wished constitutions of her kingdom, yet, with the una" nimous consent of the parliament, she had caused a new
" act to be passed, to serve as a law for the suture." This
humiliating step was accepted as a full satisfaction by the
czar ; and the offenders, at his request, were discharged from
all farther prosecution.
This statute d recites the arrest which had been made, " in
" contempt of the protection granted by her majesty, con** trarytothe law of nations, and in prejudice of the rights
" and privileges, which embassadors and other public mini*' sters have at all times been thereby possessed of, and ought
" to be kept sacred and inviolable :" wherefore it enacts,
that for the future all process whereby the person of any em
bassador, or of his domestic or domestic servant may be ar
rested, or his goods distrained or seised, shall be utterly null
and void ; and the persons prosecuting, soliciting, or execut
ing such process shall be deemed violaters of the law of na
tions, and disturbers of the public repose ; and shall suffer
such penalties and corporal punishment as the lord chancellor
and the two chief justices, or any two of them, shall think
fit (6). But it is expressly provided, that no trader, within the
1
1 Com. Joutn. 13 Dec. 170S.
c S Jan. 1709. Boyer, ibid.
» 21 Apr. 1-C9. Boycr, ibid.
*7 Ann. c. 12.
b Mr. Vv hitworth.

(6) Perhaps it was intended as a compliment to the czar, that
♦he offender is deprived of the trial by jury ; and as he is to suffer
any corporal punishment that two os these three judges may think
fit
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description of the bankrupt laws, who fliall be in the service
of any embassador, shall be privileged or protected by this
act ; nor shall any one be punished for arresting an embassa
dor's servant, unless his name be registered with the secretary
of state, and by him transmitted to the sheriffs of London and
Middlesex (7). Exceptions that are strictly conformable to the
lights of embassadors % as observed in the most civilized
countries. And, in consequence of this statute, thus de
claring and enforcing the law of nations, these privileges are
now held to be part of the law of the land, and are constantly
allowed in the courts of common'lawf.
II. It is also the king's prerogative to make treaties, leagues,
and alliances with foreign states and princes. For it is by the
law of nations essential to the goodness of a league, that it be
made by the sovereign power e; and then it is binding upon
the whole community : and in England the sovereign power,
quoad hoc, is vested in the person os the king. Whatever con
tracts therefore he engages in, no other power in the kingdom
can legally delay, resist, or annul. And yet, lest this plenitude
of authority should be abused to the detriment of the public,
the constitution (as was hinted before) hath here interposed
a check, by the means of parliamentary impeachment, for
the punishment of such ministers as from criminal motives ad' Sarpe quarfitttm r/I an comitum nament! jure babtndi font, qui Ugatum comtarttur, nttt ut irjlruthorfiat legatio,sid
unice ut lucrofuo conjulant, irtfiitoresforte
et mercatorts. Et, quawvii but fa:fe itfenderw el comttum loco babere veluerint
Irgati, apfaret tamtn satis to tun pcrtir.e.
re, jtti in Irgati Irgathtijve officio nonsunt.

S^uum auttm ca res mrnunquamturlas de
dtrit, optimi cxemplo in quibusdam aulh
c/im receptuwtsuit,ut t.gatus tenerctur ex- •
bibere nemenclaturam comttum fuorumt,
Van Bynkcrlh. Ci I 5. prosefinem.
' Filzg. 200. Sera. 797.
t PuS". L. of N. b. 8. c. 9. § 6.

fit to inflict, the czar would be induced to believe, that any future
requisition of instant death, could be complied with; but as the
statute has not made the offence felony, of course this punishment,
cannot extend to the privation of life.
(7) But he must besides be actually and botta fidi a domestic
servant. 3 Burr. 1676. I Wils. 20. 78.
use
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vife or conclude any treaty, which shall afterwards be judged
to derogate from the honour and interest of the nation.
III. Upon the fame principle the king has also the sole
prerogative of making war and peace. For.it is held by ail
the writers on the law of nature and nations, that the right
of making war, which by nature subsisted in every individual,
is given up by all private persons that enter into society, and
is vested in the sovereign power* : and this right is given up,
not only by individuals, but even by the entire body of peo
ple, that are under the dominion of a sovereign. It would
indeed be extremely improper, that any number os subjects
should have the power of binding the supreme magistrate, and
putting him against his will in a state of war. Whatever hos
tilities therefore may be committed by private citizens, the
state ought not to be affected thereby •, unless that should
justify their proceedings, and thereby become partner in the
guilt. Such unauthorized voluntiers in violence are not rank
ed among open enemies, but are treated like pirates and rob
bers : according to that rule of die civil law ' ; hostes hifimt
qui nob'tSy aut quibtit nos, publice bellum decrevimut ; caeteri
latrones aut praedonesJunt. And the reason which is given by
s_ 2<;8 ] Grotiusi, why according to the law of nations a denunciation
of war ought always to precede the actual commencement of
hostilities, is not so much that the enemy may be put upon
his guard, (which is matter rather of magnanimity than right)
but that it may be certainly clear that the war is not under
taken by private persons, but by the will of the whole commu
nity ; whose right of willing is in this cafe transferred to the
supreme magistrate by the fundamental laws of society. So
that, in order to make a war completely effectual, it is neces
sary with us in England that it be publicly declared and duly
proclaimed by the king's authority ; and, then, all parts of
both the contending nations, from the highest to the lowest,
are bound by it. And wherever the right resides of beginning
a national war, there aHb must reside the right of ending it,
>i Puff. b. 8. c. 6. § 8. and Barbeyr. inks.
15

1 Ff. 50. 16. jiS.
j bjurt i, & f, I, 3. c. 3. § si.
Ot

I
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or the power of making peace. And the same check of parlia
mentary impeachment, for improper or inglorious conduct,
in beginning, conducting, or concluding a national war, is
in general sufficient to restrain the ministers of the crown from
a wanton or injurious exertion of this great prerogative.
IV. But, as the delay of making war may sometimes be de
trimental to individuals who have suffered by depreciations
from foreign potentates, our laws have in some respects armed
the subject with powers to impel the prerogative; by directing
the ministers of the crown to issue letters of marque and repri
sal upon due demand : the prerogative os granting which is
nearly related to, and plainly derived from, that other of
making war ; this being indeed only an incomplete state of
hostilities, and generally ending in a formal denunciation of
war. These letters are grantable by the law of nations k,
whenever the subjects of one state arc oppressed and injured by
those of another; and justice is denied by that state to which
the oppressor belongs. In this cafe letters of marque and repri
sal (words used as synonimous ; and signifying, the latter a
taking in return, the former the pafling the frontiers in order
to such taking ') may be obtained, in order to seise the bodies
or goods of thefubjects of the offending state, until satisfaction
be made, wherever they happen to be found. And indeed this [ 359 ]
custom of reprisals seems dictated by nature herself; for which
reason we find in the most antient times verynotable instances
of it m. But here the necessity is obvious of calling in the so
vereign power, to determine when reprisals may be made;
else every private sufferer would be a judge in his own cause.
In pursuance of which principle, it is with us declared by
the statute 4 Hen. V. c. 7. that, if any subjects of the realm
are oppressed in the time of truce by any foreigners, the king
* JIU. I- 3. c. 2. $4 & 5pri ic won at the Elian games by his ft.
1 Duftesne. tit. Mjr.a.
ther Nclcus, and for debts due to many
ra Sec the account given by Ntstor, in private subjects of the Pylian kingdom ;
th« eleventh book ot the Iliad, of the out of which booty the king took three
reprisals made by himself 011 the Epeian hundied head oscaitle for his own de.
ration i from whom he took a multi- mand, and the rest were equitably ditude of cartie, n » fail/action for a »Ucd among the other creditors.
Will
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will grant marque in due form, to all that feel themselves
grieved. Which form is thus directed to be observed : the
sufferer must first apply to the lord privy-seal, and he (hall
make out letters of request under the privy-seal ; and if,
after such request of satisfaction made, the party required do.
not within convenient time make due satisfaction or restitu
tion to the party grieved, the lord chancellor shall make him
out letters of marque under the great seal ; and by virtue
of these he may attack and seise the property of the aggres
sor nation, without hazard of being condemned as a robber
or pirate (8).

(8) The statute of Hen. V. is confined to the time of a truce
wherein there is no express mention that all marques and repri
sals shall cease. This manner of granting letters of marque
1 conceive has long been disused, and according to the statute of
Hen. V. could enly be granted to persons actually grieved.—But if,
during a war, a subject without any commission from the king
should take an enemy's Ihip, the prize would not be the property of
the captor, bat would be one of the droits of admiralty, and would
belong to the king, or his grantee the admiral. Cartb. 399.
2 Woodd. 433. Therefore, to encourage merchants and others to
lit out privateers or armed ships in time of war, by various acts of
parliament, the lord high admiral, or the commissioners of the
admiralty, are empowered to grant commissions to the owners of
such (hips ; and the prizes captured ihall be divided according to
a contract entered into between the owners and the captain and
crew of the privateer.— But the owners, before the commission is
granted, (hall give security to the admiralty to make compensation
for any violation of treaties between those powers with whom the
nation is at peace. And by the 24 Geo. III. c. 47. they shall also
give security that such armed ship shall not he employed in
smuggling. These commissions in the statutes, and upon all oc*
casions, are now called letters of marque. 29 Geo. II. c. 34.
igGeo. III. c. 67. Molloy, c. 3./ 8. Or sometimes the lords of
the admiralty have this authority by a proclamation from the king
in council, as was the cafe in Dec. 1780, to empower them to grant
letters of marque to seise the sljips of the Dutch,
..

V. Upon
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V. Upon exactly the same reason stands the prerogative of
granting safe-conducts, without which by the law of nations
no member of one society has a right to intrude into another.
And therefore Puffendorf very justly resolves ", that it is left
■ in the power of all states, to take such measures about the
admission of strangers, as they think convenient ; those being
ever excepted who are driven on the coasts by necessity, or by
any cause that deserves pity or compassion. Great tenderness
is shewn bjr our laws, not only to foreigners jn distress (as
will appear when we come to speak of shipwrecks) but with
regard also to the admission of strangers who come spontane
ously. For so long as their nation continues at peace with
ours, and they themselves behave peaceably, they are under
the king's protection; though liable to be lent home whenever [ 260 "}
the king fees occasion. But no subject of a nation at war
with us can, by the law of nations, come into the realm, nor
can travel himself upon the high seas, or fend his goods and
merchandize from one place to another, without danger of
being seised ,by our subjects, unless he has letters of safeconduct ; which by clivers antient statutes 0 must be granted
under the king's great seal and inrolled in chancery, or else
are of no effect : the king being supposed the best judge
of such emergencies, as may deserve exception from the
general law of arms. But passports under the king's signmanual, or licences from his embassadors abroad, are now
more usually obtained, and are allowed to be of equal
validity (9).
» Uw of N. and N. 3- 3- §9.
0 15 Hen. VI. c. 3. 18 Hen. VI. c. 8. 20 Hen. VI. c. 1,

(9) In order to prevent foreigners from arriving and continuing
in England for the purposes of promoting sedition and confusion in
this country, an act was passed 33 Geo. III. c. 4. which was to
continue in force till 1st January 1794, in which various restraints
are imposed upon all aliens whatever.
By that statute it is directed and provided, that all masters of
ships, upon tbeir landing in England, shall declare what foreigners
Voi.. I.
2£
they
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Indeed ihe law of England, as a commercial country,
pays a very particular regard to foreign merchants in innume
rable instances. One I cannot omit to mention: that by
magna carta* it is provided, that all merchants (unless pub
licly prohibited before-hand) shall have safe-conduct to de
part from, to come into, to tarry in, and to go through Eng
land, for the exercise of merchandize, without any unrea
sonable imposts, except in time of war : and, if a war breaks
out between us and their country, they shall be attached (if
in England) without harm of body or goods, till the king or
his chief justiciary be informed how our merchants'are treat
ed in the land with which we are at war ; and, if ours be se
cure in that land, they shall be secure in ours. This seems
to have been a common rule of equity among all the northern
nations ; for we learn from Stiernhooki, that it was a max
im among the Goths and Swedes, " quam legem exteri nobis
" posuere, tandem illis ponemus." But it is somewhat extraor
dinary, that it should have found a place in magna carta, amere interior treaty between the king and his natural-born
subjects: which occasions the learned Montesquieu to remark
with a degree of admiration, " that the English have made
[ 261 ] " the protection of foreign merchants one of the articles of
P c. 30.

<] dcjure Sunn. I. 3. c. 4.

they have on board ; and all foreigners on their arrival in an Eng
lish port shall give an account of their names, rank, and occupa
tion, and where they have principally resided for the last six months ;
and they (hall import no arms or ammunition, except as merchan
dize ; and they shall not depart from the place of their arrival
without a passport from a magistrate.
And his majesty is empowered to order that no aliens, except
alien merchants, shall be landed, or that they shall be landed at
certain places or under certain regulations ; and he may also order
any alien to reside in a particular district, or to leave the kingdom
within a limited time. For disobedience of the directions of this
statute, an alien may be committed to gaol, and in some cafes may
be transported for life.
II

« their
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" their national liberty '." But indeed it well justifies another
observation which he has made ', " that the English know
" better than any other people upon earth, how to value at
" the same time these three great advantages, religion, li" berty, and commerce." Very different from the genius
of the Roman people ; who in their manners, their consti
tution, and even in their laws, treated commerce as a distionorable employment, and prohibited the exercise thereof to
persons of birth, or rank, or fortune 1 : and equally dif
ferent from the bigotry of the canonists, who looked on trade
as inconsistent with Christianity u, and determined at the
council of Melsi, under pope Urban II, A. D. 1090, that
it was impossible with a safe conscience to exercise any
traffic, or follow the profession os the law*.
These are the principal prerogatives of the king respect
ing this nation's intercourse with foreign nations ; in all of
which he is considered as the delegate or representative of his
people. But in domestic affairs he is considered in a great
variety of characters, and from thence there arises an abun
dant number of other prerogatives.
I. First, he is a constituent part of the supreme legisla
tive power; and, as such, has the prerogative of rejecting
such provisions in parliament, as he judges improper to be
passed. The expediency of which constitution has before been,
evinced at large *. I shall only farther remark, that the king
is not bound by any act of parliament, unless he be named
therein by special and particular words. The most general
words that can be devised (" any person or persons, bodies
f Sp. L. so. 1 3.
•
bet fffi mrrcatcr ; autsi ^tlueritejst,pn• Ibid, lo. 6.
jiciatmr dc ecclefia Dei. Decree. I. 88. tl.
« Nebil'wu natilibui, ft Unirum luce
w Falsasit poemtentia [Ajici] cum pcanspicuei, et patr'mm'a diticres, perr.ic'a- nitt.i ab cfficio curiali vcl negttUU fan
Jum urbibut ncrcmumumcxcrccrcpnbibc- rc.Jit, quaefine ptccath agi alia ratitne
mut C. 4. 63. 3.
m* Pr*^*let> AS. Concil. apud Barer,.
« H<mo merctttr vix amnunquampitcst c. 16.
r.ullm ibrfiiami dt* ch. ». pag. 154.
Z 2

" politic,
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" politic, or corporate, isfc") affect not him in the least, if
£ 262 ] they may tend to restrain or diminish any of his rights or in
terests y. For it would be of most mischievous consequence
to the public, if the strength of the executive power were
liable to be curtailed without it's own express consent, by
Constructions and implications of the subject. Yet, wherean
act of parliament is expressly made for the preservation os
public rights and the .suppression of public wrongs, and does
not interfere with the established rights of the crown,- it is
said to be binding as well upon the king as upon the subject1:
and, likewise, the king may take the benefit of any particu
lar act, though he be not especially named *.
II. Tnt king is considered, in the next place, as the ge
neralissimo, or the first in military command, within the
kingdom. The great end of society is to protect the weak
ness cf imlividuab by the united strength of the community:
and the principal use of government is to direct that united
strength in the best and most effectual manner, to answer the
end proposed. Monarchical government is allowed to be the
fittest of any for this purpose : it follows therefore, from the
very end of it's institution, that in a monarchy the military
power must be trusted in the hands of the prince.
In this capacity therefore, of general of the kingdom, the
Ving has the sole power of raising and regulating fleets and
armies. Of the manner in which they are raised and regu
lated I shall speak more, when I come to consider the mili
tary state. We are now only to consider the prerogative of
enlisting and of governing them: which indeed was disputed
and claimed, contrary to all reason and precedent, by the long
parliament of king Charles I j but, upon the restoration of
his son, was solemnly declared by the statute 13 Car. II.
c. 6. to be in the king alone : for that the sole supreme go
vernment and command of the militia within all hi? majesty's
realms and dominions, and of all forces by sea and land, and
7 II Rep. 74.

z Mi. 71.

» 7 Rep. 32.
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of all sorts and places of strength, ever was and is the un
doubted right of his majesty, and his royal predecessors, kings [ 263 1
and queens of England ; and that both or either house of
parliament cannot, nor ought to, pretend to the same.
This statute, it is obvious to observe, extends not only to
fleets and armies, but also to forts, aud other places of
strength, within the realm ; the sole prerogative as well of
erecting, as manning and governing of which, belongs to
the king in his capacity of general of the kingdom b : and all
lands were formerly subject to a tax, for building of castles
wherever the king thought proper. This was one of the three
things, from contributing to the performance of which no
lands were exempted ; and therefore called by our Saxon
ancestors the trinoda nccejsttai : sc. pontis reparatio, arch conJJrticlio, et oxpeditio contra hojletn c. And this they were called
upon to do so often, that, as fir Edward Coke from M. Pa
ris assures us d, there were in the time of Henry II. 1 115
castles subsisting in England. The inconveniencies of which,
when granted out to private subjects, the lordly barons of
those times, were severely felt by the whole kingdom ; for, as
William of Newbuvgh remarks in the reign of king Stephen,
" erant in Anglia quodammodo tot reges vel points tyranni, quot
*' doinini cajlellorum .-" but it was felt by none more sensibly
than by two succeeding princes, king John and king Henry III.
And therefore, the greatest part of them being demolished
in the barons' wnrs, the kings of after-times have been very
cautious of suffering them to be rebuilt in a fortified man
ner : and sir Edward Coke lays it down % that no subject
can build a castle, or house of strength imbattled, or other
fortress defensible, without the licence of the king ; for the
danger which might ensue, if every man at his pleasure
might do it.
It Is partly upon the same, and partly upon a fiscal foun
dation, to secure his marine revenue, that the king has the
<> 2 Inft. 30.
' Corel's Interpr. tit . cisidlcrum ferath. Stli Jan. An%l. 1. 42.

d I Inst. gl>
« I Inst. 5.
Z 3
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prerogative of appointing ports and havens, or such places
only, for persons and merchandize to pass into and out of
the realm, as he in his wisdom sees proper. By the feodal
law all navigable rivers and havens were computed among
the regalia aud were subject to the sovereign of the state.
And in England it hath always been holden, that the king is
lord of the whole shore s, and particularly is the guardian of
the ports and havens, which are the inlets and gates of the
realm h : and therefore, so early as the reign of king John,
we find ships seised by the king's officers for putting in at a
place that was not a legal port
These legal ports wcrs
undoubtedly at first assigned by the crown ; since to each of
them a court os portmote is incident k, the jurisdiction of
which must flow from the royal authority: the great ports of
the sea are also referred to, as well known and established,
by statute 4 Hen. IV. c. 20. which prohibits the landing
elsewhere under pain of confiscation : and the statute 1 Eliz.
C. it. recites, that the franchise of lading and discharging
had been frequently granted by the crown.
But though the king had a power of granting the fran
chise os havens and ports, yet he had not the power of re
sumption, or of narrowing and confining their limits when
once established ; but any person had a right to load or dis
charge his merchandize in any part of the haven : whereby
the revenue of the customs was much impaired and dimi
nished, by fraudulent landings in obscure and private cor
ners. This occasioned the statutes of 1 Eliz. c. 11. and
13 & 14 Car. II. c. 11. § 14. which enable the crown by
commission to ascertain the limits of all ports, and to assign
proper wharfs and quays in each port, for the exclusive
landing and loading of merchandize.
The erection of beacons, light-houses, and sea-marks, is
also a branch of the royal prerogative : whereof the first was
» * Feud. t. 56. Crag. 1. 15. 15;
t F. N. B. 113.
* Dav, 9. 56.

i Madox. hist. exch. 530.
k 4 Inst. 14S.
antiently
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antiently used in order to alarm the country, in case of the
approach os an enemy j and all of them are signally useful
in guiding and preserving vessels at sea by night as well as by
day. For this purpose the king hath the exclusive power,
by commission under his great seal to cause them to be
erected in fit and convenient places m, as well upon tlic lands
of the -subject as upon the demesnes of the crown : which
power is usually vested by letters patent in the office of lord
high admiral n. And by statute 8 Eliz. c. 13. the corpora
tion of the trinity-house are impowered to set up any beacons
or sea-marks wherever they shall think them necessary ; and
if the owner of the land or any other person shall destroy
them, or shall take down any steeple, tree, or other known
sea-mark, he (hall forfeit 100/, or incase os inability to pay
it, shall be ipsofaclo outlawed.
To this branch of the prerogative may also be referred the •
power vested in his majesty, by statutes 1 2 Car. II. c. 4. and
29 Geo. II. c 16. of prohibiting the exportation of arms or
ammunition out of this kingdom, under severe penalties : and
likewise the right which the king has, whenever he fees pro
per, of confining his subjects to stay within the realm, or of
recalling them when beyond the seas. By the common law °,
«rery man may go out of the realm for whatever cause he
pleascth, without obtaining the king's leave \ provided he is
under no injunction of staying at home : (which liberty was
expressly declared in king John's great charter, though left
out in that of Henry III) but, because that every man ought
of right to defend die king and his realm, therefore the king
at his pleasure may command him by his writ that he go not
beyond the seas, or out of the realm, without licence ; and,
if he do the contrary, he shall he punilhed for disobeying the
king's command. iSome persons there antiently were, that,
by reason of their stations, were under a perpetual prohibition
of going abroad without licence obtained ; among which were
I 3 Inst. 204. 4 Inst. 148.
n Sid. 158. 4 Inst. 149.
m Rot. C/jus. 1 Ric. 11. m. 42. Pryn.
» F. N. B. 8.5.
so 4 lost. 136.
Z 4
reckoned
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reckoned all peers, on account of their being counsellors of
■] the crov/n ; all knights, who were bound to defend the king
dom from invasions ; all ecclesiastics, who were expressly
confined by the fourth chapter of the constitutions of Claren
don, on account of their attachment in the times of popery
to the sec of Rome ; all archers and other artificers, lell they
should instruct foreigners to rival us in their several trades, and
manufactures. This was law in the times of Britton p, who
wrote in the reign of Edward I : and sir Edward Coke q gives
us many instances to this effect in the time of Edward HE
In the succeeding reign the affair of travelling wore a very
different aspect : an act os parliament being made forbid
ding all persons whatever to go abroad without licence •, except
only the lords and other great men of the realm •, and true
and notable merchants ; and the king's soldiers. But this
act was repealed by the Itatute 4 Jac. E c. 1 . And at present
every body has, or at least assumes, the libeity of going
abroad when he pleases. Yet undoubtedly if the king, by
writ of ne exeat regnum ( 1 o), under his great seal or privy seal,
p C. I2j.
<\ 3 Inst. 175,
•» 5 Ric. 11. c. 2.

(10) It is said in lord Bacon's Ordinances, n° 89, that " towards
the latter end of the reign of king James the first this writ was
thought proper to be granted, not only in respect of attempts
prejudicial to the king and state, (in which cafe the lord chan.
cellor granted it on application from any of the principal secretaries, without shewing cause, or upon such information as
his lordship should think of weight,) but aiio in the cafe of interIopers in trade, great bankrupts, in whose estates many subjects
might be interested, in duels, and in other cafes that did concern multitudes of the king's subjects."
But in the vear 1734, lord chancellor Talbot declared ihat
" in his experience he never knew this writ of ne exeat regnum
" granted or taken out, without a bill first filed.—It is true, it
" was originally a state writ, but for some time, though not very
" long, it has been made use of in aid of the subjects for the help" ingof them to justice ; but it ought not to be made use of where
" the demand is entirely at law, for there the plaintiff has bail,
*' and he ought not to have double bail, both in law and equity."
'3 P, Wms. 312,
*'
"
"
*'
"
"
"
"
'*
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thinks proper to' prohibit him from so doing; or if the king
sends a writ to any man, when abroad, commanding his re
turn (11), and in either cafe the subject disobeys ; it is a high
contempt of the king's prerogative, for which the offender's
lands shall be seised till he return; and then he is liable to
fine and imprisonment S.
III. Another capacity, in which the king is considered
in domestic affairs, is as the fountain of justice and general
conservator of the peace of the kingdom. By the fountain of
justice the law does not mean the author or original, but only
the distributor. Justice is not derived from the king, as from
hisfree gift ; but he is the steward of the public, to dispense
it to whom it is due
He is not the spring, but the reser
voir; from whence right and equity are conducted, by a
thousand channels, to every individual. The original power
of judicature, by the fundamental principles of society, is
lodged in the society at large: but as it would be impracti- [ 267 ]
cable to render complete justice to every individual, by the
people in their collective capacity, therefore every nation has
committed that power to certain select magistrates, who with
more ease and expedition can hear and determine complaints ;
» 1 Hiwic. P. C. 22.
• 1 Ad b.cautcr,: creatus ejl ct e!cS1usy ut

jujiitiam facial univtrjtt. Bract. /. 3.
tr. 1. c. 9.

The use and object of this writ of ne exeat regno in chancery at
present is exactly the fame as an arrest at law in the commence
ment of an action, viz. to prevent the party from withdrawing his
person and property beyond the jurisdiction os the court, before a
judgment could be obtained and carried into execution ; so where
there is a suit in equity for a demand, for which the defendant
cannot be arrested in an action at law, upon an affidavit made that
there is reason to apprehend that he will leave the kingdom before
the conclusion of the suit, the chancellor by this writ will flop him,
and will commit him to prison, unless he produces sufficient sureties
that he will abide the event of the suit. See 2 Com. Dig. 312.
(11) The exercise of this prerogative has been long disused,
and it is probable that it will never be resumed. For the ancient
learning upon it, see 3 Inst. c. 84.. against fugitives.
and
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and in England this authority has immemorially been exer
cised by the king or his substitutes. He therefore has alone
the right of erecting courts of judicature : for, though the
constitution of the kingdom hath intrusted him with the
whole executive power of the laws, it is impossible, as well
as improper, that he ssiould personally carry into execution
this great and extensive trust : it is consequently necessary,
that courts should be erected, to assist him in executing this
power and equally necessary, that, if erected, they mould
. be erected by his authority. And hence it is, that all juris
dictions of courts are either mediately or immediately derived
from the crown, their proceedings run generally in the king's
name, they pass under his seal, and are executed by his officerst
It is probable, and almost certain, that in very early times,
before our constitution arrived at it's full perfection, our kings
in person often heard and determined causes between party
and party ( 1 2). But at present, by the long and uniform usage
of many ages, our kings have delegated their whole judicial
power to the judges of their several courts ; which are the
" grand depositaries of the fundamental laws of the kingdom, and
have gained a known and stated jurisdiction, regulated by cer
tain and establiflied rules, which the crown itself cannot now
alter but by act of parliament ". And, in order to maintain
both the dignity and independence of the judges in the supe
rior courts, it is enacted by the statute 13 W. III. c. 2. that
their commissions sliall be made (not, as formerly, durante
bene p/acito, but) quamdiu bene se gejferi/it, and \heir salaries
ascertained and establissied ; but that it may be lawful to re
move them on the address of both houses of parliament. And
now, by the noble improvements of that law in the statute of
1 Geo. III. c. 23. enacted at the earnest recommendation of
[ 268 J t]ic k'mg himself from the throne, the judges are continued in
their offices during their good behaviour, notwithstanding
u 1 Hawk. P. C. i.

(12) Sec 3 vol. 41.
any
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any demise of the crown, (which was formers) •held w imme
diately to vacate their seats,) (13) and their full lalaries are ab
solutely secured to them during the continuance^ of their com
missions •, his majesty having been pleased to declare, that
" he looked upon the independence' and uprightness of the
" judges, as essential to the impartial administration of jus" tice ; as one of the best securities of the rights and liberties
" of his subjects ; and as most conducive to the honour of
" the crown x."
In criminal proceedings, or prosecutions for offences, it
would still be a higher absurdity, if the king personally sate
in judgment ; because in regard to these hefcppears in another
capacity, that of prosecutor. All offence-s are either against
the king's peace, or his crown and dignity : and are so laid in
every indictment. For though in their consequences they
generally seem (except in the case of treason and a very sew
others) to be rather offences against the kingdom than the
king; yet, as the public, which is an invisible body, has
delegated all it's power and rights, with regard to the execu
tion of the laws, to one visible magistrate, all affronts to
that power, and breaches of those rights, are immediately
offences against him, to whom they are so delegated by the
• Lord Raym. 747.

* Com. Journ. 3 Mar. 1761.

(13) All their commissions became vacant upon the demise of
the crown, till they were continued for six months longer by 1 Ann.
slat. 1. c. 8. When his majesty was pleased to make the memo
rable declaration in the text, he introduced it by observing ;
" Upon granting new commissions to the judges, the present state
" of their offices fell naturally under consideration. In conse" quence of the late act, passed in the reign of my late glorious
" predecessor William the third, for settling the succession to the
" crown in my family, their commissions have been made during
•* their good behaviour ; but notwithstanding that wife provision,
•« their offices have determined upon the demise of the crown, or
«« at the expiration of six months afterwards in every instance of
" that nature which has happened."
public.
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public. 1: .fvf:herefore the proper person to prosecute for
all public oflefices anil breaches of the peace, being the per
son injured ir.'the iye of the law. And this notion was car
ried so far in the old Gothic constitution, (wherein the king
■was bound byihis coronation oath to conserve the pea«J t«£ctt
in case of any ilprciblc injury offered to the person of .. fellow
subject, the offender was accused of a kind of perjury, in
having violated the king's coronation oath ; dicebatursregiffe
juramentum regu\ juratum*. And hence also arises another
[ 269 "} branch of the prerogative, that of pardoning offences ; for it
is reasonable thr.t he only who is injured should have the
power of forgiving. Of prosecutions and pardons I sliall
treat more at largic hereafter; and only mention them here,
in this cursory manner, to stiew the constitutional grounds of
this power of the crown, and how regularly connected all
the links are iu this ;ast chain of prerogative.
In this distinct and separate existence of the judicial power
in a peculLr body of men, nominated indeed, but not re
movable at pleasure, by the crown, consists one main pre
servative of the public liberty ; which cannot subsist long in
any state, unless the administration of common justice be in
some degree separated both from the legislative and also from
the executive power. Were it joined with the legislative,
the life, liberty, and property, os the subject would be in the
hands of arbitrary judges, whose decisions would be then re
gulated only by their own opinions, and not by any funda
mental principles of law ; which, though legislators may de
part from, yet judges are bound to observe. Were it joined
with the executive, this union might scon be an over-ballance for the legislative. For which reason, by the statute of
16 Car. I. c. 10. which abolished the court of star-chamber,
effectual care is taken to remove all judicial power out of the
hands of the land's privy council ; who, as then was evident
y Stiernh. itjur: Gctb. /. 3. c. 3. A was condemned to be hanged for bribery^
f.otion somewhat similar to this may be he was saidjacramentum dvmini reghfresound in the mirror, c. 1. § 5. And g!J/f. Ret. Part. 15 Edte. III.
sa allb, when the chief justice Thorpe
from
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from recent Instances, might soon be inclined to pronounce
that for law, which was most agreeable to the prince or his of
ficers. Nothing therefore is more to be avoided, in a free con
stitution, than uniting the provinces of a judge and a minister
of state. And indeed, that the absolute power, claimed and ex
ercised in a neighbouring nation, is more tolerable than that
of the eastern empires, is in great measure owing to their
having vested the judicial power in their parliaments, a body
separate and distinct from both the legislative and executive : /
and, if ever that nation recovers it's former liberty, it will I >'
owe it to the efforts of those assemblies. In Turkey, where
every thing is centered in the sultan or his ministers, de
spotic power is in it's meridian, and wears a more dreadful f_ 270 }
aspect.
A cokseojjence of this prerogative is the legal ubiquity of
the king. His majesty, in the eye of the law, is always pre
sent in all his courts, though he cannot personally distribute
justice z. His judges are the mirror by which the king's
image is reflected. It is the regal office, and not the royal
person, that is always present in court, always ready to under
take prosecutions, or pronounce judgment, for the benefit
and protection of the subject. And from this ubiquity it
follows, that the king can never be nonsuit a ; for a nonsuit
is the desertion of the suit or action by the non-appearance of
the plaintiff in court (14). For the fame reason also, in the
forms of legal proceedings, the king is not said to appear by
kis attorney, as other men do ; for in contemplation of law
he is always present in court b.
From the same original, os the king's being the fountain "
of justice, we may also deduce the prerogative of issuing pro
clamations, which is vested in the king alone. These pro-clamations have then a binding force, when (as sir Edward
* Fortelc. c. 8. i Inst. 186.

« Co. Litt. 139.

1> Finch. L. 8r.

( 1 4) But the attorney-general may enter a ncnvult frofioui, which,
has the effect of a nonsuit. Co. Lilt. 135.
9
Coke
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Coke observes c) they are grounded upon and enforce the
laws of the realm. For, though the making of laws is en
tirely the work of a diltinct part, the legislative branch, of the
sovereign power, yet the manner, time, and circumstances of
putting those laws in execution must frequently be left to the
discretion of the executive magistrate. And therefore his
constitutions or edicts concerning these points, which we
call proclamations, are binding upon the subject, where they
do not either contradict the old laws or tend to establish new
ones ; but only enforce the execution of such laws as are al
ready in being, in such manner as the king shall judge neces
sary. Thus the established law is, that the king may prohibit
any of his subjects from leaving the realm : a proclamation
therefore forbidding this in general for three weeks, by laying
] an embargo upon all shipping in time of war d, will be equally
binding as an act of parliament, because founded upon a prior
law. But a proclamation to lay an embargo in time of peace
upon all veflels laden with wheat (though in the time of a
public scarcity) being contrary to law, and particularly to
statute 22 Car. II. c. 13. the advisers of such a proclamation
and all persons acting under it, 'found it necessary to be in
demnified by a special act of parliament, 7 Geo. III. c. 7. A
proclamation for disarming papists is also binding, being only
in execution of what the legislature has first ordained : but a
proclamation for allowing arms to papists, or for disarming
any protestant subjects, will not bind; because the 'first
would be to assume a dispensing power, the latter a legisla
tive one ; to the vesting of cither of which in any single per
son the laws of England are absolutely strangers. Indeed by
the statute 3 1 Hen. VIII. c. 8. it was exacted, that the king's
proclamations should have the force of acts of parliament : a
statute, which was calculated to introduce the most despotic
tyranny j and which must have proved fatal to the liberties
of this kingdom, had it not been luckily repealed in the mi
nority of his successor, about five years after
IV. The king is likewise the fountain of honour, of of
fice, and of privilege : and this in a different sense from that
« 3 Inst. 161,
i 4 Mod. 177. 179.
c Stat, j Edw. VI. c. ii.
wherein
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wherein he is (tiled the fountain of justice ; for here he is
really the parent of them. It is impossible that government
can be maintained without a due subordination of rank; that
the people may know and distinguish such as are set over
them, in order to yield them their due respect and obedience ;
and also that the ossicers themselves, being encouraged by
emulation and the hopes of superiority, may the better dis
charge their functions ; and the law supposes, that no one
can be so good a judge of their several merits and services, as
the king himself who employs them. It has therefore in
trusted with him the sole power of conferring dignities and
honours, in confidence that he will bestow them upon none,
but such as deserve them. And therefore all degrees of no
bility, of knighthood, and other titles, are received by im- s_ 272 ]
mediate grant from the crown : either expressed in writing,
by writs or letters patent, as in the creations of peers and
baronets ; or by corporeal investiture, as in the creation of a
simple knight.
From the fame principle also arises the prerogative of
erecting and disposing of ossices : for honours and offices are
in their nature convertible and synonymous. All offices un
der the crown carry in the eye of the law an honour along
with them ; because they imply a superiority of parts and
abilities, being supposed to be always silled with those that
are most able to execute them. And, on the other hand, all
honours in their original had duties or ossices annexed to
them : an earl, comes, was the conservator or governor of a
county ; and a knight, miles, was bound to attend the king
in his wars. For the fame reason therefore that honours are
in the disposal of the king, offices ought to be so likewise ;
and as the king may create new titles, so may he create new
offices : but with this restriction, that he cannot create new
offices with new fees annexed to them, nor annex new fees
to old offices ; for this would be a tax upon the subject,
which cannot be imposed but by act of parliament f. Where
fore, in 1 3 Hen. IV, a new office being created by the king's
f 2 Inst. 553.
Utters
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letters patent for measuring' cloths, with a new fee for the
fame, the letters patent were, on account of the new fee, re
voked and declared void in parliament.
Upon the fame, or a like reason, the king has also the
prerogative of conferring privileges upon private persons.
• Such as granting place or precedence to anyof his subjects (15),
as shall seem good to his royal wisdom s : or such as con
verting aliens, or persons born out of the king's dominions,
into deni2ens ; whereby some very considerable privileges of
natural-bom subjects are conferred upon them. Such also is
the prerogative of erecting corporations ; whereby a number
of private persons are united and knit together, and enjoy
many liberties, powers, and immunities in their politic ca
ll 273 3 pacity, which they were utterly incapable of in their natural.
Of aliens, denizens, natural-born, and naturalized subjects, I
shall speak more largely in a subsequent chapter ; as also of cor
porations at the close of this book of our commentaries. I now
only mention them incidentally, in order to remark the king's
prerogative of making them ; which is grounded upon this
foundation, that the king, having the sole administration of the
governmentin his hands, is the best and the onlyjudge, in what
capacities, with what privileges, and under what distinctions,
his people arc the best qualified to serve, and to act under him.
A principle, which was carried so far by the imperiallaw, that
it was determined to be the crime of sacrilege, even to doubt .
g 4 Inst. 36 r.

"J

' (15) The king by the common law could have created a duke, .
Arl, &c.- and could have given him precedence before all others^
of the same ra-nk, a prerogative not unfrequently'exercised in ancient times; but it was restrained by the 31 Hen. VIII. c. 16. _
vyhich settles the place or precedence of all the nobility and great
officers of state. This statute docs pot extend to Ireland, ..where
the king still retains his prerogative without- any restriction, except-,
the dread of the unpopularity which would -now .re-Ink from theex-'"
ertion of it.
•
• •
. whether
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whether the prince had appointed proper officers in the
state h.
V. Another light, in which the laws of England con
sider the king with .egard to domestic concerns, is us the ar
biter of commerce. By commerce, I at present mean
domestic commerce only. It would lead me into too large a
field, it' I were to attempt to enter upon the nature of foreign
trade, it's privileges, regulations, and restrictions; and would
be also quite beside the purpose of these commentaries, which
are confined to the laws of England : whereas no municipal
laws can be sufficient to order and determine the very ex
tensive and complicated affairs of traffic and merchandize ;
neither can they have a proper authority for this purpose.
For, as these are transactions carried on between subjects of
independent states, the municipal laws of one will not be re
garded by the other. For which reason the affairs of com
merce are regulated by a law of their own, called the law
merchant or lex mercatoria, which all nations agree in and
take notice of. And in particular it is held to be part of the
law of England, which decides the causes of merchants by
the general rules which obtain in all commercial countries ;
and that often even in matters relating to domestic trade, as
for instance with regard to the 'drawing, the acceptance, and
the transfer, of inland bills of exchange '.
With us in England, the king's prerogative, so far as it j
relates to mere domestic commerce, will fall principally un
der the following articles:
.First, the establishment of public marts, or places of buy
ing and selling, such as markets and fairs, with the tolls there
unto belonging. These can only be set up by virtue of the
king's grant, or by long and immemorial usage and prescrip
tion, which presupposes such a grant16. The limitation of
these public resorts, to such time and such place as may b«
11 Disfmtart it trinerfasi juiicie nm
' Co. Lilt. 171. Li. Rayoi. 18 1.
ftntt j jaerilrgii er.'m mjitr rfi, iuiiiere 154*.
m it iignm Jit, sum tlt^crit imftrtttr.
k 1 lost. 220.
C. 9. 19. 3.
Vol. I.
A a
most

J
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nod convenient for the neighbourhood, forms a part of
©economies, or domestic polity; which, considering the king
dom as a large family, and the king as the master 6f it, he
clearly has a right to dispose and order as he pleases.
Secondly, the regulation of weights and measures.
These, for the advantage of the public, ought to be univer
sally the same throughout the kingdom ; being the general
criterions which reduce all things to the fame or an equiva
lent value. But, as weight and measure are things in their
nature arbitrary and uncertain, it is therefore expedient that
they be reduced to some fixed rule or standard : which stand
ard it is impossible to six by any written law or oral proclama
tion ; for no man can, by words only, give another an ade
quate idea of a foot-rule, or a pound-weight. It is therefore
necessary to have recourse to some visible, palpable, material
standard ; by forming a comparison with which, all weights
and measures may be reduced t» one uniform size : and the
prerogative of fixing this standard our antient law vested in
the crown, as in Normandy it belonged to the duke1. This
standard was originally kept at Winchester: and we find in
the laws of king Edgar ra, near a century before the conquest,
an injunction that the one measure, which was kept at
"Winchester, should be observed throughout the realm. Most
nations have regulated the standard of measures of length by
L *75 3 comparison with the parts of the human body ; as the palm,
the hand, the span, the foot, the cubit, the ell, (ulna, or
arm) the pace, and the fathom. But, as these are of differ
ent dimensions in men of different proportions, our antient
historians" inform us, that a new standard of longitudinal
measure was ascertained by king Henry the first ; who com
manded that the ulna or antient ell, which answers to the
modern yard, should be made of the exact length os his own
arm. And, one standard of measures of length being gained,
all others are easily derived from thence ; those of greater
length by multiplying, those of less by subdividing, that ori\Gr. Coufium. c. 16.
»caf,%.

- *

" Will. Malmfb. in -vita lie*. I.
• Sjeltn. Hen. I. apuJ Wilkins. 299
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ginal standard. Thus, by the statute called composite ulnarum et perticarum, five yards and a half make a perch ; and
the yard is subdivided into three feet, and each foot into
twelve inches ; which inches will be each of the length of
three grains of barley. Superficial measures are derived by
squaring those of length ; and measures of capacity by tubing
them. The standard of weights was originally taken from
corns of wheat, whence the lowest denomination of weights
we have is still called a grain ; thirty-two of which are di
rected, by the statute called compositio mensurarum, to com
pose a penny weight, whereof twenty make an ounce,
twelve ounces a pound, and so upwards. And upon these
principles the first standards were made ; which, being ori
ginally so fixed by the crown, their subsequent regulations
have been generally made by the king in parliament. Thus,
under king Richard I, in his parliament holden at Westmin
ster, A. D. 1 197, it was ordained that there stiould be only
one weight and one measure throughout the kingdom, and
that the custody of the alsise or standard os weights and mea
sures should be committed to certain persons in every city and
borough 0 ; from whence the antient office of the king's aulnager seems to have been derived, whose duty it was, for a
certain fee, to measure all cloths made for sale, till the office
was abolished by the statute n & 12 W. III. c. 20. In
king John's time this ordinance of king Richard was fre
quently dispensed with for money ' ; which occasioned a [ 276 ]
provision to be made for insorcing it, in the great charters of
king John and his son
These original standards were
called pondus regis and menfura domini regis ' ; and are di
rected by a variety of subsequent statutes to be kept in the
exchequer, and all weights and measures to be made con
formable thereto'. But, as sir Edward Coke observes",
though this hath so often by authority of parliament been
0 Hovcd. Matth. Paris.
« i4Edw. III. ft.
t Hovcd. A. D. HOI.
III. lt. 5. c. jo.
1 9 Hen. HI. c. 15.
8 Hen. vi. c. 5.
'Phi. 35 EJ'.v. Ltfai Cowel's In- 11 Hen. VII. c. 4.
terpr. tit.fenJm rtgh.
u z Inst. 41.
• Fltt. a. 1a.
A i

I. c. 12. 25 Edw.
16 Ric. II. c. 3.
11 H-n. VI..C. 8.
22 Car. II. c. 8.
enacted,
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enacted'j yet it could never be effected ; so forcible is custom
with the multitude ( i6,V
Thirdly, <t$ money is the medium of commerce, it i»thc
king's prerogative, as the arbiter of domestic commerce, to
give it authority or make it current. Money is an universal
medium, or common standard, by comparison with which
the value of all merchandize may be ascertained : or it is a
sign, which represents the respective values of all commodi
ties. Metals are well calculated for this sign, because they
are durable and are capable of many subdivisions: and a pre
cious metal is still better calculated for this purpose, because
it is the most portable. A metal is also the most proper for a
common measure, because it can easily be reduced to the same
standard in all nations : and every particular nation sixes on
kit's own impression, that the weight and standard (wherein
consists the intrinsic value), may both be. known by inspec
tion only.
As the quantity of preeious metals increases, that is, fh«
more of them there is extracted from the mine, this universal
(16) The regulation of weights and measures cannot with propriety be referred to the king's prerogative; for from mngitacbnrta
to the prefenr time there are above twenty acts of parliament to
fix and establish the standard and uniformity of weights and mea
sures. Two important cases upon this subject have lately been
determined by the court of king's bench ; one was. that although
there had been a custom in a town to fell butter by eighteen ounces
to the pound, yet the jury of the court-lcet were not justified in
seizing the butter of a person who sold pounds less than that, but
more than sixteen ounces each, the statuuble weight. 3 T. R.
271. In the other it was determined, that no practice or usage
could countervail the statutes 22 Car. If. c. 8. and 22 & 23 Car.
II. c. 12. which enact, that if any person shall either sell or buy
grain or salt by any other measure than the Winchester bushel, he
'"nail foiseit forty shilling';, and also the va'ue of the grain or
felt so sold or bought :, one half to the poor, the other to the in. former. The Kin^ and Major, ^T.R.jtO.
medium
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medium or common sign will sink in value, and grow less
•precious. Above a thousand millions of bullion are caJculated
to have been imported into Europe from America within less
than three centuries ; and the quantity is daily increasing.
The consequence is, that more money must be given now for
the fame commodity than was given an hundred years ago. [277
And, if any accident were to diminish the quantity of gold
and silver, their value would proportionably rise. A horse,
that was formerly worth ten pounds, is now perhaps worth
twenty ; and, by any failure of current specie, the price may
be reduced to what it was. Yet is the horse in reality neither
dearer nor cheaper at one time than another : for, if the metal
which constitutes the coin was formerly twice as scarce as
at present, the commodity was then as deaf ai half .the price,
as now it is at the whole (17).

(17) In considering the prices of articles in antient times, re
gard must be always had to the weight of the shilling, or the quan
tity of silver which it contained at different periods. From the
conquest till the 20th year of Edw. 111. a pound sterling was
actually a pound troy weight of silver, which was divided into
twenty shillings; so if ten pounds at that time were the price
of a horse, the same quantity of silver was paid sox it as is now
given, if it's price is thirty pounds.
This therefore is one great cause of the apparent difference In
the prices ofcommodities in antient and modern times. About
the year 1347, Edw, III. coined twenty-two shillings out of a
pound ; and five years afterwards he coined twenty-five fliillings
out of the fame quantity. Henry V. in the beginning of his
reign, divided the pound into thirty shillings, and then of conse
quence each shilling was double the weight of a shilling at pre
sent. Henry VI 1. increased the number to forty, which was
the standard number till the beginning of the reign of Elizabeth.
She then coined a pound of sterling silver into sixty-two shillings,
which division has ever since remained without alteration ; so every
ounce of coined silver since that lime has been equal to five shil
lings and two-pence. sSee Money in the Index to Hume's Hist.)
Dr. Adam Smith, at the end of his first volume, has given tables
specifying the average prices of wheat for five-hundred and fifty
years back, and has reduced for each year the money of that time
into the money of the present day. But in his calculation he has
Aa3
called
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The coining of money is in all states the act ef the sove
reign power ; for the reason just mentioned, that it's value
may be known on inspection. And with respect to coinage
in general, there are three things to be considered therein \
the materials, the impression, and the denomination.
With regard to the materials, sir Edward Coke lays it
down w, that the money of England must either be of gold
» 2 Inst. 577called the pound since Elizabeth's time sixty shillings. Taking it
at that rate, we may easily find the equivalent in modern money of
any sum in ancient time, if we know the number of shillings which
weighed a pound, by this simple rule : As the number ot (hillings in
a pound at that time is to sixty, so is any sum at that time to it's
equivalent at present; as for instance, in the time of Hen. V. as
thirty shillings are to sixty shillings now, so ten pounds then were
equal to twenty pounds of present money. The increase in
the quantity of the precious metals does not necessarily increase
the price of articles of commerce ; for if the quantities of these ar
ticles are augmented in the fame proportion as the quantity of
money, it is clear there will be the fame use, demand, or price for
money as before, and no effect will be produced in the price of
commodities.
If gold and silver could have been kept in the country, the im
mense increase of paper currency, or substitution of paper for coin,
•would have diminished it's value, and have increased the prices of
labour and commodities far beyond the effect that has been pro
duced by the discovery of the mines in America. The effect
•they have produced is general, and extended to the whole world ;
•but the increase of our paper has only a tendency to lessen the
value of money at home, which never can take place to any great
degree, as it will naturally seek a better market, or be carried
where more will be given for it ; and by the substitution of a
cheaper medium of commerce, the difference in value is added to
the capital or to the real strength of the nation. Gold and silver
form an insignificant part of the real wealth of a commercial
country. The whole quantity of specie has been estimated at about
twenty millions only, not much more than what is raised in one
year for the support of government.
or
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or silver and none other was ever issued by the royal autho
rity till 1672, when copper farthings and half-pence were
coined by king Charles the second, and ordered by procla
mation to be current in all payments, under the value of six
pence, and not otherwise. But this copper coin is not upon
the fame footing with the other in many respects, particularly
with regard to the offence of counterfeiting it. And, as to
the silver coin, it is enacted by statute 14 Geo. III. c. 42.
that no tender os payment in silver money, exceeding twentysive pounds at one time, shall be a sufficient tender in law,
for more than it's value by weight, at the rate of 5^. zd. an
ounce (18),
*
As to the impression, the stamping thereof is the unques
tionable prerogative of the crown : for, though divers bi
shops and monasteries had formerly the privilege of coining
money, yet, as sir Matthew Hale observes w, this was usually
done by special grant from the king, or by prescription which
supposes one; and therefore was derived from, and not in [ 278 J
derogation of, the royal prerogative. Besides that they had
only the profit of the coinage, and not the power of insti
tuting either the impression or denomination ; but had usu
ally the stamp sent them from the exchequer.
The denomination, or the value for which the coin is to
pass current, is likewise in the breast of the king ; and, if
any unusual pieces are coined, that value must be ascertain
ed by proclamation. In order to six the value, the weight
and the fineness of the metal are to be taken into considera
tion together. When a given weight of gold or silver is of a
given fineness, it is then of the true standard and called
w 1 Hist. P. C. 191.
* This standard hath been frequently
varied in former limes ; but hath for
many years past been thus invariably

fettled. The pound troy of gold, con.
fisting of twenty-two carats (or twenty
fourth parti) fine, and two of alloy, is
divided into forty-four guineas and an

( 1 8) This was a clause in a temporary act, which was continued
till 1783, since which time 1 do not find that it has been revived.
•A a 4
esterling
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esterling or sterling metal ; a name for which there are va
rious reasons given y, but none of them entirely satisfactory.
And of this sterling or esterling metal all the coin of the
kingdom must be made, by the statute 25 Edw. III. c. 13.
So that the king's prerogative seemeth not to extend to the
debasing or inhancing the value of the coin, below or above
the sterling value 1 : though sir Matthew Hale 1 appears to be
of another opinion (2 1 ), The king may also, by his proclamabalf of the present value of 111. each.
.And the pound troy of silver, consisting
of eleven ounces and two-pennyweights
pure, and eighteen pennyweights alloy,
is divided into sixty -two {hillings. (See
Folkes on Engliih coins.) (19)
y Spelm GloflT. 103, Dufrefne, III.
16 j. The most plausible opinion seem*
to be that adopted by those two etymo

logies, that the name was derived from
the Ejlerlingi, or Eastei lings ; as those
Saxons were ar.tiently called, who in
habited that district of Germany, now
occupied by the Hanfc- towns ar.d their
appendages; the earliest tiaders in mo
dern Europe (io).
x i Inst. 577.
a I Hal. P. C. 154.

(19) Dr. Adam Smith, in his inestimable work, the Inquiry into
the Nature and Causes of the Wealth of Nations, 1 vol. 39 tells us,
that the " Engliih pound sterling in the time of Edw. I. contained
" a pound Tower-weight of silver of a known fineness. The
" Tower pound seems to have been something more than the Roman
" pound, and something less then the Troyes pound. This last was
" not introduced into the mint of England till the 18th of Hen.
" VIII. The French livre contained in the time of Charlemagne
" a pound Troyes weight of silver of a known fineness. The,
" fair of Troyes in Champaign was at that time frequented by
" all the nations of Europe, and the weights and measures of so
«* famous a market were generally known and esteemed."
(zo) Camden, in his description of Scotland, says, that it has been
erroneously supposed that the word sterling comes from Stirling in
Scotland. A Germanis tnim, quos Angli Ejierlingi ab orientals jitu
<vdcarunt, fa9a ejl appellatio, quos jtbajir.es rex ad argent urn in Juam
puritateni redigendum primus evoca'vit, et t'nfmtii nummis Efttrungi
in anliquisscriptis semper concipiuntur. P. 11.
(21) Lord Hale refers to the cafe of mixed money in Davics's
Reports, 4.8. in support of his opinion. A person in Ireland had
borrowed loo/, of sterling money, and had given a bond to repay
it on a certain ;uture day. In the mean time tiucen Esiz. for th,e
purposi;

<
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tion, legitimate foreign coin, and make ft current here ; de
claring at what value it shall be taken in payments b. But
this, I apprehend, ought to be by comparison with the stand
ard of our own coin ; otherwise the consent of parliament
will be necessary. There is at present no such legitimated
money ; Portugal coin being only current by private consent,
so that any one who pleases may refuse to take it in pay- £ 279 J
ment. The king may also at any time decry, or cry down,
any coin of the kingdom, and make it no longer cur
rent0 (22).
V. The king is, lastly, considered by the laws of England '
as the head and supreme governor of the national church.
To enter into the reasons upon which this prerogative is
founded is matter rather of divinity than oflaw. I shall there
fore" only observe that by statute 26 Hen. VIII. c. I. (recit
ing that the king's majesty justly and rightfully is and ought
to be the supreme head of the church os England ; and so
had been recognized by the clergy of this kingdom in their
convocation) it is enacted, that the king sliall be reputed the
b Ibid. 197.

e 1 Hal. P. C. 197.

>
purpose of paying her armies and creditors in Ireland, had coined
mixed or base money, and by her proclamation had ordered it to
pass current, and had cried down the former coin. The debtor on
the appointed day tendered 100/. in this base coin ; and it was de
termined upon great consideration that it was a legal tender, and
that the .lender was obliged to receive it : natural equity would
have given a different decision.
This act of queen Elizabeth do*s but ill correspond with the flat
tering inscription upon her tomb : Religio resormata, fax fundata,
meneta ad suum •valorem reduiia, &c. 2 Inst. 578.
(22) All officers of the revenue are required to cut every piece
of gold coin tendered to them, if it is not of the current weight
according to the king's proclamation i4Geo. III. c. 70. And by
13 Geo. III. c. 71. any person may cut counterfeit gold money,
er what has been unlawfully diminished.
p
only
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only supreme head in earth of the church of England, and
shall have, annexed to the imperial crown of this realm, as
well the title and stile thereof, as all jurisdictions, authorities,
and commodities, to the said dignity os supreme head of the
church appertaining. And another statute to the same pur
port was made, i Eliz. c. i. (23)
In virtue of this authority the king convenes, prorogues,
restrains, regulates, and dissolves all ecclesiastical synods or
convocations. This was an inherent prerogative of the
crown, long before the time of Henry VIII. as appears by
the statute 8 Hen. VI. c. 1. and the many authors, both
lawyers and historians, vouched by sir Edward Coke d. So
that the statute 25 Hen. VIII. c. 19. which restrains the
convocation from making or putting in execution any canons
repugnant to the» king's prerogative, or the laws, customs,
and statutes of the realm, was merely declaratory of the old
common law e : that part of it only being new, which makes
the king's royal assent actually necessary to the validity of
every canon. The convocation or ecclesiastical synod, in
England, differs considerably in it's constitution from the sy
nods of other christian kingdoms : those consisting wholly os
bishops ; whereas with us the convocation is the miniature of
'a parliament, wherein the archbishop presides with regal state ;
P. 280 ] the upper house of bishops represents the house of lords ; and
the lower house, composed of representatives of the several
<l 4 Inst. 311, 313.

e 12 Rep. 71.

(23) As queen Mary by 1 & 2 Ph. & M. c. 8. had repealed
all the statutes made in the time of her father derogatory to the fee
of Rome, and had fully reinstated the pope in all his former power
and jurisdiction in this country; queen Elizabeth, to (hew her attach
ment to the protestant cause, by the first parliamentary act of her.
reign repealed this statute of queen Mary, and revived all the
statutes relating to the church passed in the time of Henry VIII.
This proves how little at that time depended upon the authority of
parliament, which could accede to such immense revolutions in the
course of four or five years.
11
dioceses
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dioceses at large, and of each particular chapter therein, re
sembles the house of commons with it's knights of the shire
and burgesses f. This constitution is said to be owing to th$
policy of Edward I : who thereby at one and the fame time
let in the inferior clergy to the privileges of forming ecclesi
astical canons, (which before they had not,) and also intro
duced a method of taxing ecclesiastical benefices, by consent
of convocation8 (24).
' In the diet of Sweden, where the
ecclesiastics form one of the brandies of
the legislature, the chamber of the clergy
resembles the convocation of England.
It is composed of the bilhops and super-

intendants ; and also of deputies, one of
which is chosen by every ten parishes or
rural deanry. Mod. Un. Hist. xxxiiU
j8.
g Gilb. Hist, of Exch. c. 4.

(24) F{om the learned Commentator's text, the student would
perhaps be apt to suppose that there is only one convocation at a
time. But the king, before the meeting of every new parliament,
directs his writ to each archbishop, to summon a convocation in
his peculiar province.
Godolphin fays, that the convocation of the province of York
constantly corresponds, debates, and concludes the fame matters
with the provincial synod of Canterbury, God. 99. But they are
certainly distinct and independent ot each other; and when they
used to tax the clergy, the different convocations sometimes granted
different subsidies. In the 22 Hen. VIII. the convocation of Can
terbury had granted the king one hundred thousand pounds ; in
consideration of which an act of parliament was passed, granting
a free pardon to the clergy for all spiritual offences, but with a
proviso th.it it should not extend to the province'of York, unless
its convocation would grant a subsidy in proportion, or unless it's
clerw , would bind themselves individually to contribute as bounti
fully. This statute is recited at large in Gib. Cod. 77.
All dc.tns and archdeacons are members of the convocation of
their province; each chapter fends one proctor or representative,
and the parochial clergy in each diocese in Canterbury two proc
tors ; but on account of the small number of dioceses in the pro
vince of York, each archdeaconry elects two proctors. In York
the convocation consists only of one house ; but in Canterbury
there are two houses, of which the twenty-two bishops form the
upper bouse ; and before the reformation, abbots, priors, and other
mitred
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From this prerogative also, of being the head of the
church, arises the king's right of nomination to vacant
bishopricks, and certain other ecclesiastical preferments ;
which will more properly be considered when we come
' to treat of the clergy. I shall only here observe, that
this is now done in consequence of the statute 25 Hen. VIII.
c. 20.
As head of the church, the king is likewise the dernier
resort in all ecclesiastical causes; an appeal lying ultimate
ly to him in chancery from the sentence of every ecclesi
astical judge: which right was restored to the crown by
statute 25 Hen. VIII. c. 19. as . will more fully be shewn
hereafter (25).

mitred prelates, fat with the bishops. The lower house of convo
cation in the province of Canterbury consists of twenty-two dean;,
fifty-three archdeacons, twenty-four proctors for the chapters, and
forty-four proctors for the parochial clergy. By 8 Hen. VI. c. 1 .
the clergy in their attendance upon the convocation have the fame
privilege in freedom) from arrest as the members of the house of
commons in their attendance upon parliament. Burn. Ccnv. « Bac.
■Abr. 610.
(25) By that statute it is declared, that for the future no appeals
from the ecclesiastical courts of this realm should be made to the
pope, but that an appeal from the archbishop's courts should lie to
the king in chancery; upon which the king, as in appeals from the
admiral's court, should by a commission appoint certain judges or
delegates finally to determine such appeals. 3 vol. 06.
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TjAVING, in the preceding chapter, considered at large
those branches of the king's prerogative, which con
tribute to his royal dignity, and constitute the executive
power of the government, we proceed now to examine the
king'sfiscal prerogatives, or such as regard his revenue ; which
the British constitution hath vested in the royal person, in
order to support his dignity and maintain his power : being
a portion which each subject contributes of his property, in,
order to secure the remainder.
This revenue is either ordinary, or extraordinary. The
king's ordinary revenue is such, as has either subsisted time
out of mind in the crown ; or else has been granted by par
liament, by way of purchase or exchange for such of the
king's inherent hereditary revenues, as were found inconve
nient to the subject.
When I say that it has subsisted time out of mind in the
crown, I do not mean that the king is at present ki the ac
tual possession of the whole of this revenue. Much (nay, the
greatest part) of it is at this day in the hands of subjects ; to
whom it has been granted out from time to time by the kings
of England : which has rendered the crown in some measure
dependent on the peopte for it's ordinary support and subsist
ence. So that I must be obliged to recount, as part of the
royal revenue, what lords of manors and other subjects fre
quently look upon to be their own absolute inherent rights;
because they are and have been vested in them and their an
cestors for ages, though in reality originally derived from the
grants of our antient princes.
LThb
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I. The first of the king's ordinary revenues, which I shall
take notice os, is of an ecclesiastical kind ; (as are also the
three succeeding ones) viz. the custody of the temporalties of
bishops: by which are meant all the lay revenues, lands, and
tenements, (in which is included his barony) which belong to
an archbishop's or bishop's fee. And these upon the vacancy
of the bishoprick are immediately the right of the king, as a
consequence of his prerogative in church matters ; whereby
he is considered as the founder of all archbishopricks and bifliopricks, to whom during the vacancy they revert. And for
the fame reason, before the dissolution os abbeys, the king
had the custody of the temporalties of all such abbeys and
priories as were of royal foundation (but not of those found
ed by subjects) en the death of the abbot or prior a. Another
reason may also be given, why the policy of the law hath
vested this custody in the king ; because as the successor is
not known, the lands and possessions of the sea would be liable
to spoil and devastation, if no one had a property therein.
Therefore the law has given the king, not the temporalties
themselves, but the custody of the temporalties, till such time
as a successor is appointed ; with power of taking to himself
all the intermediate profits, without any account of the suc
cessor ; and with the right of presenting (which the crown
very frequently exercises) to such benefices and other prefer
ments as fall within the time of vacation b. This revenue is
of so high a nature, that it could not be granted out to a
subject, before, or even after, it accrued : but now by the
statute 1 5 Edw. III. st. 4. c. 4 & 5. the king may, after the
vancancy, lease the temporalties to the dean and chapter j
saving to himself all advowsons, escheats, and the like. Our
antient kings, and particularly William Rufus, were not
only remarkable for keeping the bishopricks a long time va
cant, for the fake of enjoying the temporalties, but also com
mitted horrible waste on the woods and other parts of the
estate ; and to crown all, would never, when the fee was
silled up, restore to the bishop his temporalties again un
less he purchased them at an exorbitant price. To remedy
> z Inst. 15.
t> Sut 17 Edw. II. c. 14. F. N. B. 32.
which,
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which, king Henry the first c granted a charter at the begin
ning os his reign, promising neither to fell, nor let to farm,
nor take any thing from, the domains of the church, till the
successor was installed ( 1). And it was made one of the articles
of the great charter d, that no waste should be committed in
the temporalties of br.'hopricks, neither mould the custody of
them be fold. The fame is ordained by the statute of West
minster the first"; and the statute 14 Edw. III. st. 4. c. 4.
(which permits, as we have seen, a lease to the dean and
chapter) is still more explicit in prohibiting the other, exac
tions. It was also a frequent abuse, that the king would for
trifling, or no causes, seise the temporalties of bishops, even
during their lives, into his own hands : but this is guarded
against by statute 1 Edw. III. st. 2. c. 2.
This revenue of the king, which was formerly very con
siderable, is now by a customary indulgence almost reduced
to nothing : for, at present, as soon as the new bishop is
consecrated and confirmed, he usually receives the restitution
of his temporalties quite entire, and untouched, from the
king ; and at the fame time does homage to his sovereign :
and then, and not sooner, he has a fee simple in his bishoprick, and may maintain an action for the profits f.
II. The king is entitled to a corody, as the law calls it,
out of every bishoprick, that is, to fend one of his chaplains
to be maintained by the bishop, or to have a pension allowed
him till the bishop promotes him to a benefice
This is also
in the nature of an acknowlegement to the king, as founder
of the fee, since he had formerly the fame corody or pension
from every abbey or priory of royal foundation. It is, I ap
prehend, now fallen into total disuse ; though sir Matthew
c Matt. Paris.
* 9 Hen. III. c. 5.
' 3 Edw. I. c. 21.

f Co. Lift. 67. 341.
g F. N. B. 230.

(1) But queen Elizabeth kept the fee of Ely vacant 19 years,
in order to retain the revenue. Stryst, 4 vol. 351,
, «.
Hale
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Hale says h, that it is due of common right, and that no
prescription will discharge it.
III. The king also (as was formerly observed ') is enti
tled to all the tithts arising in extraparochial places k : though
284 ] perhaps it may be doubted how far this article, as well as
the last, can be properly reckoned a part of the king's own
royal revenue ; since a corody supports only his chaplains,
and these extraparochial tithes are held under an implied
trust, that the king will distribute them for the good of the
clergy in general.
IV. The next branch consists in the first-fruits, and
tenths, of all spiritual preferments in the kingdom ; both of
which I shall consider together.
These were originally a part of the papal usurpations over
the clergy of this kingdom ; first introduced by Pandulph
the pope's legate, during the reigns of king John and Henry
the third, in the fee of Norwich ; artd afterwards attempted
to be made universal by the popes Clement V and John XXII,
about the beginning of the fourteenth century. The firstfruits, primitiae, or annates, were the first year's whole pro
fits of the spiritual preferment, according to a rate or valor
made under the direction of pope Innocent IV by Walter bi
shop of Norwich in 38 Hen. Ill, and afterwards advanced
in value by commission from pope Nicholas III. A. D. 1292,
20 Edw. 1 1 ; which valuation of pope Nicholas is still pre
served in the exchequer"1. The tenths, or decimse, were
the tenth part of the annual prosit of each living by the fame
valuation ; which was also claimed by the holy see, under
no better pretence than a strange misapplication of thnt pre
cept of the Levitical law, which directs ", that the Levites
«« should offer the tenth part of their tithes as a heave-offer" ing to the Lord, and give it to Aaron the high priest." But
this claim of the pope met with a vigorous resistance from the
l> Notes on F. N. B. above cited.
• p»ge 113.
* » loft. 6+7.

1 F. N. B. 176.
m 5 Inst. 154.
* Numb, xvili. zS.
English
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English parliament ; and a variety of acts were passed to pre
vent and restrain it, particularly the statute 6 Hen. IV. c. u
which calls it a horrible mischief and damnable custom. But
the popish clergy., blindly devoted to the will of a foreign
master, still kept it on foot ; sometimes more secretly, some
times more openly and avowedly : so that in the reign of
Henry VIII, it was computed, that in the compass of fifty
years 800,000 ducats had been sent to Rome for first-fruits
only. And, as the clergy expressed this willingness to con
tribute so much of their income to the head of the church, it
was thought proper (when in the fame reign the papal power
was abolished, and the king was declared the head of the
church of England) to annex this revenue to the crown ;
which was done by statute 26 Hen. VIII, c* 3. (confirmed
by statute 1 Eliz. c. 4.) and a new valor beneficiorum was then
made, by which the clergy are at present rated (2).
By these last mentioned statutes all vicarages under ten
pounds a year, and all rectories under ten marks, are dis-»
charged from the payment of first-fruits : and if, in such
livings as continue chargeable with this payment, the incum
bent lives but half a year, he shall pay only one quarter of his
first-fruits ; if but one whole year, then half of them ; if a
year and a half, three quarters ; and if two years, then the
whole; and not otherwise (3). Likewise by the statute 27 Hen.
(2) When the first-fruits and tenths were transferred to the
Crown of England, by 26 Hen. VIII. c. 3. at the fame time it was
enacted, that commissioners should be appointed in every diocese,
who should certify the value of every ecclesiastical benefice and
preferment in the respective dioceses ; and according to this valu
ation, the first-fruits and tenths were to be collected and paid in
future. This -valor beneficiorum is what is commonly called the
King's Books ; a transcript of which is given in Ecton's Thesaurus/
and Bacon's Liber Regis.
(3) The archbishops and bishops have four years allowed for
the payment, and shall pay one quarter every year, if they live
so long upon the bilhoprick ; but other dignitaries in the church
pay theirs in the fame manner as rectors and vicars.
Vol. I.
Bb
VIA.
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VIII. c. 8. no tenths are to be paid for the first year, for
then the first-fruits are dye : and by other statutes of queenAnne, in the fifth and sixth year3 of her reign, if a benefice
be under fifty pounds per annum clear yearly value, it shall be
discharged of the payment of first-fruits and tenths (4).
Thus the richer clergy, being, by the criminal bigotry 06
their popish predecessors, subjected at first to a foreign exac
tion, were afterwards* when that yoke was shaken off, liable
to a like misapplication of their revenues, through the rapa
cious disposition of the then reigning monarch : till at length
the piety of queen Anne restored to the church what had been[ 286 ] thus indirectly taken from it. This she did, not by remit
ting the tenths and first-fruits entirely, but, in a spirit of
the truest equity, by applying these superfluities of the larger
benefices to make up the deficiencies of the smaller.- And te:
this end she granted her royal charter,. which was confirmed
by the statute 2 Ann. c. it. whereby all the revenue of firstfruits and tenths is vested in trustees for ever,, to form a per
petual fund for the augmentation of poor livings;- This isufually called queen Anne's bounty ; which1 has been still
farther regulated by subsequent statutes "(5)1
• 5 Ann. c. 24. 6 Ann. c. 27. 1 Ceo. I. ft. 2, «. jo. 3 Gee. k c. 10^

(4) After queen Anne had appropriated the revenue arising,
from the payment of first-fruits and tenths to the augmentation of
small livings, it was considered a proper extension of this principle
to exempt the smaller livings from the inewnbrance of those de
mands ; and, for that end, the bishops of every diocese were di
rected to inquire and certify into the exchequer what livings did
not exceed 50/. a year according to the improved value at that
time ; and it was further provided, that such livings should be disciargtd from those dues in suture.
(5) These- trustees were erected into a corporation, and have
authority to make rules and orders for the distribution of this fund.
The principal rules they have established are, that the sum to be
allowed for each augmentation, shall be 200/. to be laid out in
land, which shall be annexed for ever to the living ; and they shall
make this donation, firR, to all livings not exceeding 10/. a year ;
" '
9'
• " then,
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V. The next branch of the king's ordinary revenue
(which, as well as the subsequent branches, is of a lay of

then to all livings not above 20/. ; and so in order, whilst any re
main under 50/. a year. But when any private benefactor will
advance tool, the trustees will give another 200/. for the ad
vancement of any living not above 45 /. a year, though it should
not belong to that class of livings which they are then augment
ing. 2 Bum. Ec. L. 260.
Though this was a splendid instance of royal munificence, yet
it's operation is flow and inconsiderable j for the number of livings
certified to be under 50/. a year, was no less than 5597, of which
2538 did not exceed ao/. a year each, and 1933 between 30/. and ,
50/. a year, and the rest between 20/. and 30/. ; so that there were
5597 benefices in this country, which had less than 23/. a year
each upon an average. Dr. Burn calculates that from the fund
alone, it will require 339 years from the year 17 14, when it com
menced, before all these livings can be raised to 50/. And if
private benefactors should contribute half as much as the fund,
(which is very improbable,) it will require 226 years. But even
taking this supposition to have been true ever since the establish
ment, it will follow, that the wretched pittance from each of 5597
livings, both from the royal bounty and private benefaction, can
not, upon an average, have yet been augmented 9/. a year. 2
Burn, E. L. 268. Dr. Burn, in this calculation, computes the
clear amount of the bounty to make 55 augmentations yearly,
that is, at 11,000/. a year ; but Sir John Sinclair, Hist. Rev.
3 part, 198. fays, that " this branch of the revenue amounted to
" about 14,000/. per annum; and on the lst of January 1735,
" the governors of that charity possessed, besides from savings
" and private benefactions, the sum of 152,500/. of old South
" Sea annuities, and 4857 /. of cash, in the hands of their trea*' surer : the state of that fund has of late years been carefully
" concealed \ but it probably yields, at present, from 40 to 50
• thousand pounds per annum." This conjecture must certainly be
very wide of the truth of the cafe ; for the source of this
fund is fixed and permanent, except the variation depending
upon the contingency of vacancies, which will be more or fewer
in different years. And what object can the commissioners have
in . the accumulation of this fund ? For that accumulation can
only arise by depriving the poor clergy of the assistance which was
Bb 2
intended
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temporal nature) consists in the rents and profits of die de
mesne lands of the crown* These demesne lands, terrae dominicales regis, being either the share reserved to the crown at
the original distribution of landed property, or such as came
to it afterwards by forfeitures or other means, were antiently
very large and extensive; comprising divers manors, honors,
and lordships ; the tenants of which had very peculiar privi
leges, as will be (hewn in the second book of these commen
taries, when we speak of the tenure in antient demesne. At
present they are contracted within a very narrow compass,
having been almost entirely granted away to private subjects.
This has occasioned the parliament frequently to interpose ;
and, particularly, after king William III had greatly impcr-

intended them, and to enrich the successor at the expence of
the wretched incumbent of the present day. The condition of
the poor clergy in tlu's country certainly requires some further
national provision. Neither learning, religion, nor good morals,
can secure poverty from contempt in the minds of the vulgar.
The immense inequality in the revenues of the ministers of the
gospel, not always resulting from piety and merit, naturally
excite discontent and prejudices against the present establish
ment of the church. If the whole of the profits and emolu
ments of every benefice for one year were appropriated to this
purpose, an effect would be produced in 20 or 30 years, which
will require 300 by the present plan. This was what was originally
understood by the first-fruits, and what actually, within the last
300 years, was paid and carried out of the kingdom to support
the superstition and folly of popery. If upon any promotion to a
benefice it was provided that there should be no vacancy or ces
sion of former preferment till the end of the year, who could
complain ? The person promoted would be deprived of no right
or property which he had previously enjoyed : and even if there
were any minds so sanguine as to consider themselves certain of
success, it would be but a temporary disappointment of their hopes :
and taxes are never paid with so much cheerfulness and alacrity
as upon the accession of good fortune. It would certainly soon
yield a supply which would communicate both somfort and re
spectability to the indigent clergy.
verished
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. verished the crown, an act passed p, whereby all future grants
or leases from the crown for any longer term than thirty-one
years or three lives are declared to be void ; except with re
gard to houses, which maybe granted for fifty years. And
no reversionary lease can be made, so as to exceed, together
with the estate in being, the fame term of three lives or thirtyone years : that is where there is a subsisting lease, os which
there are twenty years still to come, the king cannot grant a
future interest, to commence after the expiration of the for
mer, for any longer term than eleven years. The tenant
must also be made liable to be punished for committing waste; p_
and the usual rent must be reserved, or, where there has usu
ally been no rent, one third of the clear yearly value \ The
misfortune is, that this act was made too late, after almost
every valuable possession of the crown had been granted away
for ever, or else upon very long leases ; but may be of some
benefit to posterity, when those leases come to expire (6).
VI. Hither might have been referred the advantages
which used to arise to the king from the profits of his mi
litary tenures, to which most lands in the kingdom were
subject, till the statute 12 Car. II. c. 24. which in great
measure abolished them all : the explication of the nature of
which tenures must be postponed to the second book of these
commentaries. Hither also might have been referred the
profitable prerogative of purveyance and pre-emption: which
was a right enjoyed by the crown of buying up provisions
and other necessaries, by the intervention of the king's pur
veyors, for the use of his royal houshold, at an appraised va
luation, in preference to all others, and even without consent
t 1 Ann. st. 1. c. 7.
the imperial crown could not be alient In like manner by the civil law, ated, but only let to farm. C.d. I. u.
the inheritance orsundi fatrimonulei of f. 61.
(6) By the 26 Geo. Us. c. 87. amended by 30 Geo. III. c. 50.
commissioners were appointed to inquire into the state and condi
tion of the woods, forests, and land revenues belonging to the
crown, and to fell fee farm and other unimproveable rents.
Bb3
of
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of the owner: and also of forcibly impressing the carriages
and horses of the subject, to do the king's bufiness on die
public roads, in the conveyance of timber, baggage, and
the like, however inconvenient to the proprietor, upon pay
ing him a fettled price. A prerogative, which prevailed
pretty generally throughout Europe, during the scarcity of
gold and silver, and the high valuation of money consequen
tial thereupon, In those early times the king's houfliold (as
well as those of inferior lords) were supported by specific ren
ders of corn, and other victuals, from the tenants of the re
spective demesnes; and there was also a continual market kept
at the palace gate to furniih viands for the royal use r. And
this answered all purposes, in those ages of simplicity, so long
as the king's court continued in any certain place. But when
it removed from one part of the kingdom to another (as was
formerly very frequently done) it was found necessary to fend
[ 288 ] purveyors beforehand to get together a sufficient quantity of
provisions and other necessaries for the houfliold : and, lest
the unusual demand should raise them to an exorbitant price,
the powers before mentioned were vested in these purveyors:
who in process of time very greatly abused their authority,
and became a great oppression to the subject, though of little
advantage to the crown ; ready money in open market (when
the royal residence was more permanent, and specie began
to be plenty) being found upon experience to be the best
proveditor of any. Wherefore by degrees the powers of pur.
veyance have declined, in foreign countries as well as our
own : and particularly were abolished in Sweden by Gustavus Adolphus, towards the beginning of the last century
And, with us in England, having fallen into disuse during
the suspension of monarchy, king Charles at his restoration
consented, by the fame statute, to resign entirely these branches
of his revenue and power : and the parliament, in part of
recompense, settled on him, his heirs and successors, for
ever, the hereditary excise of fifteen pence per barrel on all
beer and ale sold in the kingdom, and a proportionable sum
for certain other liquprs. So that this hereditary excise, the
r 4 Inst. 2j 3,

• Moif. V». Hist, xxxiii. 220.
nature
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nature of which (hall be farther explained in the subsequent
fart of this chapter, now forms the sixth branch of his
majesty's ordinary xevenue.
VII. A seventh branch might also be computed to have
arisen from wine licenses ; or the rents payable to the crown
4>y such persons as are licensed to sell wine by rctale through
out England, except in a few privileged places. These
were first settled on the crown by the stntute 12 Car. 1L
t. 2;. ant!, together with the hereditary excise, made up the
equivalent in value for the loss sustained by the prerogative
in the abolition of the military tenures, and the right of pre•emption and purveyance : but this revenue was abolished by
the statute 30 Geo. II. c. 19. and an annual sum of upwards
of 7000/. per annum, issuing out of the new stamp duties
imposed 011 wine licenses, was settled on the crown in it's
ftead.
V1IL Am eighth branch of the king's ordinary revenue is
usually reckoned to consist in the profits arising from his
forests. Forests are waste grounds belonging to the king,
replenished with all manner of beasts of chafe or venary j
which are under the king's protection, for the fake of his
royal Tecreatiou and delight : and, to that end, and for pre
servation of the king's game, there are particular laws, pri
vileges, courts and offices belonging to the king's forests ;
all which will be, in their turns, explained in the subsequent
books of these commentaries. What we are now to consider
are only the profits arising to the king from hence, which
consist principally in amercements or fines levied for offences
against the forest-laws. But as few, if any, courts of this
kind for levying amercements' have been held since 1632,
S Car. L (7) and as, from the accounts given of the proceed• Roger North, in hi» life of lord
ke*per North, {43,44.) mentions an
r; re, or ittr, to have been held south of

Trent soon after the restoration j but I
have met with no report of it's proccedings.

(7) This was one of the odious modes adopted by Car. I. to
ratfc a revenue without the aid of parliament.
-i
Bb 4
ang9

$89

The Rights

Book I.

Ings in that court by our histories and law books no body
■would now wish to fee them again revived, it is needless (at
least in this place) to pursue this inquiry any farther.
IX. The profits arising from the king's ordinary court*
of justice make a ninth branch of his revenue. And these:
consist not only in fines Imposed upon offenders, forfeitures
of recognizances, and amercements levied upon defaulters j
but also in certain fees due to the crown in a variety of legal
matters, as, for setting the great seal to charters, original
Writs, and other forensic proceedings, and for permitting fine?
to be levied of lands in order to bar entails, or otherwise to
insure their title. As none of these can be done without the
immediate intervention of the king, by himself or his officers,
the law allows him certain perquisites and profits, as a recom
pense for the trouble he undertakes for the public. These,
in process of time, have been almost all granted out to private
persons, or else appropriated to certain particular uses: so that,
though our law-proceedings are still loaded with their pay*
£ 290 ] ment, very little of them is now returned into the king's
exchequer ; for a part of whose royal maintenance they were
originally intended. All future grants of them, however, by
the statute 1 Ann. st. 1. c. 7. are to endure for no longer
time thaq the prince's life who grants them.
X. A tenth branch of the king's ordinary revenue, said
to be grounded on the consideration of his guarding andpro-*
testing the seas from pirates and robbers, is the right to royal
'Jijb, which are whale and sturgeon : and these, when either
thrown .ashore, or caught near the coast, are the property of
the king, on account ' of their superior excellence. Indeed
our ancestors seem to have entertained a very high notion of
the importance of this right 5 it being the prerogative of the
kings of Denmark and the dukes of Normandy u ; and from
one of these it was probably derived to our princes. It is ex-c
prefsly claimed and allowed in the statute dt praerogativa
• 1 Jones. 267—298,
t Plowd. 315.

■ Stiernh. dijure Suitnutn. /. ». s. ?•
Gr. CouJIum, cap, 17,
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regis w; and the most antient treatises of law now extant make
mention of it x ; though they seem to have made a distinction
between whale and sturgeon, as was incidentally observed in
a former chapter y.
XI. Another maritime revenue, and sounded partly upon
the same reason (8), is that of shipwrecks : which are also
declared to be the king's property by the fame prerogative
statute 17 Edw. II. c. 1 1. and were so, long before, at the
common law. It is worthy observation, how greatly the law
of wrecks has been altered, and the rigour of it gradually
softened in favour of the distressed proprietors. Wreck, by
the antient common law, was where any ship was lost at sea,
and the goods or cargo were thrown upon the land ; in which
cafe these goods, so wrecked, were adjudged to belong to the
king : for it was held, that, by the loss of the ship, all pro
perty was gone out of the original owner*. But this was
undoubtedly adding sorrow to sorrow, and was consonant
neither to reason nor humanity. Wherefore it was first or- £ 291 ]
dained by king Henry I. that if any person escaped alive out
of the ship it should be no wreck * ; and afterwards king
Henry II, by his charter b, declared, that if on the coasts of
» 17 Edw. II. r. 11,
x Bracton. /. 3. c. 3. Britton. e. 17.
Fleu. /. I. c. 45 & 46. Memurand.
Secccb'. If.24.EJ1u. I. 37, prefixed to
M jynmJ's year book of Edward II.

r Ch. 4. page ay. Ill2 Dr. & St. d. 2. c. 51.
* Spelm. Cod. apud Wilkint. 305.
•> 26 May, Ax D. 117+. 1 Rym.
Feed. 36.

(8) I should rather presume that this prerogative was founded
upon general principles of policy and convenience ; for if every
person was permitted to carry home what he found upon the sea
coast, the true owner would Hand a very poor chance of recover
ing back his property : therefore, for the benefit of the owner,
the law places it in the custody of the sheriff or a public officer of
the crown, where it will be preserved safely and honestly, and to
whom the owner is directed to make inquiries for the property he
has lost.—And at a time when a rightful claimant is despaired of,
it is very properly applied to the augmentation of the public re
venue.
either
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either England, Poictou, Oleron, or Gascony, anyship should
be distressed, and either man or beast should escape or be found
therein alive, the goods should remain to the owners, if they
claimed them within three months ; but otherwise should be
esteemed a wreck, and should belong to the king, or other
lord of the franchise. This was again confirmed with im
provements by king Richard the first ; who, in the second
year of his reign c, not only established these concessions, by
ordaining that the owner, if he was shipwrecked and escaped,
" omnes res fmis liberal et quictas haberet," but also, that, if
he perished, his children, or in default of them his brethren
and fillers, should retain the property ; and, in default of
brother or sister, then the goods should remain to the kingd.
And the law, as laid down by Bracton in the reign of
Henry III, seems still to have improved in it's equity. For
then, if not only a dog (for instance) escaped, by which the
owner might be discovered, but if any certain mark were set
on the goods, by which they might be known again, it was held
to be no wreck
And this is certainly most agreeable to rea
son ; the rational claim of the king being only founded upon
this, that the true owner cannot be ascertained. Afterwards,
in the statute of Westminster the first f, the time of limitation
of claims, given by the charter of Henry II, is extended to a
year and a day, according to the usage of Normandy 5 : and
it enacts, that if a man, a dog, or a cat, escape alive, the vessel
shall not be adjudged a wreck. These animals, as in Bracton,
are only put lor examples h ; for it is now held ', that not
2o2 ] only if any live thing escape, but if proof can be made of the
property of any of the goods or lading which come to shore,
they shall not be forfeited as wreck. The statute further or
dains, that the sheriff of the county shall be bound to keep
c Rog. Hoved. in Ric. I.
" rc cum luSlucsa centsindiumseitttur t''
* In like manner Conltantine the
e Bract. /. 3. c. 3.
great, finding that by the imperial law
f 3 Edw. I. c. 4.
the revenne of wreclcs wa« given to the
S Gr. CouJIum. c. 17.
prince's treasury or fijeut, restrained it
h Flet. /. 1. c. 44. z Inst. 167,
by an edict (Car*. 11. 5* 1.) and ordered 5 Rep. 107*
them to rema n to the owners , adding
' Hamilton v. Daviet. Tr'm, 11 Ga.
this humane expostulation, " ^uodenim 111. B. A.
*' 1*1 babctsittut in eliena ctltmitate, ut de
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the goods a year and a day, (as in France for one year, agree
ably to the maritime laws of Oleron J, and in Holland for a
year and a half) that if any man can prove a property in
them, either in his own right or by right of representation k,
they shall be restored to him without delay ; but, if no such
property be proved within that time, they then shall be the
king's. If the goods are of a perishable nature, the sheriff
may sell them, and the money shall be liable in their stead ',
This revenue of wrecks is frequently granted out to lords of
manors, as a royal franchise ; and if any one be thus entitled
to wrecks in his own land, and the king's goods are wrecked
thereon, the king may claim them at any time, even after the
year and day m.
It is to be observed,' that, in order to constitute a legal
wreck, the goods must come to land. If they continue at sea,
the law distinguishes them by the barbarous and uncouth
appellations of jet/am, jlotsam, and ligan. Jetsam is where
goods are cast into the sea, and there sink and remain
under water: flotsam is where they continue swimming
on the surface of the waves : ligan is where they are funk
in the sea, but tied to a cork or buoy, in order to be found
again
These are also the king's if no owner appears
to claim them ; but if any owner appears, he is entitled to
recover the possession. For even if they be cast overboard,
without any mark or buoy, in order to lighten the ship, the
owner is not by this act of necessity construed to have renoun
ced his property 0 : much less can things ligan be supposed to
le abandoned, since the owner has done all in his power to
assert and retain his property. These three are therefore
accounted so far a distinct thing from the former, that by the
king's grant to a man of wrecks, things jetsam, flotsam, and £ 293 }
ligan will not pass f.
j § »8.
fc 1 Inst. 1 68.
' Plowd. 166.
<" * Inst. 168. Bro. Mr. tit. fVrub,
" J Rtp. 106.
.
• Usac in m rtt in ttmftJUtt^ I.vatir

iae navii causa, epeiuntur, bat Jmincrmm
ftrmantnt* S(u\a palam efi, eai nen n
an'mt rjiei, aiad quit baitrt tnlit. Inst*
*, I. § 48.
f j Rej>, 108,
"Wrecks,
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Wrecks, in their legal acceptation, are at present not
very frequent : for, if any goods come to land, it rarely hap
pens, since the improvement of commerce, navigation, and
correspondence, that the owner is not able to assert his pro
perty within the year and day limited by law. And in order
to preserve this property entire for him, and if possible to pre
vent wrecks at all, our laws have made many very humane
regulations ; in a spirit quite opposite to those savage laws,
which formerly prevailed in all the northern regions of Eu
rope, and a few years ago were still said to subsist on the
coasts of the Baltic sea, permitting the inhabitants to seize
on whatever they could get as lawful prize: or, as an author
of their own expresses it, ** in nausragorum miseria et ca/a** mitate tanauam vultures ad praedam currerei." For by
the statute 27 Edw. III. c. 13. if any ship be lost on the
shore, and the goods come to land (which cannot, fays the
statute, be called wreck) they shall be presently delivered to
the merchants, paying only a reasonable reward to those that
saved and preserved them, which is entitled salvage. Also by
the common law, if any persons (other than the sheriff) take
any goods so cast on shore, which are not legal wreck, the
owners might have a commission to inquire and find them
out, and compel them to make restitution'. And by statute
12 Ann. st. 2. c. 18. confirmed by 4 Geo. I. c. 12. in order
to assist the distressed, and prevent the scandalous illegal prac
tices on some of our sea coasts, (too similar to those on the
Baltic,) it is enacted, that all head-officers and others of
towns near the sea (hall, upon application made to them,
summon as many hands as are necessary, and fend them to
the relief of any ship in distress, on forfeiture of 100/. and,
in cafe of assistance given, salvage shall be paid by the owners,
to be assessed by three neighbouring justices. All persons
that secrete any goods shall forfeit their treble value : and if
I they wilfully do any act whereby the ship is lost or destroyed,
by making holes in her, stealing her pumps, or otherwise,
they are guilty of felony, without benefit of clergy. Lastly,
by the statute 26 Geo. II. c. 19. plundering any vessel either
9 Stiernhj dt jart JSunn, I. 3, {, 5.

' F. N. B. 1 is.
in
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in distress, or wrecked, and whether any living creature be
onboard, or not, (for, whether wreck or otherwise, it is clearly
not the property of the populace,) such plundering, I say, or
preventing the escape of any person that endeavours to save bis
life, or wounding him with intent to destroy him, or putting
out false lights in order to bring any vessel into danger, arc
all declared to be capital felonies ; in like manner as the de
stroying of trees, steeples, or other stated seamarks, is pu
nished by the statute 8 Eliz. c. 13. with a forfeiture of 100/.
or outlawry. Moreover, by the statute of George II, pilfer
ing any goods cast ashore is declared to be petty larceny; and
many other salutary regulations are made, for the more
effectually preserving ships of any nation in distress *.
XII. A twelfth branch of the royal revenue, the right
to mines, has it's original from the king's prerogative of
coinage, in order to supply him with materials : and there
fore those mines, which are properly royal, and to which the
king is entitled when found, are only those of silver and gold r.
By the old common law, if gold or silver be found in mines
of base metal, according to the opinion of some the whole
was a royal mine, and belonged to the king ; though others
held that it only did so, if the quantity of gold or silver was
of greater value than the quantity of base metal °. But now
by the statutes 1 W. & M. st. 1. c. 30. and 5 W. & M.
c. 6. this difference is made immaterial; it being enacted,
that no mines of copper, tin, iron, or lead, shall be1 looked
upon as royal mines, notwithstanding gold or silver may be
extracted from them in any quantities : but that the king, or £
persons claiming royal mines under his authority, may have
• By the civil law, to destroy persons dons, punished with the utmost severity
shipwrecked, or prevent their saving the all those who neglected to oflist any sliip
ship, i> capital. And to steal even a in distress, or plundered any goods cast,
plank from a veflel in distress, or wreck- on sliore. (Lindenbrog. Cii, iL, «».
ed, makcstbe party liable to answer for tia. 14.6. 715.)
the whole sliip and cargo. (Fs.tf.g.
t 2 Inst. 5 7 7.
).) The laws also of the Wisigotbs,
a fkwd.
and the most early Neapolitan constituthe
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the ore, (othet than tin-ore in the counties of Devon and
Corrtwall,) paying for the fame a price stated in the a£h
This was an extremely reasonable law : for now private
owners are not discouraged from working mines, through a
fear that they may be claimed as royal ones ; neither does the
king depart from the just rights of his revenue, since he may
have all the precious metal contained in the ore, paying no
more for it than the value of the base metal which it is sup
posed to be ; to which base metal tlifi land owner is by reason
and law entitled.
XIII. To the fame original may irt part be referred the
revenue of treasure-trove (djrived from the French word,
trover, to find) called in Latin thesaurus inventus, which is
where any money or coin, gold, silver, plate, or bullion, is
found hidden in the earth, or other private place, the owner
thereof being unknown ; in which cafe the treasure belongs
to the king: but if he that hid it be known, or afterwards
found out, the owner and not the king is entitled to it ".
Also if it be found in the sea, or upon the earth, it doth not
belong to the king, but the finder, if no owner appears w. So
that it seems it is the hiding, and not the abandoning of it, that
gives the king a property : Bracton x defining it, in the words
of the civilians, to be " vetus depofttio pecuniae." This dif
ference clearly arises from the different intentions, which
the law implies in the owner. A man, that hides his treasure
in a secret place, evidently does rot mean to relinquish his
property ; but reserves a right of claiming it again, when he
fees occasion : and, if he dies and the secret also dies with
him, the law gives it the king, in part of his royal revenue*
But a man that scatters his treasure into the sea, of upon the
public surface os the earth, is construed to have absolutely
abandoned his property, and returned it into the common
stock, without any inten;ion of reclaiming it : and therefore
it belongs, as in a state of nature, to the first occupant, or
» 3 Inst. 131. Dalt. of Sheriffs.
i. 16.

» Brirt. c. 17. Finth. L. I77.
* /. 3. t. 3. § 4.
finder ;
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finder (9); unless the owner appear and assert his right, which
then proves that the loss was by accident, and not with an
intent to renounce his property.
Formerly ail treasure-trove belonged to the finder 1 ; as
was also the rule os the civil law z. Afterwards it was judged
expedient for the purposes of the state, and particularly for
the coinage, to allow part of what was so found to the king j
which part was assigned to be all hidden treasure ; such as is
tasually lost and unclaimed, and also such as is designedly
abandoned, still remaining the right of the fortunate finder.
And that the prince shall be entitled to this hidden treasure »
now grown to be, according to Grotius", " jus commune, et
,( quasi gentium :" for it is not only observed, he adds, in
England, but in Germany, France, Spain, and Denmark.
The finding of deposited treasure was much more frequent,
and the treasures themselves more considerable, in the infancy
of our constitution, than at present. When- the Romans, and
other inhabitants of the respective countries which composed
their empire, were driven out by the northern nations, they
concealed their money under-ground : with a view of resort
ing to it again when the heat of the irruption should be over,
and the invaders driven back to their desarts. But, as this
never happened, the treasures were never claimed; and on the
death of the owners the secret also died along with them.
The conquering generals, being aware of the value of these
hidden mines, made it highly penal to secrete them from the,
public service. In England therefore, as among the feudistsb>
the punishment of such as concealed from the king the find
ing of hidden treasure was formerly no less than death ; but
low it is only fine and imprisonment c.
7 Bracton. /. 3. ». 3. 3 Inst. 133.
■ F/. 41. 1. 31.
• dt jar. i. Iff. /.*.«. 8. $ 7.

h Glanv. /. 1. c. j. Crag. J. 16.
f 3 ln(t. 1J 3.

(9) This certainly is true, though it cannot be reconciled with
the learned judge's doctrine, that all bona vacantia belong to the
king. See p. 299.
XIV. Waifs,
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XIV» Waifs, bona tuaviata, are goods stolen, and waived
or thrown away by the thief in his flight, for fear of being
apprehended. These are given to the king by the law, as a
punishment upon the owner, for not himself pursuing the
felon, and taking away his goods from him 4. And therefore
£ 297 ] if the party robbed do his diligence immediately to follow
and apprehend the thief, (which is called making fresh suit )
or do convict him afterwards, or procure evidence to convict
him, he shall have his goods again e. Waived goods do also
not belong to the king, till seised by somebody for his use }
for if the party robbed can seise them first, though at the
distance of twenty years, the king shall never have them f.
If the goods are hid by the thief, or left any where by him,
so that he had them not about him, when he fled, and there
fore did not throw them away in his flight ; these also are
not bona nvaviata, but the owner may have them again when
he pleases e. The goods of a foreign merchant, though stolen
and thrown away in flight, shall never be waifs h : the reason
whereof may be, not only for the encouragement of trade,
but also because there is no wilful default in the foreign mer
chant's not pursuing the thief ; he being generally a stranger
to our laws, our usages, and our language.
XV. Estrays are such valuable animals as are found
wandering in any manor or lordship, and no man knoweth the
owner of them; in which case the law gives them to the king
as the general owner and lord paramount of the foil, in recom
pense for the damage which they may have done therein (10):
«■ Cro. Elie. 694.
* Finch. L. til.
f Ibid.

t 5 Rep. 109.
•> Fiti. Mt. tit. Estray. 1. 3 Bulstr.
19.

(10) This reason is not very satisfactory j for the king being the
tiltimus hares of all the land in the kingdom, they must do the fame
Injury to his interest, whether they are grazing in one place or
another out of the king's domains. But the law is probably founded
upon general policy ; for by giving the estray to the king, or his
grantee, aud not to the finder, the owner has the best chance of
baring
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and they now most (jonjmonly belong to the lord of the
manor, by special grant from the crown. But, in order to
vest an absolute property in the king, or his grantees, they
must be proclaimed in the church and two market towns next
adjoining to the place where they are found : and then, if no
man claims them, after proclamation and a year and a day
passed, they belong to the king or his substitute without re
demption 1 ; even though the owner were a minor, or under
any other legal incapacity k. A provision similar to which
obtained m the old Gothic constitution, with regard to all
things that were found, which were to be thrice proclaimed j
primum coram cctnitibus et viatoribus obviis, deinde in proximo [ 2p8 J
villa vel pago, pojlremo coram ecclefta veljudicio : and the space
of a year was allowed for the owner to reclaim his property
If the owner claims them within theyear and day, he must pay
the charges of finding, keeping, and proclaiming them m ( 1 1 ).
The king or lord has no property till the year and day passed ;
for if a lord keepeth an estray three quarters of a year, and
within the year it strayeth again, and another lord getteth it,
the first lord cannot take it again ". Any beasts may be
estrays, that are by nature tame or reclaimable, and in which
there is a valuable property, as sheep, oxen, swine, and horses,
which we in general call cattle ; and so Fleta 0 defines them,
peats vagans, qued millus petit, sequitur vel advocat. For ani
mals upon which the law sets no value, as a dog or cat, and
I Mirr. c. 3. § 19.
k 5 Rep. !o8. Bro. Abr. tit. Estray.
Cro. Elii. 716.
■ Stiernh. dejur. Gather. I. 3. e. 5.

m Dale. Sh. 79.
» Finch. L. 177.
0 /. 1. 1. 4.}.

having his property restored to him ; and it lessens the temptation
to commit thefts, as it prevents a man from pretending that he
had found, as an estray, what he had actually stolen ; or according
to the vulgar phrase, that he had found what was never lost.
(u) But if any other person finds and takes care of another's
property, not being entitled to it as an estray, the owner may re
covers or it's value, without being obliged to pay the expences ot
keeping. 2 Bl. Rep. II 17.
Vol. I.
Cc
animals
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aiiirrials_/"c;'at naturae, as a bear or wolf, cannot be considered
as eftrays. So swans may be estrays, but not any other fowl p J
whence they are said to be royal fowl. The reason os which
distinction seems to be, that, cattle and swans being of a
reclaimed nature, the owner's property in them is not lolt
merely by their temporary escape ; and they also, from their
intrinsic value, are a sufficient pledge for the expence of the
lord of the franchise in keeping them the year and day. For
he that takes an estray is bound, so long as he keeps it, to find
it in provisions and preserve it from damage 1 ; and may not
use it by way of labour, but is liable to an action for so doing r.
Yet he may milk a cow, or the like ; for that tends to the
preservation, and is for the benefit, of the animal \
Besides the particular reasons before given why the king
should have the several reyenues of royal fish, shipwrecks,
treasure-trove, waifs, and estrays, there is also one general
reason which holds for them ali j and that is, because they
arc bona vacantia, or goods in which no one else can claim a
property. And therefore by the law of nature they belonged
to the first occupant or sinder ; and so continued under the
£ 299 ] imperial law. But, in settling the modern constitutions of
most of the governments in Europe, it was thought proper
(to prevent that strife and contention, which the n ere title
of occupancy is apt to create and continue, and to provide
for the support of public authority in a manner the least burthensome to individuals) that these rights sliould be annexed
to the supreme power by the positive laws of the state And
so it came to pass that, as Bracton expresses it', haec quae
tiullius in bonis sunt, et olim fuerunt inventoris dt jure naturali,
jam efficiuntur principis de jure gentium (12).
P 7 Rep 17.
q 1 Roli. Abr. SS9.
' C10. Jac. 147.

* Cro. Jac. 14S. Noy. 119.
1 1. i.e. 12.

(12) Tnis cannot be reconciled with what the learned Judge has
advanced in p. 295, viz. that if " any thing be found in tiie sea,
" or upon the earth, it doth not belong to the king but the finder,
'* if no owner appears." That certainly is the law of England ;
and
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XVI. The next branch of the king's ordinary revenue
consists in forfeitures of lands and goods for offences ; bona
confiscate as they are called by the civilians, because they be
longed to the fiscus or imperial treasury j or, as our lawyers
term them, forisfatla ,• that is, such whereof the property is
gone away or departed from the owner. The true reason
and only substantial ground of any forfeiture for crimes con
sist in this ; that all property is derived from society, being
one of those civil rights which are conferred upon individuals,
in exchange for that degree of natural freedom, which every
man must sacrifice when he enters into social communities.
If therefore a member of any national community violates
the fundamental contract of his association, by transgressing
the municipal law, he forfeits his right to such privileges as
he claims by that contract ; and the state may very justly
resume that portion of property, or any part of it, which
the laws have before assigned him. Hence, in every offence
of an atrocious kind, the laws of England have exacted a

and which, with deference to the learned Judge, is the general
rule with regard to all bona vacantia, except in the particular in
stances in which the law has given them to the king. Those in
stances are exceptions, which prove the rule, for exprejjlo unius ejl
txclujio alteriks. See the cafe of Armory a>. Delamirie in Strange,
505. where a chimney-sweeper's boy recovered from a goldsmith,
who detained from him a diamond which he had sound, the value
of the finest, diamond which would fit the socket from which it
was taken. And it was clearly held, that the boy had a right to
it against all the world, except the owner, who did not appear.
And I cannot but think that the learned Judge has misconceived
the sentence in Bracton, which is this : Item de hits, quæ pro "jiayvio
taben/ur, Jicut de averiis, ubi non affartt dominus, et qua: cliin
fuerunt inventcris de jure natural/, jam ejjiciuntur priticipis de jure
gtntium. Here the quæ refers only to ">he two antecedents ivay j:a
and averia, or perhaps to a-veria only ; by which construction die
sentence is consistent^ and the whole correct. But if it had been
intended that it (hould be understood as if omnia had preceded
qua-, it would have been superfluous to have instanced averia, and
the sentence would certainly have been erroneous.
Cc 2
total
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total confiscation of the moveablesor personal estate; and in
many cases a perpetual, in others only a temporary, loss of
the offender's immoveables or landed property ; and have
vested them both in the king, who is the person supposed to
be offended, being the one visible magistrate in whom the
majesty of the puHic resides. The particulars of these for
feitures will be more properly recited when we treat of crimes
[ 300 ] and misdemesnors. I therefore only mention them here, for
the fake of regularity, as a part of the census regal'ts ; and
shall postpone for the present the farther consideration of all
forfeitures, excepting one species only, which arises from the
misfortune rather than the crime of the owner, and is called
a deodand.
By this is meant whatever personal chattel is the imme
diate occasion of the death of any reasonable creature :
which is forfeited to the king, to be applied to pious uses,
and distributed in alms by his high almoner " ; though for
merly destined to a more superstitious purpose. 'It seems to
have been originally designed, in the blind days of popery,
as an expiation for the fouls of such as were snatched away
by sudden death ; and for that purpose ought propeily to
have been given to holy church w : in the same manner as
the apparel of a stranger, who was found dead, was applied
to purchase masses for the good of his foul. And this may
account for that rule of law, that no deodand is due where
an infant under the ege of discretion is killed by a fall
from a cart, or horse, or the like, not being in motion 1 ;
whereas, if an adult person falls from thence and is killed,
the thing is certainly forfeited. For the reason given by sir
Matthew Hnle seems to be very inadequate, viz. because an
infant is not able to take care of himself ; for why should
the owner save his forfeiture, on account of the imbecility
of the child, which ought rather to have made him more
cautious to prevent any accident of mischief ? The true
ground os this rule seems rather to have been, that the child, by
u 1 Hal. P. C.410. Fleta. /. I.*. 25.
■ Fiuii. Abr, tit.Er.tU:;mtr.:.fl. 27,

Suunf. P. C. 10, 21.
* 3 Inil. 57. 1 Hal. P. C.421.
reason

Ch. 8.

o/ Persons.

300

reason os it's want of discretion, was presumed incapable of
actual fin, and therefore needed no deodand to purchase pro
pitiatory masses : but every adult, who died in actual sin,
stood in need of such atonement, according to the humane
superstition of the founders of the English law.
Thus stands the law if a person be killed by a fall from
a thing standing still. But if a horse, or ox, or other animal,
of his own motion, kill as well an infant as an adult, or if [ 301 J
a cart run over him, they shall in either case be forfeited as
deodands 1 ; which is grounded upon this additional reason,
that such misfortunes are in part owing to the negligence of
the owner, and therefore he is properly punished by such for
feiture. A like punishment is in like cafes inflicted by the
Mosaical law 1 : " if an ox gore a man that he die, the ox,
u sliall be stoned, and his flesh shall not be eaten." And,
among the Athenians a, whatever was the cause o£ a man's
death, by falling upon him, was exterminated or cast out of
the dominions of the republic (13). Where athing, not in mo
tion, is the" occasion of a man's death, that part only which
is the immediate cause is forfeited ; as if a man be climbing
up the wheel of a cart, and is killed by falling from it, the
wheel alone is a deodand b : but, wherever the thing is in
motion, not only that part which immediately gives the
J Omnia,quaimrnetit ad mortm,junt
Dtiimda. Button. /. 3. c. 5.
* Exoil. xxi. 28.
» Aeschin. cent. Cirsiph. Thus too
fcy our antient law, a well in which a

person was drowned, was ordered to be
filled up, under the inspection of the
coroner. Flet. /. I. c. 25. § 10. Fitzh.
Ahi. I. coroni. 4.16.
b 1 Hal. P. C. 412.

(13) This was one of Draco's laws; and perhaps we may think
the judgment, that a statue should be thrown into the sea for hav
ing fallen upon a man, less absurd, when we reflect that there maybe
sound policy in teaching the mind to contemplate with horror the
privation of human life, and that our familiarity even with an in
sensible object which has been the occasion of death, may lessen that
sentiment. Though there may be wisdom in withdrawing such a
thing from public view, yet there can be none in treating it as if
it was capable of understanding the ends of punishment.
C c 3
wound*
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wound, (as the wheel, which runs over his body) but all
things which move with it and help to make the wound rtore
dangerous (as the cart and loading, which increase the pres
sure os the wheel) are forfeited1. It matters not whether the
owner were" concerned in ihe killing or not; for, if a mart
kill$ another with my sword, the sword is forfeited d as an
accursed thing
And therefore, in all indictments for ho
micide, the instrument of death and the value are presented
and sound by the grand jury (as, that the stroke was given
by a certain penknife, value sixpence) that the king or hi»
gr.intee may claim the deodand : for it is no deodand, unless
it be presented as such by a jury of twelve men
No deodands are due for accidents happening upon the high sea, that
being out (if the jurisdiction of the common law : but if a
f 302 J man fails from a boat or fliip in freih water, and is drowned,
it hath been said, that the vtssel and cargo are in strictness of
law a dffodand *. But juries have of late very frequently
taken upon themselves to mitigate these forfeitures, by find-ing only some trifling thing, or part of an entire thing, to
have been the occasion of the death. And in such caseSj
although the finding by the jury be hardly warrantable by
law, the court of king's bench hath generally refused to in
terfere on behalf of the lord of the franchise, to assist so un
equitable a claim h (14).
C I Hawk. P. C. c. 26.
felicitatU mac numrretur, habu'tjfc uel
d A similar rule obtained among the auttficajse eliqued quo hem p.viret,
antient Goths. Si quit, me nejcitnte, Sticrnhook dc jwe Gotb. I. 3. c. 4.
quuunquc mco teU vel inflrumei:te in perc Dr. & St. d. z. c. 51.
nicitmfuom abutatur ; vcl cx aedibui mtii
*" 3 Inst 57.
cjdsttnel incUat in putcum mtum, quartg 3 Inst. 5S. 1 Hal. P. C. 4*3.
tunrvis teftum et mur.itunis njdin caiarac- Molloy dtjur. ntaritim. 2 225.
tarr.y et sub mo/endino into confringaturf
h Foster of homicide. 266.
ipjt aliqua n-.ulila pheiat j ut in pane in(14) But would it not be much better that laws should be abo
lished, the policy os which has long ceased, and at which the un
derstandings of mankind so strongly revolt, that juries are inclined
to trifle with their oaths, and judges to encourage ridiculous dis.
tinctions, which tend to bring the general adrai.iillration of juitice;
^iuo contempt ?
Deodands,
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• Deodands, and forfeitures in general, as well as wrecks,
treasure-trove, royal fish, mines, waifs, and estrays, may be
granted by the king to particular subjects, as a royal fran
chise : and indeed they are for the most part granted out to
the lords of manors, or other liberties : to the perveriion of
their original design.
XVII. Another branch of the king's ordinary revenue
arises from escheats of lands, which happen upon the defect
of heirs to succeed to the inheritance ; whereupon they in
general revert to and vest in the king, who is esteemed, in
the eye of the law, the original proprietor of all the lands in
the kingdom. But the discussion of this topic more properly
belongs to the second book of these commentaries, wherein
we shall particularly consider the manner in which lands may
be acquired or lost by escheat.
XVIII. I proceed therefore to the eighteenth arid last
branch of, the king's ordinary revenue ; which consists ifl
the custody of idiots, from whence we stiall be naturally- led
to consider also the custody of lunatics.
"
An idiot, or natural fool, is one that hath had no under*
standing from his nativity ; and therefore is by law presumed
never likely to attain any. For which reason the custody of
him and of his lands was formerly vested in she lord of the [ 303
fee h ; (and therefore still, by special custom, in some manors
the lord shall have the ordering of idiot and lunatic copy-'
holders ') but, by reason of the manifold abuses of thi? power
by subjects, it was at last provided by common conf-nt, that
it should be given to the king, as the general conservator of
his people; in order to prevent the idiot from wasting his
estate, and reducing himself and his heirs to poverty arid
distress k. This fiscal prerogative of the kin^ is declared in
parliament by statute 17 Edw. II. c. 9. which directs (in af
firmance of the common law ') that the king shall have ward
l> Flct. /. I. s. 11. § 10.
1 4 Rep. Iifi. MemorarcC Scare' 10
« Dyer. 301. Hutt. 17. Noy. 27.
Edw/. I. (prefiied lo, Maynard's yejr*
• *F.N. B. 131.
book ot Edw. 11.) sol. 20. 24.
Cc 4
0$
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of the lands of natural fools, taking the profits without waste
or destruction, and shall find them necessaries ; and after the
death of such idiots he shall render the estate to the heirs : in
order to prevent such idiots from aliening their lands, and
their heirs from being disinherited (15).
By the old common law there is a writ deidiota inquirendo,
to inquire whether a man be an idiot or not m : which must
be tried by a jury of twelve men : and, if they find him purus
idiota, the profits of his lands, and the custody of his person
may be granted by the king to some subject, who has interest
enough to obtain them ». This branch of the revenue hath
been long considered as a hardship upon private families : and
so long ago as in the 8 Jac. I. it was under the consideration
of parliament, to vest this custody in the relations of the
party, and to settle an equivalent on the crown in lieu of it;
it being then proposed to share the same fate with the slavery
of the feodal tenures, which has been since abolished °. Yet
few instances can be given of the oppressive exertion of is,
since it seldom happens that a jury finds a man an idiot a nativitate, but only non compos mentis from some particular time ;
which has an operation very different in point of law.
re F. N. B. 131.
» This power, though of late very
rarely exerted, is stilt alluded to in com-

mon speech, by that usual expression of
btgfing a man for a fool,
° 4 Inst. 205. Com. journ. 16 10.

(15) The jurisdiction which the chancellor has generally, or perbaps always, exercised over the persons and estates of lunatics and
idiots, is not necessarily annexed to the custody of the great seal ;
for it has been declared by the house of lords, " that the custody of
" idiots and lunatics was in the power of the king, who might
" delegate the fame to such person as he should think fit." And
upon every change of the great seal, a special authority under his
majesty's royal sign manual is granted to the new chancellor for
that purpose. Hence no appeal lies from the chancellor's orders
upon this subject to the house of lords, but to the king in council.
Dem. Proc. i^Feb. 1726. 3 P. Was, 108.
A MAM
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A man Is not an idiot p, if he hath any glimmering of
reason, so that he can tell his parents, his age, or the like
common matters. But a man who is born deaf, dumb, and
blind, is looked upon by the law as in the fame state with an
idiot ' ; he being supposed incapable of any understandings
as wanting all those senses which furnish the human mind
with ideas.
A lunatic, or non compos mentis, is one who hath had
understanding, but by disease, grief, or other accident hath
lost the use of his reason r . A lunatic is indeed properly one
that hath lucid intervals ; sometimes enjoying his senses, and
sometimes not, and that frequently depending upon the
change of the moon. But under the general name of non
compos mentis (which sir Edward Coke fays is the most legal
name ') are comprized not only lunatics, but persons under
frenzies ; or who lose their intellects by disease ; those that
grow deaf, dumb, and blind, not being born so ; or such, in
short, as are judged by the court of chancery incapable of
conducting their own affairs. To these also, as well as
idiots, the king is guardian, but to a very different purpose.
For the law always imagines, that these accidental misfor
tunes may be removed ; and therefore only constitutes the
crown a trustee for the unfortunate persons, to protect their
property, and to account to them for all profits received, if
they recover, or after their decease to their representatives.
And therefore it is declared by the statute 17 Edw.II. c. 10.
that the king shall provide for the custody and sustentation of
lunatics, and preserve their lands and the profits of them for
their use, when they come to their right mind ; and the king
(hall take nothing to his own use : and if the parties die in
such estate, the residue (hall be distributed for their souls by
the advice of the ordinary, and of course (by the subsequent
amendments of the law of administration) {hall now go to
their executors or administrators.
9 F. N. B. 233.
Scaub. io Ediv. J. inMaynard's yeir1 Co. titt. 42. Fleta. /. 6. e. 40.
book of Edw. II. 20.)
*Uhta a cafu tt infrmilati. (Mm.
' 1 Inst. 24.6.
On
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On the first attack os lunacy, or other occasional insanity,
■while there may be hopes of a speedy restitution of reason,
it 'v usual to confine the unhappy objects in private custody
under the direction of their nearest friends and relations : and
the legislature, to prevent all abuses incident to such private
custody, hath thought proper to interpose it's authority, by
statute 14 Geo. III. c. 49. (continued by 19 Geo. III. c. 1 5.)
(16) for regulating private ma 1-houfes. But, when the dis
order is grown permanent, and the circumstances of the party
will bear such additional expeuce, it is proper to apply to the
royal authority to warrant a lasting confinement.
]

The method of proving a person nan compos is very similar
to that of proving him an idiot. The lord chancellor, to
whom, by special authority from the king, the custody of
idiots and lunatics is entrusted upon petition or informa
tion, grants a commission in nature os the writ dc idiota itiquiremh, to inquire into the party's state of mmd ; and if'
he be found uon compos, he usually commits the care of his
person, with a suitable all wance for his maintenance, to
some friend, who is then called his committee. However,
to prevent sinister practices, the next heir is seldom permit
ted to be this committee of the person ; because it is his in
terest that the party should die. But, it hath been said, there
lies not the fame objection against his next of kin, provided lie
be not his heir ; fer it is his interest to preserve the lunatic's
life, in order to increase the personal estate by savings, which
he or his family may hereafter be entitled to enjoy
The
< 3 P. W" ». 108.

0 1 P. w«>, 63S.

(16) And made perpetual by z6 Geo. JIf. c. 91. By that
statute no person stiall confine more than one lunatic in a house
kept tor the reception of lur.atics, without an annual licence fro-m
the college of physicians or the justices in sessions, under a penalty
of 500/. And if the keeper of a licensed house receive any per
son as a lunatic, without a certificate from a physician, surgeon,
or apothecary, that he is a sit person to be received as a lunatic, he
shall forfeit ico/.
"• 1
heir
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heir is generally made the manager or committee of the estate,
it being clearly his interest by good management to keep it in
condition : accountable however to the court of chancery, and
to the non compos himself, if he recovers ; or otherwiscj to his
administrators.
In this cafe of idiots and lunatics the civil law agrees with
ours ; by assigning them tutors to prottcl their persons, and
curators to manage their estates. But in another instance the
Roman law goes much beyond the English. For, if a man
by notorious prodigality was in danger of wasting his estate,
lie was looked upon as non compos, and committed to the care
of curators or tutors by the praetor u. And by the laws of
Solon such prodigals were branded with perpetual infamy v.
But with us, when a man on an inquest of idiocy hath been
returned an unthrift and not an idiot *, no farther proceed
ings have been had. And the propriety of the practice itself
seems to be very questionable. It was doubtless an excellent
method of benefiting the individual, and of preserving estates
in families ; but it hardly seems calculated for the genius of
a free nation, who claim and exercise the liberty of using
their own property as they please. " Sic utere tuo, ut alienum
"no/t laedas" is the only restriction our laws have given
with regard to oeconomical prudence. And the frequent ch>
ctilation and transfer of lands and other property, which can
not be effected without extravagance somewhere, are perhaps
not a little conducive towards keeping our mixed constitution
in it's due health and vigour.
This may suffice for a short view of die king's ordinary
revenue, or the proper patrimony of the crown ; which was
very large formerly, and capable of being increased to a mag
nitude truly formidable : lor there are very sew estates in the
kingdom, that have not, at some period or other since the
u Sstent praetorts, Ji tjlem bjminem curatione, quamd'iu *velfur)njuf ^imtatem,
isvenerinr, qui neque ttmpui n*quc frem vc/Wffonos mores, rtceptrit.Ff.ff, IQ. 1.
aftnjarvm b*bct,scd bcr,aJuad;lac:rando
» Poter Antiq. b. I. c. 26.
tt d':jjipando profurdir, iuratorm ci dare,
x Bro. Abr. tit* Idiot. 4.
ixrmpU furitji: ct tumdiu erunt amlo in
1
Norman
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Norman conquest, been rested in the hands of the king by
forfeiture, escheat, or otherwise. But, fortunately for the
liberty of the subject, this hereditary landed revenue, by a
series of improvident management, is funk almost to nothing ;
and the casual profits, arising from the other branches of the
census regalis, are likewise almost all of them alienated from the
crown. In order to supply the deficiencies of which, wx are
now obliged to have recourse to new methods of raising mo
ney, unknown to our early ancestors; which methods con
stitute the king's extraordinary revenue. For, the public pa
trimony being got into the hands of private subjects, it is but
reasonable that private contributions should supply the public
service. Which, though it may perhaps fall harder upon
some individuals, whose ancestors have had no share in the
general plunder, than upon others, yet, taking the nation
throughout, it amounts to nearly the fame ; provided the
gain by the extraordinary, should appear to be no greater than
the loss by the ordinary, revenue. And, perhaps, if every genf 3°7 J tleman in the kingdom was to be stripped of such of his lands
as were formerly the property of the crown ; was to be again
subject to the inconveniencies of purveyance and pre-emption,
the oppression of forest laws, and the slavery of feodal tenures ;
and was to resign into the king's hands all his royal franchises
of waifs, wrecks, estrays, treasure-trove, mines, deodands,
forfeitures, and the like ; he would find himself a greater loser,
than by paying his quota to such taxes, as are necessary to the
support of government. The thing therefore to be wished
and aimed at in a land of liberty is by no means the total
abolition of taxes, which would draw after it very pernicious
consequences, and the very supposition of which is the height
of political absurdity. For as the true idea of government
and magistracy will be found to consist in this, that some few
men are deputed by many others td preside over public affairs,
so that individuals may the better be enabled to attend their
private concerns ; it is necessary that those individuals should
be bound to contribute a portion of their private gains, in
order to supportthatgovernment, and reward that magistracy,
which protects them in the enjoyment of their respective
13
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properties. But the things to be aimed at are wisdom and
moderation, not only in granting, but also in the method of
raising the necessary supplies ; by contriving to do both in
such a manner as may be most conducive to the national wel
fare, and at the fame time most consistent with oeconomy
and the liberty of the subject ; who, when properly taxed,
contributes only, as was before observed i, some part of his
property, in order to enjoy the rest.
These extraordinary grants are usually called by the sy
nonymous names of aids, subsidies, and supplies •, and are
granted, we have formerly seen z, by the commons of Great
Britain in parliament assembled : who, when they have vo
ted a supply to his majesty, and settled the quantum of that
supply, usually resolve themselves into what is called a com
mittee of ways and means, to consider the ways and means
of raising the supply so voted. And in this committee every
member (though it is looked upon as the peculiar province [ 308 J
of the chancellor of the exchequer) may propose such scheme
of taxation as he thinks will be least detrimental to the pub
lic. The resolutions of this committee, when approved by
a vote of the house, are in general esteemed to be (as it
were) final and conclusive. For, though the supply cannot
be actually raised upon the subject till directed by an act of
the whole parliament, yet no monied man will scruple to ad
vance to the government any quantity of ready casli, 011 the
credit of a bare vote of the house of commons, though no
law be yet passed to establisti it.
The taxes, which are r.iised upon the subject, are either
annual or perpetual. The usual annual taxes are those upon
land and malt.
I. The land tax, in it's modern shape, has superseded all
the former methods of rating either property, or persons in
respect of their property, whether by tenths or fifteenths,
subsidies on land, hydages, scutages, or talliages ; a short
explication of which will however greatly assist us in under
standing our antient laws and history.
T pige sSi.

* pi;e 169.
Tenths,
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Tenths, and fifteenths a, were temporary aids issuing out
of personal property, and granted to the king by parliament.
They were formerly the real tenth or fifteenth part of all the
moveables belonging to the subject -, when such moveables,
or personal estates, were a very different and a much less
considerable thing than what they usually are at this day.
Tenths are slid to have been first: granted under Henry the se
cond, who took advantage of the fashionable zeal for croisades
to introduce this new taxation, in order to defray the expence of a pious expedition to Palestine, which he really or
seemingly had projected against Saladine emperor of the Sa
racens ; whence it was originally denominated the Saladine
tenth b. But afterwards fifteenths were more usually granted
than tenths. Originally the amount of these taxes was unC 3°9 ] certain, being levied by assessments new made at every fresh
grant os the commons, a commission for which is preserved
by Matthew Paris * : but it was at length reduced to a cer
tainty in the eighth year of Edward III, when, by virtue of
the king's commission, new taxations were made of every
township, borough, and city in the kingdom, and recorded
in the exchequer ; which rate was, at the time, the fifteenth
part of the value of every township, the whole amounting to
about 29000 /. ami therefore it still kept up the name of a
fifteenth, when, by the alteration of the value of money and
the increase of personal property, things came to be in a very
different situation. So that when, of later years, the commons
granted the king a fifteenth, every parish in England imme
diately knew their proportion of it ; that is, the fame identical
sum that was assessed by the fame aid in the eighth of Edward
III ; and then railed it by a rate among themselves, and re
turned it into the royal exchequer.
The other antient levies were in the nature of a modern
land tax : for we may trace up the original of that charge as
high as to the introduction of our military tenures d ; when
» z Inst. 77. 4. Inst. 34.
Ilovcd. A. D. 1188. Carte. X. 719.
Huaie. i. 329.

t A. D. Jiji.
d See the second book of thesecom-menlaries.
every
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every tenant of a knight's fee was bound, if called upon, to
attend the king in his army for forty days in every year.
But this personal attendance growing troublesome in many
respects, the tenants found means of compounding for it, by
first sending others in their stead, and in process of time by
making a pecuniary satisfaction to the crown in lieu of it.
This pecuniary satisfaction at lalt came to be levied by assess
ments, at so much for every knight's fee, under the name of
scutages ; which appear to have been levied for the first time
in the fifth year of Henry the second, on account os his ex
pedition to Toulouse, and were then (I apprehend) mere ar
bitrary compositions, as the king and the subject could agree.
But this precedent being afterwards abused into a means os [ 310 ]
oppression, (in levying scutages on the landholders by the
royal authority only, whenever our kings went to war, in or
der to hire mercenary troops and pay their contingent expences) it became thereupon a matter of national complaint ;
and king John was obliged to promise in his magna carta "
that no scutage should be imposed without the consent of the
common council of the realm. This clause was indeed
omitted in the charters of Henry III, where1 we only find
it stipulated, that scutages should be taken as they were used
to be in the time of king Henry the second. Yet afterwards,
by a variety of statutes under Edward I. and his grandson S,
it was provided, that the kin;; fliall not take any aids or
tasks, any tulliage. or tax, but by the common assent of the
great men and commons in parliament.
Op the fame nature with scutages upon knights-fees were
the assessments of hydage upon all other lands, and of talliage
upon cities and burghs \ But they all gradually fell into
disuse upon the introduction os subsidies, about the time of
king Richard II and king Henry IV. These were a tax, not
immediately imposed upon property, but upon persons in re
spect of their reputed estates, after tiie nominal rate of 4 s. in
14
1 9 Hen. III. c. 37.
t a : EJw. I. c. 5 ic 6, 34 EJw. I.

st. 4. c. 1. 14 Ed. III. ft. s, c. i.
h Midox, hist. etch. 480.
the
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the pound for lands, and 2 8 d. for goods ; and for those of
aliens in a double proportion. But this assessment was also
made according to an antient valuation ; wherein the com
putation was so very moderate, and the rental of the kingdom
was supposed to be so exceeding low, that one subsidy of this
fort did not, according to sir Edward Coke', amount to more
than 70000 /. whereas a modern land-tax at the fame rate
produces two millions. It was antiently the rule never to
grant more than one subsidy, and two fifteenths at a time :
but this rule was broken through for the first time on a very
pressing occasion, the Spanish invasion in 1588; when the
parliament gave queen Elizabeth two subsidies and four-fif
teenths. Afterwards, as money funk in value, more subsidies
were given ; and we have an instance in the first parliament
of 1640, of the king's desiring twelve subsidies of the com[311] mons, to be levied in three years ; which was looked upon
as a startling proposal : though lord Clarendon says k, that
the speaker, serjeant Glanville, made it manifest to the house,
how very inconsiderable a sum twelve subsidies amounted to,
by telling them he had computed what he was to pay for them
himself ; and when he named the sum, he being known to be
possessed of a great estntc, it seemed not worth any farther
deliberation. And indeed, upon calculation, we shall find,
that the total amount of these twelve subsidies, to beTaifed
in three years, is less than what is now raised in one year,
by a land tax of two shillings in the pound.
The grant of fcut.iges, talliages, or. subsidies by the com
mons did not extend to spiritual preferments ; those being
usually taxed at the same time by the clergy themselves in
convocation : which grants of the clergy were confirmed in
parliament, otherwise they were illegal, and not binding ;
as the seme noble writer observes of the subsidies granted by
the convocation, which continued sitting after the dissolu
tion of the first parliament in 1640. A subsidy granted by
the clergy was after the rate of 4 s. in the pound according
to the valuation of their livings in the king's books ; and
I 4 Inst. 33.

k Hist. b. 2.

>4 Inst. 33.
amounted,
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amounted, as sir Edward Coke tells us to about 20000 /.
While this custom continued, convocations were wont to sit
as frequently as parliaments: but the last subsidies, thus
given by the clergy, were thole confirmed by statute 1 5 Car.
H. cap. lo. Tinct which another method of taxation has ge
nerally prevailed, which takes in the clergy as well as the
kity : in recompence for which the beneficed clergy have'
from that period been allowed to vote at the election of
knights of the shire"1; and thenceforward also the practice"
of giving ecclesiastical subsidies hath fallen into total disuse.
The lay subsidy was usually raised by commissioners ap
pointed by the crown, or the great officers of stitc : and therefoie in the beginning of the civil wars between Charles I. and
his parliament, the latter having ho other sufficient revenue t 312 3
to support themselves and their measures, introduced the
practice of laying weekly and monthly assessments ° of a spe
cific sum upon the several counties of the kingdom ; to be
levied by a pound rate on lands and personal estates : which
were occasionally continued during the whole usurpation,
sometimes at the rate oi 129000 /..a month* sometimes at iri-i
ferior rates0. After the restoration the antient method of
granting subsidies, instead of such monthly assessments', wad
twice, and twice only, renewed 5 viz. in 1663, when four
subsidies were granted by the telrrpbralty, and four by the
clergy, and in 1670, when 800&60 /. was raised by way of
subsidy, which was the last time of raising supplies in that
manners 18). For,themonthlyassessmentsben!gnowcslabliihed
1 4 Inst. 33.
n> Dalt. of sheriffs, 418. Cilb. hist.
of exch. c. 4.
» 29 Not. 4 Mai. 1642.

"-One of these bills of assessment, irt
1656, l« preserved in Scoter, ooilcction, 400. (17)

(17) Sir John Sinclair has given the proportions to be levied
upon each county of an assessment of 70,000/. a month in the year
1660, in his History of the Public Revenue, 1 part, 189.
_(i8) No subsidies were granted cither by the laity or clergy'
after 1663, 15 Car. II. c. 9. Sc 10. The learned Judge has been
misled by the title to the act of the 22 & 23 Car. II. c. 3. in the
* Voi. I.
Dd
year

312

The Rights

Book I.

by custom, being raised by commissioners named by parlia
ment, and producing a more certain revenue from that time
forwards we hear no more of subsidies, but occasional assess
ments were granted as the national emergencies required.
These periodical assessments, the subsidies which preceded
them, and the more antient fcutage, hydage, and talliage,
were to all intents and purposes a land tax j and the assessments
were sometimes expressly called so p. Yet a popular opinion
has prevailed, that the land tax was first introduced in the
P Com. journ. 26 Jun. 9 Dec. 167ft.
year 1670, when he declares it was the last time of raising supplies
by way of subsidy ; for the tide of it is, *' An act to grant a siib" sidy to his majesty for supply of his extraordinary occasions.'*
But although, among a great variety of other taxes, if. in the
pound is to be raised upon land, yet the mode of collecting it is to
tally different from the former subsidy assessment; it is to bolevied by exactly the fame plan and arrangements which were
afterwards adopted in the 4 W. & M. And according to the re
gulations in the statute 4 W. & M. c. 1 . and the valuation of
estates made at that time, the parliament every year at present
renews the grant of the land-tax, and orders it to be collected.
All the material clauses of the statute in the 22 & 23 Car. If.
are copied verbatim in that of the 4 W. if M. ; the act of Charles
is not printed in the common edition of the Statutes at Large, but
it is given at length in Kcble'* edition. And eveD then this scheme
of taxing landed property was not a novelty, for it was first intro
duced in the time of the commonwealth. The substance of this
plan may be seen in an act for an assessment to raise 60,000/. a month
in Scobell's acts, 1656, c. 12.
To those who have leisure and opportunity, it might afford en
tertainment to inquire what was the difference of the assessments
returned into the exchequer in the years 1656, 1670, and 1692. For
besides the present disproportion in the assessment necessarily arising
from a more improved cultivation of land in some counties, it is
commonly supposed that there was an original inequality in the va
luation of estates, from the liberality or fraud of the owners and
assessors in their representations of the value, according to their at
tachment or aversion to the new government.
' 7
reign
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feign of king "William III j because ih the year 1692 a new
assessment or valuation of estates was made throughout the
kingdom : which, though by no means a perfect one, had
this effect, that a supply of 500000 /. was equal to 1 s. in the
pound of the value of the estates given in. And, according
to this enhanced valuation, from the year 1693 to the pre
sent, a period of above fourscore years, the land tax has con
tinued an annual charge upon the subject ; above half the
time at 4/ in the pound, sometimes at 3/, sometimes at 2/,
twice' at 1/, but without any total intermission. The me
dium has been 3/. 3*/. in the pound; being equivalent with
twenty-three antient subsidies, and amounting annually to
more than a million and a half of money. The method of [ ^ 1 3 ]
raising it is by charging a particular sum upon each county,
according to the valuation given in, A. D. 1692 : and this
sum is assessed and raised upon individuals (their personal
estates, as well as real, being liable thereto) by commis
sioners appointed in the act, being the principal landholders
of the county, and their officers (19).
II. The other annual tax is the malt tax ; which is a
sum of 750000/. raised every year by parliament, ever since
1697, by a duty of 6d. in the bushel on malt, and a propot*
tionable sum on certain liquors, such as cyder and perry,
which might otherwise prevent the consumption of malt.
This i3 under the management of the commissioners of the
excise ; and is indeed itself no other than an annual excise,
the nature of which species of taxation I shall presently ex1 In the yean 17312nd 17331
( 1 9) The commissioners are appointed annually in the renewed
aft ; but they cannot execute the office in any county, except in
Wales, under a penalty of 50 /. unless they have some estate or
interest in land within the county, of the clear value of 100 /. a
year, and which was taxed for that sum at the least the year be
fore. The assessors and collectors are principal inhabitants ap
pointed by the commissioners. See the particular provisions of the
statute in Burn's Justice, title, Land Tax,
Dd 2
plain;
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plain: only premising at present, that in the year 1760 an
additional perpetual excise os 3*/. per bushel was laid upon
malt ; to the produce of which a duty of 15 per cent, or near
ly an additional halfpenny per bushel, was added in 1779(20):
and that in 1 763 a proportionable excise was laid upon cyder
and perry, but so new-modelled in 1 766, as scarce to be
worth collecting (21).
The perpetual taxes are,
I. The customs ; or the duties, toll, tribute, or tarifF, pay
able upon merchandize exported and imported. The consi
derations upon which this revenue (or the more antient part
of it, which arose only from exports) was invested in the
king, were said to be twor; 1. Because he gave the subject
leave to depart the kingdom, and to carry his goods along with
him. 2. Because the king was bound of common right to
maintain and keep up the ports and havens, and to protect
the merchant from pirates. Some have imagined they are
* Dyer. 165.
(20) And in the next year, a further additional duty of 6 d. a
bushel was laid upon malt. But by the consolidation act, 27 Geo.
III. c. 13. these duties are repealed; and, in lieu of them,
is laid upon every bushel of malt in England, and half as much in
Scotland. Sir John Sinclair states, that from Michaelmas 1787 to
Michaelmas 1788, the net produce of the perpetual excise upon
malt was 724,786/.; the annual excise 603,317/. ; the duties upon
beer 1,666,152 /. ; upon British spirits 509,167 /. : so that hslrle/
yielded a clear revenue of 3,503,422/. 3 Sine. 125.
- (21) Though the land-tax is supposed, and stated in the an
nual act, to raise, at 4/. in the pound, an income of 1,989,673 /.
7 j. io\d. for England; and 47,954/. is. zd. for Scotland;
making in all, 2,037,627/. 9/. o'^. yet Sir John Sinclair
shews, with great appearance of accuracy, that it is so uniformly
deficient, that, upon an average, the whole amount ought not to
be estimated at more than 1,900,000/. and that the annual malt
tax, after two very favourable years, ending at Michaelmas 1788,
did not average more than 600,000/. 3 Part, 108. 117.
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called with us customs, because they were the inheritance of1
the king by immemorial usage and the common law, and
not granted him by any statute S : but sir Edward Coke hath
clearly shewn that the king's first claim to them was by
grant of parliament 3 Edw. I. though the record thereof is not £ 314 ]
now extant (22). And indeed this is in express, words con
fessed by statute 25 Edw. I. c. 7. wherein the king promises
to take no customs from merchants, without the common
assent of the realm, " saving to us and our heirs, the customs.
• Dyer. 43. pi. 24.

• 1 Inst. 58, 59.

(22) Sir Edward Coke cites a letter patent of Edw. I. in which
the king recites, that the parliament had granted to him and his
heirs quædarn nova confuctndo upon wool, skins, and leather : but
that merchants paid duties and customs long before, appears from
the memorable clause in magna charla, upon which fir Edward
Coke is there commenting : that clause provides, that all mer
chants (hall have safe conduct throughout England, ad tmendum & ■
uendtudimJini omnibus malis tolnetis,perantiquas Cif rtctas con/uetudines :
and he fays, these are subsidies or customs granted by common con
sent fro bono publics. 2 Inst. 58. They seem to have been called
customs, from having been paid from time immemorial; and a.
memorable statute in the 21 Edw. I. c. 5. makes that distinction. It,
states, that several people are apprehensive that the aids, talks,
and prizes, which they had granted for the king's wars and other
occasions, might be turned upon them and their heirs (enserfage)
into an act of slavery ; the king therefore declares and grants,
that he will not draw such temporary aids and taxes into a
custom.
This it a striking and a noble instance of a jealous spirit of li
berty in our ancestors, and that they were anxious to preserve
those rights which, by magna charta, they had successfully vin
dicated.
Lord Coke, both in 2 Inst. 58, and in 4 Inst 29, 3a. shews
from the authorities he cites, that customs or duties were called in
old legal Latin custuma and confuetudincs indiscriminately. But ke
seems very desirous of inculcating the doctrine, that all customs or
duties owe their origin to the authority of parliament ; a doctrine,
which both before and after his time, (he. crown was inclined to
controvert.
. ,
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" on wool, (kins, and leather, formerly granted to us by the
" commonalty aforesaid." These were formerly called the
hereditary customs of the crown ; and were due on the ex
portation onlyof the saidthree commodities, and of noneother:
which were styled thestaple commodities of the kingdom, be
cause they were obliged to be brought to those ports where
the king's staple was established, in order to be there first ra
ted, and then exported u. They were denominated in the
barbarous Latin of our antient records, custuma v ; not consuetudines, which is the language of our law whenever it means
merely usages. The duties on wool, sheep-skins, or woolfells,
and leather, exported, were called custuma antiquafive magna :
and were payable by every merchant, as well native as stran
ger ; with this difference, that merchant strangers paid an
additional toll, viz. half as much again as was paid by na
tives. The custuma parva et nova were an impost of 3 d. in the
pound, due from merchant strangers only, for all commodities
as well imported as exported ; which was usually called the
alien's duty, and was first granted in 3 1 Edw. I v. But these
antient hereditary customs, especially those on wool and
woolfells, came to be of little account, when the nation be
came sensible of the advantages of a home manufacture, and
prohibited the exportation of wool by statute 1 1 Edw. III. c. 1.
There is also another very antient hereditary duty be
longing to the crown, called the prifage or butlerage of wines;
which is considerably older than the customs, being taken
notice of in the great roll of the exchequer, 8 Ric. 1. still ext 3 1 5 1 tant *• Prifage was a right of taking two tons of wine from
every ship (English or foreign) importing into England twenty
tons or more ; one before and one behind the mast : which
by charter of Edward I was exchanged into a duty of is. for
every ton imported by merchant-strangers, and called but
lerage, because paid to the king's butler 1.
u Dav. 9.
„we |,lve adopted it in Englisli, cest,
v This appellation seems to be dcrivw 4. Inst. 19.
ed from the French woid enstum, or
x Madox. hist, exch, 526. 532.
cmtum, which signifies toll or tribute,
y Dav. 8. 2 Bulstr. 154. Stat. Estr.
and owes iVs own etymology to the word 16 Edw. II. Com. journ. 27 Apr. 1689.
cinst, which signifies price, charge, ot, ' < t
Other
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Other customs payable uppn exports and imports were
distinguished into subsidies, tonnage, poundage, and other im
posts. Subsidies were such as were imposed by parliament
upon any of the staple commodities before mentioned, over
and above the cujluma antiqua et magna .- tonnage was a duty
upon all wines imported, over and above the prisage and butlerage aforesaid : poundage was a duty imposed ad valorem, at
the rate of 1 2 d. in the pound, on all other merchandize what
soever •, and the other imposts were such as were occasionally
laid on by parliament, as circumstances and times required *.
These distinctions are now in^t manner forgotten, except by
the officers immediately concerned in this deparrment ; their
produce being in effect all blended together, under the one
denomination of the customs.
By these we understand, at present, a duty or subsidy paid
by the merchant, at the quay, upon all imported as well as ex
ported commodities, by authority of parliament ; unless where,
for particular national reasons, certain rewards, bounties, or
drawbacks, are allowed for particular exports or imports.
Those os tonnage and poundage, in particular, were at first
granted, as the old statutes (and particularly i Eliz. c. 19.)
express it, for the defence of the realm, and the keeping and
safeguard of the seas, and for the intercourse of merchandise
safely to come into and pass out of the fame. They were at
first usually granted only for a stated term of years, as, for two
years in 5 Ric. II but in Henry the sixth's time, they were
granted him for life by a statute in the thirty-first year of his
reign ; and again to Edward IV. for the term of his life also :
fince which time they were regularly granted to all his suc
cessors, for life, sometimes at the first, sometimes at other sub
sequent parliaments, till the reign of Charles the first ; when, [ 316 ]
as the noble historian expresses it b, his ministers were not suf
ficiently solicitous for a renewal of this legal grant. And yet
these imposts were imprudently and unconstitutionally levied
and taken, without consent of parliament, for fifteen years to* Dar. M« ».

* £>*▼• II*
D d4

b Hist. Rcbell. b. 3.
gether j
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ge.ther ; which was one of the causes of those unhappy dis
contents, justifiable at first in too many instances, but which
degenerated at last into causeless rebellion and murder. For,
as in every other, so in this particular cafe, the king ( previous
to the commencement of hostilities) gave the nation ample
satisfaction for the errors of his former conduct, by passing
an act c, whereby he renounced all power in the crown of le
vying the duty of tonnage and poundage, without the express
consent of parliament ; and also all power of imposition upon
any merchandizes whatever. Upon the restoration this duty
was granted to king Charles the second for life, and so it was
to his two immediate successors ; but now by three several
statutes, 9 Ann. c. 6. i Geo. I. c. 12. and 3 Geo. I. c. 7. it is
made perpetual and mortgaged for the debt of the public. The
customs thus imposed by parliament, are chiefly contained in
two books of rates, set forth by parliamentary authority d; one
signed by sir Harbottle Grimston, speaker of the house of com
mons in Charles the second's time; and the other an additional
one signed by sir Spenser Compton, speaker in the reign of
George the first; to which also subsequent additions have been
made (.23), AJiens pay .a larger proportion than natural fub« 16 Car. I.e. 8.

4 Star. ixCar.II. c.4. 11 Geo. I. c. 7.

(23) In the year 1787, by the 27 Geo. III. c. 13. called the
consolidation act, all the former statutes imposing duties of cus
toms and excise were repealed with regard to the quantum of the
duty; and the two books of rates, mentioned by the learned Judge,
were declared to be of no avail for the future ; but all the former
duties were consolidated, and were ordered to be paid according to
a new book Of rates annexed to that statute. Before this act was
passed, it could not be supposed that many persons, beside ex
cisemen and custom-house officers, could be acquainted with the
duties payable upon the different articles of commerce. Sir John
Sinclair fays, that French wine was liable to fifteen, and French
paper to fourteen, different duties, which, of course, lay widely
dispersed in so many acts of parliament. But now, by this ex
cellent improvement, we can immediately find the d'jty upon the!
importation or exportation of any article; or what excise duty
any commodity is subject to, in an alphabetical table. Bullion,
woo!.
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jects, which is what is now generally understood by the alien's
duty $ «> be exempted Trom which is one principal cause of
the frequent applications to parliaments for acts of na
turalization (24).
wool, and some few other commodities, may be imported duty
free. All the articles enumerated in the tables or book of rates,
pay, upon importation or exportation, the sum therein specified,
according to their weight, number, or measure. And all other
goods ar>d merchandize, not being particularly enumerated or de
scribed, and permitted to be imported and used in Great Britain,
shall pay upon importation 27 /. 10/. per cent. ' ad valorem, or for
every 100/. of the value thereof ; but subject to a drawback of
25 /. per cent, upon exportation . Very few commodities pay a duty
upon exportation ; but where that duty is not specified in the ta
bles, and the exportation is not prohibited, all articles may be
exported without payment of duty, provided they are regularly
entered and shipped; but on failure thereof, they are subject to a
duty 6f 5/. 10 j. percent, ad valorem. And to prevent frauds in
the representation' os the value, a very simple and equitable re
gulation is prescribed by the act, viz. the proprietor shall himself
declare the value, and if this should appear not to be a fair and
true estimate, the goods may be seized by the proper officer ; and
four os the commissioners of the customs may direct that the
owner shall be paid the price which he himself fixed upon them,
with an advance of ten per cent, besides all the duty which he may
have paid; and they may then order the goods to be publicly fold,
tnd if they raise any sum beyond what was paid to the owner and
tne subsequent expences, one half of the overplus (hall be paid to
the officer who made the seizure, and the other half to the public
revenue. This statute is of infinite consequence to the commer
cial part of the world ; it has reduced -an important subject from
a perfect chaos to such a plain and simple form, as to induce every
friend to his country to wish that similar experiments were made
upon other confused and entangled branches of our statute law.
(24) By the 24 Geo. III. self. 2. c. 16. it was enacted, that the
petty custom, or additional duty on all the goods ofaliens or strangers,
should cease, except those which had been granted to the city of
London. The city of London still retains a trifling duty called
fcavage, on' the goods of aliens. It is an odious and impolitic
tax ; and it would be honourable to the city of London to adopt
(be liberality of the legislature, and to relinquish it.
These

316

fit Richts

Book I.

These customs are then, we fee, a tax immediately paid by
the merchant, although ultimately by the consumer. And yet
these arc the duties felt least by the people ; and, if prudently
managed, the people hardly consider that they pay them at all.
For the merchant is easy, being sensible he does not pay them
for himself ; and the consumer, who really pays them, conC 3'7 j founds them with the price, of the commodity : in the fame
manner as Tacitus observes, that the emperor Nero gained the
reputation of abolishing the tax os the sale of slaves, though
he only transferred it from the buyer to the seller ; so that it
was, as he expresses it, " remijsum magisspecie, quam vi qmat
*« turn venditor pindcre juberetur-, in partem pretii emptoribut
" accreseebat ' ." But this inconvenience attends it on the
other hand, that these imposts, if too heavy, are a check and
cramp upon trade ; and especially when the value of the com
modity bears little or no proportion to the quantity of the duty
imposed. This in consequence gives rife also to smuggling,
which then becomes a very lucrative employment : and it's
natural and most reasonable punishment, viz. confiscation of
the commodity, is in such cases quite ineffectual ; the intrinsic
value of the goods, which is all that the smuggler has paid,
and therefore all that he can lose, being very inconsiderable
when compared with his prospect of advantage in evading the
duty. Recourse must therefore be had to extraordinary pu
nishments to prevent it ; perhaps even to capital ones : which
destroys all proportion of punisliment f, and puts murderers
upon an equal footing with such as are really guilty of no
natural, but merely a positive, offence.
There is also another ill consequence attending high im
posts on merchandize, not frequently considered, but indis
putably certain ; that the earlier any tax is laid on a commo
dity, the heavier it falls upon the consumer in the end : for
every trader, through whose hands it passes, must have a
profit, not only upon the raw material and his own labour
and time in preparing it, but also upon the very tax itself,
which he advances to the government ; otherwise he loses the
e ifist. /. 13.

* Montcsij. Sp. L. b. 13. c. 8.
use
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use and interest of the money which he so advances. To in
stance in the article of foreign paper. The merchant pays
a duty upon importation, which he does not receive again till
he fells the commodity, perhaps at the end of three months.
He is therefore equally entitled to a prosit upon that duty [ 318
which he pays at the custom-house, as to a prosit upon the
original price which he pays to the manufacturer abroad ; and
considers it accordingly in the price he demands of the sta
tioner. When the stationer fells it again, he requires a prosit
of the printer or bookseller upon the whole sum advanced by
him to the merchant \ and the bookseller does not forget to
charge the full proportion to the student or ultimate con
sumer } who therefore does not only pay the original duty,
but the profits of these three intermediate traders, who have
successively advanced it for him. This might be carried
much farther in any mechanical, or more complicated, branch
of trade.
II. Directly opposite in it's nature to this is the excise
duty 1 which is an inland imposition, paid sometimes upon
the consumption of the commodity, or frequently upon the
retail sale, which is the last stage before the consumption.
This is doubtless, impartially speaking, the most oeconomical
way of taxing the subject : the charges of levying, collect
ing, and managing the excise duties being considerably less in
proportion than in other branches of the revenue (25). It also
renders the commodity cheaper to the consumer, than charg
ing it with customs to the fame amount would do ; for the
reason just now given, because generally paid in a much later
stage of it. But, at the same time, the rigour and arbitrary
proceedings of excise-laws seem hardly compatible with the
temper of a free nation. For the frauds that might be com' mitted in this branch of the revenue, unless a strict watch is

(2;) Sir John Sinclair has calculated that the expence of col
lecting the duties of excise is 5 \ percent, the customs lo,, stamps
3 j, salt 6 j, and the land-tax less than 3 per cent, and that the
average expence of collecting the whole revenue is 7 I per cent.
HM. Rev. 3 part, 162.
kept,

318

the Rights

Book I.

Jcept, make it necessary, wherever it is established, to give the
officers a power of entering and searching the houses of such as
deal in exciseable commodities, at any hour of the day, ancf,
in many cafes, of the night likewise. And the proceedings
in cafe of transgressions are so summary and sudden, that a
man may be convicted in two days time in die penalty of
many thousand pounds by two commissioners or justices of
the peace ; to the total exclnsion of the'trial by jury, and dis
regard of the commonlaw (26). For which reason, though lord
E 319 ] Clarendon tells usg, that to his knowlege the earl of Bed
ford (who was made lord treasurer by king Charles the first,
to oblige his parliament) intended to have set up the excise
in England, yet it never made a part of that unfortunate
prince's revenue ; being first introduced, on the model of the
Dutch prototype, by the parliament itself after it's rupture
with the crown. Yet such was the opinion of it's general
unpopularity, that when in 1642 " aspersions were cast by
«* malignant persons upon the house of commons, that they
«« intended to introduce excises, the house for it's vindication
" therein did declare, that these rumours were false and fcan«' dalous ; and that their authors should be apprehended and
" brought to condign punishment h." However, it's origi
nal 1 establishment was in 1643, an^ it'sprogrefs was gradual;
t Hist, b. 3.
•> Com. Journ. S Oct. 164a.
i The translator and continuator of
Petavius's chronological history (Loud,

1659. sol.) informs us, that it was first
moved for, 18 Maj:. .1643, by Mr.
Prynne. And it appears from the journalssf the commons, that on that day tlie
house

(26) See the jurisdiction of the commissioners and justices of
the peace in cafes of excise in Burn's Justice, title Excise. The
grievances of the excise perhaps exist more in apprehension than in
reality. Actions and prosecutions against officers, commissioners,
and justices, for misconduct in excise cases, are very rarely heard pf
in courts of law. It is certainly an evil that a fair dealer cannot
have the benefit of any secret improvement in the management 9s
his trade or manufactory ; yet perhaps it is more than a:i equivalent
to the public at large, that, by the survey os the excis>, the commo
dity is preserved from many shameful adulterations, as experience
has fully proved since wine was made subject to the? excise saw?.
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being at first laid upon those persons and commodities, where
it was supposed the hardship would be least perceivable, viz.
the makers and venders of beer, ale, cyder, and perry k, and
the royalists at . Oxford soon followed the example of their
brethren at Westminster by imposing a similar duty; both
fides protesting that it should be continued no longer than to
the end of the war, and then be utterly abolished '. But the
parliament at Westminster soon after imposed it on flesh,
wine, tobacco, sugar, and such a multitude of other commo
dities, that it might fairly be denominated general : in pur
suance os the plan laid down by Mr. Pymme (who seems to
have been the father of the excise) in his letter to fir John
Hotham"1, signifying, " that they, had proceeded in the ex" cise to many particulars, and intended to go on farther ;
" but that it would be necessary to use the people to it by
*« little and little." And afterwards, when the nation had [ 320 3
been r.ccustoir.ed to it for a series of years, the succeeding
champions of liberty boldly and openly declared, " the impost
" of excise to be the most easy and indifferent levy that could
" be laid upon the people " :" and accordingly continued it
during the whole usurpation. Upon king Charles's return,
it having then been long established and it's produce well
known, some part of it was given to the crown, in 12 Car.
II. by way of purchase (as was before observed) for the feodal
tenures and other oppressive parts .of the hereditary revenue.
But, from it's first original to the present time, it's very name
has been odious to the people of Eugland. It has neverthe
less been imposed on abundance of other commodities in the
reigns of king William III, and every succeeding prince,
hoyse resolved itself into a committee to
cnnlider of raising money, in consequence
•fwhjchtheexcisc'.vasaf-.erwaidsvoted.
But Mr Prynne was not a member of
parliament till 7 Nov. 1648 ; and publifted in 1654, " A protestation against
" the illegal, detestable, and oft-con" dunned tax and extortion of excise
" in general." It is probably therefoic
■ mistake of the printer for MuPymme,

who was intended for chancellor of the
exchequer under the eail of Bedford.
Lord Clar. b. 7.
Com. Juurn. 17 May 1643.
1 Lcrd C!ar. l>. 7.
n> 30 May 1643. Du^djle of th«
troubles, 110.
" Ord. 14 Aug. 1649. c. 50, Sen.
bel. 72. Scat. 1656. c. 19. Scobcl. 453.
to
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to support the enormous expences occasioned by our wars on
the continent. Thus brandies and other spirits are now ex
cised at the distillery; printed silks and linens, at the printer's;
starch and hair powder, at the maker's ; gold and silver wire,
at the wiredrawer's ; plate in the hands of the vendor, who
pays yearly for a license to sell it ; lands and goods fold by
auction, for which a pound-rate is payable by the auctioneer,
■who also is charged with an annual duty for his license ;

,
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and coaches and other wheel carriages, for which the occu
pier is excised, though not with the same circumstances of
arbitrary -strictness, as in most of the other instances. To
these we may add coffee and tea, chocolate and cocoa paste,
for which the duty is paid by the retailer ; all artificial wines,
commonly called sweets ; paper and pasteboard, first when
made, and again if stained or printed ; malt as before-men
tioned ; vinegars ; and the manufacture of glass •, for all
which the duty is paid by the manufacturer ; hops, for which
the person that gathers them is answerable; candles and soap,
which are paid for at the maker's ; malt liquors brewed for
sale, which are excised at the brewery ; cyder and perry, at
the vendor's ; and leather and (kins, at the tanner's. A list,
which no friend to his country would wish to see farther
increased.
HI. I proceed therefore to a third duty, namely that
upon salt ; which is another distinct branch of his majesty's
extraordinary revenue, and consists in an excise of 3 s. 4 if.
per bushel imposed upon all salt, by several statutes of king
William and other subsequent reigns. This is not generally
called an excise, because under the management of different
commissioners : but the commissioners of the salt duties have
by statute 1 Ann. c. 21. the fame powers, and must observe
the same regulations, as those of other excises. This tax
had usually been only temporary ; but by statute 26 Geo. II.
C. 3. was made perpetual (27).
(27") For particular regulations respecting the duty on salt, see
Burn's Just, title, Excift, Salt.
IV. Another
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IV". Another very considerable branch of the revenue is
levied with greater chearfulness, as, instead of being a bur*
den, it is a manifest advantage to the public. I mean the
post-office, or duty for the carriage of letters. As we hav*
traced the original of the excise to the parliament of 1643, f°
it is but justice to observe that this useful invention owes it's
first legislative establishment to the same assembly.. It ia true,
there existed post-masters in much earlier times: but I appre
hend their business was confined to the furnishing of post*
horses to persons who were desirous to travel expeditiously,
and to the dispatching of extraordinary pacquets upon special
occasions. King James I. originally erected a post-office un»der the controll of one Matthew de Quester or de l'Equefter
for the conveyance of letters to and from foreign parts j
which office was afterwards claimed by lord Stanhope", but
was confirmed and continued to William Frizell and Tho
mas Witherings by king Charles I, A. D. 1632, for the
better accommodation of the English merchants p. In 1635,
the fame prince erected a letter-office for England and Scot
land, under the direction of the fame Thomas "Witherings,
and settled certain rates of postage' : but this extended only
to a few of the principal roads, the times of carriage were
uncertain, and the post-masters on each road were required
to furnish the mail with horses at the rate of %\d. a mile. [ 322
Witherings was superseded, for abuses in the execution of
both his offices, in 1 640 ; and they were sequestered into the
hands of Philip Burlamachy, to be exercised under the care
and oversight of the king's principal secretary of state r. On
the breaking out of the civil war, great confusions nnd in
terruptions were necessarily occasioned in the conduct of the
letter-office. And, about that time, the outline of the pre
sent more extended and regular plan seems to have been con
ceived by Mr. Edmond Prideaux, who was appointed attor
ney general to the commonwealth after the murder of king
Charles. He was chairman of a committee in 1642 for con• Litcb. Rep. 87.
p I* Rym, Ftti. 385.

1 Ibid. 650. ao Rym. 19a.
• ao Rjra. 419.

0
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fidering what rates should be set upon inland letters 5 ; and
afterwards appointed post-master by an ordinance of both the!
houses', in the execution of which office he first established
a tveekly conveyance of letters into all parts of the nation u }
thereby saving to the public the charge of maintaining post*
masters to the amount of 7000V. per annum. And, his own
emoluments being probably very considerable, the common
council of London endeavoured to erect another post-office
in opposition to his ; till checked by a resolution of the house
of commons w, declaring, that the office of post-master is and'
ought to be in the sole power and disposal of the parliament.
This office was afterwards farmed by one Manleyin 1654*.
But, in 1657, a regular post-office was erected by the authdrity of the protector and his parliament (2#), upon nearly the
fame model as has been ever since adopted, and with the
fame rates of postage as continued till the reign of queert
Anne *. After the restoration a similar office, with some
improvements, was established by statute 12 Car. II. c. 35*
but the rates of letters were altered, and some farther regular
tions added, by the statutes 9 Ann. c. 10. (3Geo. I. c. 2i<
s Com. Journ. 28 Mar. 1642.
t Ibid. 7 Sept. 1 644.
« lb\d. 21 Mar. 1649.
w Ibid. 21 Mar. 1649.

* Scobell. 358.
y Com. Journ. 9 June 1657. Scd.
bell. 511.

(28) The preamble of the ordinance states, that the establishing
one general post-office, besides the benefit to commerce, and the coavenience of conveying public dispatches, " will be the best mean*
«« to discover and prevent many dangerous and wicked designJ
*« against the commonwealth."
The policy of having the correspondence of the kingdom under
the inspection os government is still continued ; for, by a war
rant from one of the principal secretaries of state, letters miy be
detained and opened ; but if ariy person shall wilfully detain or
open a letter delivered to the post-office without such authority,
he (hall forfeit icl. and be incapable of having any future em
ployment in the post-office. 9 Ann. c. 10. s. 40. But it has been
decided, that no person is subject to this penalty but those who areemployed in the post-office. 5 T. R. 101.
• •
1
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Chi 8.

c/" Persons.

322

26 Geo. II. c. 12. 5 Geo. III. c. 25. & 7 Geo. III. c. 50.
and penalties were enacted, in order to confine the carriage
of letters to the public office only, except in some few cases :
a provision which is absolutely necessary ; for nothing but
an exclusive right can support an office os this fort : many [323
rival independent offices would only serve to ruin one ano
ther. The privilege of letters coming free of postage, to
and from members of parliament, was claimed by the house
of commons in 1 660, . when the first legal settlement of the
present post-office was made z;but afterwards dropped1 upon
a private assurance from the crown, that this privilege should be
allowed the members b (29). And accordingly a warrant was
constantly issued to the post-mastcr-general c, directing the
allowance thereof, to the extent of two ounces in weight :
till at length it was expressly confirmed by statute 4 Geo. III.
c. 24 ; which adds many new regulations, rendered necessary
by the great abuses crept into the practice of franking (30) j
» Com. Journ. 17 Dec. 1660.
" Ibid, 7.1 Dec. 1660.

t> Jl/'.d. <6 Apr. 1735.
c Hid. 26 Feb. 1734.

(29) The following account of it in the 23 vol. Parl. Hist,
p. 56. is curious, and proves what originally were the sentiments of
the two houses respecting this privilege. " Colonel Titus reported
" the bill for the settlement of the post-office, with the amendments :
*« Sir Walter Carle delivered a proviso for the letters of all raem«* bers of parliament to go free, during their sitting : Sir Heneage
** Finch said, It was a poor mendicant proviso, and helo-iu the honour
" of the house. 'Mr. Prynn spoke also against the proviso : Mr.
** Bunckley, Mr. Boscavven, Sir George Downing, and Serjeant
*' Charlton, for it ; the latter saying, ' The council's letters went
" free.' The question, being called for, the speaker, Sir Har" bottle Grimstone, was unwilling to put it ; . saying, he wot
" ashamed of it ; nevertheless the proviso was carried, and made
f part of the bill, which was ordered to be ingrossed." This
proviso the lords disagreed to, and left it out of the bill ; and the
com rnons agreed to their amendment. 3 Hats. 82.
(30) And that the great loss to the public revenue by the exer
cise of this privilege might be farther diminished, the 24 Geo.
III. sess. 2. c. 37. provides, that no letter (hall go free, unless the
; .Vol. I.
E e
member
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whereby tiie annual amount of franked letters had gradually
increased', from 2360c/. in the year 1715, to 170700/. in
the year 1 763 d. There cannot be devised a move eligible
method, than this, of railing money upon the subject : for
therein both the government and the people find a mutual
benefit. The government acquires a large revenue ; and
the people do their business with greater ease, expedition, and
cheapness, than they would be able to do if no such tax (and
of course no such office) existed (31).
<1 Xhid. »3 Mar. 1764.
member (hall write the whole of the superscription, and (hall add
his own name, and that of the post-town from which the letter ia
intended to be sent, and the day of the month in words at length,
besides the year, which may be in figures ; and unless the letter
shall be put into the post-office of the place, so that it may be sent
on the day upon which it is dated. And no letter (hall go free
directed to a member of either house, unless it is directed to him
where he (hall actually be at the delivery thereof ; or to his resi
dence in London, or to the lobby of his house of parliament.
And if any person (hall fraudulently counterfeit or alter such
superscription, he shall be guilty of felony, and (hall be trans
ported for seven years.
(31) It was determined so long ago as the 13 W. III. by three
of the judges of the court of King's Bench, though contrary to
the pertinacious opinion of lord 0. J. Holt, that no action could
be maintained against the poftmaster-general, for the loss of bills
or articles sent in letters by the post. I Ld. Raym. 64.6. Comyns,
100, &c. A similar action was brought against lord le Despencer
and Mr. Carteret, postmasters-general, in 1 778, to recover a bank
note of 100/. which had been sent by the post and was lest. Lord
Mansfield delivered the opinion of the court, and proved, with
such perspicuity and ability, that there was no resemblance or
analogy between the postmasters and a master carrier, and that
no action for any loss in the post-office could be brought against
any person, except him by whose actual negligence the loss ac
crued, that this point seems as fully established, as if it had been
declared by the soil authority of parliament. Ccnvp. 754.
For this reason it is recommended, by the secretary of the postoffice, to cut bank-notes, and to fend one half at a time. This is
the
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V. A fifth branch of the perpetual revenue consists in
the stamp duties, which are a tax imposed upon all parchrnent and paper whereon any legal proceedings, or private in
struments of almost any nature whatsoever, are written; and,
also upon licenses for retailing wines, letting horses to hire,
and for certain other purposes ; and upon all almanacks,
news-papers, advertisements, cards, dice, and pamphlets
containing less than fix sheets of paper. These imposts arc
very various, according- to the nature of the thing stamped,
rising gradually from a penny to ten pounds. This is also a
tax, which though in some instances it may be heavily felt, by
greatly increasing the expence of all mercantile as well as legal
proceedings, yet (if moderately imposed) is of service to the
public in general, by authenticating instruments, and render- [ 324 J
ing it much more difficult than formerly to forge deeds of any
standing ; since, as the officers of this branch of the revenue
vary their stamps frequently by marks perceptible to none but
themselves, a man that would forge a deed of king William's
time, must know and be able to counterfeit the stamp of that
date also. In France and some other countries the duty is
laid on the contract itself, not on the instrument in which it
is contained ; (as, with us too, besides the stamps on the in
dentures, a tax is laid by statute 8 Ann. c. 9. of 6d. in the
pound, upon every apprentice-fee, if it be 50 /. or under ; and
1 in the pound, if it be a greater sum) but this tends to draw
the subject into a thousand nice disquisitions and disputes con-

the only safe mode of sending bank-notes, as the bank would never
pay the holder of that half which had been fraudulently obtained.
Many attempts have been made by postmasters in country
towns, to charge a halfpenny or a penny a letter upon delivery at
the houses in the town above the parliamentary rates, under pre
tence that they were not obliged to carry the letters out of the
office gratis ; but it has been repeatedly decided, that such a de
mand is illegal, and that they are bound to deliver the letters to
the inhabitants within the usual and establilhed limits of the town,
without any addition to the rate of postage. 5 2?«.rr. 2^09. 2 Bl.
Rip. 996. Cewp. 18a.
Ee 2
cerning
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earning the nature of his contract, and whether taxable or
not; in which the farmers of the revenue are sure to have the
advantage" (32). Our general method answers the purposes of
the state as well, and consults the ease of the subject much
better. The first institution of the stamp duties was by statute
5 & 6 W. & M. c. 2 1 . and they have since in many instances
been increased to ten times their original amount (33).
VI. A sixth branch is the duty upon houses and win
dows. As early as the conquest mention is made in domesday book of fumage or fuage, vulgarly called smoke farthings;
which were paid by custom to the king for every chimney
in the house. And we read that Edward the black prince
(soon aster his successes in France) in imitation of the Englifli custom, imposed a tax of a florin upon every hearth in
his French dominions f. But the first parliamentary esta* Sp. of L, b. xiii. c. 9.
f Mod. Un. Hist, xxiii. 463. Spelm. Gloss, tit. Fuage.

(32) It is considered a rule of construction of revenue acts, in
ambiguous cafes, to lean in favour of the revenue. This rule i«
agreeable to good policy and the public interests; but, beyond that,
which may be regarded as established law, no one can ever be
said to have an undue advantage in our courts.
(33) And perhaps by ten different acts of parliament. It is cer
tainly true, that the items of seven different long statutes must be
picked out and summed up, to produce the present stamp duty
upon an indenture, lease, or bond. One cannot but express sur
prise, that each new stamp-act has not consolidated the duties im
posed upon the respectives articles by former statutes. When a
deed or instrument is produced in court, no one can fay whether
, it is d^uly stamped or not, but by collecting together, with a great
probability of an error, all the duties which lie dispersed in the
various stamp-acts prior to it's date.
If each stamp-act declared the whole amount of the stamp at
the time> it would prevent much confusion and vexation in a sub
ject of the highest importance. But till this plan is adopted by
the legislature, Dr. Burn, in the tide Stamps, and Kearfley in his
useful sixpenny Tax-tables, will be our readiest, if not our surest,
guides.
bliihment
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blistiment of it in England was by statute 13 & 14 Car. II.
c. 10. whereby an hereditary revenue of is. for every hearth,
in all houses paying to church and poor, was granted to the
king for ever. And, by subsequent statutes for the more
regular assessment of this tax, the constable and two other
substantial inhabitants of the parish, to be appointed yearly,
(or the surveyor, appointed by the crown, together with
such constable or other public officer) were, once in every
year, empowered to view the inside of every house in the pa- [
rish. But, upon the revolution, by statute 1 W. & M. st. 1.
c. 10. hearth-money was declared to be " not only a great
n oppression to the poorer fort, but a badge of slavery upon
" the whole people, exposing every man's house to be en~
u tered into, and searched at pleasure, by persons unknown
" to him; and therefore, to erect a lasting monument of
" their majesties goodness in every house in the kingdom,
•« the duty of hearth-money was taken away and abolished."
This monument of goodness remains among us to this day :
but the prospect of it was somewhat darkened, when in six
years afterwards by statute 7 W. III. c. 18. a tax was laid
upon all houses (except cottages) of 2 j., now advanced to £r.
per annum, and a tax also npon all windows, if they exceed- •
ed nine, in such house. Which rates have been from time
to time 8 varied, being now extended to all windows exceed
ing six ; and power is given to surveyors, appointed by the
crown, to inspect the outside of houses, ami also to pass
through any house two days in the year, into any court or
yard, to inspect the windows there. A new dtrty from 6 d. to
1 s. in the pound, was also imposed by statutes 1 8 Ueo. Ill;
c. 26. and 19 Geo. III. c. 59. on every dwelling-house in
habited, together with the offices and gardens therewith oc
cupied : which duty, as well as the former, is under (he di
rection of the commissioners of the' land tax (34).
t Stat. 20 Geo. II. c. 3. 31 Geo. II. c. 22. 2 Geo. III. c. 8. 6 Geo. III. c. 38.
(3.4) If the house, offices, and garderis arc worth from 5 /. to
M /. the occupier shall pay 6d. in the pound; if from 30/. to 40/.
Ee 3
yd.
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VII. The seventh branch of the extraordinary perpetual
revenue is a duty of 21/. per annum for every male servant
retained or employed in the several capacities specifically men
tioned in the act of parliament, 'and which almost amount to
an universality, except such as are employed in husbandry,
gd. ; if 40/. or upwards, is. in the pound. Farm-houses and
cottages are excepted.
These duties shall be paid over and above 3/. a year, which by
the 6 Geo. III. c. 38. was payable for every house (except by
persons exempted from their poverty) : but by the 32 Geo. III.
C. 2. this tax of 3 s. shall not be paid for any house with less than
7 windows.
Besides these duties, there must be paid the tax upon windows
imposed by 6 Geo. III. c. 38. and the additional tax introduced
by the commutation act the 24. Geo. III. self. 2. c. 38.
The old duty upon windows by ThQ additional tax by the com
6 Geo. III. c. 38. upon every
mutation act for every house
house with,
with,
/. d.
/. /. /.
2
each
windows
is
7
windows
0
6 0
P
7
—
0 6
8
—
—
0 8 0
S
—
0 8
0 10 6
9
—
—
9
—
IO
—
—
10
P 10
0 '3 0
—
—
l 0
,n
ti
—
—
0 15 6
—
—
l 2
1a
ia
—
—
0 18 0
—
—
1 4
13
—
—
1 1 a
»3
14,15,16,17,18, 19,1 6
14
—
—
1 5 0
—
—
1 7
so
from 1 4 to 25 each number in
—
1 8
ai
creases by 5 s.
— . —
1 9
sa
from 25 to 29 inclusive 4 0 0
—
—
23
1 10
30 to 34
4 10 0
—
—
35 t0 39
1 11
*4
S 0 0
thus increasing by 10/.
*S and upwards 2 0
95 to 99
11 0 0
100 to 109
12 0 0
1 10 to 1 19
13 0 0
thus increasing by 1 /.
lUo & upwards 20 0 0
See this subject more fully stated in Burn, tit. House.
trade,
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trade, or manufacture?. This was imposed by statute 1 7 Geo.
HI. c. 39. amended by 19 Geo. III. c. 59. and is under the
management of the commissioners of the land arid window
*" (3S>VIII. An eighth branch is the duty arising from licenses
to hackney coaches and chairs in London, and the pnrts ad
jacent. In 1 654 two hundred hackney coaches were allowed
within London, Westminster, and six miles round, under the
direction of the court of aldermen \ By statute 1 3 & 14 Car,
II. c. 2. four hundred were licensed; and the money arising
thereby was applied to repairing the streets '. This number
was increased to seven hundred by statute 5 W. & M. c. 22.
and the duties vested in the crown : and by the statute 9
Ann. c. 23. and other subsequent statutes for their govern
ment j, there are now a thousand licensed coaches and four
hundred chairs. This revenue is governed by commissioners
of it's own, and is, in truth, a benefit to the subject ; as
the expense of it it felt by no individual, and it's necessary
regulations have established a competent jurisdiction, where
by a very refractory race of men may be kept in some tole
rable order (36).
•> Scobell. 313.
1 Com. Joorn. 14 Feb. 1661.
j 10 Ann. c. 19. § 15S. 12 Geo. I.

c. 1 5. 7 Geo. III. c. 44. 10 Geo. III.
c. 44. 11 Geo. III. c. 24. 28. 12 Geo.
III. c. 49.

(35) By the 25 Geo. III. c. 43. the former taxes upon servants
were repealed, and the following were enacted :
/. s.
For I male servant
1 5 per annum.
2
I 5 each.
3 or 4
1 10
5, 6, or 7,
1 15
8, 9, or 10,
20
1 1 or more
3 o
And every bachelor above the age of 21 (hall pay 1 !. cs. for
each male servant he keeps in addition to the above taxes.
(36) In the year 1770 one thousand hackney coaches were
licensed, for each of which the proprietors paid a tax of 5 /. a week •
£e 4
by
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IX. The ninth and last branch of the king's extraordinary
perpetual revenue is the duty upon offices and pensions ; con
sisting in an annual payment of i s. in the pound (over and
above all other duties k) out of all salaries, fees, and perqui
sites, of offices and pensions payable by the crown, exceeding
the value of 100 /. per annum. This highly popular taxation
was imposed by statute 3 1 Geo. II. c. 22. and is under the
direction of the commissioners of the land tax.
. The clear neat produce of these several branches of the
revenue, after all charges of collecting and management
paid, amounts at present annually to about seven millions
pnd .three quarters sterling •, besides more than two millions
and a quarter raised by the land and malt tax (37). How
k Previous to this, i deduction ofbi. for discharging the debts on the civil list,
in the pound was charged on all pensions by llatutes 7Geo. I. st. i.e. 17. nGeo.
and annuities, and all salaries, fees, and I. c. 17. and 12 Ge». I. c. 2. This
wages of all offices of profit granted by million, being charged on this particuor derived from the crown ; in order to lar fund, is not considered as any part of
pay the interest at the rate of three per the national debt.
tent, on one million, which was raised

by the 24 Geo. III. sess. 2. c. 27. that duty was doubled ; so from
this article government derives a revenue of 26,000/. a year. In
consequence of so great an increase in the duty upon them, the
fares were altered by 26 Geo. III. c. 7. and were thus fixed : For
any distance not exceeding one mile and a quarter 1 beyond that
and not exceeding two miles \s.6d. and for every half mile be
yond that 6a. more, for ten miles from London or Westminster ;
which distance they may be compelled to go every day at a season
able hour 5 and what is a seasonable hour is explained by 32 Geo.
III. c. 47. But if the coachman is kept waiting, he may, if he
chuses, demand' his fare according to the time by this rule ; vix.
for the first three quarters of an hour 1 s. for the next quarter 6d.
and for every 20 minutes after the first hour 6 J. more; but if the
coach is hired for the day, he shall take only 14*. 6d. for the iz
hours. See further regulations in Burn, tit. Hackney Coaches.
(37) Since this was written by the author, that immense sum has
been greatly augmented ; for Sir John Sinclair (3 Hist. Rev. 154.)
states, that the produce of the revenue, as it was paid into the ex
chequer
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■these immense sums are appropriated, is next to be considered.
And this is, first and principally, to the payment of die in
terest of the national debt.
In order to take a clear and comprehensive view of the na
ture of this national debt, it must first be premised, that after
the revolution, when our new connections with Europe in
troduced a new system of foreign politics, the expenses of the
nation, not only in settling the new establishment, but in
maintaining long wars, as principals, on the continent, for the
chequer free of all charges in the course of the year from Mi
chaelmas 1787 to Michaelmas 1788 was as follows
Annual Taxes.
£.
Land-tax
—
—
1,950,000
Malt- tax
—
—
6oc,ooo
2*550,000
Perpetual Taxes.
The customs
—
—
3,789,274
m. ' •/■„ ? deducting the annual 1
The excise 1
*
}6.i;i,727
£ milt-tax as above, J ' 5 ' '
Stamps
—
—
1,278,214.
Miscellaneous taxes or incidents
1»8o3>755
Total

—

15,572,970

The great improvement of this revenue from the year 1783 to
the year 1 792 will appear by the following statement taken from an
useful and correct publication entitled " A Brief Examination into
" the Increase of the Revenue of Great Britain," p. 9.
Produce of all the permanent taxes,
From 5th January 1783 to 5th January 1784.
£. 10,194,259
1784.
-•
1785
10,856,996
1785
—
1786
1.2, 104,798
1786
—
1787
K>*67,055
1787
—
1788
12,923, 13,.
1788
—
1789
13,007,642
1789
—
1790
13,433,068
j79o
—
1791
14,072,978
I791
—
1792
14,132,000
security
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security of the Dutch barrier, reducing the French monar
chy, settling the Spanish succession, supporting the house of ,
Austria, maintaining the liberties of the Germanic body, and
other purposes, increased to an unusual degree : insomuch
that it was not thought advisable to raise all the expenses of
any one year by taxes to be levied within that year, lest the
unaccustomed weight of them sliould create murmurs among
the people. It was therefore the policy of the times to anti
cipate the revenues of their posterity, by borrowing immense
sums for the current service of the state, and to lay no more
taxes upon the subject than would suffice to pay the annual
Interest of the sflms so borrowed : by this means converting
t 327 ] the principal debt into a new species of property, transferable
from one man to another at any time and in any quantity.
A system which seems to have had it's original in the state of
Florence, A. D. 1344 : which government then owed about
60000/. sterling: and, being unable to pay it, formed the
principal into an aggregate sum, called metaphorically a mount
or bank, the shares whereof were transferable like our stocks,
with interest at 5 percent, the prices varying according to the
exigencies of the state1. This policy of the English parliament
laid the foundation of what is called the national debt : for a
few long annuities created in the reign of Charles II. will hard
ly deserve that name. And the example then set has been so
closely followed during the long wars in the reign of queen
Anne, and since, that the capital of the national debt (funded
and unfunded) amounted at the close of the session in June
1777, to about an hundred and thirty-six millions (38): to pay
I Pro ternsore, frospe, fro commode, mlnt'uur eorum fretium atjut augtsiit. Aretin. See Mod. Un. Hist, zixt1.ii 6.
(38) The national debt in 1755,1
£.
£.
previous to the French war, was J 7Z>28o,ooo;Interest2,654,ooo
In :January' 1776,
,
...
.' before the 1\ 123,964,000;
d1tt04.ii
1,000
American war, it was
j
In 1786, previous to which the"!'
whole debt of the last war was not f 239,154,000^11109,275,000
funded, it was
j
Exclusive
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flic interest of which, together with certain annuities for Hvca
and years, andthecharges of managements), amountingannually to upwards of Four millions and three quarters, the ex
traordinary revenues just now enumerated (excepting only
the land-tax and annual malt-tax) are in the first place mort
gaged, and made perpetual by parliament. Perpetual, I fayg
but still redeemable by the same authority that imposed them:
which, if it at any time can pay off the capital, will abolilh
those taxes which are raised to discharge the interest.
Bt this means the quantity of property in the kingdom is
greatly increased in idea, compared with former times : yet,
if we coolly consider it, not at all increased in reality. We
may boast of large fortunes, and quantities of money in the
funds. But where does this money exist ? It exists only io
name, in paper, in public faith, in parliamentary security:
and that is undoubtedly sufficient for the creditors of the pub
lic to rely on. But then what is the pledge, which the pub
lic faith has pawned for the security of these debts ? The land,
the trade, aud the personal industry of the subject} from

Exclusive of a capital of 1,991,000/. granted by parliament to the
American loyalists, as a compensation for their loss of property.
Brief Exam, 10.
(39) Sir John Sinclair, has calculated the expence of collecting
the whole revenue at 1,379,872/. ; and has stated, that the boun
ties allowed and paid from the different departments of the revenue
in the year 1788, amounted to 536,180/. This sum, added to the
charges of collection and management, amounts to 1,916,0524
And this must be raised from the public by taxation, in addition to
the net income paid into the exchequer, which, in the ycr.r 1788,
he represents to have been 15,572,970/. therefore, in that year,
the people of Great Britain paid, in taxes of every description, a
gross sum os 17,400,000/. 3 Part, 161. And since that time,
by the increased commerce and prosperity of the country, this is
augmented by considerably more than another million. The num
ber of officers employed in collecting this vast revenue, Sir John
Sinclair estimates at 12,500. 3 Part, 157.
In France the revenue officers amount to 250,000. IB. 156.
whicnL
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which the money must arise that supplies the several taxes.
In these therefore, and these only, the property of the public
[ 328 ] creditors does really and intrinsically exist : and of course the
land, the trade, and the personal industry of individuals, are
diminished in their true value just so much as they are pledged
to answer. If A's income amounts to 100 /. per annum; and
he is so far indebted to B, that he pays him 50 /. per annum
for his interest ; one half of the value of A's property is trans
ferred to B the creditor. The creditor's property exists in
the demand which he has upon the debtor, and no where else;
and the debtor is only a trustee to his creditor for one half of
the value of his income. In short, the property of a credi
tor of the public consists in a certain portion of the national
taxes : by how much therefore he is the richer, by so much
the nation, which pays these taxes, is the poorer (40).

(40) It is a very erroneous notion indeed to suppose, that the
property of the kingdom is increased by national debts, con
tracted in consequence of the expences of war. On the contrary,
the principal of the debt is the exact amount of the property
which the nation has loll from it's capital for ever. The Ameri
can war cost the nation 116 millions sterling, and the effect is pre
cisely the same as if so much of it's wealth and treasure in corn,
cattle, cloth, ammunition, coin, tec. had been collected together,
and thrown into the sea, besides the loss accruing from the destruc
tion of many of it's, most productive hands. When this property
is consumed, it never can be retrieved, though industry and care
may acquire and accumulate new stores. Such a supply, by no
mode of taxation that has yet been devised, cquld be collected at
once, without exhausting the patience and endurance of the peo
ple. But by the method of funding, the subjects are induced to
suppose, that their suffering consists only in the payment of the
yearly interest of this immense waste. The ruin is completed be
fore the interest commences, and that is paid by the nation to the
nation, and returns back to it's former channel and circulation ;
like the balls in a tennis court, however they may be tossed from
one side to the other, their sum and quantity, within the court,
continue the fame. The extravagance of individuals naturally
suggested the system of funding public debts. When a man can
not satisfy the immediate demands of his creditor, it is an obvi
ous
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The only advantage, that can result to a nation from
public debts, is the increase of circulation by multiplying
the cash of the kingdom, and creating a new species of cur
rency, assignable at any time and in any quantity ; always
therefore ready to be employed in any beneficial undertaking,
by means of this it's transferable quality ; and yet producing
some profit even when it lies idle and unemployed. A certain

ous expedient to give him a promissory note, to pay him at a future
day, with interest for the time ; and if this is an assignable note, so
that the creditor may be enabled to persuade another to advance him
the principal and to stand in his place, it is exactly similar to the debts
or securities of government, except that, in general, they are not
payable at anydefinite time. All debts, when no effects remain, both
in public and private, are certain evidence ofthe waste and consom ption ofso much property, which nothing can restore, though frugality
and industry may alleviate the future consequences. When a debt
is contracted, a man is not richer for paying it ; if he owes one
hundred pounds, and pays interest for it, he is in no degree richer
by calling in one hundred pounds from which he receives the fame
interest, and therewith discharges th« debt ; but probably, if he
does so, he will feel himself more comfortable and independent,
and will find his credit higher, if his occasions should oblige him
to borrow in future. So it is with governments ; when the debt is
contracted, and the money spent, the mischief is done, the discharge of the debt can add nothing (or little comparatively) im
mediately to the stock or capital of the nation. But yet these im
portant consequences may be expected from it ; viz. from the
abolition of taxes upon candles, soap, salt, beer, and upon a
melancholy catalogue of the necessary articles of life, taxes
which take from those who have nothing to spare, the prjee of la
bour would be lowered, manufactures would flourish with renewed
vigour, the minds of the people would be cheered, and the nation
would again have credit and spirit to meet it's most formidable
enemies, and to repel and resent both injury and insult. All the [
nations of Europe have learnt from such dear-bought experience,
that poverty and misery are the inevitable consequences of war,
)
aj to give us reason to hope, that the lives and property of man- , ,
kind will not, in suture, be dissipated with the profusion and wan- ' j
tonnes* of former times.
proportion
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proportion of debt seoms therefore to be highly useful to a
trading people } but what that proportion is, it is not for me
to determine. Thus much is indisputably certain, that the
present magnitude of our national incumbrances very far ex
ceeds all calculations of commercial benefit, and is productive
of the greatest inconveniences. For, first, the enormous
taxes, that arc raised upon the necessaries of life for the pay
ment of the interest of this debt, are a hurt both to trade and
manufactures, by raising the price as well of the artificer's
subsistence, as of the raw material, and of course, in a much
greater proportion, the price of the commodity itself. Nay,
the very increase of paper-circulation itself, when extended
beyond what is requisite for commerce or foreign exchange,
has a natural tendency to increase the price of provisions as
well as of all other merchandize. For, as it's effect is to
multiply the cash os the kingdom, and this to such an extent
that much must remain unemployed, that cash (which is the
C 329 ] universal measure of the respective vahies of all other commo
dities) must necessarily siuk in it's own value m, and every
thing grow comparatively dearer. Secondly, if part of this
debt be owing to foreigners, either they draw out of the king
dom annually a considerable quantity of specie for the interest ;
or else it is made an argument to grant them unreasonable
privileges, in order to induce them to reside here. Thirdly,
jf the whole be owing to subjects only, it is then charging
the active and industrious subject, who pays his share of the
taxes, to maintain the indolent and idle creditor who receives
them. Lastly, and principally, it weakens the internal strength
of a state, by anticipating those resources which should be re
served to defend it in caseof necessity (41 ). The interest wenow
*> See page 176.
(41) The last is certainly a serious and unanswerable objection
to the increase of the national debt ; but the three first objections
made by the learned Judge do not seem to be very satisfactory.
It is not clear that it is an evil, that tilings should grow nominally
dear in proportion to the increase of specie, or the medium of
commerce ; for they will still rtuin their relative, or comparative
values
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pay for our debts would be nearly sufficient to maintain any
war, that any national motives could require. And if our
ancestors in king William's time had annually paid, so long
as their exigencies lasted, even a less sum than we now an
nually raise upon their accounts, they would in the time of
war have borne no greater burdens, than they have bequeathed
to and settled upon their posterity in time of peace ; and
might have been eased the instant the exigence was over.
The respective produces of the several taxes beforementioned were originally separate and distinct funds; being se
curities for the sums advanced on each several tax, and for
them only. But at last it became necessary, in order to avoid

values with each other. Dr. Adam Smith has ably (hewn the
benefit which a country derives, from substituting any cheap ar
ticle for gold and silver. The consequence is, that the precious
metah do not become of less value ; or if so, it is but in a small
degree ; but they are carried to a foreign market, and bring back
an increase of capital to the country. If one million pounds worth
of paper, or shells, would answer as well to fettle accounts, go to
market, and would serve all the purposes of gold and silver,
whilst these preserved their price abroad ; and if the coin of this
country, at present, amount to 30 millions, we should gain what
was equivalent to 29 millions by the substitution. But the paper
security, created by the national debt, is little used in payments,
or as a medium of commerce, like bills of exchange.
As to the second objection, foreigners can only take away the in
terest of money which they have actually brought into the country,
and which, it mull be presumed, our merchants are deriving as
great a benefit from, and probably much greater.
With regard to the third objection, I cannot think it sound dis
cretion ever to raise an invidious distinction between those who pay,
and those who receive the taxes, and to treat the latter with con
tempt. It cannot be supposed that property will ever be accu
mulated by idleness and indolence ; and he surely deserves the best
of his country, who, in disposing of the fruits of his industry,
prefers the funds to any other security : for without such confi
dence, the nation would soon be reduced to a state of bankruptcy
and rain.
10
(ronfufton,
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confusion, as they multiplied yearly, to reduce the number"
of these separate funds, by uniting and blending them toge
ther ; superadding the faith of parliament for the general se
curity of the whole. So that there are now only three capi
tal funds of any account, the aggregateswad, and the genera/
fund, so called from such union and addition ; and the south
sea fund, being the produce of the taxes appropriated to pay
the interest of such part of the national debt as was advanced
by that company and it's annuitants. Whereby the separate
funds, which were thus united, are become mutual securities
for each other ; and the whole produce of them, thus aggre
gated, liable to pay such interest or annuities as were formerly
C 33° 3 charged upon each distinct fund ; die faith of the legislature
being moreover engaged to supply any casual deficiencies.
The customs, excises, and other taxes, which are to support
these funds, depending on contingencies, upon exports, im
ports, and consumptions, must necessarily be of a very uncer
tain amount; but though some of them have proved unproduc
tive, and others deficient, the sum total hath always been con
siderably more than was sufficient to answer the charge upon
them. The surplusses therefore of the three great national
funds, the aggregate, general, and south sea funds, over and
above the interest and annuities charged upon them, are di
rected by statute 3 Geo. I. c. 7. to be carried together, and to
attend the disposition of parliament ; and are usually denomi
nated thesinking fund, because originally destined to sink and
lower the national debt. To this have been since added many
other entire duties, granted in subsequent years; and the an
nual interest of the sums borrowed on their respective credits
is charged on and payable out of the produce of the sinking
fund. However, the neat surplussts and savings, after all' de
ductions paid, amount annually to a very considerable sum.
For as the interest on the national debt has been at several
times reduced, (by the consent of the proprietors, who had
their option either to lower their interest or be paid their prin
cipal) the savings from the appropriated revenues came at
length to be extremely large. This sinking fund is che last.
%
7
resort
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resort of the nation ; it's only domestic resource on which
must chiefly depend all the hopes we can entertain of ever dis
charging or moderating our incumbrances. And therefore
the prudent and steady application of the large sums now
arising from this fund, is a point of the utmost importance,
ami well worthy the serious attention of parliament ; which
was thereby enabled, in the year 1765, to reduce above two
millions sterling of the public debt ; and several additional
millions in several succeeding years (41).
But, before any part of the aggregate fund (the surplufles
whereof are one of the chief ingredients that form the sinking
fund) can be applied to diminish the principal of the public C 33 1 3
debt, it stands mortgaged by parliament to raise an annual sum
for the maintenance of the king's houstiold and the civil list.
For this purpose, in the late reigns, the produce of certain
branches of the excise and customs, the post-office, the duty
on wine licenses, the revenues of the remaining crown- lands,
the profits arising from courts of justice, (which articles in
clude all the hereditary revenues of the crown,) and also a
clear annuity of 1 20,000 /. in money, were settled on the king
for life, for the support of his majesty's houstiold, and the
honour and dignity of the croWn. And, as the amount of
these several branches was uncertain, (though in the last
reign they were computed to have sometimes raised almost a
(42) By the 26 Geo. HI. c. 31. parliament had the wisdom
and firmness to vest unalienably in commissioners, the sum of
l.coo.coo/. annually, for the reduction of the national debt;
in which act every possible precaution was taken that could be
devised, for preventing this fund from being diverted at any fu
ture dme, and for carrying to the account of the commissioners
for the purposes of the act, the interest of such stock as should be
purchased, and such temporary annuities as Ihould fall in.
Under the provisions of this act, eight millions two hqndred
thousand pounds of the capital of the national debt had been
purchased in Feb. 1792 ; and the amount of the annual sum, then
applicable for the reduction of it, was one million three hundred
ud sixty thousand pounds. Brits Exam. 1 1.
Vol. I.
F£
million,)
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million,) if they did not arise annually to 800,000 /. the par
liament engaged to make up the deficiency. But his present
majesty having,' soon after his accession, spontaneously signi
fied his consent, that his own hereditary revenues might be so
disposed of as might best conduce to the utility and satisfac
tion of the public ; and having graciously accepted the limited
sum of 800,000/. per annum for the support of his civil list ;
the said hereditary and other revenues were carried into and
made a part of the aggregate fund, and the aggregate fund
was charged " with the payment of the whole annuity to the
crown of 800,000/. which, being found insufficient, was in
creased in 1777 to 900,000/. per annum. Hereby the reve
nues themselves, being put under the fame care and manage•
ment as the other branches of the public patrimony, produce
more and are better collected than heretofore; and the public
is still a gainer of near 100,000/. per annum by this disinter
ested conduct of his majesty. The civil list, thus liquidated,
together with the four millions and three quarters, interest of
the national debt, and more than two millions produced from
the sinkingfund, make up the seven millions and three quarters
per annum, neat money, which were before stated to be the an
nual produce of our perpetual taxes; besides the immense,
though uncertain, sums arising from the annual taxes on land
E 33 2 1 an^ ma't»
wh*ch> at an average, may be calculated at more
than two millions and a quarter ; and, added to the preced
ing sum, make the clear produce of the taxes (exclusive of the
charge of collecting) which are raised yearly on the people
of this country, amount to about ten millions sterling (43).
The expenses defrayed by the civil list are those that in any
shape relate to civil government ; as, the expenses of the
royal houfhold ; the revenues allotted to the judges, previous
"to the year 1758 ; all salaries to officers of state, and every
of the king's servants ; the appointments to foreign embafn Stat. 1 Ceo. HI. c. 1.

(43) See notes 37, 38, and 39, to this chapter.
sadors j
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sadors; the maintenance of the queen and royal family ; the
king's private expenses, or privy purse ; and other very nu
merous outgoings, as secret service money, pensions, and
other bounties : which sometimes have so far exceeded the re
venues appointed for that purpose, that application has been
made to parliament to discharge the debts contracted on the
civil lift; as particularly in 1724, when one million "was
granted for that purpose by the statute 1 1 Geo. I. c. 1 7. and
in 1769 and 1777, when half a million and 600,000/. were
appropriated to the like uses, by the statutes 9 Geo. III.
c. 34. and 17 Geo.,III. c. 47.
The civil list is indeed properly the whole of the king's
revenue in his own distinct capacity ; the rest being rather the
revenue of the public, or it's creditors, though collected and
distributed again, in the name and by the officers of the
crown : it now standing in the fame place, as the hereditary
income did formerly j and, as that has gradually diminished,
the parliamentary appointments have increased. The whole
revenue of queen Elizabeth did not amount to more than
600,000 /. a year 0 : that of king Charles I was p 800,000 / (44).
and the revenue voted for king Charles II was 4 1,200,000 /.
though complaints were made (in the first years at least) that
it did not amount to so much
But it must be observed,
that under these sums were included all manner of public ex
penses ; among which lord Clarendon in his speech to the
parliament computed, that the charge of the navy and land
forces amounted annually to 800,000 /. which was ten time3
more than before the former troubles'. The fame revenue, [ 333 ]
subject to the same charges, was settled on king James II ' :
«> Seepage 317.
' Ibid. 4 Jun. 1663. Lord Clar. Hid.
• Lord CUr. continuation. 163.
s Lord Clar. 165.
P Com. Journ. 4 Sept. 1660.
* Stat. I Jac. II. c. 1.
1 Ibid.
(44) The revenue of the commonwealth was upwards of
1,500,000/. (Sine Hist. Re-j. 2 vol. xiv.) This is a striking in
stance to prove, that the burdens of the people are not necessarily
lighten.:, by a change in the government.
Ffa
but
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but by the increase of £*ade, and more frugal1 management, itr
amounted on an average to a million and a half per annum,
(besides other additional customs, granted by parliament V
-which produced an annual revenue of 400,000 1. J out of
which his fleet and amny were maintained at the yearly ex
pense of* 1,100,000/. After the revolution, when the par
liament took into it's- own hands the annual support of the
forces both maritime and military, a civil list revenue wa»
fettled- on the new king and queen, amounting, with the
hereditary duties, to. 700,000/. per annum*-; and the fame
was continued to queen Anne ami king George I'. That
of king George II, we have seen, was nominally augmented
to z 800,000 /. and in fact was considerably more: and that oSt
his present majesty is avowedly increased- to the limited sum
of 900,000 /. And upon the whole it i6 doubtless-much better
for the crown* and also for the people, to have the revenue
fettled upon the modem footing rather than the antient. For
the crown ; because it is more certain, and collected with
greater ease : for the people ; because they are now delivered
from the feodal hardships, and other odious branches of the
prerogative. And though complaints have sometimes- beeiv
made of the increase os the civil lrst, yet if we consider the"
sums that have been formerly granted, the limited extent un
der which it is now established, therevenuefand prerogativesgiven up in lieu of it by the crown, the numerous branches
ef the present royal family, and (above all) the diminution
ef the value of money compared with what it was worth in
the last century, we must acknowlege these complaints to be
void of any rational foundation ; and that it is impossible ttt
support that dignity, which a king of Great Britain mould
maintain, with an income in any degree less than what isnow established by parliament.
[ 334 ]

T^ms finises on' inquiries into- the fiscal prerogatives of
the king } or his revenue, both ordinary and extraordinary.
« Hid. e. 3. ft 4.
» Com. Journ. 1 Mir. so Mar. i5»8.
* Cam. joura- i^Mu. 1701.

y Jbid. 17 Mar. 1701. xi Aug. 17x4.
* Sut. 1 Ceo. II, €, j,
...
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We have therefore now chalked out all the principal outlines
r>f this vast title of the law, the supreme executive magistrate,
-or the king's majesty, considered in his several capacities and
points of view. But, before we entirely dismiss this subject, it
may not be improper to take a short comparative review of the
power of the executivemagistrate, or prerogative ofthe crown,
as it stood in former days, and as it stands at present. And we
cannot but observe, that most of the laws for ascertaining, li
miting, and restraining this prerogative Ifcve been made withia
■the compass of little more than a century past; from the peti
tion of right in 3Car.I. to the present time. So that the powers
of the crown are now to all appearance greatly curtailed and
diminislied since the reign of king James the first: particularly,
by the abolition of the star chamber and high commission courts
in the reign of Charles the first, and by the disclaiming of mar
tial law, and the power of levying taxes on the subject, by the
same prince; by the disuse of forest laws for a century past: and
by the many excellent provisions enacted under Charles the se
cond; especially the abolition of military tenures, purveyance,
and pre-emption; the habeas corpus act ; and the act to prevent
the discontinuance of parliaments for above three years; and,
fince the revolution, by the strong and emphatical words in
which our liberties are asserted in the bill of rights, and act of
settlement; by the act for triennial, fince turned into septennial,
elections ; by the exclusion of certain officers from the house
of commons; by rendering the feats of the judges permanent,
and their salaries liberal and independent ; and by restraining
the king's pardon from obstructing parliamentary impeach
ments. Besides all this, if we consider how the crown is impo
verished and stripped os all it's antient revenues, so that it must
greatly rely on the liberality of parliament for it's necessary
support and maintenance, we may perhaps be led to think, that
the ballance is inclined pretty strongly to the popular scale, and
that the executive magistrate has neither independence nor.
power enough left to form that check upon the lords and.
commons, which the founders of our constitution intended.
But, on the other hand, it is to be considered, that every [ 33c ]
prince, in the first parliament aster his accession, has by long
Ff3
usage
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usage a truly royal addition to his hereditary revenue settled
upon him for his life ; and has never any occasion to apply to
parliament for supplies, but upon some public necessity of the
whole realm. This restores to him that constitutional inde
pendence, which at his first accession seems, it must be own
ed, to be wanting. And then, with regard to power, we
may find perhaps that the hands of government are at least
sufficiently strengthened} and that an English monarch is now
in no* danger of being overborne by either the nobility or the
people. The instruments of power are not perhaps so open
and avowed as they formerly were, and therefore are the less
liable to jealous and invidious reflections ; but they are not the
weaker upon that account. In short, our national debt and
taxes (besides the inconveniencies before mentioned) have also
in their natural consequences thrown such a weight of power
into the executive scale of government, as we cannot think
"was intended by our patriot ancestors ; who gloriously strug
gled for the abolition of the then formidable parts of the pre
rogative, and by an unaccountable want of foresight esta
blished this system in their stead. The entire collection and
management of so vast a revenue, being placed in the hands
of the crown, have given rife to such a multitude of new of
ficers created by and removable at the royal pleasure, that
they have extended the influence of government to every cor
ner of the nation. Witness the commissioners and the mul
titude of dependents on the customs, in every port of the
kingdom ; the commissioners of excise, and their numerous
subalterns, in every inland district; the post-masters, and their
servants, planted in every town, and upon every public road ;
the commissioners of the stamps, and their distributors, which
are full as scattered and full as numerous ; the officers of the
salt duty, which though a species of excise and conducted in
the same manner, are yet made a distinct corps from the or
dinary managers of that revenue ; the surveyors of houses and
windows ; the receivers of the land tax ; the managers of lot
teries ; and the commissioners of hackney coaches ; all which
C 33°" D are eitlier mediately or immediately appointed by the crown,
and removable at pleasure without any reason 'assigned : these,
7
• it
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!t requires but little penetration to fee, must give that power,
on which they depend for subsistence, an influence moll
amazingly extensive. To this may be added the frequent op
portunities of conferring particular obligations, by preference
in loans, subscriptions, tickets, remittances, and other mo
ney-transactions, which will greatly increase this influence ;
and that over those persons whose attachment, on account of
their wealth, is frequently the most desirable. All this is the
natural, though perhaps the unforeseen consequence of erect
ing our funds of credit, and to support them establishing our
present perpetual taxes : the whole of which is entirely new
since the restoration in 1660; and by far the greatest part
since the revolution in 1688. And the fame may be said with
regard to the officers in our numerous army, and the places
which the army has created. All which put together give
the executive power so persuasive an energy with respect to
■the persons themselves, and so prevailing an interest with
their friends and families, as will amply make amends for the
loss of external prerogative.
But, though this profusion of offices should have no effect
on individuals, there is still another newly acquired branch of
power ; and that is, not the influence only, but the force of
a disciplined army : paid indeed ultimately by the people, but
immediately by the crown : raised by the crown, officered by
the crown, commanded by the crown. They are kept on
foot it is true only from year to year, and that by the power
of parliament : but during that year they must by the nature
of our constitution, if raised at all, be at the absolute disposal
of the crown. And there need but few words to demonstrate
how great a trust is thereby reposed in the prince by his peo
ple. A trust, that is more than equivalent to a thousand
little troublesome prerogatives.
Add to all this, that besides the civil list, the immense
revenue of almost seven millions sterling, which is annually
paid to the creditors of the public, or carried to the sinking
fund, is first deposited in the royal exchequer, and thence [ 337 }
Ff 4
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issued out to the respective offices of payment. This revenue
the people can never refuse to raise, because it is made per-*
petual by act of parliament : which also, when well consi
dered", will appear to be a trust of great delicacy and high
importance.
Upon the whole therefore I think it is clear, that, what*
ever may have become of the ;.jminalt the real power of the
crown has not been too far weakened by any transactions io
the last century. Much is indeed given up ; but much is
also acquired. The stem commands of prerogative have
yielded to tbe milder voice of influence : the slavish and ex*
ploded doctrine of non-resistance has given way to a military
establishment by law ; and to the disuse of parliaments has
succeeded a parliamentary trust os an immense perpetual re
venue. When, indeed, by the free operation os the sinking
fund, our national debts shall be lessened } when the posture
of foreign affairs, and the universal introduction of a well
planned and national militia, will suffer our formidable army
to be thinned and regulated ; and when (in consequence of
all) our taxes shall be gradually reduced ; this adventitious
power of the crown will slowly and imperceptibly diminish,
as it slowly and imperceptibly rose. But, till that shall hapr
pen, it will be our especial duty, as good subjects and good
Englishmen, to reverence the crown, and yet guard against
corrupt and servile influence from those who are intrusted
with it's authority ; to be loyal, yet free ; ohedient, and yet
independent ; and, above every thing, to hope that we may
long, very long, continue to be governed by a sovereign,
who, in all those public acts that have personally proceeded
from himself, hath manifested the hightst veneration for the
free constitution of Britain ; hath already in more than one
instance remarkably strengthened it's outworks ; and will
therefore never harbour a thought, or adopt a persuasion, in
any the remotest degree detrimental to public liberty.
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CHAPTER THE NINTH.
of

subordinate

MAGISTRATES.

IN a former chapter of these commentaries* we distin
guished magistrates into two kinds ; supreme, or those in
whom the sovereign power of the state resides j and subor
dinate, or those who act in an inferior secondary sphere. We
have hitherto considered the former kind only ; namely, the
supreme legislative power or parliament, and the supreme
executive power, which is the king : and are now to proceed
to inquire into the rights and duties of the principal subor
dinate magistrates.
And herein we are not to investigate the powers and du
ties of his majesty's great officers of state, the lord treasurer,
lord chamberlain, the principal secretaries, or the like ; be
cause I do not know that they arc in that capacity in any con
siderable degree the objects of our laws, or have any very im
portant share of magistracy conferred upon them : except that
the secretaries of state are allowed the power of commitment,
in order to bring offenders to trial b. Neither shall I here
treat of the office and authority of the lord chancellor, or
the other judges of the superior courts of justice 5 because
they will find a more proper place in the third part of these
commentaries. Nor fliall I enter into any minute disquisitions,
with regard to the rights and dignities of mayors and alder
men, or ofher magistrates of particular corporations ; because
* cb. 1. pijt 146.
* I Leon. 70. i Leon. 175. Comb.

14]. 5 Mod. 84. Salic. 347. Carth.
291^
these
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these arc mere private and strictly municipal rights, depend
ing entirely upon the domestic constitution of their respective
franchises. But the magistrates and officers, whose rights
and duties it will be proper in this chapter to consider, arc
such as are generally in use, and have a jurisdiction and au
thority dispersedly throiigh&ut the kingdom : which are, prin
cipally, sheriffs; coroners; justices of the peace ; constablesi
surveyors- of highways ; and overseers of the poor. In treat
ing of all which I shall inquire into, first, their antiquity and
original ; next, the manner in which they are appointed and
may be removed; and lastly, their right s and duties. And
first of sheriffs!
,
I. The sheriff is an officer of very great antiquity in this
kingdom, his name being derived from two Saxon words^
vxipe genep, the reeve, bailiff, or officer of the shire.
He is called in Latin vice-comes, as being the deputy of the
earl or comes ; to whom the custody of the shire is said to
have been committed at the first division of this kingdom into
counties. But the earls in process of time, by reason of
their high employments and attendance ori the king's person,
not being able to transact the business of the county, were
delivered of that burden c ; reserving to themselves the ho'nour, hut the labour was laid on the sheriff.' So that now
"the sheriff does all the king's business in the county ; and
though he be still called vice-comes, yet he is entirely inde
pendent of, and not subject to the earl ; the king by his let
ters patent committing cujlodiam comitatus to the sheriff, and
him alone.
Sheriffs were formerly chosen by the inhabitants of the
several counties. In confirmation of which it was ordained
by statute 28 Edw. I. c. 8. that the people stiould have elec
tion of sheriffs in every shire, where the shrievalty is not of
inheritance. For antiently in some counties the sheriffs were
hereditary ; as I apprehend they were in Scotland till the
statute 20 Geo. II. c. 43 ; and still continue in the county of
c Dalian of sheriff,, c. 1.
Westmor

Ch. 9.

»/ Persons.

340

Westmorland to this day (1) : the city of London having also
the inheritance of the shrievalty of Middlesex vested in their
body by charter * (2). The reason of these popular elections is
assigned in the fame statute, c. 13. M that the commons
" might chuse such as would not be a burthen to them."
And herein appears plainly a strong trace of the democratical part of our constitution ; in which form of government
it is an indispensible requisite, that the people should chuse
their own magistrates c. This election was in all probabi
lity not absolutely vested in the commons, but required the
royal approbation. For, in the Gothic constitution, the judges
of the county courts (which office is executed by our shejifF) were elected by the people, but confirmed by the king :
and the form of their election was thus managed : the peo
ple, or incolae territorii, chose twelve electors, and they
nominated three persons, ex qu'ibus rex uuum corifrmabat f.
But with us in England these popular elections, growing
tumultuous, were put an end to by the statute 9 Edw. II.
i\. 2. which enacted, that the sheriffs should from thenceforth
be assigned by the chancellor, treasurer, and the judges; as
d 3 Rep. 71.
« Montesq. Sp. L. b. 2. c. z.

f Sticrnh. dtjure Goth. I. I. c. 3.

(1) The earl of Thanet is hereditary sheriff of Westmorland.
This office may descend to, and be executed by, a female ; for
" Ann countess of Pembroke had the office of hereditary sheriff
" of Westmorland, and exercised it in person. At the aslizes at "
" Appleby she sat with the judges on the bench." Harg. Co.
Liu. 326.
(z) The election of the sheriffs of London and Middlesex was
granted to the citizens of London for ever in very ancient times,
upon condition of their paying 300/. a year to the king's exche
quer. In consequence of this grant, they have always elected two
sheriffs, though these constitute together but one officer ; and if
one die, the other cannot act till another is elected. (4 Bac. Air.
447.) In the year 1748, the corporation of London made a byelaw, imposing a sine of 600/. upon every person, who being
elected, should refuse to serve the office of sheriff. See the case
cf Evans, esq. and the chamberlain os London, 2 Burn. E. L. 185.
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being persons in whom the fame trust might with confidence
be reposed. By statuses 14 Edw. III. c. 7. 23 Hen. VI.
c. 8. and 21 Hen. VIII. c. 20. (3) the chancellor, treasurer,
president of the king's council, chief justices, and chief ba
ron, are to make this election ; and that on the morrow of
All Souls in the exchequer. And the king's letters patent,
appointing the new stierifTs, used commonly to bear date the
sixth day os November e. The statute of Cambridge, 1 2
Ric. II. c. 2. ordains, that the chancellor, treasurer, keeper
of the privy seal, steward of the king's house, the king's
chamberlain, clerk of the rolls, the justices of the one bench
and the other, barons of the exchequer, and all other that
shall be called to ordain, name, or make justices of the peace,
sheriffs, and other officers of the king, shall be sworn to act
indifferently, and to appoint no man that sueth either privily
or openly to be put in office, but such only as they shall judge
to be the best and most sufficient. And the custom now is (and
[ 341 ] has been at least ever since the time of Fortcscue h, who was
chief justice and chancellor to Henry the sixth) that all the
judges, together with the other great officers and privy coun
sellors, meet in the exchequer on the morrow of All Souls
yearly, (which day is now altered to the morrow of St. Mar
tin by the last act for abbreviating Michaelmas term,) and then
and there the judges propose three persons, to be reported (if
approved of) to the king, who afterwards appoints one of
them to be sheriff (4).
f Scat 12 Edw. IV. c. 1.

>> it L. L. c. 14.

(3) This last statute, as is observed by Mr. Wooddeson, 1 vol.
89. seems quite to a different purpose.
(4) The following is the present mode of nominating sheriffs in
the exchequer 011 the morrow of St. Martin :
The chancellor, chancellor of the exchequer, the judges, and
several of the privy council assemble, and an officer of the court
administers an oath to them in old French, that they will nominate
no one from favour, partiality, or any improper motive : this done,
the fame officer having the list of the counties in alphabetical or
der, and of those who were nominated the year preceding, reads
over
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This custom, of the twelve judges proposing three persons,
seems borrowed from the Gothic constitution before-men
tioned V with this difference, that among the Goths the twelve
nominors were first elected by the people themselves. And
this usage ef ours at it's first introduction, I am apt to believe,
was founded upon some statute, though not now to be found
among our printed laws : first, because it is materially differ
ent from the direction of all the statutes before mentioned ;
which it is hard to conceive that the judges would have
countenanced by their concurrence, or that Fortefcue would
have inserted in his book, unless by the authority of some sta
tute : and also, because a statute is expressly referred to in the
record, which fir Edward Coke tells 113 j he transcribed from
the council book of 3 March, 34 Hen. VK and which is in
j 1 Inst. 559.
over the three names, and the last of the three he pronounces tobe the present sheriff; but where there has been a pocket-lheriff,
he reads the three names upon the list, and then declares who i»
the present sheriff. If any of the ministry or judges has an objec
tion to the names, he then mentions it, zni another gentleman i»
nominated in his room ; if no objection is made, some one rises and
fays, *' to the two gentlemen I know no objection, and I recom** mend A. B. Esq. in the room of the present sheriff."
Another officer has a paper with a number of names given bin*
by the clerk of affize for each county, which paper generally
contains the names of the gentlemen upon the former list, and also
of gentlemen who are likely to be nominated, and whilst the three
are nominated, he prefixes I, 2, or 3, to their names, according to
the order in which they are placed ; which, for greater certainty,
ke afterwards reads over twice. Several objections are made togerttlemen ; some, perhaps, al their own request ; such as, that they
arc abroad, that their estates are small and incumbered, that they
have no equipage, that they are practising barristers, or officers in
the militia, &c.
The new stieriff is generally appointed about the end of the fol
lowing Hilary term ; this extension of the time was, probably, in
consequence of the 17 Edw. IV. c. 7. which enables the old sheriff to
hold hb office aver Michaelmas and Hilary terms.
9
substance
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substance as follows (5). The king had of his own authority
appointed a man sheriff of Lincolnshire, which office he re
fused to take upon him : whereupon the opinions of the
judges were taken, what should be done in this behalf. And
the two chief justices, fir John Fortefcue and sir John Prifot, delivered the unanimous opinion of them all j " that the
" king did an error when he made a person sheriff, that was
** not chosen and presented to him according to theJlatute /
" that the person refusing was liable to no sine for disobedi" ence, as if he had been one of the three persons chosen ac" cording to the tenor of theJiatute ; that they would advise
** the king to have recourse to the three persons that were
" chosen according to the Jlatute, or that some other thrifty
*.' man be intreated to occupy the office for this year; and
" that, the next year, to eschew such' inconveniences, the
" order of the Jiatute in this behalf made be observed." But
s 342 ] notwithstanding this unanimous resolution of all the judge*
of England, thus entered in the council book, and the statute
34 & 35 Hen. VIII. c. 26. § 61. which expressly recog(5) I am inclined to disagree with the learned Judge's conjec
ture, that the present practice originated from a statute which
cannot now be found ; because if such a statute ever existed, it
must have been pasted between the date of this record, the 34
Hen. VI. and the statute 23 Hen. VI. c. 8. referred to by the learned
Commentator in the preceding page ; for that statute recites and
ratifies the 14 Edw. III. c. 7. which provides only for the nomina
tion of one person to fill the office whin vacant ; yet the former
statute 9 Edw. II. st. z. leaves the number indefinite, 'viz.. sheriffs shall
be assigned by the chancellor, &c. and if such a statute had passed
in the course of those eleven years, it is probable that it would
have been referred to by subsequent statutes. I should conceive
that the practice originated from the consideration that, as the kingwas to confirm the nomination by his patent, it was more conve
nient and respectful to present three to him than only one ; aad
though this proceeding did not exactly correspond with the direc
tions of the statute, yet it was not contrary to it's spirit, or in strict
ness to it's letter ; and therefore the judges might, perhaps, think
themselves warranted in saying, that the three persons were chosen
according to the tenor of the statute.
nizes
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nizes this to be the law of the land, some of out writers 1
have affirmed, that the king, by his prerogative, may name
whom he pleases to be sheriff, whether chosen by the judges
or no. This is grounded on a very particular cafe in the fifth
year of queen Elizabeth, when, by reason of the plague, there
was no Michaelmas term kept at Westminster ; so that the
judges could not meet there in crajlim animarum to nominate
the sheriffs : whereupon the queen named them herself, with
out such previous assembly, appointing for the most part one
of the two remaining in the last year's list
And this cafe,
thus circumstanced, is the only authority in our books for the
making these extraordinary sheriffs. It is true, the reporter
adds, that it was held that the queen by her prerogative might
make a sheriff without the election of the judges, non objlante
aliquo Jlatuto in contrarium : but the doctrine of non obJlante'st
which sets the prerogative above the laws, was effectually
demolished by the bill of rights at the revolution, and abdi
cated Westminster-hall when king James abdicated the king
dom. However, it must be acknovrleged, that the practice
of occasionally naming what are called pocket-sheriffs, by
the sole authority of the crown, hath uniformly continued to
the reign of his present majesty ; in which, I believe, few
(if any) compulsory instances have occurred (6).
Sheriffs, by virtue of several old statutes, are to contiauc in their office no longer than one- year : and yet it hath
• Jenkins. 119.

It Dyer. 225.

(6) When the king appoints a person sheriff, who is not one of
the three nominated in the exchequer, he is called a pocket-sheriff,
tt is probable, that no compulsory instance of the appointment of
a pocket-sheriff ever occurred ; and the unanimous opinion of the
judges, preserved in the record cited by the learned Commentator
from a Inst. 559. precludes the possibility of such a case. This is
an ungracious prerogative ; and whenever it is exercised, unless
the occasion is manifest, the whole administration of justice
throughout one county for a twelvemonth, if not corrupted, is
certainly suspected. The cause ought to be urgcr.t or inevitable,
when recourse is had to this prerogative.
I
been
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been said 1 that a sheriff may be appointed durantebeneplacitot
or during the king's pleasure ; and so is the form of the royal
writ m. Therefore, till a new sheriff be named, his office
x

cannot be determined, unless by his own death, or the de
mise of the king ; in which last case it was usual for the
successor to send a new writ to the old sheriff" : but now by
statute I Ann. st. I. c. 8. all officers appointed by the pre£ 343 ] ceding king may hold their offices, for fix months after the
king's demise, unless sooner displaced by the successor. "We
may farther observe, that by statute i Ric. II. c. 1 1. no man
that has served the office of sheriff for one year, can be com*
pelled to serve the same again within three years afters 7).
We sliall find it is of the utmost importance to have the
sheriff appointed according to law, when we consider his
power and duty. These are either as a judge, as the keeper
of the king's peace, as a ministerial officer of the superior
courts of justice, or as the king's bailiff.
In his judicial capacity he is to hear and determine all
causes of forty shillings value and under, in his county court,
of which more in it's proper place ; and he has also a judicial
power in divers other civil cafes °. He is likewise to decide
the elections of knights of the shire, (subject to the control of
the house of commons,) of coroners, and of verderors ; to
judge of the qualification of voters, and to return such as he
sliall determine to be duly elected.
As the keeper of the king's pence, both by common law
and special commission, he is the first man in the county, and
superior in rank to any nobleman therein, during his office %
1 4 Rep. 31.
n> Palt. of slieriffs. 8.
« Ibid. 7.

0 Dale. c. 4.
P i Roll. Rep. 2J7.

(7) If there be other sufficient within the county. Until a
different regulation was made by 8 Eliz. c. 16. in a great many in
stances two counties had one and the fame sheriff : this is still the
cafe in the counties of Cambridge and Huntingdon.
He
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He may apprehend, and commit to prison, all p'erstfns who
break the peace, or attempt to break it ; and may bind any
one in a recognizance to keep the king's peace, lie mav, and
is bound ex ojtcio to pursue, and take all traitors, murderers,
felons, and other misdoers, and commit them to'paol for fife
custody. He is also to defend his county against any of the
king's enemies when they come into the land : and for this
purpose, as well as for keeping the peace and pursuing felons*
he may command all the people of his county to a;tend him;
which is called the pojse comhatus, or power of the county i :
and this summons every person above fifteen years old, and
under the degree of a peer, is bound to attend upon warning r,
under pain of fine and imprisonment*. But though the [ 344 J
sheriff is thus the principal conservator of the peace in his
county, yet by the express directions of the great charter
he, together with the constable, coroner, and certain other
officers of the king, are forbidden to hold any pleas of the
crown, or, in other words, to try any criminal offence. For
it would be highly unbecoming, that the executioners of jus
tice should be also the judges ; should impose, as well as levy,
fines and amercements ; should one day condemn a man to
death, and personally execute him the next. Neither may he
act as an ordinary justice of the peace during the time of his
office u : for this would be equally inconsistent 5 he being* in
many respects the servant of the justices.
In his ministerial capacity the slieriff is bound to exrcute
all process issuing from the king's courts of -justice. In the
commencement of civil causes, he is to serve the writ, to
arrest, and to take bail ; when the cause comes to trial, he
must summon and return the jury ; when it is determined,
he must fee the judgment of the court carried into execution.
Iu criminal matters, he also arrests and imprisons, he re
turns the jury, he has the custody of the delinquent, and he
q D*lt. e. 95.
' Lamb. Eircn. 31;.
• Stat. a Htn. V. «. ».
Vol. I.

« cap. 17.
B Si»l. 1 Mar. st. j. c. 8.
'
Gg
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executes the sentence of the court, though it extend to death
itself.
As the king's bailiff, it is his business to preserve the rights
of the king within his bailiwick ; for so his county is fre
quently called in the writs ; a word introduced by the princes
of the Norman line ; in imitation of the French, whose
territory is divided into bailiwicks, as that of England into
counties w. He must seise to the king's use all lands devolved
to the crown by attainder or escheat ; must levy all fines and
forfeitures ; must seise and keep all waifs, wrecks, estrays,
and the like, unless they be granted to some subject ; and
must also collect the king's rents within the bailiwick, if
commanded by process /rom the exchequer
[ 345 J

To execute these various offices, the sheriff has under
him many inferior officers ; an under-fheriff, bailiffs, and
gaolers ; who must neither buy, sell, nor farm their offices,
on forfeiture of 500/^.
The under-lheriff usually performs all the duties of the
office ; a very few only excepted, where the personal pre
sence of the high-sheriff is necessary. But no under-fheriff
shall abide in his office above one year * ; and if he does, by
statute 23 Hen. VI. c. 8. he forfeits 200/. a very large pe
nalty in those early days. And no under-fheriff or sheriff's
officer sliall practise as an attorney, during the time he con
tinues in such office*: for this would be a great inlet to
partiality and oppression. But these salutary regulations are
shamefully evaded, by practising' in the names of other at
torneys, and patting in sham deputies by way of nominal
under-sheriffs : by reason of which, says Dalton b, the undersheriffs and bailiffs do grow so cunning in their several places,
that they are able to deceive, and it may well be feared that
w Fortesc. dc L. L. c. 34.
» Dalt. c. tj.
y but. 3 Gca.
15.

* Stat. 4* Edw. III. c. 9.
1 Stit. 1 Hen. V. c. 4.
b rf sheriffs, e. n j.
many
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many of them do deceive, both the king, the high-slieriss,
and the county..
Bailiffs, ot sheriff's officers, are either bailiffs of hun
dreds, or special bailiffs. Bailiffs of hundreds axe officers
appointed over those respective districts by the sheriffs, to
collect fines therein ; to summon juries ; to attend the judges
and justices at the aflises, and quarter sessions ; and also to
execute writs and process in the several hundreds. But, as
these are generally plain men, and not thoroughly skilful in
this latter part of their office, that of serving writs, and
making arrests and executions, it is now usual to join special
bailiffs with them ; who are generally mean persons, employed
by the sheriffs on account only of their adroitness and dex
terity in hunting and seising their prey. The sheriff being
answerable for the misdemesnors of these bailiffs, they are C 34°" J
therefore usually bound in an obligation with sureties for the
due execution of their office, and thence are called boundbailiffs ; which the common people have corrupted into a
much more homely appellation.
Gaolers are also the servants of the sheriff, and he must
be responsible for their conduct. Their business is to keep
safely all such persons as are committed to them by lawful
warrant : and, if they suffer any such to escape, the sheriff
shall answer it to the king, if it be a criminal matter ; or,
in a civil case, to the party injured5. And to this end the
sheriff must'' have lands sufficient within the county to an
swer the king and his people (8). The abuses of gaolers and
c Dilt. c. 118. 4 Rep. 34.
* Stat. 9£dw. II. st. 2. 2 Edw. III.

c. 4. 4 Edw. III. c. 9. 5 Edw. III. c.
4. 13 & 14 Car. II. c. 21. § 7.

(8) This is the only qualification required from a sheriff. That
it was the intention of our ancestors that the lands of a sheriff
should be considerable, abundantly appears from their having this
provision so frequently repeated, and at the same time that they
obtained a confirmation of magna cbarta and their most valuable
liberties. As the sheriff, both in criminal andciyl cafes, may have
Gg z
the
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sheriff's officers, toward the unfortunate persons in their
custody, are well restrained and guarded against by statute
32 Geo. II. c. 28. and by statute 14 Geo. III. c. 59. pro
visions are made for better preserving the health of pri
soners, and preventing the gaol distemper (9).
The vast expense, which custom had introduced in serv
ing the office of high-stieriff, was grown such a burthen to
the subject, that it was enacted, by statute 13 & 14 Car.
II. c. 21. that no sheriff (except of London, Westmorland,
and towns which are counties of themselves) should keep any
table at the assiscs, except for his own family, or give any pre
sents to the judges or their servants, or have more than forty
men in livery : yet, for the fake of safety and decency, he
may not have less than twenty men in England and twelve lit
W ,des j upon forfeiture, in any of these cases, of 200 /.
II. The coroner's is also a very antient office at the com
mon law. He is called coroner, coronator, because he hath
principally to do with pleas of the crown, or such wherein
the king is more immediately concerned e. And in this light
• 2 Inst. 31. 4 Inst. 271.
the custody of men of the greatest property in the country, his
own estate ought certainly to be large, that he may be above all
temptation to permit them to escape, or to join them in their
flight. In ancient times this office was frequently executed by the
nobility and persons ef the highest rank in the kingdom. Eligtbantur olim ad hoc ojjicium polcntiff.mi sa-pe ramero iotius regni proceres,
bannes, comites, duces, interdum it region flit. Spel. Gloss. Ficecem.
Bishops also were not unfrequently sheriffs. Richard duke of
Gloucester (afterwards Richard the third) was sheriff of Cumber
land five years together. {Burn. Hist. Cumb. $70.) It does not
appear that there is any express law to exclude the nobility from the
execution of this office, though it has been long appropriated 10
commoners.
(9) [By statute 24 Geo. III. sess. 2. c. 54. sect. 22. no gaoler
is to suffer tippling or gaming in the prison, or to sell any liquors
therein, under the penalty of 10/. to be recovered by distress upoa
conviction.]
»
the
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the lord chief justice of the king's bencli is the principal co
roner in the kingdom, and may (if he pleases) exercise the
jurisdiction os a coroner in any part of the realm s. Butt
there are also particular coroners for every county of Eng
land; usually four, but sometimes six, and sometimes fewer*.
This office b is of equal antiquity with the sheriff ; and was
ordained together with him to keep the peace, when the carls
gave up the wardship of the county.
He is still chosen by all the freeholders in the county court ;
as by the policy of our antient laws the sheriffs, and con
servators of the peace, and all other officers were, who were
concerned in matters that affected the liberty of the people1 ;
and as verderors of the forest still are, whose business it is to
stand between the prerogative and the subject in the execu
tion of the forest laws. For this purpose there is a writ at
common law de coronater* eligendo k .• in which it is expressly
commanded the sheriff, " quod taltm eligi facial, qui melius
" etsciat, et velit, et pojpt, officio ill* intendere." And, in or
der to effect this the more surely, it was enacted by the sta
tute 1 of Westm. 1. that none but lawful and discreet knights
should be chosen ; and there was an instance in the 5 Edw.
III. of a man being removed from this office, because he was
only a merchant™ (10). But it seems it is now sufficient if- a
s4Rep. 57.
» F. N. B. i6jk Mirror, c. 1. § J.
i»Inst. 558,

.

*F. N. B. 163.
' 3 Edw. I. c. 10.
m 2 Inst- V-

(10) That this was an office of high dignity in ancient times,
appears from Chaucer's description of the Frankelein :
At sessions ther was he lord and sire,
Ful often time he was knight of the shire,
A shereve hadde he ben, and a coronour,
Was no wher swiche a worthy vavasour.
Sclden, tit. hon. z. c. 5. s. 4. observes, that some copies have
it coronour; others countour. But the office of an accountant is
perfectly inconsistent with the character described.
Gg 3
man
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man hath lands enough to be made a knight ( 1 1 ), whether he
be really knighted or not" : for the coroner ought to have an
estate sufficient to maintain the dignity of his office, and
answer any fines that may be set upon him for his misbeha
viour 0 ; and if he hath not enougli to answer, his sine {half
be levied on the county, as the punishment for electing an in
sufficient officer p. Now indeed, through the culpable neg
lect of gentlemen of property, this office has been suffered
to fall into disrepute, and get into low and indigent hands :
so that, although formerly no coroners would condescend
to be paid for serving their country, and they were by the
j aforesaid statute of Westm. i. expressly forbidden to take a
reward, under pain of a great forfeiture to the king ; yet
for many years past they have only desired to be chosen for
the sake of their perquisites : being allowed fees for their
attendance, by the statute 3 Hen. VII. c. jr. which sir Edward.
Coke complains of heavily 1 ; though since his time those
fees have been much enlarged '.
The coroner is chosen for life : but may be removed,
either by being made sheriff, or chosen verderor, which are
offices incompatible with the other ; or by the king's writ de
coronatore exonerando, for a cause to be therein assigned, as
that he is engaged in other business, is incapacitated by years
or sickness, hath not a sufficient estate in the county, or lives
in an inconvenient part of it*. And by the statute 25 Geo.
II. c. 29. extortion, neglect, or misbehaviour, are also made
causes of removal.
The office and power of a coroner are also, like those of
the sheriff, either judicial or ministerial ; but principally judi
cial. This is in great measure ascertained by statute 4 Edw.
n F. N. B. 163, 164.
• lb\d.
P.M.tr. c.i. §3. » Inst. 175.

<i i Inst. 210.
' Stat. j 5 Gco. II. c. 19.
« F. N. B. 163, 164.

(Il) Which by the Jlatutum de militilus, 1 Edw. II. were lands
to the amount of 20 /. per annum,
I. de
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I. de offich coronatoris ; and consists, first, in Inquiring, when
any person is slain, or dies suddenly, or in prison, concerning
the manner of his death. And this must be "super visum
" carport's1;" for, if the body be not found, the coroner can
not sit'. He must also sit at the very place where the death
happened ; and his inquiry is made by a jury from four, five,
or six of the neighbouring towns, over whom he is to preside.
If any be found guilty by this inquest of murder or other ho
micide, he is to commit them to prison for farther trial, and
is also to inquire concerning their lands, goods and chattels, •
which are forfeited thereby : but, whether it be homicide or
not, he must inquire whether any deodand has accrued to the
Icing, or the lord of the franchise, by this death : and must
certify the whole of this inquisition (under his own seal and rthe seals of the jurors u) together with the evidence thereon,
to the court of king's bench, or the next assises. Another
branch of his office is to inquire concerning shipwrecks ;
and certify whether wreck or not, and who is in possession of
the goods. Concerning treasure-trove, he is also to inquire
who were the finders, and where it is, and whether any one be
suspected of having sound and concealed a treasure; " and that
" may be well perceived (faith the old statute of Edw. I.)
where one liveth riotously, haunting taverns,and hath done
" so of long time :" whereupon he might be attached, and
held to bail, upon this suspicion only. •
The ministerial office of the coroner is only as the sheriff's
substitute. For when just exception can be taken to the
sheriff, for suspicion of partiality, (as that he is interested in
the suit, or of kindred to either plaintiff or defendant) the
process must then be awarded to the coroner, instead of the
sheriff, for execution of the king's writs T.
s4 Inst. 271.
' Thus, in the Gothic constitution,
before my fine was payable by the
neighbourhood, for the slaughter of a
man therein, " decorfort delifii ctnftjrt
" tptrttbat ; i. e. ton tamfmfji ilnjutm in
" ttrritorit iflt menuum isc .rram, juam
G g 4

" vulneratumct taefum. Puts) trim borne
" tt'um ex asia taustfuton mori." Sticrnhook de jure Gtttor. 1. 3. r. 4.
» Stat. 33 Hen. VIII. c. 11. 1 lt% .
P. 4c M. c. 13. * West. Symbol. 4j
310. Crompt. 264.Tremain. I'.C. 61a.
» 4 Inft. 871.
• ,
III. Ths
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III. The next species of subordinate magistrates, whom
I am to conQder, are justices of the peace; the principal of
■whom is the cujhs rotulorum, or keeper of the records of the
county. The common law hath ever had a special care and
regard for the conservation of the peace ; for peace is the
v^ry end and foundation of civil society. And therefore,
before the present constitution of justices was invented, there
were peculiar officers appointed by the common law for the
maintenance of the public peace. Of these some had, and
still have, this power annexed to other offices which they
held ; others had it merely by itself, and were thence named
cujlodes or conservatarcs pacts. Those that were so virtute
offieii still continue : but the latter sort are superseded by the
modern justices.
The Icing's majesty w is, by his office and dignity royal,
the principal conservator os the peace within all his dominiC 35° J ons ' anc^ may £'ve autnor'ty t0 anv other to fee the peace
kept, and to punish such as break it : hence it is usually
called the king's peace. The lord chancellor or keeper, the
lord treasurer, the lord high steward os England, ~the lord
mareschal, the lord high constable of England, (when any
such officers are in being,) and all the justices of rhe court of.
kind's bench (by virtue of their offices) and the master of
the rolls (by prescription) are general conservators of the
peace throughout the whole kingdom, and may commit aJI
breakers of it, or bind them in recognizances to keep it * :
the otherjudges are only so in their own courts. The coro
ner is also a conservator of the peace within his own coun
ty y ; as is also the sheriff1 ; and both of them may take a
recognizance or security for the peace. Constables, tythingmen, and the like, are also conservators of the peace within
their own jurisdictions ; and may apprehend all breakers of
the peace and commit them, till they find sureties for their
keeping it
w Lambard. Eirenarch. i».
* Lamb. iz.
t Britten. 3.

* F. N. B. Si.
a L^b. I+4
Those
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Those that were, without any office, simply and merely
conservators of the peace, either claimed that power by pre
scription b ; or were bound to exercise it by the tenure of
their lands c ; or, lastly, were chosen by the freeholders in
full county court before the sheriff; the writ for their elec*
tion directing them to be chosen " de probioribus et potentiori" bus comitatiis ftii in cujlodes pacts*." But when queen Isabel,
the wife of Eciwaid II, had contrived to depose her husband
by a forced resignation of the crown, and had set up his son
Edward III in his place ; this, being a thing then without
example in England, it was feared would much alarm the
people : especially as the old king was living, though hur
ried about from castle to castle ; till at last he met with an
untimely death. To prevent therefore any risings, or other
diiturbance of the peace, the new king sent writs to all
the flierisss in England, the form of which is preserved by [ ^$1 3
Thomas Walsingham e, giving a plausible account of the .
manner of his obtaining the crown ; to wit, that it was done
ipftus patris beneplacito : and withal commanding each sheriff
that the peace be kept throughout his bailiwick, on pain and
peril of disinheritance and loss of life and limb. And in a
few weeks after the date of these writs, it was ordained in
parliament f, that, for the better maintaining and keeping of
the peace in every county, good men and lawful, which were
no maintainers of evil, or barretors in the country, should
be aj/igned to keep the peace. And in this manner, and upon
this occasion, was the election of the conservators of the peace
taken from the people, and given to the king s ; this assign
ment being construed to be by the king's permission \ But
still they were only called conservators, wardens, or keepers of
the peace, till the statute 34 Edw. III. c. 1. gave them the
power of trying felonies ; and then they acquired the more
honorable appellation of justices j .
b Lamb. 15.
« Hid. 17.
* IM. 16.
• Hist. A. D. 13*7.
f Sue. 1 Edw. III. c. 16.

K Lamb. 20.
kStat. 4 Edw. III. e. 1. 18 Edw
III. ft. 2. c. 2.
i Lamb. 23.
These
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These justices arc appointed by the king's special com
mission under the great seal, the form of which was settled
by all the judges, A. D. 1590 '. This appoints them all k,
jointly and severally, to keep the peace, and any two or more
of them to inquire of and determine felonies and other mifdemesnors : in which number some particular juitices, or one
of them, are directed to be always included, aud no business
to be done without their presence ; the words of the com
mission running thus, " quorum aliquem vefirum, A. B. C. D.
" tsV. umim ejfe volumus ;" whence the persons so named are
usually called justices of the quorum. And formerly it was
customary to appoint only a select number of justices, emi
nent for their lkill and discretion, to be of the quorum .■ but
now the practice is to advance almost all of them to that dig
nity, naming them all over again in the quorum clause, except
perhaps only some one inconsiderable person for the sake of
s» 352 ] propriety: and no exception is now allowable, for not expressing'in the form of warrants, £sV. that the justice who
issued them is of the quorum '. When any justice intends to
act under this commission, he sues out a writ of ded'tmus poUjtatem, from the clerk of the crown in chancery, empower
ing certain persons therein named to administer the usual
oaths to him ; which done, he is at liberty to act.
Touching the number and qualifications of these justices ;
it was ordained by statute 18 Edw. III. c. 2. that t<wo or three,
of the best reputation in each county, shall be assigned to be
keepers of the peace. But these being found rather too sew
for that purpose, it was provided by statute 34 Edw. III.
c. 1. that one lord, and three, or four, of the most worthy
men in the county, with some learned in the law, shall be
made justices in every county. But afterwards the number of
justices, through the ambition of private persons, became so
large, that it was thought necessary by statute 12 Ric. II. c. 10.
and 14 Ric. II. c. 1 1 . to restrain them at first to six, and after• Lamb. 43.
* Sec the form itself, \ smb. 35.
Burn. tit Justices, § 1.

1 Sm. s6 Geo. IT. c. i-j. Sec »Iso
stjt. 7 Geo. Til. c. 21.
wards
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wards to eight only. But this rule is now disregarded, and the
cause seems to be (as Lambard observed long ago m) that the
growing number of statute laws, committed from time to time
to the charge of justices of the poace, have occasioned also
(and very reasonably) their encrease to a larger number. And,
as to their qualifications, the statutes just cited direct them to
be of the best reputation, and most worthy men in the county :
and the statute 13 Ric. II. c. 7. orders them to be of the
most sufficient knights, esquires, and gentlemen of the law.
Also by statute 2 Hen. V. st. 1. c. 4. and ft. 2. c. 1. they
must be resident in their several counties. And because,
contrary to these statutes, men of small substance had crept
into the commission, whose poverty made them both covet
ous and contemptible, it was enacted by statute 18 Hen. VI.
c. 1 1. that no justice should be put in commission, if he
had not lands to the value of 20 /. per annum. And, the
rate of money being greatly altered since that time, it is now
enacted by statute 5 Geo. II. c. 18. that every justice, except [ 353 ~]
as is therein excepted, shall have 100/. per annum clear of
all deductions (12); and, if he acts without such qualification,
he shall forfeit 1 00 /. This qualification n is almost an equiva
lent to the 20/. per annum required in Henry the sixth's
time : and of this 0 the justice must now make oath. Also it
is provided by the act 5 Geo. II. that no practising attorney,
m Lamb. 34.
'id his chnntctn freihjum.
» See bishop Flcctwood's calculations
" Stac. 18 Geo. II. c. 20.
(iz) The 18 Geo. II. >c. 20. is the lail statute which prescribes
the qualifications of juiliccs of the peace. This clear ellate of
1 00 1, per annum, may consist cither in freehold or copyhold, an
estate of inheritance or for life, or even in a term for 21 years.
A reversion or remainder after one or more lives of the value of
300/. per annum is also a qualification. But this does not extend
to corporation justices, or to the eldest sons of peers, and or gen
tlemen qualified to be knights of {hires, the officers of the hoard
of green cloth, principal officers of the navy, under secretaries of
state, heads of colleges, or to the mayors of Cambridge and Ox
ford, all of whom may act without any qualification by erlate.
solicitor,
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solicitor, or proctor, shall be capable of acting as a justice
of the peace (13).
As the office of these justices is conferred by the king, so it
subsists only during his pleasure ; and is dctcrminable, 1. By
the demise of the crown ; that is, in fix months after p. But
if the fame justice is put in commission by the successor, he
fcali not be obliged to sue out a new dedlmus, or to swear to
Lis qualification afresh 1 : nor, by reason of any new com
mission, to take the oaths more than once in the fame reign
2. By express writ under the great seal discharging any par
ticular person from being any longer justice. 3. By super
seding the commission by writ ossuperseded*, which suspends
the power of all the justices, but does not totally destroy it j m
Jeeing it may be revived again by another writ, called a proceienio. 4. By a new commission, which virtually, though
silently, discharges all the former justices that are not includ
ed therein; for two commissions cannot subsist at once. 5. By
accession os the office of sheriff or coroner' (14). Former
ly it was thought, that if a man was named in any commis
sion of the peace, and had afterwards a new dignity confer
red upon him, that this determined his office ; he no longer
answering the description of the commission : but now u
it is provided, that, notwithstanding a new title of dignity,
the justice on whom it is conferred shall still continue a
justice.
The power, office, and duty os a justice of the peace de
pend on his commission, and on the several statutes whioh
r Stat. i Ann. c. 8.
q Stat. 1 Gto III. c 13.
* Stat. 7 Geo. III. c. 9.

• Lamb. 67.
« Stat. 1 Mar. ft. l. e. S.
<• Stat. 1 Edw. VI. c. 7.

(13) For any county.
(14) A sheriff cannot act a? a justice during the year of his office :
but neither the statute referred to, nor I apprehend any other
statute, disqualifies a coroner from acting as a justice of the peaces
nor do the two offices in their nature seem incompatible.
have

J
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have created objects of his jurisdiction. His commission,
first, empowers him singly to conserve the peace ; and there
by gives him all the power of the antient conservators at
the common law, in suppressing riots and affrays, in taking
securities for the peace, and in apprehending and commut
ing felons and other inferior criminals. It also empowers
any two or more to hear and determine all felonies and other
offences; which is the ground of their jurisdiction at ses
sions ( 1 5 ), ofwhich more will be said in it's proper place. And
as to the powers given to one, two ( 1 6), or more justices bythc
'several statutes, which from time to time have heaped upon
them such an infinite variety of business, that few care to
undertake, and fewer understand, the office ; they arc such and os so great importance to the public, that the country is
greatly obliged to any worthy magistrate, that without sini
ster views of his own will engage in this troublesome service
And therefore, if a well-meaning justice makes any unde
signed slip in his practice, great lenity and indulgence arc
shewn to him in the courts of law ; and there are many sta
tutes made to protect him in the upright discharge of his
office w ; which, among, other privileges, prohibit such jus
tices from being sued for any oversights without notice be
forehand; and stop all suits begun, on tender made of
» Sut. 7J1C.I. c. 5. iijac. I. c. 12. 14 Geo. II. c. 44.

(15) The sessions cannot be held without the presence of two
justices.
(16) Where a statute requires any act to be done by two justices,
it is an established rule, that, if the act is of a judicial nature, or
is the result of discretion, the two justices must be present to concar
and join in it, otherwise it will be void ; as in orders of removal
and filiation, the appointment of overseers, and the allowance of
the indenture of a parish apprentice ; but where the act is merely
ministerial, they may act separately, as in the allowance of a poof
rate. This is the only act of two justices which has yet been con
strued to be ministerial ; and the propriety of this construction Las
been justly questioned. 4 T. Rep. 380.
4
sufficient
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sufficient amends (17). But, on the other hand, any malici
ous or tyrannical abuse of their office is usually severely

(17) It behoves every magistrate to be acquainted with the law
and the extent of his authority, and he may be compelled to make
an adequate compensation to those who suffer by his ignorance or
inadvertence : but to protect him from being harassed by vexatious
actions, it is provided, that he shall have notice of any action
commenced against him, and the cause of it, one month before the
writ is sued out, or a copy of it served upon him, by a writing
frem the attorney of the party, who (hall indorse upon it his name
and residence. The magistrate may afterwards tender amends,
and plead such tender with the general issue and any other plea.
And if the sum tendered be thought sufficient by the jury, he shall
obtain a verdict with costs. This action must be commenced
within fix months after the injury complained of. 24 Geo. II.
t. 44.
But if a magistrate abuses the authority reposed in him by the
law, in order to gratify his malice, or promote his private interests
or ambition, he may be punilhed also criminally by indictment or
information. But the court of king's bench have frequently
declared, that though a justice of peace should act illegally, yet,
if he has acted honestly and candidly, without any bad view or ill
intention whatsoever, the court will never punish him, by the
extraordinary mode of an information, but will leave the party
complaining to the ordinary method of prosecution by action or
indictment, z Bur. 1162. And in no case will the court grant an
information, unless an application for it is made within the second
term after the offence committed, and notice of the application be
previously given to the justice, and unless the party injured will
undertake to bring no action. And if the party proceeds both by
action and indictment, the attorney general will grant a noli prosefui to the indictment. Indeed, where a justice has committed an
involuntary error, without any corrupt motive or intention, it may
be questioned whether it is an indictable offence ; for the act in
that cafe is either null and void, or the justice is answerable in
damages for all the consequences of it. It is the object of all pu
nishment to prevent a repetition of the act ; and it would be absurd
to punish a man for an involuntary act, or for that which he has
neither power nor will to avoid.
-punished j
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punished ; and all persons who recover a verdict against a
justice, for any wilful or malicious injury, are intitled to
double costs (18).
It ,is impossible upon our present plan to enter minutely
into the particulars of the accumulated authority, thus com
mitted to the charge of these magistrates. I must therefore
refer myself at present to such subsequent part of these com
mentaries, as will in their turns comprize almost every ob
ject of the justices' jurisdiction : and in the mean time re
commend to the student the perusal of Mr. Lambard's t'trttiarcha, and Dr. Burn's justice of the peace ; wherein he will
find every thing relative to this subject, both in antient and
modern practice, collected with great care and accuracy,
and disposed in a most clear and judicious method.
I shall next consider some officers of lower rank than
those which have gone before, and of more confined jurisdic
tion ; but still such as are universally in use through every
part of the kingdom.
IV. Fourthly, then, os the constable. The word
unstable is frequently said to be derived from the Saxon,
koning-rtapel, and to signify the support of the king.
But, as we borrowed the name as well as the office of con
stable from the French, I am rather inclined to deduce it,
with sir Henry Spelman and Dr. Cowel, from that language:
wheTein it is plainly derived from the Latin comesJIaiuli, an
officer well known in the empire ; so called because, like the
great constable of France, as well as the lord high constable
of England, he was to regulate all matters of chivalry, tilts,
tournaments, and feats of arms, which were performed on
horseback (19). This great office of lord high constable hath
(18) That is, where the judge certifies in court that the injury
was wilful and malicious.
(19) We may form a judgment of his power, and the condi
tion of tlif people of this country in the fifteenth century, from
7
'
the

*
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been disused in England, except only upon great and solemn
occasions, as the king's coronation and the like, ever since
the attainder of Stafford duke of Buckingham under kingHenry VIII ; as in France it was suppressed about a century
after by an edict of Louis XIII * : but from his office, fays
Lambard this lower constableship was at first drawn and
fetched, and is as it were a very finger of that hand. For
the statute of Winchester % which first appoinrs them, di
rects that, for the better keeping of the peace, two consta
bles in every hundred and franchise shall inspect all matters
relating to arms and armour.
Constables are of two forts, high constables, anc? petty
constables. The former were first ordained by the statute of
Winchester, as before-mentioned ; are appointed at the
court leets of the franchise or hundred over which th y pre
side, or, in default of that, by the justices at their quarter
] ^eu^ons> ancl are removable by the fame authority that ap
points them*. The petty constables are inferior officers
in every town and parish, subordinate to the high constable
of the hundred, first instituted about the reign of Edw. Ill b.
These petty constables have two offices united in them j the
one antient, the other modern. Their antient office is that
of headborough, tithing-man, or borsholder ; of whom we
formerly spoke c, and who are as antient as the time of king
Alfred: their more modern office is that of constable merely ;
which was appointed (as was observed ) so lately as the reign,
of Edward III, in order to assist the high constable d. And
* Philip's life of Pole. ii. III.
y of constables. 5.
* n Ejw 1. c. 6.
> Salk. 150.

1) Spclm. Gloss. 148.
c page 115.
d Limb. 9.

the following clause in a commission in the 7 Edw. IV. to Richard
earl Rivers : Plenam potejlatcm et auBaritattm damm et committimmt
ad ccignojccndum et procedendum in omnibus et Jsngulis caufis et negotiis
di cisuper criminc iit/,c majefiatii, feu ipjlus occafione, caterisque caiifh
quibuscunque, summarie et de piano, JimJlrepitu et figurajudieii, sold
fatti •veruate inffcSla. Rym. Feed. torn. xi. p 582.
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in general the antient headboroughs, tithing-men, and borsholders, were made use of to serve as petty constables ;
though not so generally, but that in many places they still
continue distinct officers from the constable. They are all
chosen by the jury at the court leet ; or if no court leet be
held, are appointed by two justices of the peace
The general duty of all constables, both high and petty,
as well as of the other officers, is to keep the king's peace in
their several districts ; and to that purpose they are armed
with very large powers, of arresting, and imprisoning, of
breaking open houses, and the like : of the extent of which
powers, considering what manner of men are for the most
part put into these offices, it is perhaps very well that they
are generally kept in ignorance (20.) One of their principal
duties, arising from the statute of Winchester, which appoints
them, is to keep watch and ward in their respective jurisdic
tions. Ward, guard, or cujlodia, is chiefly applied to the
day time, in order to apprehend rioters, and robbers on the
highways ; the manner of doing which is left to the dis
cretion of the justices of the peace and the constable f : the
hundred being however answerable for all robberies commit
ted therein, by day light, for having kept negligent guard.
Watch is properly applicable to the night only, (being called
among our Teutonic ancestors wacht or <wacia ?) and it be
gins at the time when ward ends, and ends when that begins: jfor, by the statute of Winchester, in walled towns the gates
shall be closed from sunsetting to sunnsing, and watch lhall
be kept in every borough and town, especially in the summer
season, to apprehend all rogues, vagabonds, and night-walk
ers, and make them give an account of themselves. The
e Stat. 14 & 15 Car. II. c. IX.
vieanl. Cafiruhr. WuJiv. P.i, .aft. :.
'Daltjust. c. 104.
A.D. 815.
I ExeuiUt tt txfleretanti qua> nialiai
(20) If their powers are dangerous, they ought to be curtailed
by the legislature; but surely every officer ought to know the ex
tent of his duty and authority.
Vol. I.
Hh
constable
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constable may appoint watchmen, at his discretion, regu
lated by the custom of the place 5 and these, being his depu
ties, have for the time being the authority of their principals
But, with regard to the infinite numbes of other minute du
ties, that are laid upon constables by a diversity of statutes,
1 must again refer to Mr. Lambard and Dr, Burn ; in whose
compilations may be also seen, what powers and duties be
long to the constable or tithing-man in<iisfe*ently, and what
to the constable only : for the constable may do whatever the
tithing-man may 5 but it does not hold e converse, the tithingman not having a* equal power with the constable.
V. We are next to consider the surveyors of the high
ways. Every parish is bound of common right to keep the
high roads, that go through it, in good and sufficient re
pair ; unless by reason of the tenure of lands,, or otherwise,
this care is consigned to some particular private person. From
this burthen no man was exempt by our antient laws-, what
ever other immunities he might enjoy ; this being part of the
trinoda necessitas, to which every man's estate was subject ;
viz. fxpedit/o contra hnjlem, arclum conjirutlio, et pantium reparatii. For, though the reparation of bridges only is ex
pressed, yet that of roads also must be understood; as in .the
Roman law, ad injirufl'wnes reparatkntfqua itinerum et pontiuniy
nullum genus hominum, nulllufque digrtitatis ac venerations mtrritis, cejsare oponet^. And indeed now, for the most part, the
care of the roads only seems to be left to parishes ; that of
bridges being in great measure devolved upon the county at
farge, by statute 22 Hen. VIII. c. 5. If the parifli neglect
ed these repairs, they might formerly, as they may still, be
i 358 ] indicted for such their neglect : but it was not then incum
bent on any particular officer to call' the parifli together, and:
set them upon this work for which reason by the statute
2 & 3 Ph. & M. c. P. surveyors of the highways were or
dered to be chosen in every parish '.
* C. ir. 74. 4.
■ 1 Tlmoni^e, Mr. Dalton (ju3. tap.
50.} 1'jy-, exactly answers th-rt of t!'C
#«ry»r« vuriuK of tho Reman*; but it

should seem that theirs was an office of
raihcr more dijni;y aud authority thnrv
ours: notonly from cornparingthemetl-.oJ of making and nur.ding liic Uamao. W3VS-
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These surveyors were originally, according to the statute
of Philip and Mary, to be appointed by the constable and
church-wardens of the parish •, but now they are consti
tuted by two neighbouring justices, out of such inhabitants
or others, as are described in statute 13 Geo. III. c. 78. and
may have salaries allotted them for their trouble.
Their office and duty consists in putting in execution a
variety of laws for the repairs of the public highways ; that
is, of ways leading from one town to another : all which are
now reduced into one act by statute 13 Geo. III..C. 78. which
enacts, 1. That they may remove all annoyances in the
highways, or give notice to the owner to remove them ; who
is liable to penalties on non-compliance. 2. They are to call
together all the inhabitants and occupiers of lands, tenements,
and hereditaments within the parish, six days in every year, to
labour in fetching materials or repairing the highways : all
persons keeping draughts (of three horses, &c.) or occupying
lands, being obliged to fend a team for every draught, and for
every 50/. a year, which they keep or occupy; persons keeping
less than a draught, or occupying less than 50 /. a year, to
contribute in a less proportion j and all other persons charge
able, between the ages of eighteen and sixty-five, to work
or find a labourer. But they may compound with the sur
veyors, at certain easy rates established by the act. And
every cartway leading to any market-town must be made
twenty feet wide at the least, if the fences will permit ; and
may be increased by two justices, at the expense of the
parish, to the breadth of thirty seet(2i). 3. The surveyors may
ways with those of our country pariihei ;
tut also because one Theimus, who waj
(he enrator of the Flaininian way, wat

candidate for the consulship with Julius
Caesar. (C:c. ad jiltic. 1. u if. i. )

(21) Two justice?, where they think it will render the road more
commodious, may order ic to be diverted; the power to enlarge
does not extend to pell down any building ; or to take in the ground
of any garden, park, paddock, court, or yard.
No tree or bush shall be permitted to grow in any highway,
within fifteen sect from the centre os it, except for ornament or
Hh i
ll-ker
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lay out their own money in purchasing materials for repairs,
in erecting guide-posts, and making drains, and shall be
reimbursed by a rate, to be allowed at a special sessions.
4; In cafe the personal labour of the parish be not sufficient,
the surveyors, with the consent of the quarter sessions, may
levy a rate on the parish, in aid of the personal duty, not ex
ceeding, in any one year, together with the other highway
rates, the sum of 9 d. in the pound j for the due application
of which they are to account upon oath. As for turnpikes,
which are now pretty generally introduced in aid of such rates,
and the law relating to them, these depend principally on
the particular powers granted in the several road acts, and
upon some general provisions which are extended to .all
turnpike roads in the kingdom, by statute 13 Gco.III. c. 84.
amended by many subsequent acts k.
VI. I proceed therefore, lastly, to consider the overseers
of die poor ; their original, appointment, and duty.
The poor of England, till the time of Henry VlII, subsisted
entirely upon private benevolence, and ther charity of well
disposed christians (22). For, though it appears by the mirrour that by the common law the poor were to be " fuf*' tained by parsons* rectors of the church, and the parifhik Stit. 14 Gco. III. c 14. 36. 57. 82. 16 Ceo. III. c. 39. iS Geo. IIU o. *>.
>c. 1. $3.

shelter to a house; and the'owners of the adjoining lands may be
compelled to cut their hedges, so as not to exclude the fun and
wind from the highway. Fines awarded by tlw court for not re
pairing a highway, (hall not be returned into the exchequer, but
shall be applied to the repair of the highways as the court shall
direct.
But the general highway act, the 13 Geo. III. is far too long
to give an adequate representation of it in an abridgment. Those
who are interelled in it mult consult the statute at large ; 01 the
title, High-way, in Burn's Justice, where it is fuHy stated.
{zt) The poor in Ireland, to this day, have no relief b*t from
private charity, a Ld. Mtuntm. t V$.
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" oners j so that none of them die for default of suste" nance;" and though by the statutes 12 Ric. II. c. 7. and
to Hen. VII. c. 1 a. the poor are directed to abide in the
cities or towns wherein they were born, or such wherein
they had dwelt for three years, (which seem to be the first
rudiments of parish settlements) yet till the statute 27 Hen.
VIII. c. 25. I find no compulsory method chalked out for
this purpose : but the poor seem to have been left to such rer
lief as the humanity of their neighbours would afford them.
The monasteries were, in particular, their principal resource;
and, among other bad effects which attended the monastic
institutions, it was not perhaps one of the least (though fre
quently esteemed quite otherwise) that they supported and
fed a very numerous and very idle poor, whose sustenance
depended upon what was daily distributed in alms at the gates
of the religious houses. But, upon the total dissolution ofthese, C 360 ]
the inconvenience of thus encouraging the poor in habits
of indolence and beggary was quickly felt throughout the
kingdom : and abundance of statutes were made in the reign
of king Henry the eighth and his children, for providing for
the poor and impotent; which, the preambles to some of them
recite, had of late years greatly increased. These poor were
principally of two sorts : sick and impotent, and therefore
unable to work ; idle and sturdy, and therefore able, but
not willing, to exercise any honest employment. To pro
vide in some measure for both of these, in and about the me
tropolis, Edward the sixth founded three royal hospitals;
Christ's and St. Thomas's, for the relief of the impotent
through infancy or sickness ; and Bridewell for the punish
ment and employment of the vigorous and idle. But these
were far from being sufficient for the care of the poor
throughout the kingdom at large: and therefore, after many
other fruitless experiments, by statute 43 Eliz. c. 2. over
seers of the poor were appointed in every parish.
By virtue of the statute last mentioned, these overseers are
to be nominated yearly in Easter-week, or within one month
Hh 3
after.
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after, (though a subsequent nomination will be valid m) bj
two justices dwelling near the parish. They must be sub
stantial householders, and so expressed to be in the appoint
ment of the justices " (23).
Their office and duty, according to the fame statute, are
principally these : first, to raise competent sums for the ne
cessary relies of the poor, impotent, old, blind, and such other,
being poor and not able to work: and secondly, to provide work
for such as are able, and cannot otherwise get employment:
but this latter part of their duty, which, according to the
wife regulations of that salutary statute, should go hand in
hand with the other, is now most shamefully neglected.
However, for these joint purposes, they are impovvered to
1 ] make and levy rates upon the several inhabitants of the
parish, by the same act os parliament ; which has been far
ther explained and enforced by several subsequent statutes.
The two great objects of t-iis statute seem to have been,
t. To relieve the impotent poor, and them only. 2. To find
employment for such as are able to work: and this princi
pally by providing stocks of raw materials to be worked up at
their separate homes, instead of accumulating all the poor in
one common work-house ; a practice which puts the sober
and diligsnt upon a level (in point of their earnings) with
"> Stra. 1113.

« 2 Lurd Raym. 1394.

(23) ft is declared by the statute, that the church-wardens of
every parish shall be overs-ers of the poor ; besides these the jus
tices may appoint two, three, or four, but not more, of the in
habitants overseers for each parish. (1 Burr. 446.) But if a
parish is divided into townships, and is so large, that some town
ship) cannot reap the benefit intended by the 43 of Elizabeth, in that
case, separate overseers may be appointed for such townships, under
the 13 & 1+ Car. II. c. 12. Wherever there is a constable,
there is a township. 1 T. R. 374.
A woman may be appointed an overseer of the poor, if a sub
stantial householder. zT.R. 395.
those
<
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those who are dissolute and idle, depresses the hudable emu
lation of domestic industry and neatness, and destroys all en
dearing family connexions, tire only felicity of the indigentWhereas, if none were relieved but those who are incapable
to get their livings, and that in proportion to their incapa
city ; if no children were removed from their parents, but
such as are brought up an rags and idleness 3 and -if every
"poor man ami his family were regularly furniihecl with em
ployment, and allowed the whole profits of their labour; —a
spirit of busy cheerfulness would soon diffuse itself through
•every cottage ; work would become easy and hula u.d, wlieu
absolutely necessary for daily subsistence ; and the peasant
■would go through his task without a murmur, if assured that
he and his children (when incapable of work through infancy,
age, or infirmity) would then, and then only, be entitled to
support from his opulent neighbours.
This appears to have been the plan of the statute of
queen Elizabeth ; in which the only defect was confining
the management of the poor to small, parochial, districts;
which are frequently incapable of furnishing proper work,
or providing an able director. However, the laborious poor
were then at liberty to feck employment wherever it was to
be had : none being obliged to reside in the places of their
settlement, but such as were unable or unwilling to work ;
and those places of settlement being only such where they
were bora, or had made their abede, originally for three years °» [ 362 ]
and afterwards (in the cafe of vagabonds] for one year only
After the restoration a very different plan was adopted,
which has rendered the employment of the poor more diffi
cult, by authorizing the subdivision of parishes ; has greatly
increased their number, by confining them all to their re
spective districts ; has given birth to tlic intricacy of our poorlaws, by multiplying and rendering more easy the methods of
gaining settlements; and, in consequence, has created nniniinity of expensive law-suits between contending neighbour• Ssat. 19 Hen. VII. c. 12. 1 EJw, e. 5.
Vi. c. 3. 3 Edw. VI. c. 16. 14 tli«.
p Stit. $9 Elir. e. 4.
Hh4
hoods,.
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hoods, concerning those settlements and removals. By the
statute 13 & 14 Car. II. c. 12. a legal settlement was declared
to be gained by birth ; or by inhabitancy, apprentice/hip, or
service, for forty days : within which period all intruders were
made removable from any parish by two justices of the peace,
unless they settled in a tenement of the annual value of 10 /.
The frauds, naturally consequent upon this provision, which
gave a settlement by so short a residence, produced the sta
tute 1 Jac. II. c. 17. which directed notice in writing to be
delivered to the parish officers, before a settlement could be
gained by such residence. Subsequent provisions allowed
other circumstances of notoriety to be equivalent to such no
tice given ; and those circumstances have from time to time
been altered, enlarged, or restrained, whenever the experience
of new inconveniencies, arising daily from new regulations,
suggested the necessity of a remedy. And the doctrine of
certificates was invented, by way of counterpoise, to restrain a
man and his family from acquiring a new settlement by any
length of residence whatever, unless in two particular except
ed cafes ; which makes parishes very cautious of giving such
certificates, and of course confines the poor at home, where
frequently no adequate employment can be had (24).

(24) By 13 & 14. Car. II. c. 12. all persons who are likely to
become chargeable, unless they rent a tenement of the yearly value
of 10/. may be removed to the places where they are legally fet
tled. This statute was certainly a great infringement of magna
cbarta and the liberty of the subject ; as nothing can be more cruel
or impolitic, than to prevent a person from residing in that situation
where, by his industry and occupation, he can best procure a com
petent provision for himself and his family. To alleviate, in some
degree, the hardship and inconvenience introduced by that statute,
the legistature has provided by the 8 & 9 W. III. c. 30. that if
the major part of the overseers of any parish or township will
grant a certificate under their hands and seals, attested by two wit
nesses, and allowed and subscribed by two justices, acknowledging
a person and his family therein specified, to have a legal settle
ment in their parish or township, such person may afterwards go
into any parish ; and having delivered this certificate to the parish
officers*
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The law of settlements may be therefpre now reduced to
the following general heads ; or, a settlement in a parish may
be acquired, j. By birth ; for, wherever a child is first known £
to be, that is always prima facie the place of settlement, until
some otheT can be shewn This is also generally the place of
settlement of a bastard child r; for a bastard having in the eye of
the law no father, cannot be referred to his settlement, as other
children may*. But, in legitimate children, though the place
of birth be prima fade the settlement, yet it is not conclu
sively so; for there are, 2. Settlements by parentage, being
the settlement of one's father or mother : all legitimate chil
dren being really settled in the parish where their parents
are fettled, until they get a new settlement for them-*
•iCarth. 433. Comb. 364. Salk.48j.
1 Lord Raym. 567.

'Sec p. 4.59.
• Salk, 4*7.

officers, neither he nor his family are removable from thence till
they are actually chargeable. But as the object of the certificate
was to prevent him from bringing any incumbrance upon the pa
rish where he is thus permitted to reside, by the 9 & 10 W. HI.
C. 11. he is restrained from gaining a settlement where he lives
under the protection of the certificate by any means whatever, ex
cept by renting a tenement of the yearly value of 10/. and by
a residence in the parish for forty days, or by executing an annual
office. But besides these two cases mentioned in the act, it hat
been held, that a certificate person may gain a settlement by re
siding upon (or having in the parish where he resides) any estate
whatever of his own, provided, if it has been actually purchased by
him, he has boad fidt paid 30/. for it. S/r. 163. 1193. Burr.
S. C. 220. A certificate is conclusive upon the parish granting it,
with respect to the parish to which it is granted or first delivered ;
but it is not so with regard to other parishes ; for though it will be
prima facie evidence against the parish granting it, yet it may be
repelled by other evidence ; and they may be permitted to shew,
that they gave it under a mistake, and in their own wrong.
\T.R. 251.
A certificate extends to children born after it is granted, but not
to the grandchildren of the pater-familiai. 4 T. R. 797.
selves
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selves* (25). A new settlement may be acquired several
Xvnys; as, 3. By marriage. For a woman, marrying a man
that is fettled in another parish, changes her own settlement :
the law not permitting the separation of husband and wife
But if the man has no settlement) her's is suspended during
his life, if he remains in England and is able to maintain
her ; but in his absence, or after his death, or during (per
haps) his inability, (he may be removed to her old settle
ment11 (26). The other methods of acquiring settlements in
any parish are all reducible to this one, of forty days residence
therein : but this forty days tesidence (which is construed to
be lodging or lying there) must not be by fraud, or stealth,
v>r in any clandestine manner ; but made notorious, by one or
• Salic. 51?. 2 Lord Raym. 1473.
' Stra. 544.

• Folcj. 249. 251, 15;. Bur. Sett,
C. 370.

•
If the parents acquire a new settlement, the children also
follow, and belong to the last settlement of the father, or after
the death of the father, to the last settlement of the mother, till
they are emancipated or become independent of their father's or
mother's family, and in that cafe they have that settlement which
their parent had at the time of emancipation.
This is a very indefinite word, and it is no wonder that several
Cases have arisen upon the interpretation of it. Lord Ker.yon
seems to have given as full and as just an explication of it, as it
will admit, in observing, that " the cases of emancipation have
" always been decided on the circumstances either of the son's
•* being twenty -one, or married, or having contracted a relation,
" which was inconsistent with the idea of his being in a fubordi■" nate situation in his father's family." 3 T. R. 356.
(26) 1p. the absence or aster the death of the husband, in that
case the wise and her children may be removed to her maiden
settlement ; but itscems fully determined that they cannot be sepa
rated orromoved from the husband. (Eur.S. C. 813. I Stra. 54.4.)
The consequence is, that the whole family must be supported as
casual poor in the parish where they may happen to want relief.
In the removal of a wise or a widow, it is sufficient in the first
instance to prove her maiden settlement. Culd. 39. 256.
other
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other of the following concomitant circumstances. The next
method therefore of gaining a settlement, is, 4. By forty clays
residence, and notice. For if a stranger comes into a parish,
and del.Vers notice in writing of his place of abode, and
number of his family, to one of the overseers (which must be
read in the church and registered) and. resides there unmolest
ed for forty days after such notice, he is legally settled there
by w. For the law presumes that such a one at the time of
notice is not likely to become chargeable, else he would not
venture to give it ; or that in such case, the parish would take
care to removehim(:>7). Butthere are also other circumstances
equivalent to such notice: therefore, 5. Renting (or a year (28) a j
tenement of the yearly value of ten pounds, and residing forty
days in the puristi, gains a settlement without notice1; upon
the principle of having substance enough to gain credit for
such a house. 6. Being charged to and paying the public
taxes znd levies of the parish ; (excepting those for scavengers,
highways *, and the duties on houses and windows *) and,
» Sa: 1 5 & 1 4 Car. II. c. 12. i Jac.
II. c. 17. 3 *4 W. and Mar. c. 11.
* StaL 13 S 14 Car. II. c. 12.

y Stat. 9 Co. I. c. 7. § 6.
* Stat. 21 Geo. II. c. 10. 18 Geo.
III. c. 26.

(27) I apprehend this notice is never given. It will not be
given by a person not likely to become chargeable ; and a person
likely to become chargeable would be sure to be removed.
(:3) It is not necessary that the renting should be for a year ; is
a tenement of the yearly value of 10/. be taken for two months
or 40 days only, it will be sufficient 10 give a settlement. (Bur.
S. C. 47+.) Nor is it necessary there should be any house upon
the premises, even a renting of the after-grass or pasturage will be
sufficient. (4 T. R. 348.) A person gains a scttlemer.t by residing
in the parish in which part os the premises lies, but not by residing
elsewhere. (2 T. R. 48.) It need not be one entire tenement;
for if he takes one tenement in one parish, and another in a dif
ferent parish, if together they are of the value of 10/. a year, he
will gain a settlement by residing in either parish ; the value only
is material : it will be sufficient to give a settlement, if the enjoy,
ment os the tenement is gratuitous, or if no rent is to be paid for
it. 1 T. R. 458,
7. Ex-
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7. Executing, when legally appointed, any public parochial
office for a whole year in the parish, as church-warden, C5*r.
are both of them equivalent to notice, and gain a settlement %
if coupled with a residence of forty days. 8. Being hired for
a year,when unmarried and childless(2y ), andserving ayear ist
the fame service ; and 9. Being bound an apprentice, give the
servant, and apprentice a settlement without notice b, in that
place wherein they serve the last forty days. This is meant
to encourage application to trades, and going out to reputable
services. 10. Lastly, the having an ejlate of one's own,
and residing thereon forty days, however small, the value
» Stat. 3 & 4 W. and M. c. 1 1.
t> Stat. 3 & 4 W.and M. c. II. 8 & o W. HI. c. 10. 31 Ceo. II. c. 1 1.
(Z9) A widower or widow with children emancipated is consi
dered as childless, for such children cannot follow the settlement
jained by their parent's service. 3 Burn. 445. If an unmarried
man is hired for a year, but, before he enters upon the service,
or during the service, marries, he may gain a settlement. 3 T.
R. i%t. But this will not extend to the continuance in the service
a second year ; for he was married when this new contract was ex
pressly or impliedly entered into. CaJJ. 54. Hiring for any time
certainly less than a year will not be sufficient ; but from Whitsun
tide to Whitsuntide is considered a year, though it will frequently
Jiappen to be a period less than 365 days. To gain a settlement as
a servant there must be a hiring for ayear, and a continued service'
for a year ; but it is not necessary that the service should be sub
sequent to the hiring ; for if there is a continued service for
eleven months or any other part of a year, by any number
or modes of hiring, or with any difference of wages, and af
terwards a hiring for a year and a service to complete the year,
a settlement is gained. Cald. 179. There seemed to be great'
reason to think that the service subsequent to the hiring for a year
should at least be 40 days ; but it is now decided that that is not
necessary. (5 T-. Æ. 98.) The settlement of a servant and an ap
prentice is where they last reside 40 days in their master's employ;
and where they do not reside 40 days successively at one place, but
alternately in two or more parishes, and more than 40 days upon
the whole in each in the course of a year, the settlement is in that
parish in which they sleep the last night. Doug. 633.
1
may
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may be, in cafe it be acquired by act of law or of a third
person, as by descent, gift, devise, £sV. is a sufficient set
tlement c : but if a man acquire it by his own act, as by
purchase, (in it's popular fense, in consideration of money
paid) then unless the consideration advanced, bana fide^ be
30 /. it is no settlement for any longer time, than the person
shajl inhabit thereon
He is in no cafe removable from his
own property \ but he shall not, by any trifling or fraudu
lent purchase of his own, acquire a permanent and lasting
settlementi
All persons, not so settled, may be removed to their own
parishes, on complaint of the overfeets, by two justices of
the peace, if they (hall adjudge them likely to become
chargeable to the parish into which they have intruded:
unless they are in a way of getting a legal settlement, aS by
having hired a house of 1 o A per annum, or living in an an- £ j$j J
nual service 5 for then they are not removable c< And in all
Other cases, if the parish to which they belong will grant
them a certificate, acknowleging them to be their parishioners,
they cannot be removed merely because likely to become
chargeable, but only when they become aftually chargeable*.
But such certificated person can gain no settlement by any of
the means above-mentioned (30)} unless by renting a tene
ment of 10/. per annum, or by serving an annual office in
the parish, being legally placed therein : neither can an ap
prentice or servant to such certificated person gain a settle
ment by such their service e.
These are the general heads of the laws relating to the
poor, which, by the resolutions of the courts of justice thereon
within a century past, are branched into a great variety (31).
' Silk. 5*4.
' Stat. 8 & 9 W. III. c. 30.
•> Sue 9 Ceo. I. c. 7.
I Stat iz Ann. c. iS.
• Silk. 471.
(30) See note (24.) of this chapter.
(ji) For a full and complete knowlege of this extensive
subject, recourse must be had to Burn's Justice, and Mr. Const'»
valuable edition of ?ott, and the reporters there referred to.
And
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And yet, notwithstanding the pains that have been taken about
them, they still remain very imperfect, and inadequate to the
purposes they are designed for : a fate, that has generally at
tended most of our statute laws, where they have not the foun
dation of the common law to build on. When the shires,
the hundreds, and the tithings, were kept in the fame admir
able order in which they were disposed by the great Alfred,
there were no persons idle, consequently none tout the impo
tent that needed relief: and the statute of 43 Eliz. seems
entirely sounded on the s.ime principle. Ent when this excel
lent scheme was neglected and departed from, we cannot but
observe with concern, what miserable stiifts and lame expe
dients have from time to time been adopted, in order to patch
up the flaws occasioned by this neglect. There is not a more
necessary or more certain maxim in the frame and constitution
of society, than that every individual must contribute his share,
in order to the well-being of the community : and surely they
must be very deficient in sound policy, who suffer one half of
a parish to continue idle, dissolute, and unemployed ; and at
length are amazed to find, that the industry of the other half
is not able to maintain the whole.
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CHAPTER THE

3^6

TENTH.

OF THE PEOPLE, WHETHER ALIENS,
DENIZENS,

or

NATIVES.

HAVING, in the eight preceding chapters, treated of per
sons as they (land in the public relations of magijlratesr
I now proceed to consider such persons as fall under the deno
mination of the people. And herein all the inferior and subordi
nate magistrates, treated of in the last chapter, are included.
The first and most obvious division of the people is into
aliens and natural-born subjects. Natural-born subjects are
such as are born within the dominions of the crown of Eng
land ; that is, within the ligeance, or as 'it is generally call
ed, the allegiance of the king : and aliens, such as are born
©ut of it. Allegiance is the tie, or ligamen, which binds the
subject to the king, in return for that protection which the
king affords the subject. The thing itself, or substantial part
of it, is founded in reason and the nature of government ;
the name and the form are derived to us from our Gothic
ancestors. Under the feodal system, every owner of land*
held them in subjection to some superior or lord, from whom
or whose ancestors the tenant or vasal had received them : and
there was a mutual trust or coniidence subsisting between the
tord and vasal, that the lord should protect the vasal in the
enjoyment of the territory lie had granted him, and, on the
other hand, that the vasal mould be faithful to the lord and C 3^7 1
defend him against all his enemies. This obligation on the
part of the vasal was called his fidelitas cr fealty ; and an
oath of fealty was required, by the feodal law, to be taken
fcv- ail tenants, to their landlord, which is couched in almost .
o
the
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the same terms as our antient oath of allegiance * : except
- that in the usual oath of fealty there was frequently a saving
or exception of the faith due to a superior lord by name,
under whom the landlord himself was perhaps only a tenant
or vasal. But when the acknowfegement was made to the
absolute superior himself, who was vasal to no man, it was
no longer called the oath of fealty, but the oath of allegi
ance ; and therein the tenant swore to bear faith to his sove
reign lord, in opposition to all men, without any saving or ex
ception : " contra omnes hominesfidel'ttatetn fecit b." Land held
by this exalted species of fealty was called feudum Ugium, a
liege fee ; the vasals homines ligii, or liege men ; and the so
vereign their dominus ligius, or liege lord. And when sove
reign princes did homage to each other, for lands held under
their respective sovereignties, a distinction was always made
between simple homage, which was only an acknowlegement
of tenure c ; and liege homage, which included the fealty
before-mentioned, and the services consequent upon it.
Thus when our Edward III, in 1329, did homage to Philip
VI of France, for his ducal dominions on that continent, it
was warmly disputed of what species the homage was to be,
whether liege or Jimple homage d. But with us irt England,
it becoming a settled principle of tenure, that all lands in the
kingdom are holden of the king as their sovereign and lord
paramount, no oath but that of fealty could ever be taken
to inferior lords, and the oath of allegiance was necessarily
confined to the person of the king alone. By an easy analogy
the term of allegiance was soon brought to signify all other
engagements, which are due from subjects to their prince,
as well as those duties which were simply and merely territo
ry 368 ] rial. And the oath of allegiance, as administered for up
wards of six hundred years e, contained a promise " to be
« true and faithful to the king and his heirs, and truth and
— faith to bear of life and limb and terrene honour, and
. *« not to know or hear of any ill or damage intended him,
» 2 FtuJ. 5, 6, 7.
410.
* z TeuJ. 99.
• Mirror, c. 3. § 35. Fleta. 3. 16,
« 7 Rep. Calvin's case. 7.
Bmton. c. 19. 7 Rep. Calvin's else. 6.
tiCait. 401. Mo4. Un. Hist, ixiii,
"without
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" without defending him therefrom." Upon which fir
Matthew Hale f makes this remark,} that it was short and
plain, not entangled with long or intricate clauses or decla
rations, and yet is comprehensive of the whole duty from
the subject to his sovereign. But, at the revolution, the
terms of this oath being thought perhaps to savour too much
the notion of non-resistance, the present form was intro
duced by the convention parliament, which is more general
aud indeterminate than the former ; the subject only promis
ing ". that he will be faithful and bear true allegiance to the
" king," without mentioning " his heirs," or specifying
in the least wherein that allegiance consists. The oath of
supremacy is principally calculated as a renunciation of the
pope's pretended authority : and the oath of abjuration, in
troduced in the reign of king William 5, very amply supplies
the loose and general texture of the oath of allegiance ; it
recognizing the right of his majesty, derived under the act
of settlement ; engaging to support him to the utmost of the
juror's power; promising to disclose all traiterous conspiracies
against him ; and expressly renouncing any claim of the de
scendants of the late pretender, in as clear and explicit terms
as the English language can furnish. This oath must be
taken by all persons in any office, trust, or employment ; and
may be tendered by two justices of the peace to any person,
whom they shall suspect of disaffection h. And the oath of
allegiance may be tendered* to all persons above the age of
twelve years, whether natives, denizens, or aliens, either in
the court-leet of the manor, or in the sheriff 's tourn, which
is the court-leet of the county.
■•• ;
But, besides these express engagements, the law also holds
that there is an implied, original, and virtual allegiance,
owing from every subject to his sovereign, antecedently to any [ 369 1
express promise ; and although the subject never swore any '
faith or allegiance in form. For as the king, by the very de- '
scent of the crown, is fully invested with nJl the rights anil
bound to all the duties of sovereignty, before his coronation •,
t 1 Hal. P. C. 63.
I Stat. 13 W. III. c.6.
Vol. I.

* Stat. i Ceo. I. c. 13.6 Geo. III. c 5}.
t Inft. Mt. 1 Ha!. P. C. 64.
,
I i
so
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so the subject is bound to his prince by an intrinsic allegiance,
before the super-induction of those outward bonds of oath,
homage, and fealty ; which were only instituted to remind the
subject of this his previous duty, and for the better securing
it's performance k. The formal profession therefore, or oath of
subjection, is nothing more than a declaration in words of what
was before implied in law. Which occasions sir Edward Coke
very justly to observe ', that " all subjects are equally bounden
" to their allegiance, as if they had taken the oath ; because
" it is written by the finger of the law in their hearts, and
" the taking of the corporal oath is but an outward declara" tion of the samp." The sanction of an oath, it is true, in
cafe of violation of duty, makes the guilt still more accumu
lated, by superadding perjury to treason : but it does not in
crease the civil obligation to loyalty ; it only strengthens the
social tie by uniting it with that of religion.
Allegiance, both express and implied, is however distin
guished by the law into two sorts or species, the one natural,
the other local ; the former being also'perpetual, the latter tem
porary. Natural allegiance is such as is due from all men born
within the king's dominions immediately upon their birth m.
For, immediately upon their birth, they are under the king's
protection ; at a time too, when (during their infancy) they
are incapable of protecting themselves. Natural allegiance is
therefore a debt of gratitude ; which cannot be forfeited, can
celled, or altered by any change of time, place, or circum
stance, nor by any thing but the united concurrence of the
legislature An Englishman who removes to France, or to
China, owes the fame allegiance to the king of England there
] as at home, and twenty years hence as well as now. For it is
a principle of universal law °, that the natural-born subject of
one prince cannot by any act of his own, no, not by swearing
allegiance to another, put off or discharge his natural alle
giance to the former : for this natural allegiance was intrinsic,
and primitive, and antecedent to the other; and cannot be de, k 1 Hal. P. C. 61.
» 2 P. W < «. 114.
I 2 Intl. 121.
• 1 Hal. P. L. 68.
™ 7 Rep. 7.
vested
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vested without the concurrent act of that prince to whom it
was first due. Indeed the natural-born subject of one prince,
to whom he owes allegiance, may be entangled by subjecting
himself absolutely to another : but it is his own act that brings
him into these straits and difficulties, of owing service to two
masters; and it is unreasonable that, by such voluntary act of
his own, he should be able at pleasure to unloose those band?,
by which he is .connected to his natural prince ( 1 ).
Local allegiance is such as is due from an alien, or
stranger born, for so long time as he continues within the
king's dominion and protection t : and it ceases, the instant such
stranger transfers himself from this kingdom to another (2}.
p 7 Rep. 6.
(1) Sir Michael Foster observes, that " the well known maxim,
" which the writers upon our law have adopted and applied to
" this cafe, nemo potejl exuere patriam, comprehendeth the whole
" doctrine of natural allegiance." Fuji. 184. And this is exem
plified by a strong instance in the report which that learned judge
has given of Æneas Macdonald's cafe. He was a native of
Great Britain, but had received his education from his early in
fancy in France, had spent his riper years in a profitable employ
ment in that kingdom, and had accepted a commission in the ser
vice of the French king ; acting under that commission, he was
taken in arms against the king of England, for which he was in
dicted and convicted of high treason ; but was pardoned upon
condition of his leaving the kingdom, and continuing abroad dur
ing his life.. Ib. 59.
This is certainly an extreme cafe ; and we should have reason
to think our law deficient in justice and humanity if we could dis
cover any intermediate general limit, to which the law could be
relaxed consistently with sound policy of the public safety.
(i) Mr. J. Foster informs us, that it was laid down in a meet
ing of all the judges, that " if an alien, seeking the protection of
*' the crown, aftd having a family and effects here, should, dur** ing a war with his native country, go thither, and there adhere
" to the king's enemies far purptsa cf hcjlihty, he may be dealt
«« with as a traitor." Fast. 185.
1 i 2
Natural
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Natural allegiance is therefore perpetual, and local temporary
only : and that for this reason, evidently founded upon the
nature of government ; that allegiance is a debt due from
the subject, upon an implied contract with the prince, that
so long as the one affords protection, so long the other wiil
demean himself faithfully. As therefore the prince is al
ways under a constant tie to protect his natural-born subjects,
at all times and in all countries, for this reason their allegi
ance due to him is equally universal and permanent. But,
on the other hand, as the prince affords his protection to an
alien, only during his residence in this realm, the allegiance
of an alien is confined (in point of time) to the duration of
such his residence, and (in point of locality) to the dominions
.
of the British empire. From which considerations sir Mat
thew Halei deduces this consequence, that, though there be
an usurper of the crown, yet it is treason for any subject,
while the usurper is in full possession of the sovereignty, to
C 371 ] practise anything against his crown and dignity: where
fore, although the true prince regain the sovereignty, yes
such attempts against the usurper (unless in defence or aid of
the rightful king) have been afterwards punished with death ;
because of the breach of that temporary allegiance, which
was due to him as king de facto. And upon this footing,
after Edwaid IV recovered the crown, which had been lon^
detained from his house by the line of Lancaster, treasons
committed against Henry VI were capitally punished; though
Henry had been declared an usurper by parliament.
This oath of allegiance, or rather the allegiance itself, is
held to be applicable not only to the political capacity of the
king, or regal office, but to his natural person, and blcodroyal : and for the misapplication of their allegiance, viz.
to the regal capacity or crown, exclusive of the person of the
king, were the Spencers banished in the reign of Edward II \
And from hence arose that principle of personal attachment,
and affectionate loyaliy, which induced our forefathers, (and,
if occasion required, would doubtless induce their sons) to
1 i Ha!. P. Co.

'iHJ. P.C.
hazard
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hazard all that was dear to them, life, fortune, and family,
in defence and support of their liege lord and sovereign.
This allegiance then, both express and implied, is the duty
of all the king's subjects, under the distinctions here laid
down, of local and temporary, or universal and perpetual.
Their rights are also distinguishable by the same criteiions
of time and locality ; natural-born subjects having a great
variety of rights, which they acquire by being born within
the king's ligeance, and can never forfeit by any distance
of place or time, but only by their own misbehaviour: the
explanation of which rights is the principal subject of the
two first books of these commentaries. The Tame is also in
some degree the cafe of aliens ; though their rights are much
more circumscribed, being acquired only by residence here,
and lost whenever they remove. I shall however here endea
vour to chalk out some of the principal lines, whereby they
are distinguished 'from natives, descending to farther parti
culars when they come in course.
An alien born may purchase lands, or otherestates : but
not for his own use ; for the king is thereupon entitled to
them 5 (3). If an alien could acquire a permanent property in
lands, he must owe an allegiance, equally permanent with
that property, to the king of England; which would pro
bably be inconsistent with that, which he owes to his own
natural liege lord : besides that thereby the nation might in
time be subject to. foreign influence, and feel many other in
conveniences. Wherefore by the civil law such contracts
w ere also made void ' : but the prince had no such advantage
of forfeiture thereby, as with us in England. Among other
reasons which might be given for our constitution, it seems
» Co. Liu. 2.

' CJ. 1. II. tit. 55.

(3) A woman alien cannot be endowed, unless she marries by
the licence of the king ; and then (he (hall be endowed by 8 tkn.
V. No. 15, Rot. Pail. Harg. Co. Litt. 31. fi. n. 9. Neither can
a husband alien be tenant by the curtesy . 7 Co. 25.
I i 3
to
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to be intended by way of punisliment for the alien's presumption, in attempting to acquire any landed property : for the
vendor is not affected by it, he having resigned his right, and
received an equivalent in exchange. Yet an alien may acquire
a property in goods, money, and other personal estate, or may
hire a house for his habitation "(4) : for personal estate is of a
transitory and moveable nature; and, besides, this indulgence
to strangers is neceflary for the advancement of trade. Aliens
also may trade as freely as other people; only they are subject
to certain higher duties at the custom-house : and there are
also some obsolete statutes of Henry VIII, prohibiting alien ar
tificers to work for themselves in this kingdom ; but it is ge
nerally held that they were virtually repealed by statute e
Eliz. c. 7. (5) Also an alien may bring an action concerning
personal property, and may make a will, and dispose of his
personal estate w : not as it is in France, where the king at the
death of an alien is entitled to all he is worth, by the droit
d'aubaine or jus a/binatusx, unless he has a peculiar exemption.
When I mention these rights of an alien, I must be understood
of alien friends only, or such whose countries are in peace
with ours; for alien-enemies have no rights, no privileges, un
less by the king's special favour, during the time of war (6).
When I say, that an alien is one who is born out of the
king's dominions, or allegiance, this also must be under^
» 7 Rep. 17.
wLutw. 34.

1 A word derived from alibi rural.
Spebn.GI.a4.

(4) But a lease oflands will be forfeited to the king. Co.Litt.i.
(5) Mr. Hargrave fays, the statute 32 Hen. VIII. c. 16, however
contrary it may seem to good policy and the spirit of commerce,
f(i!l remains unrepealed. Co. Lilt. 2. n. 7. See also 1 Woodd. 373.
(6) Until all ransoms of captured ships and property were pro
hibited by 22 Geo. III. c. 25. an alien enemy could sue in our
courts upon a ransom bill. Lord Mansfield in a cafe of that kind
declared, that " it was found policy, as well as good morality, to
'* keep faith with an enemy in time ol war. This is a contract
" which arises out of a state of hostility, and is to be governed by
" the law of nations, and the eternal rules of justice." Doug.
625.
6
stood
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stood with some restrictions. The common law indeed stood
absolutely so ; with only a very few exceptions : so that a
particular act of parliament became necessary aster the resto
ration r, " for the naturalization os children of his majesty's
" English subjects, born in foreign countries during the late
" troubles." And this maxim of the law proceeded upon a
general principle, that every man owes natural allegiance
where he is born, and cannot owe two such allegiances, or
serve two masters, at once. Yet the children of the king's
embassadors born abroad were always held to be natural sub
jects z : for as the father, though in a foreign country, owes
not even a local allegiance to the prince to whom he is sent ;
so, with regard to the son also, he was held (by a kind of
pofiiiminiumJ to be born undeT the king of England's allegi
ance, represented by his father, the embassador. To encou
rage also foreign commerce, it was enacted by statute 25
Edw. III. st. 2. that all children born abroad, provided both
their parents were at the time of his birth in allegiance to
the king, and the mother had passed the seas by her husband's
consent, might inherit as if born in England : and accord
ingly it hath been so adjudged in behalf of merchants
But
by several more modern statutes b these restrictions are still
farther taken off : so that all children, born out of the king's
ligeance, whose fathers (or grandfathers by the father's side)
were natural-born subjects, are now deemed to be naturalborn subjects themselves, to all intents and purposes ; unless
their said ancestors were attainted, or banished beyond sea,
for high treason ; or were at the birth of such children in the
service of a prince at enmity with Great Britain (7). Yet the
r Slat 19 Car. II. c. 6.
* 7 Rep. 18.
* Cro. Car. 601. Mar. 91. Jenk.

Cent. 3.
t> 7 Ann. c. 5. 4 Ceo. II. c. 21. and
13 Geo. III. c. 21.

(7) All these exceptions to the common law, introduced by the
legislature, are in cases where the father or grandfather is a
natural-born subject ; but there is no provision made for the chil
dren born abroad of a mother, a natural -born subject, married to
an nlicn. And in a late case, in which it was stated that the moJ i4
ther
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grandchildren os such ancestors shall not be privileged in re
spect of the alien's duty, except they be protestants, and ac
tually reside within the realm ; nor shall be enabled to claim
any estate or interest, unless the claim be made within five
years after the fame shall accrue.
The children of aliens, born here in England, are, gene
rally speaking, natural-born subjects(8), and entitled to all the
C 374 ] privileges of such. In which the constitution of France differs
from ours ; for there, by theirjus albittaius, if a child be bora
of foreign parents, it. is an alien c (9).
A denizen is an alien born, but who has obtained ex
donathne regis letters patent to make him an English subject:
a high and incommunicable branch of the royal prerogative d.
A denizen is in a kind of middle state, between, an alien and
natural-born subject, and partakes of both of them. He
may take lands by purchase or devise, which an alien may not;
but cannot take by inheritance11: for his parent, through
whom he must claim, being an alien, had no inheritable blood;
and therefore could convey none to the son (10). And, upon a
0 Jcnlc. Cent. 3. cites trcajur; funjw'j. 311.

* 7 Rep. Calvin's cafe. 25.
« 11 Rep. 67,

ther of the plaintiff" was an English woman, who married a subject
of France, and had a son born to him in France, it was decided
that that son could not inherit his mother's lands in England. Count
Duroure v. Jones, 4 T. R. 300.
(8) Unless the alien parents are acting in the realm as enemies;
for my lord Coke fays, it is not ctclum me folum, but their being
born within the allegiance, and under the protection of the king.
7 Co. 1 8. a.
(9) The present learned Vinerian professor informs us, that
" in this respect there is not any difference between our laws and
those of France. In each country birth confers the right of
" naturalization." 1 IVoodd. 386.
(10) By the 11 & 12 W. III. c. 6. natural-born subjects may
derive a title by descent through their parents or any ancestor,
though they are aliens. But by 25 Geo. II. c 39. this restric
tion is superadded, -viz. that no natural-born subject (hall derive
a tiile through an alien parent or ancestor, unless he be born at
the
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like defect os hereditary blood, the issue of a denizen, born
before denization, cannot inherit to him ; but his issue born
after, mayf. A denizen is not excused 6 from paying the
alien's duty, and some other mercantile burthens. And no
denizen can be of the privy council, or either house of par
liament, or have any office of trust, civil or military, or be
capable os any grant of lands, &c. from the crown h.
Naturalization cannot be performed but by act of
parliament : for by this an alien is put in exactly the fame
state as if he had been born in the king's ligeance ; except
only that he is incapable, as well as a denizen, of being a
member of the privy council, or parliament, holding offices,
grants, isfc. ' ( 1 1 ). No bill for naturalization can be received in
either house of parliament, without such disabling clause in
it j: nor without a clause disabling the person from obtaining
any immunity in trade thereby, in any foreign country ; un
less he shall have resided in Britain for seven years next after
the commencement of the session in which he is naturalized k.
Neither can any person be naturalized or restored in blood,
unless he hath received the sacrament of the lord's supper
within one month before the bringing in of the bill ; and
unless he also takes the oaths of allegiance and supremacy ia
f Co. Litt. S. Vaugh. 2S5.
% Stat. 21 Htn. VIII. c. S.
>> Stat. ia W. III. c. 2.

i lb\4.
j Stat. 1 Ceo. I. c. 4.
k Sue. 14 Ceo. III. c. 84.

the time of the death of the ancestor who dies seised of the
estate which he claims by descent, with this exception, that if a
descent shall be cast upon a daughter of an alien, it (hall be di
vested in savour of an after-born son ; and in case of an asterborn daughter or daughters only, all the sisters shall be coparceners.
This exception, as it should seem, would have been quite super
fluous, if lord Coke had not held that a son of an alien could
net inherit from his brother, though the contrary had been since
determined. Harg. Co. Litt. 8. a.
(11) This statute 12 W. III. c. 2. was passed from a jealousy of
king William's partiality to foreigners,
q
the
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the presence of the parliament1. But these provisions have
been usually dispensed with by special acts of parliament,
previous to bills of naturalization of any foreign princes or
princesses m.
_

,

These are the principal distinctions between aliens, denizens, and natives: distinctions, which it hath been fre
quently endeavoured since the commencement of this century
to lay almost totally aside, by one geneial naturalization-act for
all foreign protestants. An attempt which was once carried
into execution by the statute 7 Ann. c. 5. but this, after three
years experience of it, was repealed by the statute 10 Ann.
c. 5. except one clause, which was just now mentioned, for
naturalizing the children of English parents born abroad.
However, every foreign seaman, who in time of war serves
two years on beard an English ship by virtue of the king's
proclamation,- is ipso faclo naturalized under the like re
strictions as in statute 12 W. III. c. 2."; and all foreign
protestants, and Jews, upon their residing seven years in any
of the American colonies, without being absent above two
months at a time, and all foreign protestants serving two
years in a military capacity there, or being three years em
ployed in the whale fishery, without afterward absenting
themselves from the king's dominions for more than one
year, and none of them falling within the incapacities de
clared by statute 4 Geo. II. c. 21. shall be (upon taking the
oaths of allegiance and abjuration, or in some cases, an
affirmation to the fame effect) naturalized to all intents and
purposes, as if they had been born in this kingdom ; except
as to sitting in parliament or in the privy council, and hold
ing offices or grants of lands, CSV. from the crown within the
kingdoms of Great Britain or Ireland °. They therefore are
admissible to all other privileges, which protestants or Jews
born in this kingdom are entitled to. What those privileges
I Stat. 7 Jac. I. c. X.
Stat. 4 Ann c. 1 . 7 Geo. II. c. 3.
9 Ceo. II. c. 14. 4 Gei. 111. c. 4.
n Stat. 1 3 Ceo. II. c. 3.

" SMt.13Ge0.lI.c7.10Ge0.il.
c. 44. 22 Geo. II. c. 45. 2 Geo. III.
c. 25. 13 Geo. III. c. 25.
are,
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are, with respect to Jews/ in particular, was the subject of
very high debates about the time of the famous Jew-bill * ;
which enables all Jews to prefer bills of naturalization in
parliament, without receiving the sacrament, as ordained by
statute 7 Jac. I. It is not my intention to revive this contro
versy again ; for the act lived only a few months, and was
then repealed.' ; therefore peace be how to it's manes.
P A pretty accurate account of the
Jews till their banisliment in 8 Edw. I.
may be found in Prynne's demurrrr, and

in Molloy de jure maritime* b. 3. c. 6.
1 Slat. 16 Ceo. II. c. 26.
' Stat. 27 Gee. II. c. 1,
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THE ELEVENTH.
CLERGY.

THE people, whether aliens, denizens, or natuialborn subjects, are divisible into two kinds ; the clergy
and laity : the clergy, comprehending all persons in holy
orders, and in ecclesiastical offices, will be the subject os the
following chapter.
This venerable body os men, being separate and set apart
from the rest of the people, in order to attend the more closely
to the service of almighty God, have thereupon large privi
leges allowed them by our municipal laws : and had formerly
much greater, which were abridged at the time of the re
formation on account of the ill use which the popish clergy
had endeavoured to make of them. For, the laws having
exempted them from almost every personal duty, they at
tempted a total exemption from every secular tie. But it is
observed by sir Edward Coke that, as the overflowing of
waters doth many times make the river to lose it's proper
channel, so in times past ecclesiastical persons, seeking to ex
tend their liberties beyond their true bounds, either lost or
enjoyed not those which of right belonged to them. The
personal exemptions do indeed for the most part continue.
A clergyman cannot be compelled to serve on a jury, nor to
appear at a court-leet or view of frank-pledge ; which al
most every other person is obliged to do b : but if a layman is
f 377 3 fummonc<l 0,1 a jurv> ailtl before the trial takes orders, he shall
notwithstanding appear and be sworn c. Neither can he be
• 1 Inst. 4.
» F. N. B. 160. 2. Inst. 4.

' 4 Leon. 190.
,
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chosen to any temporal office ; as bailiff, reeve, constable,
or the like : in regard of his own continual attendance on
the sacred function J. During his attendance on divine ser
vice he is privileged from arrests in civil suits' (1). In cafes
also of felony, a clerk in orders shall have the benefit of his
clergy, without being branded in the hand ; and may likewise
have it more than once (2.) : in both which particulars he is
distinguished from a layman f. But as they have their privi
leges, so also they have their disabilities, on account of their
spiritual avocations. Clergymen, we have seen8, are inca
pable of sitting in the house of commons (3) ; and by statute
21 Hen. VIII. c. 13. are not (in general) allowed to take
any lands or tenements to farm, upon pain of 10/. per
month, and total avoidance of the lease (4) ; nor upon like
pain to keep any tanhouse or brewhoule (5) ; nor shall engage
d Finch. L. SS.
t z Irish 617, Star. 4 Hen. VII.
e Scat. 50 Edw. III. c. 5. 1 Ric. c. 1 3. St 1 Edw. VI. c. 1 2.
II. c. 16.
S page 175.
( 1) That is, for a reasonable time, eundo, redcuudo, etmerando, ta
perform divine service. 12 Co. 100.
(2) This is a peculiar privilege of the clergy, that sentence of
death can never be pall upon them for any number os man
slaughters, biganves, simple larcenies, or other clergyable offences;
but'a layman, even a peer, may be ousted of clergy, and will be
subject to the judgment of death upon a second conviction of a
clergyable offence ; for if a layman has once been convicted of
manslaughter, upon production of the conviction he may afterwards
suffer death for b'gamy, or any other felony, within clergy, or
which would not be a capital crime to another person not so cir
cumstanced. Uut for the honour of the clergy, there are few or no
instances in which they have had occasion to claim the benefit of
this privilege. See 4 vol. c. 28.
(3) S;e tne Editor's reasons for the capacity cf the clergy to fit,
in the house of commons in note 37 to Ch. II.
(4) Dat if they have not susiieient glebe, they may take a farm
fur the • necessary expenecs and consumption of their households.
21 Hen. f/I/, c. 13./. 8.
(5) One fees some reason why a poor clergyman should be
tempteJ to sell lie ; but the singular prohibition to keep a tanhouse
probably o;iginatcd from a practice peculiar to the time.
9
ip
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in any manner of, trade, nor sell any merchandize, under
forfeiture of the treble value (6). Which prohibition is
consonant to the canon law.
In the frame and constitution of ecclesiastical polity there
are divers ranks and degrees : which I (hall consider in their
respective order, merely as they are taken notice of by the
secular laws of England ; without intermeddling with the
canons and constitutions, by which the clergy have bound
themselves. And under each division I shall consider,
I. The method of their appointment ; 2. Their rights and
duties ; and 3 . The manner wherein their character or
office may cease.
I. An arch-bishop or bishop is elected by the chapter of
his cathedral church, by virtue of a licence from the crown.
Election was, in very early times, the usual mode of eleva
tion to the episcopal chair throughout all Christendom ; and
this was promiscuously performed by the laity as well as the
clergy " : till ^at length it becoming tumultuous, the empe[ 378 ] rors and other sovereigns of the respective kingdoms of Eu
rope took the appointment in some degree into their own
hands ; by reserving to themselves the right of confirming
these elections, and of granting investiture of the temporalties, which now began almost universally to be annexed to
this spiritual dignity; without which confirmation and in
vestiture, the elected bishop could neither be consecrated nor
receive any secular profits. This right was acknowleged in
the emperor Charlemagne, A. D. 773, by pope Hadrian I,
and the council of Lateran and universally exercised by
other christian princes : but the policy of the court of Rome
at the fame time began by degrees to exclude the laity from
h pcrcltrum ctprpulum. Palm. 15. 1 Roll. Rep. 102. M. Paris. A. D. 1095.
i Daret. 1 dist. 63. c. 11.

(6) Though a clergyman is subject to this penalty for trading,
yet his contracts are valid, and he is liable to be made a bank
rupt. Cockc, Baukr. 33.
any
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any (hare in these elections, and to confine them wholly to the
clergy, which at length was completely effected ; the mere
form of election appearing to the people to be a thing of lit
tle consequence, while the crown was in possession of an ab
solute negative, which was almost equivalent to a direct right
of nomination. Hence the right of appointing to bishopricks is said to have been in the crown of England11 (as
well as other kingdoms in Europe) even in the Saxon times ;
because the rights of confirmation and investiture were in
effect (though not in form) a right of complete donation '.
But when, by length of time, the custom of making elecT
tions by the clergy only was fully establistied, the popes be
gan to except to the usual method of granting these investi
tures, which was' per annulum et baculum, by the prince's de
livering to the prelate a ring, and pastoral staff or crosier ;
pretending, that this was an encroachment on the church's
authority, and an attempt by these symbols to confer a spiri
tual jurisdiction : and pope Gregory VII, towards the close
of the eleventh century, published a bulle of excommuni
cation against all princes who should dare to confer investi
tures, and all prelates who should venture to receive them ra.
This was a bold step towards effecting the plan then adopted
by the Roman fee, of rendering the clergy entirely independ- C 379 1
ent of the civil authority : and long and eager were the con
tests occasioned by this papal claim. But at length, when the
emperor Henry V. agreed to remove all suspicion of encroach- ment on the spiritual character, by conferring investitures for
the suture per sceptrum and not per annulum ct baculum ; and
when the kings of England and France consented also to alter
the form in their kingdoms, aud receive only homage sro:«
the bishops for their tcmporaltie*, instead of investing them
by the ring and crosier ; the court of Rome found it prudent
to suspend for a while it's other pretensions".
Palm. 2^.
I « Nulla eletlU praelattrum (hnt
" verl/a Ingulfhi) eras mere hltrj et
" canonical Jed crr.r.rs dignitates tarn
" tfujcofro- Li»t qi 17
per ar." nulvm et tamlut* regis tyii pru
** sua cimfltttnl'a cc-nj'treial." Ptr.es

drives er memacbossuit r'tflio,f.<i el Fium
a rege s-Jiulabant. Seldcn. J>n. Ar.^.
L I • § 39.
m Decret. 2 cti'jj. 16. om. 7. c. \z.
2c Tg.
r. Mod. Cn. Hist. xxv. 3C3. xxir.
II J.
This
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This concession was obtained from king Henry the first in
England, by means of that obstinate and arrogant prelate,
arch-bishop Anselm 0 : but king John (about a century after
wards) in order to obtain the protection of the pope against
his discontented barons, was also prevailed upon to give up
by a charter, to all the monasteries and cathedrals in die
kingdom, the free right of electing their prelates, whether
abbots or bishops : reserving only to the crown the custody
of the temporalties during the vacancy ; the form of grant
ing a licence to elect, (which is the original of our conge a"
ejlireJ on refusal whereof the electors might proceed without
it ; and the right of approbation afterwards, which was not
to be denied without a reasonable and lawful cause \ This
grant was expressly recognized and confirmed in king John's
magna carta \ and was again established by statute 25 Edw.
III. st. 6- § 3.
But by statute 25 Hen. VIII. c. 20. the antient right of
nomination was, in effect, restored to the crown (7) : it being
enacted that, at every future avoidance of a bishoprick, the
king may send the dean and chapter his usual licence to pro
ceed to election ; which is always to be accompanied with a
letter missive from the king, containing the name os the per
son whom he would have them elect : and, if the dean and
' o M. Paris. A. D. 1107.
q caf. I. tJit. Oxsn. 1759.
t M. Paris. A. D. IJI4. I Rym. Ficd. 198.
(7) This statute was afterwards repealed by 1 Edw. VI. c. 2.
which enacted that a!! bifhopiicks should be donative as formerly.
It states in the preamble that these elections are in very deed no
elections ; but only by a writ of conge d'elire have colours, shadows,
cr pretenc»s of election, 1 Burn, Ec. L. 183. This is certainly
good fense. For the permission to elect where there is no power to
reject can hardly be reconciled with the freedom of election. But
this statute was aftenvaais repealed by 1 Ma. st. 2. c. 20. and
other statutes. 12 Co. 7. But the bifhopiicks ot the new founda
tion were always donative. Harg, Co. Lht. 134. As also are all
the Irish bi2i-prkks by the 2 Eliz. c, 4. hip Slalutes.
chapter

\
y
CTi. ti.

5/ PersoSSi

5§d

chapter delay their election above twelve days, the nomina-i
tion (hall devolve to the king, who may by l itters patent dp-1
point such person as he pleases. This election or nomina
tion, if it be of a bishop, must be sigrc/sied by the king's
letters patent to the arch-bishop of the province 5 if it be os
an arch-bishop, to the other aixli^bisisop and two bishops, or
to four bishops ; requiring them to confirm, invest, and con
secrate the person so elected : which they are bound to per
form immediately, without any application to the see of
Rome. After which the bishop elect shall sue to the king
for his temporalties, shall make oath to the king and none
other, and shall take restitution of his secular possessions out
of the king's hands only (8). And if such dofen and chapter
do not elect in the manner by this act appointed, or if such
arch-bishop or bishop do refuse to confirm, invest, and con
secrate such bishop elect, they shall incur all the penalties of
a praemunire (9).
(8) It is a prevailing vulgar error, that, when a bishop has an
offer made of a bishoprick, he affects a maiden coyness and answers
tiolo episcopari. The origin of these words and this notion I hav«
not been able to discover ; the bishops certainly give no such refm
sal at ptesent, and I am inclined to think they never did at any
time in this country.
(9) It is directed in the form of consecrating bishops, confirmed
by various statutes since the reformation, that a bishop when conic-"
crated must be full thirty years of age. There seems to have been
no rellriction of this kind in antient times ; for bishop Godwin
informs us, that George Ncvile, the brother of the carl of War
wick the king-maker, was chancellor of Oxford, et in episcopmn
Exonien/em confecratus est anno 1455, nondum annos uaftu miginti.
Anno deindt 1 460 (id qned jure nirere) summits An; It'et satins est
cancellarius. A few years afterwards he was translated to the
»rch-bi(hoprick of Yo-k. Hoc fedente episcupus Sancli Andrce in
Scotia, archiepifeopu: per Sixtu.ni quartum creates est; juffis Mi
daodeeim epifcopii illiut genii's subcjje, qui laclenus arebiepiscopi
Eboracenfis fuffraganei cexfcbatitur. Reclavwnte quidem Eberacmfi,
fed frustra ; aJJ'erenie pontifice, minimi con-venire, ut ilie Scetiœ fit
ntetrepolitanits , qui proffer cretra inter Sco.'os ac Arghs bclla, Scotis
pltrumqat hostisfit capitaui. Godw. Comm. de Prassul. -693.
V«.I.
tk
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An arch-biflyop is the chief of the clergy in a whole pro
vince ; and has\ the inspection of the bishops of that pro
vince, as well vfi of the inferior clergy, and may deprive
them on notorious! cause r (10). The arch-bishop has also his
Own diocese, whereSn he exercises episcopal jurisdiction ; as
in his province he exeYfiA^.aixhiepiscopal. As arch-bishop,
he, upon receipt of the king's writ, calls the bishops and
clergy of his province to meet in convocation : but without
the king's writ he cannot aslemble them '. To him all ap
peals are made from inferior jurisdictions within his province;
and, as an appeal lies from the bishops in person to him in
person, so it also lies from the confiltory courts of each dio
cese to his archiepiscopal court. During the vacancy of any
see in his province, he is guardian of the spiritualties there
of, as the king is of the temporalties ; and he executes all
ecclesiastical jurisdiction therein. If an archiepiscopal see
be vacant, the dean and chapter are the spiritual guardians,
i
ever since the office of prior of Canterbury was abolished at
the reformation
The arch-bishop is entitled to present by
lapse to all the ecclesiastical livings in the disposal of his
[[381 ] diocesan bishops, if not filled within six months. And the
arch-bishop has a customary prerogative, when a bishop is
consecrated by him, to name a clerk or chaplain of his own
to be provided for by such suffragan bishop ; in lieu of which
it is now usual for the bishop to make over by deed to the
arch-bishop, his executors and assigns, the next presentation
oF such dignity or benefice in the bishop's disposal within
that see, as the arch-bishop himself shall choose ; which
is therefore called his option u .• which options are only bind' lord U jvm. 54:.
• 4 Inst. 322, 323.

I 2 Roll. Abr. 22.
u Cowd's interp. lit. cfiioe.

(10) In the 1 1 W. III. the bishop of St. David's was deprived
for simony, and other offences, in a court held at Lambeth before
the arch-bishop, who called to his assistance six other bishops.
The biihop of St. David's appealed to the delegates, who affirmed
the sentence of the arch-bishop ; and aster several fruitless appli
cations to the court of king's bench and the house of lords, he
was at last obliged ta submit to the judgment. Lord Ray. 541.
I Burn. Ee. L. 212.

i
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ing on the bishop himself who grants them, and not on his
succtslbrs ( 1 1 ). The prerogative itselfseems to be derived from
the legatine power formerly annexed by the popes to the me
tropolitan of Canterbury w. And we may add, that the
papal claim itself (like most others of that encroaching fee)
was probably set up in imitation of the imperial prerogative
called primae or primariae preces i whereby the emperor ex-*
ercises, and hath imrhemorially exercised x, a right of nam
ing to the first prebend that becomes vacant after his acces
sion in every church of the empire
A right, that was also
exercised by the crown of England in the reign os Edward
1 * ; and which probably gave rise to the royal corodks which
were mentioned in a former chapter a. It is likewise the pri
vilege, by custom, of the arch-bishop of Canterbury, to crown
the kings and queens of this kingdom (12). And he hath also
w Sherlock of options. I.
suarr., quam adprices rcgls praeditlo Ro* UulJjst. emstit. imper. tun. 3. page berto concejfit, dt cattero fe/vat ; et de
406.
proxima ecclefa macatura de collatiaii
i Dufresiie. V. 806. Mod. Uaiv. praed'iCH episcepi, qaam ipse RUirti/i acHist. xxix. 5.
eeftaverit, rejpuiat. Ersv. 11 EJw. I,
* Rex, &c.sahtem. Scribath episcepe 3 Pryn. 1164.
Karl quod—Roberto de Lard penfivnim
» ch. 8. page 184.
( 1 1 ) The consequence is, that the arch-bi(hop never can have more
than one option at once from the fame diocese. Thijse options be
come the private patronage of the arch-bishop, and upon his death
are transmitted to his personal representatives ; or the arch-bishop
may direct by his will, whom, upon a vacancy, his executor shajl
present ; which direction, according to a decision in the hojse of
lords, his executor is compellable to observe. 1 Burn. Ec. L. 2261
Isa bishop dies during the vacancy of any benefice within his pa*
tronage, the presentation devolves to the crown ; so likewise if a
bishop dies after an option becomes vacant, arid before the arch
bishop or his representative has presented, and the clerk is insti
tuted, the crown pro bac vice will be entitled to present to thai
dignity or benefice. Amb. 101. For the grant of the option by
the bishop to the arch-bishop has no efficacy beyond the life of the
bishop.
(12) It is said that the arch-bishop of York has the privilege
to crown the queen-consort, and to be her perpetual chaplain,
i Burn. Ec. L. 178.
Kk>
'
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by the statute 25 Hen. VIII. c. 21 the power of granting
dispensations in any cafe, not contrary to the holy scriptures
and the law of God, where the pope used formerly to grant
them : which is the foundation of his granting special licen
ces, to marry at any place or time, to hold two livings, and
the like (13) : and on this also is sounded the right he exer
cises of conferring degrees (14), in prejudice of die two
universities b.
[ 382 ]

The power and authority of a bishop, besides the admini
stration of Certain holy ordinances peculiar to that sacred
order, consist principally in inspecting the manners of the
people and clergy, and punishing them in order to reforma
tion, by ecclesiastical censures. To this purpose he has se
veral courts under him, and may visit at pleasure every part
of his diocese. His chancellor is appointed to hold his courts
for him, and to assist him in matters of ecclesiastical law ;
who, as well as all other ecclesiastical officers, if lay or mar
ried, must be a doctor of the civil law, so created in some
university0. It is also the business of a bishop to institute,
* Sec the bisliop of Chester's case. Oxon. 1721.

« Sut. 37 Hen. VIII. CJ7.

(15) When the dominion of the pope was overturned in this
country, this prerogative of dispensing with the canons of the
church was transferred by that statute to the arch-bishop of Can
terbury in all cases in which dispensations were accustomed to be
obtained at Rome ; but in cafes unaccustomed, the matter shall be
referred to the king and council. The pope could have dispensed
with every ecclesiastical canon and ordinance. But in some of the
cases where the arch-bishop alone has authority to dispense, his dis
pensation with the canon, as to hold two livings,' must be confirm
ed under the great seal.
(14) But although the arch-bishop can confer all the degrees
which are taken in the universities, yet the graduates of the two
universities, by various acts of parliament and other regulations,
arc entitled to many privileges which are not extended to what
Is called a Lambeth degree : as, for instance, those degrees
which are a qualification for a dispensation to hold two livings, are
lossined by al Hen. VIII. c. 13. s. 23. to the two universities.
' •
j
- and
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and to direct induction, to all ecclesiastical livings in his
diocese.
Archbishopricks and bishopricks may become void by
death, deprivation for any very gross and notorious crime,
and also by resignation. All resignations mult be made to
some superior J. Therefore a bishop must resign to his me
tropolitan ; but the arch-bishop can resign to none but the
king himself (15).
II. A dean and chapter are the council of the bishop, to
assist him with their advice in affairs of religion, and also in
the temporal concerns of his fee c. When the rest of the
clergy were settled in the several parishes of each diocese (as
hath formerly s been mentioned) these were reserved for the
celebration of divine service in the bishop's own cathedral ;
and the chief of them, who presided over the rest, obtained
the name of decatms or dean, being probably at first appointed
to superintend ten canons or prebendaries.
All antient deans are elected by the chapter, by conge eP
e/lire from the king, and letters missive of recommendation ; in
the same manner as bishops (16): but in those chapters, that
were founded by Henry VIII out of the spoils of the dissolved
monasteries (17), the deanery is donative, and the installation
I*
* Cibs. cod. 821.
' 3 Rep. 75. Co. Lit. 103. 3 0.
'page 113, 114.
(15) The following are some of the popular distinctions between
arch-bistiops and bilhpps. The arch-bishops have the titles and style
of grace, and mojl reverend father in God by divine providence ; the
bishops those of Icrd, and right reverend father in God by divine
fermijfion. Arch-bishops are inthroned, intbronizali ; bisliops in
stalled.
(16) See a very learned note, containing a full history of the
election, presentation, or donation to deaneries, by Mr. Hargrave
in Co. Litt. 95.
(17) The new deaneries and chapters to old bist.opricks are
eight, viz. Canterbury, Norwich, Winchester, Durham, Elv,
Rochester, Worcester, and Carlisle ; and five new bishopricks
Kk 3
With
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merely by the king's letters patent*. The chapter, confiding
of canonsor prebendaries, are sometimes appointed bytheking,
sometimes by the bishop, and sometimes elected by each otber.
The dean and chapter are, as was before observed, the no
minal eicctors of a bishop. The bishop is their ordinary (18)
and immediate superior; and has, generally speaking, the
power of visiting them, and correcting their excesses and
enormities. They had also a check on the bishop at com
mon law : for till the statute 32 Hen. VIII. c. 28. his grant
or lease would not have bound his successors, unless con
firmed by the dean and chapter h.
Deaneries and prebends may become void, like a bishoprick, by death, by deprivation, or by resignation to either the
king or the bishop '. Also I may here mention, once for all,
that if a dean, prebendary, or other spiritual person be made a
bishop, all the preferments of which he was before possessed
are void ; and the king may present to them in right of his
prerogative royal. But they are not void by the election,
but only by the consecration j.
III. An arch-deacon hath an ecclesiastical jurisdiction,
immediately subordinate to the bishop, throughout the whole
of his diocese, or in some particular part of it. He is usually
appointed by the bishop himself ; and hath a kind of episco
pal authority, originally derived from the bishop, but now in
dependent and distinct from his k. He therefore visits the
% Gibs, cod. 173.
Cro. Eliz. 542. 790. 2 Roll. Abr. 352,
l> Co. Lin. 103.
4 Mod. 200. Salk. 137.
i Plowd. 4.9".
k 1 Burn. eccl. l»w. 6S, 69.
j Bio. j4ir. t. frtjcntatkn. 3. 61.

with new deaneries and chapters annexed were created, wiz.. Peter
borough, Chester, Gloucester, Bristol, and Oxford. Harg. Co..
Lilt. 95. n. 3.
(18) The bishop is generally called the ordinary, but the ordi
nary has a more extensive signification, as it includes every eccle
siastical judge who has the regular ordinary jurisdiction independ
ent of another. I Burst. Ec. L. 22. Co. Lilt. 344.
clergy;
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clergy ; and has his separate court for punishment of offend
ers by spiritual censures, and for hearing all other causes of
ecclesiastical cognizance.
IV.The rural deans are very antient officers of the church
but almost grown out of use; though their deaneries still sub
sist as an ecclesiastical division of the diocese, or archdeaconry.
Theyseem tohavebeen deputies of thebifhop, planted allround £ 384 ]
his diocese, the better to inspect the conduct of the parochial
clergy, to inquire into and report dilapidations, and to examine
the candidates for confirmation; and armed, in minuter matt£rs,with an inferior degree ofjudicial and coercive authority™.
V. The next, and indeed the most numerous, order of men
in the system of ecclesiastical polity, are the parsons and vicars
of churches : in treating of whom I shall first mark out the
distinction between them ; mail next observe the method by
which one may become a parson or vicar ; shall then briefly
touch upon their rights and duties ; and shall, lastly, shew
how one may cease to be cither.
A paRson, persona ecelesiae, is one that hath full posseffion of
all the rights of a parochial church. He is called parson, per
sona, because by his person the church, which is an invisible
body, is represented ; and he is in himself a body corporate,
in order to protect and defend the rights of the church (which
he personates) by a perpetual succession n. He is sometimes
called the rector, or governor, of the church : but the ap
pellation of parson, (however it may be depreciated by fami
liar, clownish, and indiscriminate use) is the most legal, most
beneficial, and most honourable title that a parish priest can
enjoy; because such a one, (sir Edward Coke observes) and
he only, is said vieem feu personam ecclestae gerere. A parson
has, during his life, the freehold in himself of the parsonage
house, the glebe, the tithes, and other dues. But these are
sometimes appropriated ; that is to fay, the benefice is perpe
tually annexed to some spiritual corporation, either sole or agI Kennct. par. antiq. 653.
*> Gibs, cod. 972. 1550.

n Co. Litt. 300.
Kk4
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gregate, being the patron of the living ; which the law esteem*
equally capable cf providing for the service of the church, as
any single private clergyman. This contrivance seems to have
sprung from the policy of the monastic orders, who have never
been deficient in subtile inventions for the increase of their own
power and emoluments. At the first establishment of paro
chial clergy, the tithes of the parish were distributed in a four
fold division ; one for the use of the bishop, another for main
s' 285 ] taiuing the fabrick of the church, a third for the poor, and the
fourth to provide for the incumbent. When the sees of the
bishops became otherwise amplyendowed,theywereprohibited
fromdemandingtheirusualfhareof thesetithes, and the division
vrss into three parts only. And hence it was inferred by the
monasteries, that a small part was sufficient for the officiating
priest ; and that the remainder might well be applied to the use
of their own fraternities, (the endowment of which was con
strued to be a work of the most exalted piety) subject to the
burthen of repairing the church and providing for it's constant
supply. And therefore they begged and bought, for masses and
obits, and sometimes even for money, all the advowsons with
in their reach, and then appropriated the benefices to the use
of their own corporation, But, in order to complete such ap
propriation erFedtually, the king's licence, and consent os the
bishop, must first be obtained: because both the king and the
bishop may sometime or other have an interest, by lapse, in the
presentation to the benefice ; which cau never happen if it be
appropriated to the use of a corporation, which never dies: and
also because the law reposes a confidence in them, that they
will not consent to any thing that shall be to the prejudice of
the church. The consent os the patron also is necessarily im
plied because (as was before observed) the appropriation can
be originally made ro none, but to such spiritual corporation,
as is also the patron of the church ; the whole being indeed
nothing else, but an allowance for the patrons to retain the
tithes and glebe in their own hands, without presenting any
clerk, they themselves undertaking to provide for the service
pf the church". When the appropriation is thus made, the
• Plowd. 456—500.
»
appropriators
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appropriators and their successors are perpetual parsons of the
church ; and must sue and be sued, in all matters concerning
the rights of the church, by the name of parsons
This appropriation may be severed, and the church be
come disappropriate, two ways : as, first, if the patron or
appropriator presents a clerk, who is instituted and inducted
to the parsonage: for the incumbent so instituted and inducted [ j85 3
is to all intents and purposes complete parson; and the appro
priation, being once severed, can never be re-united again,
unless by a repetition of the fame solemnities
And, when
the clerk so presented ( 1 9) is distinct from the vicar, the rectory
thus vested in him becomes what is called a Jine-cure (20) ;
because he hath no cure of souls, having a vicar under him
to whom that cure is committed r. Also, if the corporation
which has the appropriation is dissolved, the parsonage be
comes disappropriate at common law ; because the perpe
tuity of person is gone, which is necessary to support the
appropriation.
In this manner, and subject to these conditions, may appro
priations be made at this day (21): and thus were most, if net
P Hob. 307.
1 Co. Liu. 46.

r Sinc-cures might also be crested by
other means, z Burn. eccl. law. 347.

(19) The Editor conceives that there is no authority or reason
to suppose, that the appropriator can thus create a sinecure rector.
But if the appropriator or impropriator should, either by design
or mistake, present his clerk to the parsonage, it is held, that the
vicarage will ever afterwards be dissolved, and the incumbent will
be entided to all the tithes and dues of the church as rector. Wats,
e. 17. 2 R. Ab. 338.
(so) Wherever a rector and vicar are presented and instituted to
the fame benefice, the rector is excused all duty, and has what is
properly called a sinecure. But where there is only pne incum
bent, the benefice is not in law a sinecure, though there should be
neither a church nor any inhabitants within the parish..
(zi) It surely may be questioned whether such a power any
longer exists ; it cannot be supposed that, at tlris day, the inha
bitants of a parith, who had been accustomed lo pay their tithes
to
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al!, of the appropriations at present existing originally made}
being annexed to bishopricks, prebends, religious houses, nay
even to nunneries, and certain military orders, all of which
were spiritual corporations. At the dissolution of monasteries
by statutes 27 Hen. VIII. e. 28. and 31 Hen. VIII. c, 13.
the appropriations of the several parsonages, which belonged
to those respective religious houses, (amounting to more than
one third of all the parishes in England ') would have been by
the rules of the common law dilappropriated ; had not a
clause in those statutes intervened, to give them to the king
in as ample a manner as the abbots, C5V. formerly held the
fame, at the time of their dissolution. This, though perhaps
scarcely defensible, was not without example ; for the fame
was done in former reigns, when the alien priories (that is,
such as were silled by foreigners only) were dissolved and
given to the crown c. And from these two roots have sprung
all the lay appropriations or secular parsonages, which we
now fee in the kingdom ; they having been afterwards
granted out from time to time by the crown
]

These appropriating corporations, or religions houses,
were wont to depute one 01 their own body to perform divine
• Srtd. review of tith. c. 9. Spc'im.
Apology. 35.
_
1 1 In*. 584.
» S'u H. Spclraan (of tithes, c. 39.)

siys, these are now called impropriations.
as being improperly in the hands ol lay-

to their officiating minister, could be compelled to transfer them to
an ecclesiastical corporation, to which they might perhaps be per
fect strangers. Appropriations are said to have originated from
an opinion inculcated by the monks, that tithes and oblations,
»'ioagh payable to some church, yet were an arbitrary disposition
of the donor, who might give them, as the reward of religious
service done to him, to any person- whatever from whom he re-~
ccived that service. I Burn. Ec. L. 63. And till they had got
complete possesiion os the revenues of the church, they spared no
puins to recommend themselves as the most deserving objects of
lite gratitude and benefaction of the parish. There probably have
been no new appropur.ions since the dissolution of monasteries.
'
service.
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service, and administer the sacraments, in those parishes of
which the society was thus the parson. This officiating
minister was in reality no more than a curate, deputy, or vice
gerent of the appropriator, and therefore called vicarius or
vicar. His stipend was at the discretion of the appropriator,
who was however bound of common right to find somebody,
qui illi at tetnporalibus, episcopo de spiritualibus, debeat respondcre w. But this was done in so scandalous a manner, and the
pr.riffies suffered so much by the neglect of the appropriators,
that the legislature was forced to interpose : and accordingly it
>s enacted by statute 1 5 Ric. II. c. 6. that in all appropriations
of churches, the diocesan bishop shall ordain (in proportion to
the value of the church) a competent sum to be distributed
among the poor parishioners annually ; and that the vicarage
shall besuficitritfoendowed. It seems the parish were frequently
sufferers, not only by the want of divine service, but also by
withholding those alms, for which, among other purposes, the
payment of tithes was originally imposed: and therefore in this
act a pension is directed to be distributed among the poor parochians, as well as a sufficient stipend to the vicar. But he,
being liable to be removed at the pleasure of the appropriator,
was not likely to insist too rigidly on the legal sufficiency of
the stipend : and therefore by statute 4 Hen. IV. c. 12. it is
ordained, that the vicar shall be a secular person, not a mem
ber of any religious house ; that he shall be vicar perpetual,
not removable at the caprice of the monastery ; and that he
shall be canonically instituted and inducted, and be sufficient
ly endowed, at the discretion of the ordinary, for these three
express purposes, to do divine service, to inform the people,
and to keep hospitality (2 2). The endowments in consequence
" Seld. tith. c. n. i.

(12) From this act we may date the origin of the present vicar
ages ; for before this time the vicar was nothing more than a tern,
porary curate, and when the church was appropriated to a monas
tery, he was generally one of their own body, that is, one of the
regular clergy; for the monks who lived secundum regulr.s of
their.
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of these statutes have usually been by a portion of the glebe,
or land, belonging to the parsonage, and a particular share of
die tithes, which the appropriatots found it most troublesome
£ 38S 3 to collect, and which are therefore generally called privy or
small tithes •, the greater, or predial, tithes being still reserv
ed to their own use. But one and the same rule was not ob
served in the endowment os all vicarages. Hence some are
more liberally, and some more scantily, endowed : and hence
the tithes of many things, as wood in particular, are in some
parishes rectorial, and in some vicarial tithes. '
The distinction therefore of a parson and vicar is this :
the parson has for the most part the whole right to all the
ecclesiastical dues in his parish ; but a vicar has generally an
appropriator over him, entitled to the best part of the profits,
to whom he is in effect perpetual curate, with a standing
» salary (23). Though in some places the vicarage has been

their respective houses or societies, were denominated regular clergy,
in contradistinction to the parochial clergy, who performed then- ministry in the world inJ'sciAo, and who from thence were called secular
clergy. All the tithes or dues of the church of common right be
long to ths rector, or to the appropriutar or impropriator, who have
the fame rights as the rector; and the vicar is entitled only to that
portion which is expressed in his endowment, or what his predeces
sors have immemorially enjoyed by prescription, which is equiva
lent to a grant or endowment. And where there is'an endowment he
may recover all that is contained in it ; and he may Kill retain what
he and his predecessors have enjoyed by prescription though not ex
pressed in it ; for such a prescription amounts to evidence of another
consistent endowment. These endowments frequently invest the
vicar with some part of the great tithes ; therefore the words rec
torial and vicarial tithes have no definite signification. But great
and small tithes arc technical terms, and which are, or ought to
be, accurately defined and distinguished by the law.
(23) A vicar, from what has been advanced in the preceding
, pag;e and note, must necessarily have an appropriator over him, or a
sinecure rector, who in some books is considered and called an
appropriator. Ot benefices, some have never been appropriated ;
consequently in those there can be no vicar, and the incumbent is
'
■ '
rector.
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considerably augmented by a large share of the great tithes ;
which augmentations were greatly assisted by the statute 20
Car. II. c. 8. enacted in favour of poor vicars and curates,
which rendered such temporary augmentations (when made
by the appropriators) perpetual.
The method of becoming a parson or vicar is much the
fame. To both there are four requisites necessary: holy or
ders ; presentation ; institution; and induction. The method
of conferring the holy orders of deacorrand priest, according to
the liturgy and canons is foreign to the purpose of these com
mentaries ; any farther than as they are necessary requisites to
make a complete parson ox vicar. By common law, a deacon,
of any age, might be instituted and inducted to a parsonage or
vicarage: but it was ordained by statute 13 Eliz. c. 12. that
no person under twenty-three years of age, and in deacon's
orders, should be presented to any benefice with cure ; and if
he were not ordained priest within one year aster his induc
tion, he sliould be ipso facto deprived : and now, by statute
13 & 14 Car. II. c. 4. no person iscapableto be admitted to
any benefice, unless he hath been first ordained a priest (24)}
and then he is, in the language of the law, a clerk in orders.
But if he obtains orders, or a licence to preach, by money or
* Sec 2 Eum. eccl. law. 103.
rector, and entitled to all the dues of the church. Some were ap
propriated to secular ecclesiastical corporations, which appropri
ations still exist, except perhaps some few which may have been
dissolved ; others were appropriated to the houses of the regular
clergy ; all which appropriations, at the dissolution of monasteries,
were transferred to the crown ; and in the hands of the king or his
grantees are now called impropriations : but in some appropri
ated churches no perpetual vicar has ever been endowed ; in that
cafe the officiating minister is appointed by the appropriator or impropriator, and is caHed a perpetual curat;.
(24) By canon 34, no one shall be admitted to the order of a
deacon till he be twenty three years old ; and by that canon, and
also by 13 Eliz. c. 12. no one can take the order of a priest till he
be still sour and twenty years old- 5 Bum. Ec L. 27.
corrupt
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corrupt practices (which seems to be the true, though not the
common, notion of simony) the person giving such orders for
feits y 40 /. and the person receiving 10/. and is incapable of
any ecclesiastical preferment for seven years afterwards.
Any clerk may be presented 1 to a parsonage or vicarage ;
that is, the patron, to whom the advowson of the church
belongs, may offer his clerk to the bishop of the diocese to be
instituted. Of advowsons, or the right of presentation, being
a species of private property, we shall find a more convenient
place to treat in the second part of these commentaries. But
when a clerkis presented, the bishop may refuse him upon many
accounts. As, 1. If the patron is excommunicated, and re*
mains in contempt forty days1. Or, 2. If the clerk be unfit b :
which unfitness is of several kinds. First, with regard to his
person; as if he be a bastard (25), an outlaw, an excommuni
cate, an alien, under age, or the likec. Next, with regard to his
faith or morals ; as for any particular heresy, or vice that is
malum inse. : but if the bishop alleges only in generals, as thathe^
isschismaticus inveteratus, or objects a fault that is malum prohibitum merely, as haunting taverns, playing at unlawful games,
or the like ; it is not good cause of refusal i. Or, lastly, the
clerk may be unfit to discharge the pastoral office for want of
learning. In any of which cases the bishop may refuse the clerk.
In case the refusal is for heresy, schism, inability of learning, or
other matter of ecclesiastical cognizance, there the bishop must
give notice to the patron of such his cause of refusal, who,
being usually a layman, is not supposed to have knowledge
J Scat. 31 Eli*, c. 6.
«A layman may also be presented j
but he must take priest's orders before
his admission. 1 Burn. 103.
» 2 Roll. Abr. 355.

b Glanv. /, 13. r. xo.
eiRoll. Abr. 356. 1 Inst. 63a.
Stat. 3 Ric. II. c. 3. 7 Ric II. 1. 11.
* 5 Rep. 58.

(25) Though this be classed in the books among the causes of
refusal, yet such is the liberality of the present times, that no one
need apprehend that his preferment would be impeded by the
incontiner.ee of his parents, or by any demerit but his own.
11
.
•
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of it ; else he cannot present by lapse : but, if the cause be
temporal, there he is not bound to give notice •.
If an action at law be brought by the p:\tron against the f 390 ]
bishop for refusing his clerk, the bishop mult assign the cause.
If the cause be of a temporal nature and the fact admitted,
(as, for instance, outlawry) the judges of the king's courts
must determine it's validity, or, whether it be sufficient cause
of refusal: but if the fact be denied, it must be determined
by a jury. If the cause be of a spiritual nature, (as, heresy,
particularly alleged) the fact if denied sliall also be deter
mined by a jury ; and if the fact be admitted or found, the
court upon consultation and advice of learned divines shall
decide its sufficiency r. If the cause be want of learning, the
bishop need not specify in what points the clerk is deficient,
but only allege that he is deficient*: for the statute 9 Edw. II.
ft. I. c. 13. is express, that the examination of the fitness of
a person presented to a benefice belongs to the ecclesiastical
judge. But because it would be nugatory in this cafe to de
mand the reason of refusal from the ordinary, if the patron
were bound to abide by his determination, who has already
pronounced his clerk unfit ; therefore, if the bishop returns
the clerk to be minussufficient in literature!, the court shall write
to the metropolitan, to re-examine him, and certify his quali
fications *, which certificate of the arch-bishop is final h.
iFthebifhophath no objections, but admits the patron's pre
sentation, the clerk so admitted is next to be institutedby him;
which is a kind of investiture of the spiritual part of the bene
fice : for by institution the care of the souls of the parish is
committed to the chargeof theclerk. "When a vicar is instituted,
he (besides the usual forms)takes, if required by the bishop ( 26),
an oath of perpetual residence; for the maxim of law is,
' I Inst. 631.
'ilnst. 6)1.

t 5 R;p. 5S. 3 Lev. 313.
h i In.t. 6jz.

(26) It docs not appear that the bishop can dispense with the
vicar's oath, which is, that he will be resident upon his vicarage,
unless dispensed withal by hii diocefca. 1 Burn. Ee. L. 14$.
, that
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that vicarius non halet vicarium : and, as the non-residence of
the appropriators was the cause of the perpetual establishment
of vicarages, the law judges it very improper for them to defeat
the end of their constitution, aud by absence to create the very
C 391 ] m'k^ef wh'ch tney were appointed to remedy : especially as,
if any profits are to arise from putting in a curate and living
at a distance from the parish, the appropriator, who is the real
parson, has undoubtedly the elder title to them. When the
ordinary is also the patron, and confers the living, the present
ation and institution are one and the same act, and are called
a collation to a benefice. By institution or collation the church
is full, so that there can be no fresh presentation till another
vacancy, at least in the case of a common patron ; but the
church is not full against the king, till induction : nay, even
if a clerk is instituted upon the king's pretentation, the crown
may revoke it before induction, and present another clerk
Upon institution also the clerk may enter on the parsonage
House and glebe, and take the tithes j but he cannot grantor
let them, or bring an action for them, till induction.
Induction is performed by a mandate from the bishop to
the arch-deacon, who usually issues out a precept to other
clergymen to perform it for him. It is done by giving the
clerk corporal possession of the church, as by holding the
ring of the door, tolling a bell, or the like ; and is a form
required by law, with intent to give all the parishioners due
-notice, and sufficient certainty of their new minister, to
whom their tithes are to be paid. This therefore is the in
vestiture of the temporal part of the benefice, as institution
is of the spiritual. And when a clerk is thus presented, in
stituted, and inducted into a rectory, he is then, and not be
fore, in full and complete possession, and is called in law per'
fona imperfonata, or parson imparsonee k.

,

THE rights of a parson or vicar, in his tithes and ecclefiastical dues, fall more properly under the second book of these
commentaries : and as to his duties, they are principally of
ecclesiastical cognizance ; those only excepted which are laid
' Co. Litt. 344.
4

k Co. Litt. 300,

,
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Upon him by statute. And those are indeed so numerous, that
it is impracticable to recite them here with any tolerable
conciseness or accuracy. Some of themWe may remark,as they C 39> 3
arise in the progress of our inquiries, but for the rest I must
refci myself to such authors as have compiled treatises ex*
prefsly upon this subject
I shall only just mention the ar*
ticle of residence, upon the supposition of which the law doth
stile every parochial minister an incumbent. By statute at
Hen. VIII. c. 13. persons wilfully (27) absenting themselves
from their benefices, for one month together, or two months
in the year, incur a penalty of 5 /. to the king, and 5 /. to any
person that will sue for the same (28): except chaplains to the
king, or others therein mentioned *, during their attendance
in the houfhold of such as retain thcm(ao) : and also except *
I These are very numerous : but there
are sew which can be reliie-J on with cert»inty. Among these ate bilhop Gibson's eotkx, Dr Bum's eccl-sistical latB,
and the earlier editions ot the eltrgfman's Uv>, published under the name of

Dr Watson, but Compiled by Mr Place
a ban-ilfer.
™ Stat. 15 Hen. VIII. e. 16. 33
Hen. VIII. c. 28.
° Stat. 18 Hen. VIII. c. 13.

(27) 111 health, or any inevitable absence, is an exemption from
the penalties of this statute. Gibs. Cod. 887.
(28) This statute must be put in suit by a common informer
within a year, or by the king within tv/o years, so that 12
penalties, or 1 20 /. may be recovered at once by a subject for himself
and the king, or the king may recover at once zj penalties, or
250/. (See 4 vol. 308.) But> independent of this statute, the bishop
in his court may compel the residence of all clergy, who have the)
cure or care of fouls within his diocese. 3 Bunt. Ec. 281. Gibs.
887. This statute is not confined to parsonages and vicarages, but
extends to all archdeaconries, deanries, and dignities in cathedral
and collegiate churches. Tkose who have two benefices or digni
ties, upon each of which residence is required, must reside upon
one or the other. But it has lately beer, decided, that the incum
bent of an augmented curacy cannot be prosecuted under the
statute for the penalties of non-residence. 4. T. R. 665.
(29) The king cao give a licence to his chaplains for non-re
sidence, even whilst they do not attend his household ; but the
ch ip!ains of noblemen are only excused during their actual attend
ance uptn their lords ot ladies. 3 Bum. Ec. L. 290.
Vol. L
LI
all
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all heads of houses, magistrates (30), and professors in the
• universities, and all students under forty years of age residing
there, bona Jide, for study. Legal residence is not only in the
parish, but also in the parsonage house, if there be one : for it
hath been resolved0, that the statute intended residence, not
.only for serving the cure, and for hospitality ; but also for
maintaining the house, that the successor also may keep hos
pitality there: and, if there be no parsonage house, it hath been
holden that the incumbent is bound to hire one, in the sam«
or some neighbouring parish (31), to answer for the purposes
of residence. For the more effectual promotion of which im
portant duty among the parochial clergy, a provision is made
-hy the statute 17 Geo. III. c. 53. for raising money upon
ecclesiastical benefices, to be paid off by annually decreasing
' 6 Rep. 11.

(30) Viz. the chancellor, vice-chancellor, commissary, doctor*
of the chair, (/. e. doctors who used to preside in the public
schools,) and readers of lectures ; and under this description only,
can professors claim an exemption from residence.
(31) It has been decided, by the court of king's bench, that
even where there is no parsonage house, the incumbent is bound
to reside within the parilh. Ctnup. 429. If a clergyman had one
benefice with a parfonage-house, and another benefice without a
house, the Editor conceives that he is not bound to reside in that
parish in which there is a house, for more important duties may
impel him to reside within the parish where there is no house ;
aud that such residence would exempt him from the penalties of
the statute. But where the archdeacon of St. Alhan's had the
su ing of Bushey within his archdeaconry, to which living there is
a parsonage-house belonging, and he resided in the parish of
Bushey, but not in the p.irsonage-house ; it was held by the court
of king's bench, that he was subject to the penalties of non-resi
dence, though he was living within the limits of his archdeaconry,
to which dignity there is no house appurtenant. $ 'Burr. 2722. If
then the Editors opinion be well founded, the decision must have
been different, if he had resided in any other part of his arch
deaconry out Of the parilh of Bushey.
installments,
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installments, and to be expended in rebuilding or repairing
the houses belonging to such benefices (32).
We have seen that there is but one way, whereby one may
become a parson or vicar: there are many ways, by which one
may cease to be so. 1. By death. 2. By cession, in taking
another benefice. For by statute 21 Hen. VIII. c. 13. is any
one having a benefice Gs 8 /. per annum, or upwards (accord
ing to the present valuation in the king's books p,) accepts
any other, the first shall be adjudged void, unless he obtains
a dispensation (33), which no one is entitled to have, but the
p Cro. Car. 456.
(32) This act enables the incumbent, when there is no parsonagehouse, or where it is so ruinous as not to be repaired with one year's
income of the living, to, borrow, with the consent of the patron
and ordinary, upon mortgage of the revenue of the living, a sum
not exceeding two years clear value, to be laid out in repairs,
building, or the purchase of a house. The interest of the money
borrowed, is to be repaid by the incumbent yearly, and 5 per
tent, of the original sum; or 10/. per cent, if he does not reside
twenty weeks within a year. And where the income is 100/. a
year, and the incumbent does not reside twenty weeks within a
year, the patron and the ordinary are empowered to undertake this
without his consent. The governors of queen Anne's bounty may
lend money upon such mortgages, at 4./. per cent, interest; and
loo/, upon a living under 40 /. a year, without any interest. Col
leges and other corporations may lend money for this purpose upon
their own livings, without interest. For forms and mode of pro
ceeding, consult the statute at large. It is very remarkable
that, under this act, the money borrowed was directed to be dis
charged by paying 5 /. per cent, yearly upon the principal remain
ing due ; the consequence was, that it would have been diminished
by decreasing installments, which would have produced an infinite
series, or the whole could never have been paid. And it required
another act, the at Geo. III. c. 66. which was pasted merely for
the purpose, to correct this palpable b under, by which statute, the
Original sum must he paid, as stated, at the farthest, within twenty
years.
(33) But both the livings must have cure of fouls ; and the sta
tute expressly excepts deaneries, archdeaconries, cliancellorsliips,
L1 a
,
trealurcrstiins.
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chaplains (34) of the king and others therein mentioned, the
brethren and the sons oslords and knights(35), and doctors and
\ .
treasurerships, chanterships, prebends, and sinecure rectories ; a
dispensation in this cafe can only be granted to hold one benefice
more, except to clerks, who are of the privy-Council, who may hold
three by dispensation. By the canon law, no person can hold a
second incompatible benehee without a dispensation ; and in that
case, if the first is under 8 /. per annum, it is so far void that the pa.
tron may present another clerk, or ttie bishop may deprive ; but till
deprivation, no advantage can be taken by lapse. But, independent
of the statute, a clergyman by dispensations may hold any number
of benefices, if they are all under %l. per annum, except the last,
and then, by a dispensation under the statute, he may hold one more.
By the 41st canon of 1603, the two benefices must not be far
ther distant from each other than 30 miles, and the person obtain
ing the dispensation, must at least be a master of arts in one of the
Bniversities. But the provisions of this canon are not enforced
or regarded in the temporal courts. 2 Black. Rep. 968. See
note 14. p. 83.
(34) The number of the chaplains of the king and royal family,
who may have dispensations, is unlimited. An archbishop may
have eight, a duke and bishop six, a marquis and earl five, a vis
count sour. The chancellor, a baron, and knight of the garter,
three ; a duchess, marchioness, countess, and baroness, being
widows, two. The king's treasurer, comptroller, secretary, dean
of the chapel, amner, and the master of the tolls, two. The chief
justice of king's bench, and warden of cinque ports,one. These
chaplains only can obtain a dispensation under the statute.
If one person has two or more of these tides or characters united
in himself, he can only retain the number of chaplains limited to hi*
highest degree ; and if a nobleman retain his full number of chap
lains, no one of them can be discharged, so that anotherlhall be
appointed in his room during his life. 4 Cc. 90. The king
may present his own chaplains, 1. e. waiting chaplains in ordinary,
to any number of livings in the gift of the crown, and even in ad
dition to what they hold upon the presentation of a subject without
dispensation ; but a king's chaplain being benesiced by the king,
cannot afterwards take a living from a subject, but by a dispensa
tion according to the statute. S.2g. 1 Salk. 161.
(35 ) This privilege is not enjoyed by the brother and son of a
baronet, for the rank of baronet did not then exist.
t
.
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bachelors of divinity and law(36), admitted by the universities
of this realm. And a vacancy thus made, for want of a dispen
sation, is called cession (37). 3. By consecration; for, as was
mentioned before, when a clerk is promoted to a biflioprick, all
his other preferments are void the instant that he is confecrat- [ 393 ]
ed. But there is a method, by the favour of the crown, of
holding such livings in commendam. Commenda, or ecclejta commendata, is a living commended by the crown to the care of
a clerk, to hold till a proper pastor is provided for it. This
may be temporary for one, two, or three years ; or perpetual :
being a kind of dispensation to avoid the vacancy of the living,
and is called a commenda retinere (38). There is also a commenda
recipere, which is to take a benefice de novo, in the bishop's

( 36) The words of the statute are, " all doctors and bachelors of
" divinity, doctors oflaws, and bachelors of the law canon." Before
the reformation, degrees were as frequent in the canon law as in
the civil law. Many were graduates in utreque jure, or utriujqut
juris. J. U. D. or juris utriusque doSlor, is still common in fo
reign universities. But Hen. VIII. in the 27th year of his reign,
when he had renounced the authority of the pope, issued a mandate
to the university of Cambridge, ut nulla Irgatur palam et publice
lectio in jure canonico five pentisicio, uec aliquis cuju/cunque cor.ditionis
bsmo gradum aliquem in jiudio illius juris pontifitii J'uJ'cipiat, aut in
eoiem in fosterum promoveatur quo-vis modo. Stat. Acad. Cant,
p. 137. It is probable, that, at the fame time, Oxford received a
similar prohibition, and that degrees in canon law have ever since
been discontinued in England.
(37) In the case of a cc-ssion nnder the statute, the church is Ib
far void upon institution to the second living; that the patron may
take notice of it, and present if he pleases ; but there is great rea
son to think, that lapse will not incur from the time of institution
against the patron, unless notice be given him ; but lapse will
incur from the time of induction without notice, z Wilj. zoo.
J Burr. 1504.
(38) These commendams are now seldom or never granted to
any bur bishops ; and in that cafe, the bishop is made commmendatory of the benefice, while he continues bishop of such a diocese,
as the object is to make it an addition to a small bishoprick; ana
LI 3
it
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own gift, or the gift of some other patron consenting to the
same ; and this is the fame to him as institution and induc
tion are to another clerk t. 4. By resignation. But this is of
no avail, till accepted by the ordinary ; into whose hands the
resignation must bemade' (39). 5. By deprivation", either, first,
by sentence declaratory in the ecclesiastical courts, for fit
and sufficient causes allowed by the common law ; such as
attainder of treason or felony f, or conviction of other infa
mous crime in the king's courts; for heresy, infidelity', gross
immorality, and the like : or, secondly, in pursuance of di
vers penal statutes, which declare the benefice void, for some
noiiseasance or neglect, or else some malefeasance or crime ;
as, for simony ' ; for maintaining any doctrine in derogation
S Hob. 144.
' Cro. Jk- 198.
{Dyer. 10S. Jenlc. 110.

» Fitz. Abr. t. Trill. 54.
t Sue. 31 £liz. c. 6. n Ann. c. 12.

it would be unreasonable to grant it to a bishop for his life, who
might bt- translated afterwards to one of the richest sees. See an
account of the proceedings in the great cafe of commendams,
Hoi. 140. and Collier's Ec. Hist, z vol. p. 710.
(39) It seems to be clear, that the bishop may refuse to accept
a resignation, upon a sufficient cause for his refusal ; but whether
he can merely at his will and pleasure refuse to accept a resigna
tion without any cause, and who shall finally judge of the suffi
ciency os the cause, and by what mode he may be compelled to
accept, are questions undecided. In the cafe of the bishop of Lon
don ar.d Fytehe, the judges in general declined to answer whe
ther a bishop was compellable to accept a resignation : one thought
he was compellable by mandamus, if he did not shew sufficient
cause; and another observed, if he could not be compelled, he
might prevent any incumbent from accepting an Irish bishoprick,
as no one can accept a bishoprick in Ireland till he has resigned
all his benefices in England. But lord Thurlow seemed to be of
opinion that he could not be compelled, particularly by mattdaptus, from which there is no appeal or writ of error. See 3 Burn,
■ 304. and- the opinions of the judges in Cunningham''s Laiv of
Simony, though ill reported,
of
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of the king's supremacy, or os the thirty-nine articles, or of
the book of common-prayer v ; for neglecting after institu
tion to read the liturgy and articles in the church, or make
the declarations against popery, or take the abjuration oath";
for using any other form of prayer than the liturgy of the
church of England*; or for absenting himself sixty days in
one year from a benefice belonging to a popish patron, to
which the clerk was presented by either of the universities x ;
in all which and similar cafes 1 the benefice is ipscsatlo void,
without any formal sentence of deprivation.
VI. A curate is the lowest degree in the church ; being
in the fame state that a vicar was formerly, an officiating tem
porary minister, instead of the proper incumbent. Though
there are what are called perpetual curacies, where all the
tithes are appropriated, and no vicarage endowed, (being for
some particular reasons1 exempted from the statute of Hen.
IV.) but, instead thereof, such perpetual curate is appointed
by the nppropriator. With regard to the other species of cu
rates, they are the objects of some particular statutes, which
ordain, that such as serve a church during it's vacancy shall
be paid such stipend as the ordinary thinks reasonable, out of
the profits of the vacancy ; or, if that be not sufficient, by
the successor within fourteen days after he takes possession A:
and that, if any rector or vicar nominates a curate to the or
dinary to be licensed to serve the cure in his absence, the oxdinary shall settle his stipend under his hand and seal, not
exceeding 50 /. per annum, nor less than 20 /. and on failure
of payment may sequester the profits of the benefice h (40).
» Stit. 1 Eliz. c. : &2. 13 EM*, c. 12.
» Sr»f. 13 El'.z. c. 12. 14 Cir. II.
c. 4. 1 Geo. I. 0 6.
• » Star. 1 Eliz. c. z.
» Stat. 1 W. U M. c. »6.

r 6 Rep. 19, 30.
1 1 Bum. eccl law. 427.
« Star. iS Hen. V1H. c. 1 1.
b Stit. i» Ann. it. a. c. 12,

(40) It was provided in 1603, by canon 33, that if a biihop
ordains any person not provided with some ecclesiastical prefer
ment, except a fellow or chaplain os a college, or a master os :.i tr.
os 5 years standing, who lives in the university at his own expu"V.
L1 4

'
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Thus much of the clergy, properly so called. There are
also certain inferior ecclesiastical officers of whom the com
mon law takes notice j and that, principally, to assist the ec
clesiastical jurisdiction, where it is deficient in powers. On
which officers I shall make a few cursory remarks.
VII. Churchwardens are the guardians or keepers of
the church, and representatives of the body of the parish c.
They are sometimes appointed by the minister, sometimes by
the parilh, sometimes by both together, as custom directs.
They are taken, in favour of the church, to be for some
purposes a kind of corporation at the common law ; that is,
they are enabled by that name to have a property in gootte
and chattels, and to bring actions for them, for the use and
£ In Sweden they have similar officers, whom they call hurckiiiuarinr.dis.
Stiernhook. /. 3. c. 7.
he shall support him till he (hall prefer him to a living. 3 Bum,
Ec. Zr. 28. And the bishops, before they confer orders, require
either proof of such a title as is described by the canon, or a cer
tificate from some rector or vicar, promising to employ the candi
date for orders bona fide as a curate, and to grant him a certain
allowance, till he obtains some ecclesiastical preferment, or mass
be removed for some fault. Ar d in a cafe where the rector of St.
Ann's, Westminster, gave such a title, and afterwards dismissed
his curate without assigning any cause, the curate recovered, in an
action of assumpsit, the fame salary for the time aster his dismis
sion which he had received before. Cvwp. 437. And when the
rector had vacated St. Ann's, by accepting the living of Rochdale,
the curate brought another action to recover his salary since the
rector left St. Ann's ; but lord Mansfield and the court held, that
that action could not be maintained, and that these titles are only
binding upon those who give them, while they continue incumbents
in the church for which such curate is appointed. Doug. 137. tUX
No curate or minister ought to perform the duties of any church
before he has obtained a licence from the bishop. 2 Burn, 58.
The bishop cannot increase the salary of the curate, where there
is a specific agreement between the incumbent and the curate.
Frtm- 70.
prosit
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prosit of the parish. Yet they may not waste the church
goods, but may be removed by the parish, and then called to
account by action at the common law; but there is no method
of calling them to account, but by first removing them ; for
none can legally do it, but those who are put in their place.
As to lands, or other real property, as the church, church- [ g0j j
yard, C5V. they have no fort of interest therein ; but if any
damage is done thereto, the parson only or vicar shall have
the action. Their office also is to repair the church, and
make rates and levies for that purpose : but these are reco
verable only in the ecclesiastical court. They are also
joined with tlie overseers in the care and maintenance of the
poor. They are to levy d a shilling forfeiture on all such as
<k> not repair to church on sundays and holidays, and are
empowered to keep all petsons orderly while there ; to which
end it has been held that a churchwarden may justify the
pulling off a man's hat, without being guilty of either an
assault or trespass
There are also a multitude of other
petty parochial powers committed to their charge by divers
acts of parliament f.
VIII. Parish clerks and sextons are also regarded by the
common law, as persons who have freeholds in their offices ;
and therefore though they may be punished, yet they cannot
be deprived, by ecclesiastical censures r. The parish clerk
was formerly very frequently in holy orders, and some are so
to this day. He is generally appointed by the incumbent,
but by custom may be chosen by the inhabitants; and if such
custom appears, the court of king's bench will grant a man
damus to the arch-deacon to swear him in, for the establish
ment of the custom turns it into a temporal or civil right *.
* Stit. J Eliz. c. 1.
Burn, tit. church, church-wardens,
e 1 Lev. '96.
Jitations.
I Sec Lambard of churchwardens,
t 2 Roll. Abr. 134.
It the end of hjs i.nnarcia ; and Dr
h Cro. Car. 5S9.
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THE TWELFTH.

CIVIL

STATE.

TH E lay part of his majesty's subjects, or such of the
people as are nut comprehended under the denomina
tion of clergy, may be divided into three distinct states, the
civil, the military, aud the maritime.
That part of the ration which falls under our first and
most comprehensive division, the civil state, includes all or
ders of men from the highest nobleman to the meanest pea
sant, that are not included under either our former division,
of clergy, or under one of the two latter, the military and
maritime states : and it may sometimes include individuals of
the other three orders ; since a nobleman, a knight, a gen
tleman, or a peasant, may become either a divine, a soldier,
or a seaman.
The civil state consists of the nobility and the common
alty. Of the nobility, the peerage of Great Britain, or lords
temporal, as forming (together with the bishops) one of the
supreme branches of the legislature, I have before sufficiently
spoken : we are here to consider them according to their se
veral degrees, or titles of honour.
All degrees of nobility and honour arc derived from the
king as their fountain ' : and he may institute what new titles
he pleases. Hence it is that all degrees of nobility are not of
equal antiquity. Those now in use are dukes, marquesses,
earls, viscounts, and barons b.
* 4 Inft. v:"•> For the original of these titles on
the continent ut" Europe, and their tub-

sequent introduction into this isijnd, see
Mr. Sclden's title* is btr.mr.
i. A
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T. A duke, though he be with us, in respect of his title
of nobility, inferior in point of antiquity to many others,
yet is superior to all os them in rank ; his being the first
title of dignity after the royal family c. Among the Saxons
the Latin name of dukes, duces, is very frequent, and sig
nified, as among the Romans, the commanders or leaders
of their armies, whom in their own language they called
Jjipeto^a ' ; and in the laws of Henry I (as translated by
Lambard) we find them called beretochii. But after the Nor
man conquest, which changed the military polity of the na
tion, the kings themselves continuing for many generations
dales of Normandy, they would not honour any subjects
with the title of duke, till the time of Edward III,; who,
claiming to be king of France, and thereby losing the ducal in
the royal dignity ( i ), in the eleventh year of his reign created
his son, Edward the black prince, duke of Cornwall : and
many, of the royal family especially, were afterwards raised
to the like honour. However, in the reign of queon Eli
zabeth, A.D. 1572", the whole order became utterly ex
tinct; but it was revived about fifty years afterwards by her
successor, who was remarkably prodigal of honours, in the
person of George Villiers duke of Buckingham.
2. A marquess, march'u, is the next degree of nobility. His
ossice formerly was (for dignity and duty were never separated
c Camden. Briun. lit. crdinei.
d This is apparently derived from
thc fime rootas the German I] rtiO'J,
the antient appellation of dukes in that

countrv. Seld. tit. hon. 2. 1. 11.
c Cam.icn. Riitan. tit. ordinez. Spelman, Glyf. lyl.

(1) This reason is not very satisfactory, and, in fact, this or
der of nobility was created before Edward assumed the title of
king of France. Dr. Henry, in hi1; excellent History of England,
informs us, that " about a year before Edward 111. assumed the
" title of king of France, he introduced a new order of nobility,
•* to inflame the military ardour and ambition of his earls and
" barons, by creating his eldest son prince Edward duke of
" Cornwall. This was done with great solemnity in soli parlia'* ment at Wellminiter, March 17, ji.D. 1337." Hm. Hist.
8 vol. 155;. 8vo. edition. See ante, p. 224., note 10.
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by our ancestors) to guard the frontiers and limits of' the
kingdom ; which were called the marches, from the teutonic
word, marche, a limit: such as, iris-articular, were the marches
of Wales and Scotland, while each continued to be an ene
my's country. The persons, who had command there, were
called lords marchers, or marquesses ; whose authority was
abolished by statute .27 Hen. VIH. c. 27 : though the title
had long before been made a mere ensign of honour ; Ro
bert Vere, earl of Oxford, being created marquess of Dublin,
by Richard II in the eighth year of his reign f.
t 398 3

,

3. An wr/ is a title of nobility so antient, that it's original
cannot clearly be traced -out. Thus much seems tolerably
certain : that among the Saxons they were called ealdormeti,
qwji cider men, signifying the same as senior or senator among
the Romans; and also schiremen, because they had each os
them the civil government of a several division or shire. On
the irruption of the Danes, they changed the name to eorles,
which, according to Camden signified the same in their
language. In Latin they are called comites (a title first used
in the empire) from being the king's attendants ; " a fecietate
** nomen fumpserunt, reges enitn talesJtbi associant*" After the
Norman conquest they were for sometime called counts or
countees, from the French ; but they did not long retain that
name themselves, though their sliires are from thence called
counties to this day. The name of earls or comites is now be
come a mere title, they having nothing to do with the govern
ment of the county; which, as has been more than once ob
served, is now entirely devolved on the fheriff,the earl's deputy,
or vice-comes. In writs and commissions, and other formal in
struments, the king, when he mentions any peer of the degree
of an earl, usually stiles him, " trusty and well beloved coujm .-"
an appellation as antient as the reign of Henry' IV : who be
ing either by his wife, his mother, or his sisters, actually re
lated or allied to every earl then in the kingdom, artfully and
constantly acknowleged that connexion in all his letters and
other public acts : from whence the usage has descended to
•bis successors, though the reason has long ago sailed.
Inst. 5.
g Britan. tit. uttTnut.
» Broctoij. /. i.e. 8. Flet. /. t. r. 5.
'
13
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4. The name of vice-comes or viscounts) was afterwards
made use of as an arbitrary title of honour, without any fhaT
dow of office pertaining to it, by Henry the sixth; when, in,
the eighteenth year of his r«ign, he created John Beaumont a
peer, by the name of viscount Beaumont, which was the first
instance of the kind
5. A baron's is the most general and universal title of no
bility ; for originally every one of the peers of superior rank
had also a barony annexed to his other titles k (3). But it hath
i 2 Inst. 5.

k x Inst. 5, 6.

(2) These Latin and French words are the fame as sheriff in Eng
lish. This proves the high respect that was (hewn to this officer
in ancient times, for his name alone was thought an honourable
title of nobility. See note 8. p. 346.
(3) At the time of the conquest, the temporal nobility consisted
only of earls and barons ; and by whatever right the earls and
the mitred clergy before that time might have attended the
great council of the nation, it abundantly appears that they
afterwards fat in the feudal parliament in the character of
barons. It has been truly said, that for some time aster the
conquest, wealth was the only nebility, as there was little per
sonal property at that time, and a right to a scat in parliament
was entirely territorial, or depended upon the tenure of landed
property. Ever since the conquest, it 1ias been true, that all
land is held either immediately pr mediately of the king ; that
is, either of the king himself, or of a tenant of the king, or it
might be after two or more subinfeudations. And it was also a
general principle in the feudal system, that every tenant of land,
or land- owner, had both a right and obligation to attend the court
of his immediate superior, f lence every tenant in capitt, i. e. the
teuant os the king, was at the iume time entitled and bound to at
tend the king's court or parliament, being the great court baron
of the nation.
It will not be necessary for me here to enlarge farther upon the
original principles of the feudal system, and upon thj origin of peer
age; but I shall briefly abridge the account which Selden has given
in the second part of his Titles of Honour, c. 5. beginning at the
17th section, being perhaps the clearest and most satisfactory that
can be found. He divides the time from the conquest into three
periods :
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sometimes happened that, when an antient baron hath been
raised to a new degree os peerage, in the course of a few ge
nerations the two titles have descended differently ; one per
haps to the male descendants, the other to the heirs general ;
whereby the earldom or other superior title hath subsisted
withour a barony : and there are also modern instances,
where earls and viscounts have been created without"annex-

periods : I. From thp conquest to the latter end of the reign of
king John. 2. From that time to the nth of Richard II. 3. From
that period to the time he is writing, which insy now be extended
to the present time. In the first period, all, who held any quantity
of land of the king, had, without distinction, a right to be sum
moned to parliament ; and this right being confined solely to the
king's tenants, of consequence all the peers of parliament during
that period fat by virtue of tenure and a writ of summons.
In the beginning of the second period, that is, in the last year
of the reign of king John, a distinction, very important in it's
consequences, (for it eventually produced the lower house of
parliament,) was introduced, <vix. a division of these tenants into
greater and lesser barons : for king John in his magna cbarta
declares, faciemui summoneri archicpisccpos, episcopos, abbates, comitts,
et majores baro/ies regni Jigillatim per I:teras rsojhas, et pritterea
faciemus summoneri in general's per vicccemitcs et balii<vos nofiros omnes
alias, qui in capi'.e tenent de ncbJs ad certum diem, (Jc. See Bl. Mag.
Ch. J oh. p. 14. Jt does not appear that it ever was ascertained
what constituted a greater baron, and it probably was left to the
king's discretion to determine; and po great inconvenience could
have resulted from it's remaining indefinite, for those who had
not the honour ot the king's letter, would have what in effect wa*
equivalent, a general summons from the sneriff. But in this second
period tenure began to be disregarded, and persons were sum
moned to the parliament by writ, who held no lands of the king.
This continued to be the cafe till the nth of Rich. II. when the
practice of creating peers by letters patent first commenced.
fci that year John de Beauchamp, steward of the household to
Rich. II. was created by patent lord Beauchamp baron of Kid
derminster in tail male ; and since that time peerages have been
created both by writ and patent, without any regard to tenure or
estate. ' .
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ing a barony to their other honours : so that now the rule
doth not hold universally, that all peers are barons. The ori
ginal and antiquity of baronies have occasioned great inquiries
'among our English antiquaries. The most probable opinion
seems to be, that they were the fame with our present lords
of manors ; to which the name of court baron (which is the
lord's court, and incident to every manor) gives some coun
tenance (4). It may be collected from king John's magna
carta ', that originally all lords of manors, or barons, that
held of the king in capite, had feats i'ti the great council or
parliament: till about the reign of that prince the conflux
of them became so large and troublesome, that the king
was obliged to divide them, and summon only the greater
barons in person ; leaving the small ones to be summoned
by the sheriff, and (as it is said) to fit by representation in
another house ; which gave rise to the separation of the two
houses of parliament m. By degrees the title came to be
confined to the greater barons, or lords of parliament only ;
and there were no other barons among" the peerage but such
as were summoned by writ, in respect of the tenure of their
lands or baronies, till Richard the second first made it a
mere title of honour, by conferring it on divers persons by
his letters patent n.
Having made this short inquiry into the original os our
several degrees of nobility, I shall next consider the manner
in which they may be created. The right of peerage seems
to have been originally territorial ; that is, annexed to lands,
honours, castles, manors, and the like, the proprietors and pos1 cap. 14.
of hon. 2. 5. 11.
,
■ Gilb. Hilt, ofexch. c. 3. SeM. cir.
« 1 lnit. Seld. Jan. An«l. 1. § 66.
(4) Lords of manors, i»ho had granted to others by fubinseudation part of that estate which they held of the king, would
necessarily be barons ; but it does not follow conversely that a
baron was of necessity a lord ot a manor : for the king's tenant,
who retained all the estate granted him , and alienated no part of
tt, would certainly be as complete a baron as a lord of a manor.
sectors
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sectors of wliich were (in right of those estates) allowed to be
peers of the realm, and were summoned to parliament to do
suit and service to their sovereign : and, when the land was
alienated, the dignity pasted with it as appendant. Thus the
bishops still sit in the house of lords in right of succession to
certain antient baronies annexed, or supposed to be annexed,
to their episcopal lands 0 : and thus, ill 1 1 Hen. VI, the pos
session of the cattle of Arundel was adjudged to confer an
earldom on it's posl~eflorp. But afterwards, when alienations
grew to be frequent, the dignity of peerage was confined to
the lineage of the party ennobled, and instead of territorial
became personal. Actual proof of a tenure by barony be
came no longer necessary to constitute a lord os parliament}
but the record of the writ of summons to him or his ances
tors was admitted as a sufficient evidence of the tenure.
Peers are now created either by writ, or by patent : for
those who claim by prescription must suppose either a writ or
patent made to their ancestors ; though by length of tirrje.it is
lost. The creation by writ, or the king's letter, is a summons
to attend the house of peers, by the stile and title of that ba
rony, which the king is pleased to confer : that by patent is
a royal grant to a subject of any dignity and degree of peer
age. The creation by writ is the more antient way ; but a
man is not ennobled thereby, unless he actually take his feat
in the house of lords : and some are of opinion that there must
be at least two writs of summons, and a sitting in two dis
tinct parliaments, to evidence r.n hereditary barony i : and
therefore the most usual, because the surest, way is to grant
the dignity by patent, which enures to a man and his heirs
according to the limitations thereof, though he never him
self makes use of it '. Yet it is frequent to call up the eldest
son of a peer to the house of lords by writ of summons, in
the name of his father's barony : because in that case there is
no danger of his children's losing the nobility in cafe he ne
ver takes his feat ; for they will succeed to their grand• Clan. /. 7. f. T.
p Se!d. tit. of Ijci). b. a. o a. $ 5.

1 Whitdocke of pul- ch. 114.
' Co. Lilt 1 6.
father.
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father (5). Creation by writ has also one advantage over that
by patent : for a person created by writ holds the dignity to
him and his heirs, without any words to that purport in the [ 401 ]
writ (6) ; but in letters patent there must be words to direct;
the inheritance, else the dignity enures only to the grantee
for life '. For a man or woman may be created noble for
their own lives, and the dignity not descend to their heirs at
all, or descend only to some particular heirs: as where a
peerage is limited to a man, and the heirs male of his body
by Elizabeth his present lady, and not to such heirs by any
former or future wife.
Let us next take a view of a few of the principal incidents
attending the nobility, exclusive of their capacity as members
of parliament, and as hereditary counsellors of the crown ;
both of which we have before considered. And first we must
observe, that in criminal cafes a nobleman shall be tried by his
peers (7). The great are always obnoxious to popular envy :
were they to be judged by the people, they might be in dan*
» Co. Lltt. 9. 16.
(5) And where the father's barony is limited by patent to him
and the heirs male of his body, and his eldest son is called up to
the house of lords by writ with the title of this barony, the writ
in this cafe will not create a fee or a general estate tail, so as to
make a female capable of inheriting the title, but upon the death
of the father the two titles unite, or become one and the fame.
Case of the claim to the barony of Sidney of Pcnlhurst disallowed*
Dom.Proc. 17 June 1782.
(6) Though this is the authority of lord Coke, it is now under
stood to be erroneous ; a creation by writ does not confer a feesimple in the title, but only an estate tail general ; for every
claimant of the title must be descended from the person first enno
bled. 1 Woodd. 37.
(7) A nobleman is tried by his peers only in treason and felony,
and misprision of the same ; but in all misdemeanors, as libeJj,
riots, perjury, conspiracies, &c. he is tried like a commoner by
a jury. 3 Inji. 30. 2 Hawk. 424.
Vol. I.
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ger from the prejudice of their judges; and would moreover
be deprived of the privilege of the meanest subjects, that of
being tried by their equals, which is secured to all the realm
by magna earta, c. 29. It is said, that this does not extend
to bishops : who, though they are lords of parliament, and
fit there by virtue of their baronies which they hold jure eccleJiae, yet are not ennobled in blood (8), and consequently not
peers with the nobility {. As to peeresses, there was no pre
cedent for their trial when accused of treason or felony, till
after Eleanor duchess of Gloucester, wife to the lord protec
tor, was accused of treason and found guilty of witchcraft,
in an ecclesiastical synod, through the intrigues of cardinal
Beaufort. This very extraordinary trial gave occasion to a spe
cial statute, 20 Hen. VI. c. 9. which declares' the law to be,
that peeresses, either in their own right or by marriage, shall
be tried before the fame judicature as other peers of the
realm. If a woman, noble in her own right, marries a
commoner, (he still remains noble (9), and shall be tried by
( 3 Inst. 39, )I.
' Moor. 769. 2 Inst. 50. 6 Rep. 51. Staundf. P. C. 151.
(8) It has always appeared to me that the reason given in the
books, why bishops should not be tried in parliament like the tem
poral lords, -viz. because they are not ennobled by blood, or as
Selden expresses it, because their honour is not inheritable (Jud. in
Parl. c.
is unsatisfactory and even trifling.
If this reason has any operation, why should it not be extended,
and deprive them of all the rights of peerage ? A peer may be
created by patent for his own life only ; and it cannot be supposed
that such a nobleman would not be entitled to a trial by his peers
in parliament. If there were any trials of bishops by a jury in
remote times, the bishops could not have demanded a trial in par
liament without admitting themselves subject to a temporal juris
diction, from which the clergy in antient times claimed a total
exemption. Hence it may be conjectured the bishops have lost
their right to be tried in parliament, though only two instances
can be sound of their being tried by a jury, 'viz. those of arch
bishop Cranmer and bishop Fisher. 2 Hawk. 596.
(9) But she communicates no rank or title to her husband".
Harg. Ce. Li:t. 326. i. There have been claims, and these are
supported

Ch. 12.

of Persons.

401

her peers : but if she be only noble by marriage, then by 3
second marriage with a commoner, (he loses her dignity {
for as by marriage it is gained, by marriage it is also
lost " (10). Yet if a duchess dowager marries a baron, she
continues a duchess still ; for all the nobility are pares, and [ 40a ]
therefore it is no degradation v. A peer, or peeress, (either
in her own right or by marriage) cannot be arrested in civil
cafes ■ : and they have also many peculiar privileges annexed
to their peerage in the course of judicial proceedings. A
peer, fitting in judgment, gives not his verdict upon oath,
like an ordinary juryman, but upon his honour w : he an
swers also to bills in chancery upon his honour, and not
upon his oath * ; but when he is examined as a witness either
in civil or criminal cafes, he must be sworn 1 (11) : for the
respect, which the law shews to the honour of a peer, does
not extend so far as to overturn a settled maxim, that in
judkio non creditur tii/i juratis z. The honour of peers is
■ Dyer. 79. Co. Litt. 16.
v 1 Inst. 50.
» Finch. L. 355. 1 Ventr. 198.
w 2 Inst. 49.

* I P. W"»». 146.
1 Salk. 512.
« Cro. Car. 64.

»

supported by authorities, by a husband after issue to assume the
title of his wise's dignity, and after her death to retain the some
as tenant by the curtesy ; but from Mr. Hargrave's statement of
this subject, in Co. Litt. 29. b. n. 1 . there Is no probability that such
a claim would now be allowed.
(10) Yet !he is commonly called and addressed by the stile and
title which she bore before her second marriage, but this is only
by courtesy; as the daughters of dukes, martjuisses, and earls are
usually addressed by the title os lady, though in law they are
commoners. In a writ of partition brought by Ralph Haward
and lady Ann Powcs his wife, the court held that it was a mis
nomer, and that it ought to have been by Ralph Haward and Ann
his wife, late wife of lord Powes deceased. Dyer, 79.
(11) If he is examined as a witness in the high court of parlia
ment, he must be sworn. The bishop of Oxford was sworn in the
impeachment of lord Macclesfield, and lord Mansfield (then
lord Stormont) in that of Mr. Hastings.
Mm 2
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however so highly tendered by the law, that it is much
more penal to spread false reports of them and certain other
great officers of the realm, than of other men : scandal
against them being called by the peculiar name of scandalum
magnatum, and subjected to peculiar punistiments by divers
antient statutes a.
A peer cannot lose his nobility, but by death or attainder;
though there was an instance in the reign of Edward the fourth,
of the degradation of George Nevile duke of Bedford by act of
parliament b, on account of his poverty, which rendered him
nnable to support his dignity c. But this is a singular instance :
which serves at the fame time, by having happened', to sliewthe
power of parliament ; and, by having happened but once, to
shew how tender the parliament hath been, in exerting so high
a power. It hath been said indeed d, that if a baron wastes his
estate, so that he is not able to support the degree, the king may
degrade him : but it is expressly held by later authorities %
that a peer cannot be degraded but by act of parliament.

[ 4°3 ]

'^*HE commonalty, like the nobility, are divided into se
veral degrees ; and, as the lords, though different in rank,
yet all of them are peers in respect of their nobility, so the
commoners, though some are greatly superior to others, yet
all are in law peers, in respect of their want os nobility f.
The first name of dignity, next beneath a peer, was antiently that of vidames, vice-domini, or valvasors 8 : who are
mentioned by our antient lawyers h as viri magnae dignitatis ;
and sir Edward Coke ' speaks highly of them. Yet they
a 3 Edw. I. c. 34. 2 Ric. II. ft. I.
c 5. 11 Ric. II. Ci it.
b 4 Inst. 355.
c The preamble to the act is remarkable; " forasmuch as oftentimes it is
'< seen, that when any lord is called to
« high estate, and hath not convenient
" livelyhood to support the same dignity,
" it induceth great jwferty and indi" gence, and causeth oftentimes great

*' extortion,cmbraccry,andmaintenance
" to be had ; to the great trouble of all
11 such countries where such estate (hall
"happen to be: therefore, &fc."
d Moor. 678.
« 11 Rep. 107. 11 Mod, 56,
, I 2 Inst. io.
g Carnden. Britan. t. crdisu.
« Bracton. /. I. c. 8.
i a Inst. 667.
are
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are now quite out of use ; and our legal antiquaries are not
agreed upon even their original or antient office.
Now therefore the first personal dignity, aster the nobility-j
is a knight of the order of St. George, or of the garter ; first
instituted by Edward III, A.B. 1344 k. Next (but not till
after certain official dignities, as privy counsellors, the chan
cellors of the exchequer and duchy of Lancaster, the chief
justice of the king's bench, the master of the rolls, and the
other English judges) follows a knight banneret who indeed
by statutes 5 Ric. II. ft. 2. c. 4. and 14 Ric. II. c. n. is
ranked next after barons : and his precedence before the
younger sons of viscounts was confirmed to him by order of
king James I, in the tenth year of his reign
But, in order
to entitle himself to this rank, he must have been created by
the king in person, in the field, under the royal banners, in
time of open war m. Else he ranks after baronets ; who are
the next order ; which title is a dignity of inheritance, cre
ated by letters patent, and usually descendible to the issue male.
It was first instituted by king James the first, A. D. 161 1. in
order to raise a competent sum for the reduction of the pro
vince of Ulster in Ireland (12); for which reason all baronets
have the arms of Ulster superadded to their family coat (13).
Next follow knights of the bath ; an order instituted by king
Henry IV and revived by king George the first. They are so
called from the ceremony of bathing, the night before their
creation. The last of these inferior nobility are knights bache
lors (14); the most antient, though the lowest order of knightkSeld. tit. eshon. 2. 5.41.

• UU. s. 11. 3.

"> \ Jmt. 6.

(12) One hundred gentlemen advanced each one thousand
pounds; forwhich thistitlewas conferred upon them. zRap. 185^5.
(13) The arras of Ulster are, a hand gules, or a bloody hand in
a field argent,
(14) The most probable derivation of the word bachelor is
from has and chevalier, an inferior knight ; and thence latini7.ed
into the barbarous word baccalaureus. Duccnge. Bac.
The lowest graduates in the universities are stiled bachelors, and
were, till lately, addressed with sir before their surname ; as in
Mm 3
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hood amongst us : for we have an instance n of king Alfred's
conferring this order on his son Athelstan. The custom of the
antient Germans was to give their young men a shield and a
lance in the great council : this was equivalent to the toga
virilis of the Romans: before this they were not permitted to
bear arms, but were accounted as part of the father's house
hold ; after it, as part of the community °. Hence some de
rive the usage of knighting, which has prevailed all over the
western world, fince it's reduction by colonies from those
northern heroes. Knights are called in Latin equites aurati :
aurati, from the gilt spurs they wore ; and equites, because
they always served on horseback : for it is observable that
almost all nations call their knights by some appellation de
rived from an horse (15). They are also called in our law milite:, because they formed a part of the royal army, in virtue
of their feodal tenures ; one condition of which was, that
every one who held a knight's fee immediately under the
crown (which in Edward the second's time 1 amounted to 20/.
per annumJ was obliged to be knighted, and attend the king
in his wars, or sine for his noncompliance. The exertion of
this prerogative, as an expedient to raise money in the
reign of Charles the first, gave great offence : though war
ranted bylaw, and the recent example of queen Elizabeth (16);
» Will. Maimfb. lib, I.
• Tac. dt M'nib. Germ. 13.

P Camd MU. Co. Lilt. 74.
1 Scat, it mint. 1 Edw. II.

Latin they are still called iomini. It is somewhat remarkable, that
whilst this feudal word has long been appropriated to single men,
another feudal term of higher dignity, w. baron, should, in
legal language, be applied to those who are married.
(15) It does not appear that the English word knight has any
reference to a horse ; for knight, or cnihr in the Saxon, signified
putr, Jir-vus, or attendant. 2 Scld. tit. hon. c. 5. s. 33.
(16) Considerable fees accrued to the king upon the perform
ance of the ceremony. Edward VI. and queen Elizabeth had ap
pointed commissioners to compound with all persons, who had
lands to the amount of 40/. a year, and who declined the honour
and expence of knighthood. Charles the first followed their ex
ample ;
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but it was by the statute i6Car. I. c. 16. abolished; and
this kind of knighthood has, since that time, fallen into
great disregard.
These, sir Edward Coke says', are all the names of
dignity in this kingdom, esquires and gentlemen being only
names of worship. But before these last the heralds rank all
colonels, serjeants at law, and doctors in the three learned [ 405 ]
professions *.
' * Inst. 667.
» The rules of precedence in England 14 Jac. I. which fee in Seld. tit. of hon.
may be reduced to the following table : II. 5.46. and 11. 11. 3.—marked J,
in which those marked* are entitled by antient usuage and established custom ;
to the rank here allotted them, by sta- for which see (among others) Camden's
tute 31 Hen. VIII. c. 10.
marked Britannia, tit. trd'aus. Milles's catalogue
f, by statute 1 W. & M. c. ZI. — of honour, edit. 1610. and Chamber,
marked ||, by letters patent 9, io, and layne's present state of England.b.3,ch.3.
Table or Precedence.
• The king's children and grandchildren. * The king's nephews.
• . - - . brethren.
* Aichbisliop of Canterbury (17).
• - - - - uncles.
* Lord chancellor or keeper, if a baron.

ample ; upon which Mr. Hume artfully remarks, that " nothing
" proves more plainly, how ill-disposed the people were to the
" measures of government, than to observe, that they loudly
" complained of an expedient, founded on positive statute, and
" warranted by such recent precedents." 6 Vol. 296.
(17) It is said, that before the conquest, by a constitution of
pope Gregory, the two archbishops were equal in dignity, and in
the number of bishops subject to their authority ; and that Wil
liam the conqueror thought it prudent to give precedence and su
periority to the archbishop os Canterbury ; but Thomas arch
bishop of York, was unwilling to acknowledge his inferiority to
Lanfranc archbilhop of Canterbury, and appealed to the pope,
who referred the matter to the king and barons ; and in a council
held at Windsor-castle, they decided in savour of the archbishop of
Canterbury. Godiu. Comm. de Praful. 665.
But the archbishops of York long afterwards refused to acquiesce
in this decision, for bishop Godwin relates a curious and ludicrous
struggle, which tool: place in the reign of Hen. II. above one hun
dred years afterwards, between Roger archbishop of York, and
Mm 4
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Esquires and gentlemen are confounded together by sir
Edward Coke, who observes', that every esquire is a gentle.
* Archbishop of York
X Earls' younger sons.
* Lord treasurer.
| Barons' eldest sons,
* Lord president of the eonnei
f barons. || Knights of the Garter.
* Lord privy seal.
|| Privy counsellors.
* Lord great chamberlain But"]
|| Chancellor of the exchequer.
see private stat. I Geo. I. c 3. *o u || Chancellor of the duchy.
* Lord high constable.
2 & || Chief justice of the king's bench,
* Lord marshall.
v, «vjj || Master of the rolls.
* Lord aJmiral.
v« u* 11 Chiefjustice of the common
— rpleas.
• Lord steward of the houstiold.
baron of the exchequer.
• Lord chamberlain of the hous- ' ~**« -S |||| Chief
Judges, and barons of the coif.
hold.
•>
|| Knights bannerets, royal.
* Dukes.
|| Viscounts' younger sons.
* Marquesses.
|| Barons' younger sons.
J Dukes' eldest sons.
H Baronets.
» Earls.
|| Knights bannerets,
J Marquesses' eldest sons.
j Knights of the Bath.
X Dukes' younger sons.
X Knights bachelors.
» Viscounts.
|| Baronets' eldest sons.
X Earls' eldest sons.
|| Knights' eldest sons.
X Marquesses' younger sons.
|| Baronets' younger sons.
* Secretary of state, if a bishop.
|| Knights' younger sons.
* Bishop of London.
J Colonels.
*
. Durham.
J Serjeants at law.
•
Winchester.
%
Doctors.
• Bishops.
X Esquires*
* Secretary of state, if a baron.
J Gentlemen.
• Barons.
J Yeomen.
+ Speaker of the house of commons.
■f Lords commissioners of the great seal. XJ Tradesmen.
Artificers.
J Viscounts' eldest sons.
X Labourers.
ff. B. Married women and widows official ;—and unmarried women to the
are entitsed to the fame rank among each fame rank as their eldest brothers would
other, as their husbands would respec bear among men, during the Lves of
tively have born between themselves, ex their fatheis.
cept such rank is merely professional or
a z Inst. 668
Richard archbishop of Canterbury, for the chair on the right
hand of the pope's legate. Ib. 79. Perhaps to this decision, and their
former equality, we may refer the present distinction between them ;
viz. that the archbifliop of Canterbury is primate of all England,
and the archbishop of York is primate of England.
5

man,
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man, and a gentleman is defined to be one qui arma geritt
who bears coat armour, the grant of which ^dds gentility to
a man's family : in like manner as civil nobility, among the
Romans, was sounded in the jus imaginum, or having the
image of one ancestor at least, who had borne some curule
office. It is indeed a matter somewhat unsettled, what con
stitutes the distinction, or who is a real esquire : for it is not
an estate, however large, that confers this rank upon it's
owner. Camden, who was himself a herald, distinguishes
' them the most accurately ; and he reckons up four forts of
them' : 1. The eldest sons of knights, and their eldest sons,
in perpetual succession" : 2. The eldest sons of younger sons
of peers, and their eldest sons in like perpetual succession :
both which species of esquires sir Henry Spelman entitles
armigeri natalitii™. 3. Esquires created by the king's letters
patent, or other investiture (18) ; and their eldest sons. 4. Es
quires by virtue of their offices ; as justices of the peace, and
others who bear any office of trust under the crown (19). To
these may be added the esquires of knights of the bath, each of
whom constitutes three at his installation : and all foreign,
nay, Irish peers ; for not only these, but the eldest sons of
peers of Great Britain, though frequently titular lords, are
only esquires in the law, and must be so named in all legal
« % Inst. 668.

"I Inst. 667.

w Gloss. 43.

(18) This creation has long been disused. Esquires thus created
were invested cakaribus argentatis, to distinguish them from the
tquites aurati. In the life of Chaucer, we are told that he was
created feutifer to Edward III. Scutifer is the fame as armiger;
and our word esquire is derived from scutum, or the French escu
a shield.
(19) I cannot but think that this is too extensive a description
of an esquire, for it would bestow that honour upon every excise
man and custom-house officer ; it probably ought to be limited to
those only who bear an office of trust under the crown, and who
are filled esquires by the king in their commissions and appoint
ments ; and all I conceive who are once honoured by the king
with the title of esquire, have a right to that distinction for life.
proceed
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proceedings * (20). As forgentlemen, fays sir Thomas Smith >,
they be made good cheap in this kingdom : for whosoever
studieth the laws of the realm, who studieth in the universi
ties, who profelsoth the liberal sciences, and (to be short) who
can live idly, and without manual labour, and will bear the
port, charge, and countenance of a gentleman, he shall be cal
led master, and (hall be taken for a gentleman (21). A yeoman
is he that hath free land of forty shillings bythe year; whowas
antiently thereby qualified to serve on juries, vote for knights of
[ 407 1 the (hire, and do any other act, where the law requires one
that is probits et legalis homo *,
•
The rest of the commonalty are tradesmen, artificers, and
labourers ; who, (as well as all others) must in pursuance of
the statute 1 Hen. V. c. 5. he stiled by the name and addition
of their estate, degree, or mystery, and the place to which
they belong, or where they have been conversant, in all origi
nal writs of actions personal, appeals, and indictments, upon
* % Inst. 30. i Inst. 667.
>' Commonw. of Eng. b. I. e. 20.

* % Inst, 668,

(zo) It is rather remarkable, that the learned Judge should have
forgcjtten to mention another class of esquires, who, upon all occa
sions, assume that distinction with a peculiar and an ostentatious de
gree of confidence, I mean our profession, or the gentlemen at the
bar. This arises, perhaps, from an anxiety to retain what they
know originally to have been an usurpation ; for sir Henry Spelman, with some spleen, informs us, eerie altero bine feculo nomiitatiffimus in palrid jurifconfultus, atate pro-veelior, etiam munere gaae'ens publico et prtediis amplijjimis, generoji tifulo btnefe babuit ; forte,
j*od togatrrgenti magis tune eonveniret civilis ilia appellatio quam ceftrenfis altera. G}ofJ. <voe. Arm. But this length of enjoyment
has established such a right to this distinction, that the court of
common pleas refused to hear an affidavit read, because a barris
ter named in it was not called an esquire. I IVilf. 244.
(21) The eldest son has no prior claim to the degree of gentle
man j for it is the text of Littleton, that " every son is as great
" a gentleman as the eldest." Seel. 210.
»•
which
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which process of outlawry may be awarded (2a) ; in order,
as it should seem, to prevent any clandestine or mistaken out
lawry, by reducing to a specific certainty the person who is
the object of it's process (23).
(22) Informations in the nature of que luarranto, are net within
the statute of additions. 1 Wils. 244.
(23) These are the ranks and degrees into which the people
of England are divided, and which were created, and are pre
served, for the reciprocal protection and support of each other. But
in order to excite discontent, and to stir up rebellion against all
good order and peaceful government, a proposition ha* lately
been industriously propagated, viz. that all men are by na
ture equal. If this subject is considered even for a moment,
the very reverse will appear to be the truth, and that all men
are by nature unequal. For though children come into the world
equally helpless, yet in a few years, as soon as their bodies
acquire vigour, and their minds and passions are expanded
and developed, we perceive an infinite difference in their na
tural powers, capacities, and propensities; and this inequality
is still further increased by the instruction which they happen
to receive.
Independent of any positive regulations, the unequal industry
ajid virtues of men must necessarily create unequal rights. But it
is said that all men are equal because they have an equal right
to justice, or to the possession of their rights. This is an in
significant self-evident truth, which no one ever denied, and it
amounts to nothing more than to the identical proposition, that all
men have equal rights to their rights ; for when different men
have perfect and absolute rights to unequal things, they are certainly
equal with regard to the perfection of their rights, or the justice
that is due to their respective claims. This is the only fense in
which equality can be applied to mankind. In the most perfect
republic that can be conceived in theory, the proposition is false
and mischievous ; the father and child, the master and servant, the
judge and prisoner, the general and common soldier, the represen
tative and constituent, must be eternally unequal, and have unequal
rights.
And where every office is elective, the most virtuous and the best
qualified to discharge the duties of any office, have rights and claims
superior to others.
One
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One celebrated philosopher has endeavoured to prove the natu
ral equality of mankind, by observing, that " the weakest has
«* strength enough to kill the strongest, either by secret machina" tions, or by confederacy with others, that are in the fame dan" ger with himself." Hobbes's Lev. c, xiii.
From such a doctrine, supported by such reasons, we cannot be
surprised at the consequences, when an attempt is made to re
duce it to practice.
Subordination in every society is the bond of its's existence;
the highest and the lowest individuals derive their strength and se
curity from their mutual assistance and dependence ; as in the natural
body, the eye cannot fay to the hand, Iha-ve no need of thee; nor again,
the head to thefeet, I have no need ofyou. Milton, though a favourer
of a republic, was so convinced of the necessity of subordination
and degrees, that he makes Satan, even when warring against
heaven's King, address his legions thus ;
If not equal all, yet free,
Equally free ; for orders and degrees
Jar not with liberty, but well consist.
B. 5. /. 790.
True liberty results from making every higher degree accessible
to those who are in a lower, if virtue and talents are there found to
deserve advancement.
In this happy country, the son of the lowest peasant may rise by
kis merit and abilities to the head of the church, law, army, navy,
and every department of the state. The doctrine, that all men
are, or ought, to be equal, is little less contrary to nature, and de
structive of their happiness, than the invention of Procrustes, who
attempted to make men equal by stretching the limbs of some, and
lopping off those of others.
And till a neighbouring nation adopt more true and rational
principles of government, there is every reason to apprehend that
their streets will stream with blood, and general misery pervade
their land.
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CHAPTER THE THIRTEENTH.

of the MILITARY

and

MARITIME

STATES.

THE military state includes the whole of the soldiery ;
or, such persons as are peculiarly appointed among the:
rest of the people for the safeguard and defence of the realm.
In a land of liberty it is extremely dangerous to make *
distinct order of the profession of arms. In absolute monar
chies this is necessary for the safety of the prince, and arisesfrom the main principle of their constitution, which is that of
governing by fear : but in free states the profession of a soldier,
taken singly and merely as a profession, is justly an object of
jealousy. In these no man should take up arms, but with a
view to defend his country and it's laws : he puts not off the
citizen when he enters the camp ; but it is because he is a eitizen, and would wish to continue so, that he makes himself
for a while a soldier. The laws therefore and constitution
of these kingdoms know no such state as that of a perpetual
standing soldier, bred up to no other profession than that of
war: and it was not till the reign of Henry VII, that the kings
of England had so much as a guard about their persons.
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In the time of our Saxon ancestors, as appears from Ed
ward the confessor's laws *, the military force of this kingdom
was in the hands of the dukes or herctochs, who were con
stituted through every province and county in the kingdom ;
being taken out of the principal nobility, and such as were
most remarkable for being " sapitntes, Jideles, et outmost."
Their duty was to lead aud regulate the English armies, with
[ 409 2 a very unlimited power •, " prout eis vi/um ftterit, ad bonorem
" coronae et utilitatem regni." And because of this great
power they were elected by the people in their full assembly,
or folkmote, in the fame manner as sheriffs were elected : fol
lowing still that old fundamental maxim of the Saxon consti
tution, that where any officer was intrusted with such power,
as if abused might tend to the oppression of the people, that
power was delegated to him by the vote of the people them
selves b. So too, among the antient (Germans, the ancestors
of our Saxon forefathers, they had their dukes, as well as
kings, with an independent power over the military, as the
kings had over the civil state. The dukes were elective, the
kings hereditary : for so only can be consistently understood
that passage of Tacitus c, " reges ex nol'iJitate, duces ex virtute
** sumunt i" in constituting their kings, the family or blood
royal was regarded ; in chusing their dukes or leaders, war
like merit : just as Cæsar relates of their ancestors in his time,
that whenever they went to war, by way either of attack or
defence, they elected leaders to command them a. This large
share of power, thus conferred by the people, though intended
to preserve the liberty of the subject, was perhaps unreason
ably detrimental to the prerogative of the crown : and ac
cordingly we find a very ill use made of it by Edric duke of
Mercia, in the reign of king Edmund Ironside ; who, by his
» c. de berctocLiii.
LL. £</«>. Cnscjs. ibid. See also Bede,
l> " JJli ftro viri el'iguntur per com' eecl. bijl. I. 5. c. 10.
«' mune confilium, pro comir.um utilitate
c Dc morib. Germ. 7.
rfgni, perprovincial et patriat univerd » g^uum bellum civ'Uax aut illattrm9
*1
et perJingulos cemifatutf in pleno " defind'u aut insert, magifiratut jui ei
" s:!kmotey sicul e: vice^mitei, prwinci- ' " bello fratfint deliguntur." De bell*
"trutn et i.mitatuum eligi ddent." Call. I. 6. c. it.
office
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office of duke or heretoch, was entitled to a large command
in the king's army, and by his repeated treacheries at last
transferred the crown to Canute the Dane.
It seems universally agreed by all historians, that Ling
Alfred first settled a national militia in this kingdom, and by
his prudent discipline made all the subjects of his dominion
soldiers : but we are unfortunately left in the dark as to the
particulars of this his so celebrated regulation; though, from
what was last observed, the dukes seem to have been left in
possession of too large and independent a power : which en- [ 410 1
abled duke Harold on the death of Edward the confessor,
though a stranger to the royal blood, to mount for a stiort
space the throne of this kingdom, in prejudice of Edgar
Atheling the rightful heir.
Upon the Norman conquest the feodal law was introduced
here in all it's rigour, the whole of which is built on a military
. plan. I fliall not now enter into the particulars of that con
stitution, which belongs more properly to the next part of
our commentaries ; but fliall only observe, that, in conse
quence thereof, all the lands in the kingdom were divided
into what were called knights' fees, in number above sixty
thousand ( I ); andfor every knight'sseeaknightor soldier, miles,
was bound to attend the king in his wars, for forty days in a
year (2); in which space of time, before war was reduced to a
science, the campaign was generally finished, and a kingdom
cither conquered or victorious c. By this means the king had,
without any expense, an army of sixty thousand men always
* The Pole* are, even a: this day, so
tenacious of their antient constitution,
that their pospolite, or militia, cannot

be compelled to serve above sir weeks,
or forty days, in a year. Mod. Un.
Hist x»iiv. lz.

(1) 60,215.
(2) We frequently read of half a knight, or other aliquot part,
as for so much land 3 knights and a half, &c. were to be re
turned ; the fraction of a knight was performed by a whole kniglit
who served half the time, or ether due proportion of it.
6
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ready at his command. And accordingly we find one, among
the laws of William the conqueror f, which in the king's
name commands and firmly enjoins the personal attendance of
all knights and others ; " quod haheant et Uneant sesemper in
" armis et equis, ut decet et oportct : et quod semperJitit prompts
** et parati adservitium suum integrum nobis cxplendum et perafl getidum, cum opus adfuerit, secundum quod detent defeodis et
«* tenementis suis de jure nobis sacere." This personal service
in process of time degenerated into pecuniary commutations
or aids, and at last the military part (3) of the feodal system
was abolished at the restoration, by statute 1 2 Car. II. c. 24.
In the mean time we are not to imagine that the kingdom
was left wholly without defence in cafe of domestic insurrec
tions, or the prospect of foreign invasions. Besides those, who
by their military tenures were bound to perform forty days
s_ 411 ] service in the field, first the assisc of arms, enacted 27 Hen.
II 5, and afterwards the statute of Winchester h, under Ed
ward I, obliged every man, according to his estate and degree,
to provide a determinate quantity of such arms as were then
in use, in order to keep the peace : and constables were ap
pointed in all hundreds by the latter statute, to fee that such
arms were provided. These weapons were changed, by the
statute 4 & 5 Ph. & M. c. 2. into others of more modern ser
vice: but both this and the former provisions were repealed
in the reign of James I '. While these continued in force, it
was usual from time to time for our princes to issue commis
sions of array, and fend into every county officers in whom
they could confide, to muster and array (or set in military
order) the inhabitants of every district ; and the form of the
1 c. 58. See Co. Litt. 75, 76.
g Hoved. A. D. 11S1.
>> 1 3 Edw. I. c. 6.

i Sut. 1 Jac. I. c. 25. 21 Jac. I.
e. 28.

( 3) The military or warlike part of the feudal system was abo
lished, when personal service was dispensed with for a pecuniary
commutation, as early as the reign of Henry II. But the military
tenures still remained till la Car. II. c. 24. See 2 vol. p. 77.
commission
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commission of array was settled in parliament in the 5 Hen.
IV, so as to prevent the insertion therein of any new penal
clauses k. But it was also provided 1 that no man should
be compelled to go out of the kingdom at any rate, nor out
of his shire but in cafes of urgent necessity ; nor should pro
vide soldiers unless by consent of parliament. About the reign
of king Henry the eighth, or jiis children, lieutenants began
to be introduced"", as (landing representatives of the crown,
to keep the counties in military order; for we find them men*
tioned as known officers in the statute 4 & 5 Ph. & M. c. 3.
though they had not been then long in use, for Camden speaks
of them" in the time of queen Elizabeth, as extraordinary
magistrates constituted only in times of difficulty and danger.
But the introduction o£ these commiffions of lieutenancy,
which contained in substance the same powers as the old com
missions of array, caused the latter to fall into disuse.
In this state things continued, till the repeal of the statutes
of armour in the reign of king James the first : after which,
when king Charles the first had, during his northern expedi
tions, issued commiffions of lieutenancy and exerted some
military powers, which, having been long exercised, were
thought to belong to the crown, it became a question in the
long parliament, how far the power of the militia did inhe
rently reside in the king •, being now unsupported by any sta- p_
tute, and founded only upon immemorial usage. This ques
tion, long agitated, with great heat and resentment on both
sides, became at length tiie immediate cause of the fatal rup
ture between the king and his parliament: the two houses not
only denying this prerogative of the" crown, the legality of
which perhaps might be somewhat doubtful ; but also seising
into their own hands the entire power of the miiitia, the il
legality of which step could never be any doubt at all.
Soon after the restoration of king Charles the second,
when the military tenures were abolished, it was thought
k Rulhv. >rth. part 3. pige 66z. 667. 1 j Edw. III. st. 5. c. 8.
See 8 Rym. 3-4, Ac.
« 15 Rym. 75.
I Sut. 1 Edw. III. st. 1. c. J & 7.
■ Brit. ioj. Edit. 1 594.
Vol. IV.
Nn
propef
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proper to ascertain the power of the militia, to recognize the
sole right of the crown to govern and command them, -and to
put the whole into a more regular method of military subor
dination ° : and the order, in which the militia now stands
by law, is principally built upon the statutes which were then
enacted. It is true the two last of them are apparently re
pealed ; but many of their provisions are re-enacted, with
the addition of some new regulations, by the present militia
laws : the general scheme of which is to discipline a certain
number of the inhabitants of every county, chosen by lot for
/Arre years (4}, ar.d officered by the lord lieutenant, the deputy
lieutenants, and other principal, landholders, under a com
mission from the crown. They are not compelbblc to march
out of their counties, unless in cafe of invasion or actual re
bellion within the realm, (or any of it's dominions or ter
ritories p) nor in any cafe compellable to march out of the
kingdom (5). They are to be exercised at stated times: and
' their discipline in general is liberal and easy ; but when
drawn out into actual service, they are subject to the rigours
of martial law, as necessary to keep them in order. This is
the constitutional security, which our laws ' have provided
o 13 Car. II. c. 6. 14 Car. II. c. 3.
»5 Car II. c.4.
p Stat. 16 Geo. III. e.J.

t 2 Oeo III. c. 20. 9 Ceo. III.
042. i6Geo.III. c. 3. 18 Geo. III.
c. 14. & 59. 19 Gco. III. c 72.

(4) And now for five years "by the 26 Geo. III. c. 107. s. 24.
which has reduced into one act the former statutes relating to the
militia.
(5) By 26 Geo. III. c. 107. f. 95. in als cafes of actual inva
sion or upon imminent danger thereof, and in all cafes of rebel
lion or insurrection, it (hall be lawful for his majesty, the occasion
being fisst communicated to parliament, if sitting, if not sitting,
declared in council, and notified by proclamation, to order ths
militia to be embodied, and to direct them to be led by their re
spective officer's into any parts of this kingdoms but' neither the
whole, or any part, fiiall be ordered to go out of Great Britain.
See the regulations respecting the militia, stated at large in Burn,
tit. Militia.
for
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for the public peace, and for protecting the realm against
foreign or domestic violence.
When the nation was engaged in war, more veteran troops
and more regular discipline were esteemed to be necessary,
than could be expected from a mere militia. And therefore
at such times more rigorous methods were put i:i use for the
raising of armies and the due regulation and discipline of the [ 413 ]
soldiery : which are to be looked upon only as temporary
excrescences bred out of the distemper of the state, and not as
any part of the permanent and perpetu.il laws of the kingdom*
For martial law, which is built upon no settled principles,
but is entirely arbitrary in it's decisions, is, as fir Matthew
Hale observes % in truth and reality no law, but something
indulged rather than allowed as a law. The necessity of order
and discipline in an army is the only thing which can give it
countenance ; and therefore it ought not to be permitted in
time of peace, when the king's courts are open for all persons
to receive justice according to the laws of the land. Where
fore) Thomas earl of Lancasterbeing condemnedatPontefract,
1 5 Edw. II. by martial law, his attainder was reversed 1 Edw.
III. because it was done in time of peace r. And it is laid
down *, that if a lieutenant, or other, that hath commission
of martial authority, doth in time of peace hang or otherwise
execute any man by colour of martial law, this is murder ;
for it is against magna carta *. The petition of right u more
over enacts, that no soldier shall be quartered on the subject
without his own consent"; and that no commission shall issue
to proceed within this land according to martial law. And
whereas, after the restoration, king Charles the second kept
up about five thousand regular troops, by his own authority,
for guards and garrisons ; which king James the second by
degrees increased to no less than thirty thousand, all paid
from his own civil list ; it was made one of the articles of the
S Hist. C. L. c. 1.
' 1 Brad. Append. 59.
» 3 Inst. 5;.
■ «p. 19.
"jCar.I. StealsjStat. 3lCar.H.
N

e. I.
v Thus, in Poland, no soldier can
be quartered up-n die gentry, the only
freemen in tint republic. Mod. Urriv.
Hist. »«xiy. »3.
n 2
bill

41 j

The Rights

Book 1.

bill of rights v, that the raising or keeping a standing army
within the kingdom in time of peace, unless it be with con
sent of parliament, is against law.
But, as the fashion of keeping standing armies (which
was first introduced by Charies VII in France, A. D. 1445 w)
[ 414 2 nas °^ 'ate years universally prevailed over Europe, (though
some of it's potentates, being unable themselves to maintain
them, are obliged to have recourse to richer powers, and
receive subsidiary pensions for that purpose) it has also for
many years past been annually judged necessary by our legis
lature, for the safety of the kingdom, the defence of the pos
sessions of the crown of Great Britain, and the preservation
of the balance of power in Europe, to maintain even in time
of peace a standing body of troops, under the command of
the crown ; who are however ipso faflo disbanded at the ex
piration of every year, unless continued by parliament. And
it wa3 enacted by statute 10 W. III. c. 1. that not more than
twelve thousand regular forces should be kept on soot in Ire
land, though paid at the charge of that kingdom ; which
permission is extended by statute 8 Geo. III. c. 13. to 16235
men, in time of peace.
To prevent the executive power from befng able to op
press, fays baron Montesquieu it is requisite that the armies
with which it is entrusted should consist of the people, and
have the same spirit with the people ; as was the case at Rome,
till Marius new-modelled the legions by enlisting the rabble
of Italy, and laid the foundation of all the military tyranny
that ensued. Nothing then, according to these principles,
ought to be more guarded against in a free state, than mak
ing the military power, when such a one is necestary to be
kept on foot, a body too distinct from the people. Like
Ours, it should wholly be composed of natural subjects ; it
ought only to be enlisted for a short and limited time ; the
soldiers also should live intermixed with the people j no sepa» Stat. lW. IcM. st.». c. z.
* Robertson, Cha, V. i. 94.
• •

»Sp. L. 11.6.
rate
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rate camp, no barracks, no inland fortresses should be al
lowed (6). And perhaps it might be still better, if, bydismiffing
a stated number and enlisting others at every renewal of their
term, a circulation could be kept up between the army and
the people, and the citizen and the soldier be more intimately
connected together.
To keep this body of troops in order, an annual act of
parliament likewise passes, (i to punish mutiny and desertion,
" and for the better payment of the army and their quarters." [ 415 ]
This regulates the manner in which they are to be dispersed
among the several inn-keepers and victuallers throughout the
kingdom ; and establishes a law martial for their government.
By this, among other things, it is enacted, that if any officer
or soldier shall excite, or join any mutiny, or, knowing of
it, shall not give notice to the commanding officer : or shall
desert, Or list in any other regiment, or sleep upon his post,
or leave it before he is relieved, or hold correspondence with
a rebel or enemy, or strike or use violence to his superior offreer, or shall disobey his lawful commands : such offender
shall suffer such punishment as a court martial shall inflict,
though it extend to death itself.
However expedient the most strict regulations may be in
time of actual war, yet in times of profound peace, a little
relaxation of military rigor would not, one should hope, be
productive of much inconvenience. And, upon this prin
ciple, though by our standing laws * (still remaining in force,
though not attended to) desertion in time of war is made
felony, without benefit of clergy, and the offence is triable
y Stit. 18 Hen. VI. c. 19. i & 3 Edwr. VI. c. a.
(6) Since this was written, with a genuine love of liberty, by
the author, experience has proved, that the most formidable enemy
which the people of- England have to dread, is their own lawless
mobs. Care ought therefore to be taken, that soldiers may never
become familiar with the peoplein great towns, lest they should
be more inclined to join, than to quell, a riot.
Nn 3
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by a jury and before justices at the common law ; yet, by
our militia laws before-mentioned, a much lighter punish
ment is inflicted for desertion in time of peace. So, by the
Roman law also, desertion in time of war was punished with
death, but more mildly in time of tranquillity l. But our
mutiny act makes no such distinction : for any of the faults
above-mentioned are, equally at all times, punistiable with
death itself, if a court martial shall think proper. This dis
cretionary power of the court martial is indeed to be guided
by the directions of the crown ; which, with regard to mili
tary offences, has almost an absolute legislative power \ " His
" majesty, saysthe act, may form articles ofwar, and constitute
" courts martial, with power to try any crime by such articles,
" and inflict penalties by sentence or judgment of the same."
A vast and most important trust ! an unlimited power to create
crimes, and annex to them any punishments, not extending,
f_ 416 J t0 hfe. or limb ! These are indeed forbidden to be inflicted,
except for crimes declared to be so punishable by this act ;
which crimes we have just enumerated, and, among which,
we may observe that any disobedience to lawful commands is
one. Perhaps in some future revision of this act, which is
in many respects hastily penned, it may be thought worthy
the wisdom of parliament to ascertain the limits of military
subjection, and to enact express articles of war for the go
vernment of the army, as is done fpr the government of the
navy : especially as, by our present constitution, the nobi,
lity and gentry of the kingdom, who serve their country as
militia officers, are annually subjected to the same arbitrary
rule, during their time of exercise.
One of the greatest advantages of our English law is, that
not only the crimes themselves which it punishes, but also
the penalties which it inflicts, are ascertained and notorious :
nothing is left so arbitrary discretion : the king by his judges
dispenses what the law has previously ordained ; but is not,
x Ff. 49. 16. 5.
• A like power over the marines is
jfiven to the lords of the admiralty, by

another annual act « for the regulation
" of his majesty's njarine forces while
«' on fllore,."
himself
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himself the legislator. How much therefore is it to be re
gretted that a set of men, whose bsavery has so often pre
served the liberties of their country, should be reduced to a
state of servitude in the midst of a nation of freemen ! for sir
Edward Coke will inform us % that it is one of the genuine
marks of servitude, to have the law, which is our rule of
action, either concealed or precarious : " misera est feruitus
" ubi jus est vagum mit ii/cognitum." Nor is this state of ser
vitude quite consistent with the maxims of found policy ob
served by other free nations. For, the greater the general
liberty is which any state enjoys, the more cautious has it
usually been in introducing slavery in any particular order or
profession. These men, as baron Montesquieu observes1",
feeing the liberty which others pofless and which they them
selves are excluded from, are apt (like eunuchs in the eastern
seraglios) to live in a state of perpetual envy and hatred to
wards the rest of the community; and indulge a malignant
pleasure in contributing to destroy those privileges, to which
they cam *ever be admitted. Hence have many free states,
by departing from this rule, been endangered by the revolt of
their slaves: while, in absolute and despotic governments [417 j
where no real liberty exists, and consequently no invidious
comparisons .can be formed, such incidents are extremely rare.
Two precaution* are therefore advised to be observed in all
prudent and free governments : 1 . To prevent the introduc
tion of slavery at alii or, 2. If it be already introduced, not
to intrust those slave* with arms; who will then find them
selves an overmatch for the freemen. Much less ought the
soldiery to be an exception to the people in general, and the
only state of servitude in the nation.
But as soldiers, by this annual act, arc thus put in a worse
condition than any other subjects, so by the humanity of our
standing laws, they are in seme cases put in a much better.
By statute 43 Eliz. c, 3. a weekly allowance is to be raised
in every county for the relief of soldiers that arc sick, hurt,
• 4 Inst. 32*.

b sp. l, ,s, ,-.
Nn 4
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and maimed : not forgetting the royal hospital at Chelsea for
such as are worn out in their duty. Officers and soldiers,
that have been in the king's service, are by several statutes,
enacted, at the close of several wars, at liberty to use anytrade or occupation they are fit for, in any town in the king
dom (except the two universities) notwithstanding any statute,
custom, or charter to the contrary (7). And soldiers in actual
military service may make nuncupative wills, and dispose of
their goods, wages, and other personal chattels, without those
forms, solemnities, and expenses, which the law requires in
other cafes c. Our law does not indeed extend this privilege
so far as the civil law ; which carried it to an extreme that
borders upon the ridiculous. For if a soldier, in the article
of death, wrote any thing in bloody letters on his shield, or
in the dust of the field with his "sword, it was a very good
military testament J. And thus much for the military state,
as acknowleged by the laws of England (8).
« Stat. 29 Car. II. c. 3. 5 W. Ill, pulvere inscripserini gUdu stu, ipso temc. *I* § 6.
pert quot in praelic, vitaeJortnt dtriTin& Si m'tlitts quid in elypto liter'u fun- quunt, bujufmodi voluntatetnflabilcm fjst
guinesuo rutilantibut adnotaverinty aut in oportet. Cod. 6. ai. 15.
(7) By the 24 Geo. III. sess. 2. c. 6. all officers, soldiers, and
mariners, who have been employed in the king's service since 1763,
and have not deserted, and their wives and children, may exercise
any trade in any town in the kingdom without exception, and
shall not be removed till they are actuary chargeable. The same
privilege is extended to all officers and soldiers who have been
drawn by ballot, and have been honourably discharged, aster
three years actual service in the militia.
But the employment of a husbandman is not a trade, and there
fore he may be removed before he is chargeable. 3 T. R. 133.
(8) It is now fully established, that both the full pay and half
pay of an officer, or any person in a military or naval charac
ter, cannot in any instance be assigned before it is due ; as
the object of such pay is to enable those who receive it always
to be ready to serve their country with that decency and dignity
which their respective characters and stations require. 4 T. R. 258, %U
H. Bi. 628.
—
Th*
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The maritime state is nearly related to the former : though
much more agreeable to the principles of our free constitu
tion. The royal navy of England hath ever been it's greatest f_ ^jg ]
defence and ornament ; it is it's antient and natural strength;
the floating bulwark of the_ island ; an army, from which,
however strong and powerful, no danger can ever be appre
hended to liberty : and accordingly it has been assiduously cul
tivated, even from the earliest ages. To so much perfection
was our naval reputation arrived in the twelfth century, that
the code of maritime laws, which are called the laws of
Oleron, and are received by all nations in Europe as the
ground and substruction of all their marine constitutions, was
confessedly compiled by our king Richard the first, at the ifle
of Oleron on the coast of France, then part of the possessions
of the crown of England e. And yet, so vastly inferior were
our ancestors in this point to the present age, that even in the
maritime reign os queen Elizabeth sir Edward Coke f thinks
it matter of boast, that the royal navy of England then con
sisted of three and thirty ships. The present condition of our
marine is in great measure owing to the salutary provisions of
the statutes, called the navigation acts ; whereby the constant
increase of English shipping and seamen was not only encou
raged, but rendered unavoidably necessary. By the statute
5 Ric. II. c. 3. in order to augment the navy of England,
then greatly diminished, it was ordained, that none of the
king's liege people should ship any merchandize out of or into
the realm but only in ships of the king's ligeance, on pain of
forfeiture. In the next year, by statute 6 Ric. II. c. 8. this
wife provision was enervated, by only obliging the merchants
to give English ships (if able and sufficient) the preference.
But the most beneficial statute for the trade and commerce of
these kingdoms is that navigation-act, the rudiments of which
were first framed in 1 650 s, with a narrow partial view : being
«
intended to mortify our own sugar islands, which were disaf
fected to the parliament and still held out for Charles II, by
stopping the gainful trade which they then carried on with the
c 4 Inst. 144. Ccutuma dt Uma. 1.
f 4 Inst. 50.

f Scobcll. 13a.
Dutch;
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Dutch h } and at the same time to clip the wings of those our
opulent and aspiring neighbours. This prohibited all (hips of
foreign nations from trading with any English plantations
£ 419 ] without licence from the council of state. In 1651' the
prohibition was extended also to the mother country : and
no goods were suffered to be imported into England, or any
of it's dependencies, in any other than English bottoms ;
or in the ships of that European nation, of which the mer
chandize imported was the genuine growth or manufac
ture (9). At the restoration, the former provisions were con
tinued, by statute 12 Car. II. c. 1 8. with this very material
improvement, that the master and three-fourths of the maiiners shall also be English subjects (10).
Many laws have been made for the supply of the royal
navy with seamen ; for their regulation when on board \ and
to confer privileges and rewards on them during and after
their service.
1 . First, for their supply. The power of impressing sea
faring men for the sea service by the king's commission, has
been a matter of some dispute, and submitted to with great
reluctance ; though it hath very clearly and learnedly been
Ihewn, by sir Michael Foster i, that the practice of impress
ing, and granting powers to the admiralty for that purpose, is
of very antient date, and hath been uniformly continued by
a regular series of precedents to the present time : whence he
concludes it to be part of the common law k. The difficulty
arises from hence, that no statute has expressly declared this
h Mod. Un. Hist. xli. 189.
' ScobeU. 176.

j Rep. 1 54.
k See also Comb. 245. Bare 334.

(9) By the 26 Geo. III. c. 60. No privileges are to be al
lowed to any (hips which are not British-built, or built in some
part of his majesty's dominions : and every such ship must be re
gistered in the. port to which (he belongs, according to the direc
tions of that statute, and the 27 Geo. III. c. 19.
(10) Under forfeiture of the ship, aud ajl the goods imported
or exported.
power
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power to be in the crown, though many of them very strongly
imply it. The statute 2 Ric. II. c. 4. speaks of mariners be
ing arrested and retained for the king's service, as of a thing
well known and practised without dispute ; and provides a
remedy against their running away. By a later statute if
any waterman, who uses the river Thames, shall hide himself
during the execution of any commission of pressing for the
king's service, he is liable to heavy penalties. By another m,
' no fisherman shall be taken by the queen's commission to serve
as a mariner ; but the commission shall be first brought to two
justices of the peace, inhabiting near the sea coast where the
mariners are to be taken, to the intent that the justices may f_ 420 3
chuse out and return such a number of able-bodied men, as
in the commission are contained, to serve her majesty. And,
by others", especial protections are allowed to seamen in
particular circumstances, to prevent them from being im
pressed. And ferrymen are also said to be privileged from
being impressed, at common law0. All which do most evi
dently imply a power of impressing to reside somewhere }
and, if any where, it must from the spirit os our constitu
tion, as well as from the frequent mention of the king's
commission, reside in the crown alone (1 1).
I Stat. i It 3 Ph. & M. c. 16.
n> Sut. 5 E1U. c. 5.
■ See Stat. 7 ic 8 W. III. c. 21. ,
% Ann. c. 6. 4 Si 5 Ann c. 19. 13 Geo.

II- e. 17. i Ceo. III. c. 15. nGeo.
Ill- c. 38. 19 Geo. III. c. 75, &c.
• Sav. 14.

(11) The legality of pressing is so fully established, that it will
not now admit of a doubt in any court of justice. In the case of
the King <v. Jubbs, lord Mansfield fays, " the power of pressing
•« is founded upon immemorial usage, allowed for ages. If it be
" so sounded and allowed for ages, it can have no ground to stand
" upon , nor can it be vindicated or justified by any reason but
" the safety os the state. And the practice is deduced from that
" trite maxim of the constitutional law of Engand, < that private
f mischief had better be submitted to, than public detriment and
" inconvenience should ensue.' And though it be a legal power;
*' it may, like many others, be abused in the exercise of it."
(Zawp. 517. In that case, the defendant was brought up by
a
habeas
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But, besides this method of impressing, (which is only dc
sensible from public necessity, to which all private consider
ations must give way) there are other ways that tend to
the increase of seamen, and manning the royal navy. Parishes
may bind out poor boys apprentices to masters of merchant
men, who shall be protected from impressing for the first three
years ; and if they are impressed afterwards, the masters shall
be allowed their wages' : great advantages in point of wages,
are given to volunteer seamen in order to induce them to en»
ter into his majesty'6 service q ; and every foreign seaman, who
during a war shall serve two years in any man of war, mer-»
chantman, or privateer, is naturalized ipsoJaElo r. About the
middle of king William's reign, a scheme was set on foot *
for a register of seamen to the number of thirty thousand, for
a constant and regular supply of the king's fleet; with great
privileges to the registered men, and, on the other hand,
heavy penalties in cafe of thtir non-appearance when called
for : but this registry, being judged to be ineffectual as weU
as oppressive, was abolished by statute 9 Ann. c. 21.

2. The method os ordering seamen in the royal fleet, and
keeping up a regular discipline there, is directed by certain
express rules, articles, and orders, first enacted by the autho
rity of parliament soon aster the restoration' ; but since new-i
£ 421 ] modelled and altered, after the peace of Aix la Chapelle", to
remedy some defects which were of fatal consequence in con-,
- ducting the preceding war. In these articles of the navy al
most every possible offence is set down, and the punishment
thereof annexed : in which respect the seamen have much the
advantage over their brethren in the land service ; whose ar,

P Stat t Ann. c. 6.
4 Stat. 31 Geo. II. c. 10.
r Stat. 13 Geo. II. c. 3.
« Stat. 7 le 8 W. III. c. Jti.

t Stat. 13 Car. II. ft. 1. c 9.
» Stat. 12 Geo. II. c. 13. amended
by 19 Geo. HI. c. 17.

habeas corpus, upon the ground that he was entitled to an exemp
tion ; but the court held that the exemption was not made out,
and he was remanded to the ship from which he had been
brought.
ticlca
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tides of war are not enacted by parliament, but framed from
time to time at the pleasure of the crown. Yet from whence
this distinction arose, and why the executive power, which
Is limited so properly with regard to the navy, should be so
extensive with regard to the army, it is hard to assign a rea
son : unless it proceeded from the perpetual establishment of
the navy, which rendered a permanent law for their regula
tion expedient ; and the temporary duration of the army,
which subsisted only from year to year, and might therefore
with less danger be subjected to discretionary government.
But, whatever was apprehended at the first formation of the
mutiny act, the regular renewal of our standing force at the
entrance of every year has made this distinction idle. For, if
from experience past we may judge of suture events, the
army is now lastingly ingrafted into the British constitution ;
with this singularly fortunate circumstance, that any branch
of the legislature may annually put an end to it's legal exist
ence, by refusing to concur in it's continuance.
3. "With regard to the privileges conferred on sailors,
they are pretty much the fame with those conferred on sol
diers ; with regard to relief when maimed, or wounded, or
superannuated, either by county rates, or the royal hospital
at Greenwich ; with regard also to the exercise os trades,
and the power of making nuncupative testaments : and far
ther w, no seaman aboard his majesty's ships can be arrested
for any debt, unless the fame be sworn to amount to at least
twenty pounds *, though, by the annual mutiny acts, a sol
dier may be arrested for a debt which extends to half that
value, but not to a less amount (12).
* Stat. 31 Geo. II. c 10.

(12) But by the lace mutiny acts, a soldier, like a seaman^ can
not be arrested or taken in execution for any debt less than 20/1
The statutes except any criminal matter, and thereupon it has been
decided, that a soldier may be committed for refusing to indemnify
th< parish against a bastard child; or for disobeying an order of
justices to pay a weekly allowance for it. 5 T.R. 156. 2 T. R. 270.
Hrre
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Here it may not be improper to add, that since the time of
Queen Anne, a variety of statutes have been passed to encourage
attempts to discover the longitude at sea ; and by the 14 Geo. III.
c. 66. which has repealed the former statutes, it is enacted, that
the author of any useful and practicable plan to discover the
longitude at sea, cither by time- keepers or astronomical calcula
tions, shall be entitled to a reward of 5000/. if the longitude can
be determined at sea within a degree of a great circle, or sixty
geographical miles; to 7500/. if within \ of a degree; and to
10,000/. if within \ a degree. And if any useful discovery shall
be made respecting the longitude, though not entitled to those
great rewards, or if any beneficial improvement (hall be introduced
into navigation, the .commissioners of the longitude may award
such less sum as they may think the ingenuity or industry of the
author deserves.
And by 16 Geo. III. c. 6. if any ship discovers a passage be
tween the Atlantic and Pacific oceans, beyond the j2d degree
North latitude, the owner or commander, if a king's (hip, shall
receive zc.ooo/. ; and coco/, shall be given in like manner to
the first ship that shall approach within one degree of the North
pole.
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MASTER

and

SERVANT.

HAVING thus commented on the rights and duties of
persons, as standing in the public relations of magis
trates and people, the method I have marked out now leads
me to consider their rights and duties in private ©economical
relations.
The three great relations in private life are, 1. That of
master and'servant; which is founded in convenience, where
by a man is directed to call in the assistance of others, where
his own (kill and labour will not be sufficient to answer the
cares incumbent upon him. 2. That of husband and ivise ;
which is founded in nature, but modified by civil society :
the one directing man to continue and multiply his species,
the other prescribing the manner in which that natural im
pulse must be confined and regulated. 3. That of parent and
child, which is consequential to that of marriage, being it's
principal end and design : and it is by virtue of this relation
that infants are protected, maintained, and educated. But,
since the parents, on whom this care is primarily incumbent,
may be snatched away by death before they have completed
their duty, the law has therefore provided a fourth relation ;
4. That of guardian and ward, which is a kind of artificial
parentage, in order to supply the deficiency, whenever it.
happens, of the natural. Of all these relations in their
order.
In
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In discussing the relation of master and servant, 1 shall*
first, consider the several sorts of servants, and how this re
lation is created and destroyed : secondly, the effect of this
relation with regard to the parties themselves : and, lastly,
it's effect with regard to other persons.
I. As to the several sorts of servants : I have formerly ob
served * that pure and proper slavery does not, nay cannot,
subsist in England : such I mean, whereby an absolute and
unlimited power is given to the master over the life and for
tune of the slave. And indeed it is repugnant to reason, and
the principles of natural law, that such a state should subsist
any where. The three origins of the right of slavery, as
signed by Justinian b, are all of them built upon false foun
dations'. As, first, slavery is held to arise " jure gentium,"
from a state of captivity in war ; whence slaves are called
mancipia, quast manu capti. The conqueror, fay the civi
lians, had a right to the life of his captive; and, having spared
that, has a right to deal with him as he pleases. But it is an
untrue position, when taken generally, that by the law of na
ture or nations, a man may kill his enemy : he has only a right
to kill him, in particular cafes; in cafes of absolute necessity,
for self-defence ; and it is plain this absolute necessity did not
subsist, since the victor did not actually kill him, but made him
prisoner. War is itself justifiable only on principles of selfpreservation ; and therefore it gives no other right over pri
soners but merely to disable them from doing harm to us, by
confining their persons : much less can it give a right to kill,
torture, abuse, plunder, or even to enslave, an enemy, when
the war is over. Since therefore the right of making slaves by
captivity depends on a supposed right of slaughter, that foun
dation failing, the consequence drawn from it must fail like
wise. But, secondly, it is said that slavery may begin "jure
" civili i" when one man sells himself to another. This, if
only meant of contracts to serve or work for another, is very
» Pag. 117.
b Serviaulfiunt, ant najeuntur : fust
jure [tntium, cut jure civili : najeuntur
5

tx ttticiUii ncstrii. hst. I. 3.4.
* Montefq. Sp. L. xv.z.
just j
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just : but when applied to strict slavery, in the sense os the
laws of old Rome or modern Barbary, is also impossible.
Every sale implies a price, a quid pro quo, an equivalent
given to the feller in lieu of what he transfers to the buyer :
but what equivalent can be given for life, and liberty, both of
which (in absolute slavery) are held to be in the master's dis
posal ? His property also, the very price he seems to receive,"
devolves ipsofacto to his master, the instant he becomes his
slave. In this cafe therefore the buyer gives nothing, and the
feller receives nothing: of what validity then can a sale be,
which destroys the very principles upon which all sales are
founded ? Lastly, we are told, that besides these two ways
by which slaves " fiunt" or are acquired, they may also be
hereditary: " servi nascuntur " the children of acquired
slaves are jure naturae, by a negative kind of birthright,
slaves also. But this, being built on the two former rights,
must fall together with them. If neither captivity, nor the
sale of one's self, can by the law of nature and reason reduce
the parent to slavery, much less can they reduce the offspring.
UroN these principles the law of England abhors, and
will not endure the existence of, slavery within this nation :
so that when an attempt was made to introduce it, by statute
1 Edw. VI. c. 3. which ordained, that all idle vagabonds
should be made Haves, and fed upon bread and water, or small
drink, and refuse meat; should wear a ring of iron round
their necks, arms, or legs ; and should be compelled by beating, chaining, or otherwise, to perform the work assigned
them, were it never so vile ; the spirit of the nation could
not brook this condition, even in the most abandoned rogues ;
and therefore this statute was repealed in two years after
wards d. And now it is laid down c, that a slave or negro,
the instant he lands in England, becomes a freeman ; that is,
the law will protect him in the enjoyment of his person, and
his property. Yet, with regard to any right which the mas
ter may have lawfully acquired to the perpetual service os John
or Thomas, this will remain exactly in the fame state as be*S«r. 3 & +
Vol. I.

VI. c. 16.

«Salk. 666.
O o
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fore.: for this is no more than the fame state of subjection for
life, which every apprentice submits to for the space of seven
years, or sometimes for a longer term ( 1 ). Hence toojt follows,
that the infamous and unchristian practice of withholding
baptism from negro servants, lest they should thereby gain
their liberty, is totally without foundation, as well as with
out excuse. .The law of England acts upon general and ex
tensive principles : it gives liberty, rightly understood, that
is, protection to a jew, a turk, or a heathen, as well as to
those who profess the true religion of Christ 5 and it will not
"diilblve a civil obligation between master and servant, on ac
count of the alteration of faith in either of the parties : but
the Have is entitled to the fame protection in England before,
as after, baptism ; aud, whatever service the heathen negro
owed of right to his American master, by general not by lo
cal law, the fame (whatever it be) is he bound to render
when brought to England and made a christian (2).

{ 1 ) The meaning of this sentence is not very intelligible. If a
right to perpetual service can be acquired lawfully at all, it must
be acquired by a contract with one who is free, who is Jui juris,
and competent to contract. Such a hiring may not perhaps be
illegal and void. If a man can contract to serve for one year,
there seems to be no reason to prevent his contracting to serve for
100 years, if he should so long live: though, in general, the
courts would be inclined to consider it an improvident engagement,
and would not be very strict in enforcing it. But there could be
no doubt, but such a contract with a person in a state of flavery,
would be absolutely null and void.
(2) We might have been surprised, that the learned Com
mentator ihould condescend to treat this ridiculous notion and
practice with so much seriousness, if we were not apprized, that
the court of common pleas, so late as the 5 W. & M. held, that a
man might have a property in a negro boy, and might bring an
action of trover for him, because negroes are heathens. I Ld. Raj.
147. A strange principle to found a right of property upon !
But it was decided in 1772, in the celebrated cafe of James
Somersett, that a heathen negro, when brought to England, owes
no service to an American or. any other master. James Somersett
had
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i. The first sort of servants therefore, acknowleged by the
laws of England, are menial servants ; lo called from being
intra moenia, or domestics. The contract between them and
their masters arises upon the hiring. ,If the hiring be general
without any particular time limited, the law construes it to
be a hiring for a year s ; upon a principle of natural equity,
that the servant Ihall serve, and the master maintain him»
throughout all the revolutions of the respective seasons ; as
well when there is work to be done, as when there is' not g :
but the contract may be made for any larger or smaller term.
All single men between twelve years old and sixty, and married
'Co. Lift. 42.

IF. N. B. 168.

had been made a slave in Africa, and was fold there ; from thence he
was carried to Virginia, where he was bough', and brought by his
master to England ; here he ran away from his master, who seized
him, and carried him on board a ship, where he was confined, in
order to be sent to Jamaica to be seld as a slave. Whilst he was
thus confined, Lord Mansfield granted a habeai corpus, ordering
the captain of the (hip to bring up the body of James Somersets,
with the cause of his detainer. The above-mentioned creumstances b?ing stated upon the return to the writ, alter much learned
discussion in the court of king's bench, the court were unani
mously of opinon, that the return was insufficient, and that Somer
set ought to be discharged. See Mr. Hargrave's learned argu
ment for the negro in 1 1 St. Tr. 340 ; and the case reported in
Lo/ft Reports, 1. In consequence of this decision, if a ship
loaden with staves was obliged to put into an English harbour, all
the staves on board might and ought to be set at liberty. Though
there are acts of parliament which recognize and regulate the
slavery of negroes, yet it exists not in the contemplation of the
common law ; and the reason that they are not declared free before
they reach an English harbour, is only because their complaints
cannot sooner be heard and redressed by the process of an English
court of justice.
Liberty by the English law depends not upon the complection ;
and what was said even in the time of queen Elizabeth, is now
substantially true, that the air of England is too pure for a slave to
breathe in. 2 Rusiyvj. 468.
Oox
onws
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ones under thirty years of age, and all single women between
twelve and forty, not having any visible livelihood, are compellable by two justices to go out to- service in husbandry or
certain specific trades, for the promotion of honest industry :
and no master can put away his servant, or servant leave his
master, after being so retained", either before or at the end of
s_ 426 ] niS t€rm> w't'10111 a quarter's warning ; unless upon reason
able cause to be allowed by a- justice os the peace h (3): but
they may part by consent, or make a specral bargain.
2. Another species of servants are called apprentices (fron*
tipprentlre, to learn) and are usually bound for a term os years,
by deed indented or indentures, to serve their masters, and
be maintained and instructed by them. This is usually done
to persons of trade, in order to learn their art and mystery j
and sometimes very large sums are given with them, as a pre
mium for such their instruction ; but it may be done to hus
bandmen, nay to gentlemen, and others. And 1 children of
poor persons may be apprenticed out by the overseers, with
consent of two justices, till twenty-one years of age, to such
h Stat, 5 Elii. c. 4.
& M. c. 30. 2 Sc 3 Ann. c. 6. 4 Ann.
1 Stat. 5 Eliz. c. J. 43 EKi. c. 2. c. 19. 17 O. II. c. j. 18 G. lit. a. 47.
jJjc. I. c. 25. 7 Jsk. I. c. 3. 8 St 9 \V,
(3) It is not fettled whether justices of peace have jurisdiction
over any servants, except those who are employed in husbandry.
The tide of the statute is, "An act containing divers orders for arti" sicers, labourers, servants of husbandry, and apprentices." But at
some of the clauses in the act speak expressly of servants of hus
bandry, and others of servants generally, rt is reasonable to con
clude, that the legislature meant to extend the jurisdiction to all
servants, where they did not expresslv confine it to servants of
husbandry ; and as this is supported by the practice of the justices,
and by general convenience, I should be inclined to think, that the
courts of Weltminster-hall would determine in favour of the gene
ral jurisdiction, if a cafe was brought before them. See Cald. 14.
But it has been held that a master may turn away a servant for in
continence, or moral turpitude, without an application to a
justice. II.
13
persons
■■
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persons as are thought fitting ; who are also compellable to
take them; and it is held, that gentlemen of fortune, and
clergymen, are equally liable with others to such compul
sion * (4) : for which purposes our statutes have made the in
dentures obligatory, even though such parish-apprentice be a
minor '. Apprentices to trades may be discharged on reason
able cause, either at the request of themselves or masters, at
the quarter-sessions, or by one justice, with appeal to the ses
sions m; who may, by the equity of the statute, if they think
it reasonable, direct restitution os a ratable share of the money
given with the apprentice " : and parish-apprentices may be
discharged in the same manner, by two justices0 (5). But if
an apprentice, with whom less than ten pounds hath been
given, runs away from his master, he is compellable to serve
out his time of absence, or make satisfaction for the fame,
at any time within seven years after the expiration of his ori
ginal contract f.
3. A third species of servants are labourers^ who are only
hired by the day or the week, and do not live intra moenia, as
part of the family; concerning whom the statutes before [ 427 ]
cited ''have made many very good regulations: 1. Directing
that all persons who have no visible effects may be compelled
to work : 2. Defining how long they must continue at work
k Salk. 57. 491.
1 Stat. 5 Eliz. c. 4. 43 Eliz. c.2.
Cro. Car. 179.
■n Stat. 5 Eliz. c. 4.
n Silk. 67.

oStat.JoGco.il. c. 19.
P Stac. 6 Geo. III. 0 26.
1 Stat. 5 Eliz. c. 4. 6 Ceo. III.
c. 26.

. (4) The parish officers, with the assent of two justices, may
bind a parish apprentice to a person who resides out of their
parish, if he has an estate in the parish. 3 T. R. 107.
(5) By 32 Geo. III. c. 57. where a parish apprentice is dis
charged from a master on account os the misconduct of the master,
the juliices may order the master to deliver up his clothes, and to
pay a sum not exceeding 10/. to place him with another masteT.
See the other provisions of. this statute, and the subject stated at
large, in Burn, tit. apprentice.
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in summer and in winter : 3. Punishing such as leave or desert
their work : 4. Empowering the justices at sessions, or the
sheriff of the county, to settle their wages : and 5. Inflicting
penalties on such as either give, or exact, more wages than
are so settled.
4. Thlre is yet a fourth species of servants, if they may
be so called, being rather in a superior, a ministerial, capa
city; such as Jleiuards,saElors, and bailiffs : whom however
. the law considers as servants fro tempore, with regard to such
of their acts as affect their master's or employer's property.
Winch leads me to consider,
II, The manner in which this relation, of service, affects
eifVicr the master or servant. And, first, by hiring and seri
•vice for a year, or 'apprenticeship under indentures, a person
gains a settlement in that parish wherein he last served forty
days r. In the next place persons, serving seven years as ap
prentices to any trade, have an exclusive right to exercise that
trade in any part of England'. This law, with regard to the
exclusive part of it, has by turns been looked upon as a hard
law, or as a beneficial one, according to the prevailing humour
of the times : which has occasioned a great variety of resolu
tions in the courts of law concerning it ; and attempts have
been frequently made for it's repeal, thougli hitherto without
success. At common law every man might use what trade
he pleased; but this statute restrains that liberty to such as
have served as apprentices: the adversaries to which provision
fay, that all restrictions (which tend to introduce monopolies)
are pernicious to trade ; the advocates for it allege, that un-»
fkilfulwefs in trades is equally detrimental to the public, as
monoplies. This reason indeed only extends to such trades,
[ 458 1 in the exercise whereof skill is required : but another of their
arguments goes much farther ; viz- that apprenticeships are;
useful to the commonwealth, by employing of youth, and,
* See pag;

1 Jut. 5 Elis. e. 4. § 31.
^arainjj
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learning them to be early industrious (6) ; but that no one
would be induce.! to undergo a fevenyears servitude, if others,
though equally Ikilful, were allowed the fame advantages
without having undergone the fame discipline : and in this
there stems to be much reason. However, the resolutions of
the courts have in general rather confined than extended the
restriction. No trades are held to be within the statute, but
such as were in being at the making of it' : for trading in a
country village, apprenticeships are not requisite u : and fol
lowing the trade seven years w ithout any effectual prosecu
tion (either as a master or a servant) is sufficient without an
actual apprenticeship w (7).
A master may by law correct his apprentice for negli
gence or other misbehaviour, so it be done with moderation * 1
though, if the mailer or master's wife beats any other servant
of full age, it is good cause of departure*' (8). But if any ser
vant, workman, or labourer assaults his master or dame, he
shall suffer one year's imprisonment, and other open corporal
punishment, not extending to life or limb".
I Lend Raym, 514.
"iVentr. 51. 2 Keb. 583.
* Lord Raym. 1179. Wallen qai
Mm v. Holton. Tr. 33 Ceo. II. (by all
the judges.)

* 1 Hawk. P. C. 1 30. Lamb. Eiren, ,
117. Cro. Car. 179. 1 Show, 189.
1 F. N. B. 168. Bro. Abr. t. £«Uurcrs 51. Trespass 349.
• Stat. 5 Eli*, c.4.

(6) Lord Coke fays, this statute was not enacted only that work« ,
men should be skilful, but also that youth should not be nourished
in idleness, but brought up and educated in lawful sciences and
trades. 1 1 Ca. 54.
(7) The penalty is 40/. a month, one half to the king, the
other half to the prosecutor. The words of the statute are, having
/erveJ as an apprentice, and there can be no doubt but the legislature
intended that the tradesman should have served an actual appren
ticeship ; but from the words, as an apprentice, this being a penal
statute, the judges have determined that he serves as an appren
tice, who for seven years has been working as a master. 2 Wils.
16S; or as the master's wife. 1 Barnard. 367.
(8) Or rather of complaint to a magistrate to be di/charged,
Oo4
BT
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By service all servants and labourers, except apprentices,
become entitled to wages : according to their agreement,
if menial servants or according to the appointment of the
sheriff or sessions, if labourers or servants in husbandry :
for the statutes for regulation of wages extend to such ser
vants only 1 ; it being impossible for any magistrate to be a
judge of. the employment of menial servants, or of course to
assess their wages (9).
. III. Let us, lastly, see bow strangers may be affected by
this relation of master and servant : or how a master may be[ 429 ] have towards others on behalf of his servant ; and what a
servant may do on behalf of his master.
And, first, the master may maintain, that is, abet and,
assist his servant in any action at law against a stranger :
whereas, in general, it is an offence against public justice to
encourage suits and animosities, by helping to bear the ex
pense of them, and is called in law maintenance b. A master
also may bring an action against any man for beating or
maiming his servant : but in such case he must assign, as a
special reason for so doing, his own damage by the loss of
his service (10) ; and this loss must be proved upon the trial c.
A master likewise may justify an assault in defence of his ser
vant, and a servant in defence of his master d : the master,
because he has an interest in his servant, not to be deprived
a 2 Jones, 47.
b 1 Roll. Abr. 115.

c rj Rtf. 113.
<• 1 Roil. Abr. 546.

(9) But it is the practice of justices, in disputed cases, to assess
the wages of all servants ; a practice which 1 am inclined to think
would be supported under the zp Geo. II. c. 19.
(10) This is an action upon the cafe, generally called a per
quodfervilium amifit. This action by a master for bsating his ser
vant, has been contrived, by a species of fiction, to be extended to
a parent, to enable him to recover a pecuniary compensation, under
seme circumstance?, for the seduction of his daughter. See 3 vol.
P. I4>3", note.
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of his service ; the servant, because it is part of his duty, for
which he receives his wages, to stand by and defend his mas
ter c. Also if any,person do hire or retain my servant, being
in my service, for which the servant departeth from me and
goeth to serve the other, I may have an action for damages
against both the new master and the servant, or either of
them : but if the new master did not know that he is my
servant, no action lies ; unless he afterwards refuse to restore
him upon information and demand f. The reason and foun
dation upon which all this doctrine is built, seem to be the
property that every man has in the service of his domestics ;
acquired by the contract of hiring, and purchased by giving
them wages.
As for those things which a servant may do on behalf of
his master, they seem all to proceed upon this principle,
that the master is answerable for the act of his servant, is
done by his command, either expressly given, or implied :
nam quifacit per alium,facit perse%. Therefore, if the ser
vant commit a trespass by the command or encouragement of
his master, the master shall be guilty of it : though the ser- [ 43° 3
jrant is not thereby excused, for he is only to obey his master
in matters that are honest and lawful. If an innkeeper's ser
vants rob his guests, the master is bound to restitution11 : for
as there is a confidence reposed in him, that he will take care
to provide honest servants, his negligence is a kind of implied
consent to the robbery ( 1 1 ); nam, qui tun prohibet, cum prohi
bit?p:Jsit,jubet. So likewise if the drawer at a tavern sells a man
bad wine, whereby his health is injured, he may bring an
action against the master 1 : for although the master did not
* In lik» manner, by the laws of ' F..N. U. 167, 16S.
kir.g Alfred, c. 38. a servant was allowg 4 Inst. ioo»
«d to fight for his mailer, a parent for
•> Noy's max. c. 4,3.
his child, and a b^iband or father lor
> 1 Roll. Abr. 95,
the chastity of his wise or daughter.
(11) But it has been long- established law, that the innkeeper
js bound to restitution if the guest is jobbed in his house by any
person whatever ; unless it stiould appear that he was robbed by his
own servant, or by a companion whom he brought with him. 8 Co. 33.
expressly
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expressly order tac servant to sell it to that person in particu
lar, yet his permitting him to draw and fell it at all is impliedly a general command.
'
In the fame manner, whatever a servant is permitted to do
in the usual course of his business, is equivalent to a general
command. If I pny money to a banker's servant, the banker
is answerable for it : if I pay it to a clergyman's or a physician's servant, whose usual business it is not to receive money
for his master, and he embezzles it, I must pay it over again.
If a steward lets a lease of a farm, without the owner's knowIcge, the owner must stand to the bargain ; for this is the
steward's business. A wife, a friend, a relation, that use to
transact business for a man, are qucad hoc his servants ; and the
principal must answer for their conduct : for the law implies,
that they act under a general command ; and without such a
doctrine as this no mutual intercourse between man and man
could subsist with any tolerable convenience. If I usuaHy
deal with a tradesman by myself, or constantly pay him ready
money, I am not answerable for what my servant takes up
upon tiust ; for here is no implied order to the tradesman to
trust my servant : but if I usually send him upon trust, or
sometimes on trust and sometimes with ready money, I am
answerable for all he takes up ; for the tradesman cannot
possibly distinguish when he comes by my order, and when
upon his own authority k (1 2).
C 431 1

*F a fervant> lastly , by his negligence does any damage" to
a stranger, the master (hall answer for his neglect: if a smith's
servant lames a horse while he is shoeing him, an action lies
against the master, and not against the servant. But in these
k Dr &.St'!.i. d. 2. c. 42. Noy's Tr.it. c. 44.

(12) And if I once pay for what my servant has bought upon
trull, without expressing any disapprobation of it, it is equivalent
to a direction to trull him in future ; and I shall be answerable for
all he takes up upon credit, till an express ordtT is given to the
tradesman not to give him further credit,
cases
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cases the damage must be dene, while he is actually employed
in the master's service ; otherwise the servant shall answer for
his own misbehaviour. Upon this principle, by the common
law it" a servant kept his master's sire negligently, so that
Jiis neighbour's house was burned down thereby, an action
lay against the master; because this negligence happened in
his service : otherwise, if the servant, going along the street
with a torch, by negligence sets fire to a house j for there he
is not in his master's immediate service ; and must himself an
swer the damage personally. But now the common law is,
in the former cafe, altered by statute 6 Ann. c. 3. which
ordains that no action shall be maintained against any, ia
whose house or chamber any fire shall accidentally begin ;
for their own loss is sufficient punishment for their own or
their servant's carelessness. But if such fire happens through
negligence of any servant (whose loss is commonly very
little) such servant shall forfeit 100/. to be distributed among
the sufferers ; and, in default of payment, shall be com
mitted to some workhouse and there kept to hard labour for
eighteen months
A master is, lastly, chargeable if any
of his family layeth or casteth any thing out of his house
into the street or common highway, to the damage of any in
dividual, or the common nusance of his majesty's liege peo
ple": for the master hath the fuperintendance and charge of
all his houfhold. And this also agrees with the civil law 0 ;
which holds that the paterfamilias, in this and similar cafes,
*« eb alterius culpam tcneturtsiveservi,stve liberi."
We may observe, that in all the cases here put, the mas- [ 43* ]
ter may be frequently a loser by the trust reposed in his ser
vant, but never can be a gainer ; he may frequently be an
swerable for his servant's misbehaviour, but never can shelter
himself from punishment by laying the blame on his agent.
The reason of this is still uniform and the fame ; that the
• Noy's irux. c 44,
"> Upon a similar principle, by the
law of the twelve tables at Rome, a person by whose negligence any fire began,
was bound to f'J Rouble to the suffer.

ets ; or, if he was not able to pay, «u
to suffer a corporal punislimejit.
» Noy's max. c. 44.
• Ff. 9. 3. X. Infl, 4, 5. r.
wrong
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wrong done by the servant is looked upon in law as the
wrong of the master himself ; and it is a standing maxim,
that no man shall be allowed to make any advantage of his
own wrong ( 1 3).

(13) The law which obliges masters to answer for the
negligence and misconduct of their servants, though oftentimes
severs upon an innocent person, is founded upon principles of
public policy, in order to induce masters to be careful in the
choice of their servants, upon whom both their own security
and that of others so greatly depends. And to prevent mas
ters from being imposed upon in the characters of their ser
vants, it is enacted by 32 Geo. III. c. 56. that if any per
son shall give a false character of a servant, or a false ac
count of his former service ; or if any servant shall give such
false account, or (hall biing a false character, or shall alter a
certificate of a character, he shall, upon conviction before a
justice of the p«ace, forfeit zo/. with 10* colls. The informer
is a competent witness. But if any servant will inform against
an accomplice, he shall be acquitted.
An action was tried at the sittings after Trinity term 179Z,
at Guildhall, against a person who had knowingly given a false
character of a man to the plaintiff, who was thereby induced to
take him into his service. But this servant soon afterwards robbed
his master of property to a great amount, for which he was exe
cuted. And the plaintiff recovered damages against the defen
dant to the extent of his loss. This was an action of great im
portance to the public, and there can be no doubt but »t was founded
in strict principles of law and justice.
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THE FIFTEENTH.

HUSBAND

and

WIFE.

TH E second private relation os persons is that of mar
riage, which includes the reciprocal rights and duties
of husband and wife ; or, as most of our elder law books
call them, of baron and feme. In the consideration of which
I shall in the first place inquire, how marriages may be con
tracted or made ; shall next point out the manner in which
they may be dissolved ; and shall, lastly, take a view of the
legal effects and consequence of marriage.
I. Our law considers marriage in no other light than as a
civil contract. The hot'uiess of the matrimonial state is left
entirely to the ecclesiastical law : the temporal courts not
having jurisdiction to consider unlawful marriage as a sin, but
merely as a civil inconvenience. The punishment therefore,
or annulling, of incestuous or other unscriptural marriages,
is the province of the spiritual courts ; which act pro salute
animae
And, taking it in this civil light, the law treats it
as it does all other contracts : allowing it to be good and va
lid in all cafes, where the parties at the time of making it
were, in the first place, "willing to contract ; secondly, able
to contract ; and, lastly, actually did contract, in the pro
per forms and solemnities required by law.
* Salk. ill.
First,
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First, they must be ■willing to contract. '* Consensus noh
'« consubitus, facit nuptias" is the maxim of the civil law in
this caseb: and it is adopted by the common lawyers', who
indeed have borrowed (especially in antient times) almost all
their notions of the legitimacy of marriage from the canon
and civil laws.
Secondly, they must be able to contract. In general,
all persons are able to contract themselves in marriage, unless
they labour under some pnrticular disabilities, and incapaci
ties. What those are, it will be here our business to inquire.
Now these disabilities are of two sorts i sifst, such as" are
canonical, and therefore sufficient by the ecclesiastical laws to
avoid the marriage in the spiritual court ; but these in our
law only make the marriage voidable, and not ipfofacto void,
until sentence of nullity be obtained. Os this nature are pre
contract ; consanguinity, or relation by blood •, and affinity,
or relation by marriage ; and some particular corporal infir
mities. And these canonical disabilities are cither grounded
upon the express words of the divine law, or are consequences
plainly deducible from thence : it therefore being sinful in
the persons who labour under them, to attempt to contract
matrimony together, they are properly the object of the ec
clesiastical magistrate's coercion ; in order to separate the of
fenders, and inflict penance for the offence, prosalute animarum. But such marriages not being void ab initio, but void
able only by sentence of separation, they are esteemed valid
to all civil purposes, unless such separation is actually made
during the life of the parties. For, after the death of either
of them, the courts of common law will not suffer the spiri
tual courts to declare such marriages to have been void ; be
cause such declaration cannot now tend to the reformation of
the parties J. And therefore when a man had married his first
wife's sister, and after her death the bishop's court was pro
ta Ff. 50. 17. 30.
c Co. List. 33.

<1 Ibid.
ceeding
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ceeding to annul the marriage and bastardize the issue, the
court of king's bench granted a prohibition quoad bee ; but
permitted them to proceed to punish the husband for incest e.
These canonical disabilities being entirely the province of the
ecclesiastical courts, our books are perfectly silent concerning
them. But there are a few ilatutes, which serve as directo
ries to those courts, of which it will be proper to take notice.
By statute 32 Hen. VIII. c. 38. it is declared, that all per
sons may lawfully marry, but such as are prohibited by God's
law (1) ; and that all marriages contracted by lawful persons
in the face of the church, and consummate with bodily knowlege, and fruit os children, shall be indissoluble. And (be
cause in the times of popery a great variety of degrees of kin
dred were made impediments to marriage, whichimpediments
might however be bought off for money) it is declared by the
lame statute, that nothing (God's law except) shall impeach,
any marriage, but within the Levitical degrees (2) j the- far
thest of which is that between uncle and niece f. By the fame
e Salk. 548.

f Gilb. Rep. 15?.

(1) In this statute the prohibitions by God's law are not spe
cified ; but in the 25 Hen. VIII- c. 22. and 28 Hen. VIII. c. 7.
the prohibited degrees are particularized. It is doubtful whether
these two last statutes are in forces 2 Burn. Ec. 405. But so far
they seem only to be declaratory of the Levitical law. The for
mer declared null and void the marriage between Hen. VIII.
and Catharine of Arragon, the widow of his eldest brother prince
Arthur; for which a dispensation had been obtained from the
pope.
The question respecting the validity of this dispensation pro
duced that quarrel between the king and the pope, which ended
in the abolition of the dominion of the latter in this country :
and the inconstancy of that capricious king's affections accelerated
the reformation of our religion.
(2) The prohibited degrees are all which are under the 4th degree
of the civil law, except in the ascending and descending line, and by
the course of nature it is scarcely a possible case that any one
should c vet marry his issue in the 4th degree; but between colla
teral*
?
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statute all Impediments arising from pre-contracts to otherper
sons, were abolished and declared of tione effect, unless they
had been consummated with bodily knowlege : in which case
the canon law holds such contract to be a- marriage desaBo.
But this branch of the statute was repealed by statute i &
3 Edw.VI. c.23. How far the act of 26 Geo.II. c. 33. (which
prohibits all suits in ecclesiastical courts to compel a marriage,
in consequence of any contract) may collaterally extend to
revive this clause of Henry VIII's statute, and abclifli the
impediment of pre-contract, I leave to be considered by the
canonists (3).

terals it is universally true, that all who are in the 4th or any
higher degree are permitted to marry ; as first-cousins are in the
4th degree, and therefore may marry, a nephew and great aunt,
or niece and great uncle, are also in the 4th degree, and may in
termarry : and though a man may not marry his grand-mother,
it is certainly true that he may marry hrr sister. Gibs. Cod. 413.
See the computation of degrees by the civil law, 2 vol. p. 207.
The fame degrees by affinity are prohibited. Affinity always
arises by the marriage of one of the parties so related ; as a hus
band is related by affinity to all the censunguinci of his wife; and
Vice versa the wife to the husband's consanguinei : for the husband
and wife being considered one flesh, those who are related to the
one by blood, arc related to the other by affinity. Gibs. Cod. 412.
Therefore a man after his wife's death cannot marry her sister,
aunt, or niece. But the consanguinei of the husband are not at
all related to the consanguinei of the wife. Hence two brothers
may marry two sisters, or father and son a mother and daughter :
or if a brother and sister marry two persons not related, and the
brother and sister die, the widow and widower may intermarry ;
for though I am related to my wife's brother by affinity, I am not
so to my wise's brother's wife, whom, if circumstances would
• admit, it would not be unlawful for me to marry,
(3) A contract per <verba ac prttsenti tempore used to be consi
dered in the ecclesiastical courts ipsum matrimonium, and if either
^arty had afterwards married, this, as a second marriage, would
have been annulled in the spiritual courts, and the first contract
^forced. See an instance of it 4 Co. 29. But as this pre-engagajnene
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The other sort of disabilities are those which are created,
or at least enforced, by the municipal laws. And, though
some of them may be grounded on natural law, yet they are
regarded by the laws of the land, not so much in the light of
any moral offence, as on account of the civil inconveniences
they draw after them. These civil disabilities make the con
tract void ab initio, and not merely voidable ; not that they
dissolve a contract already formed, but they render the par- r; ^
ties incapable of forming any contract at all : they do not
put asunder those who are joined together, but they previ
ously hinder the junction. And, is any persons under these
legal incapacities come together, it is a meretricious, and not
a matrimonial, union.
1. The first of these legal disabilities is a prior marriage,
or having another husband or wife living ; in which cafe, be
sides the penalties consequent upon it as a felony (4), the se
cond marriage is to all intents and purposes void 8 : polygamy
being condemned both by the law of the new testament, and
the policy of all prudent states, especially in these northern
climates. And Justinian, even in the climate of modern
Turkey, is express h, that " dims uxores eodem tempore hahere
« ntm licet"
2. The next legal disability is want of age. This is suf
ficient to avoid all other contracts, on account of the imbe
cility of judgment in the parties contracting ; afortiori there
fore it ought to avoid this, the most important contract of any.
Therefore if a boy under fourteen, or a girl under twelve
years of age, marries, this marriage is only inchoate and im
perfect •, and, when either of them comes to the age Of Coil
s' Bro. Air. tit. B.tJiarJj, pi. 8.

•> Iitfi. I. IO. 6.

Aient can no longer be carried into effect as a marriage, I think
we may now he assured that it will never more be an impediment
to a subsequent marriage actually solemnized and consummated.
(4) See-. the exceptions, 4vol. 164.
Vol. I.
Pp
sent
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sent aforesaid, they may disagree and declare the marriage
void, without any divorce or sentence in the spiritual court.
This is founded on the civil law
But the canon law pays a
greater regard to the constitution, than the age, of the par
ties k ; for if they are hablles ad matrimonittm, it is a good
marriage, whatever their age may be. And in our law it is
- so far a marriage, that, If at the age of consent they agree to
continue together, they need not be married again
If the
husband be of years of discretion, and the wife under twelve,
when she comes to years of discretion he may disagree as
well as she may : for in contracts the obligation must be
mutual ; both must be bound, or neither (5) : and so it is,
vice versa, when the wife is of years of discretion, and th«
husoand under m.
[ 437 ]

3. Another incapacity arises from want of consent of
parents or guardians. By the common law, if the parties
' themselves were of the age of consent, there wanted no other
concurrence to make the marriage valid : and this was agree
able to the canon law. But, by several statutes ", penalties
' Lan. Ctmjiit. 109.
* Ditntel. 1. 4. tit. z. qu. 3.
1 Co. Litt. 79.

m Ibid.
» 64; Will. III. c. 6. 7 le S W.
III. c. 35. 10 Ann. c. 19.

(5) This proposition is too generally expressed ; for there are
various contracts between a person of full age and a minor, in which
the former is bound and the latter is not. The authorities seem
decisive that it is true with regard to the contract of marriage
referred to the ages of 1 4 and 1 z ; but it has also long been
clearly settled that it is not true with regard to contrasts of mar
riage referred to the minority under twenty-one.
For where there are mutual promises to marry between two
persons, one of the age of zt and the other under that age, the
firll is bound by the contract, and on the side of the minor it is
voidable ; or for a breach of the promise on the part os the person
os full age, the minor may maintain an action and recover damages,
but no action can be maintained for a similar breaches the contract
on thev side of the minor. Holt v. Ward Clarencieux, Sir. 937.
S. C. Fiixg. 175. 275.
Of
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of 1 00 /. are laid on every clergyman who marries a couple
either without publication of banns (which may give notice
to parents or guardians) or without a licence, to obtain which
the consent of parents or guardians must be sworn to(6). And
by the statute 4 & 5 Ph. and M. c. 8. whosoever marries any ,
woman child under the age of sixteen years, without consent
of parents or guardians, shall be subject to fine, or five years
imprisonment: and her estate during the husband's (7) life shall
go to and be enjoyed by the next heir. The civil law in
deed required the consent of the parent or tutor at all ages j
unless the children were emancipated, or^Out of the parents
power 0 : and if such consent from the father was wanting,
the marriage was null, and the children illegitimate » ; but
the consent of the mother or guardians, if unreasonably with
held, might be redressed and supplied by the judge, or the
president of the province 1 : and is the father was non compos,
a similar remedy was given \ These provisions are adopted
and imitated by the French and Hollanders, with this differ- ence : that in France the sons cannot marry without consent
of parents till thirty years of age, nor the daughters till
twenty-five * ; and in Holland, the sons are at their own dis
posal at twenty-five, and the daughters at twenty
Thus
hath stood, and thus at present stands, the law in other neigh
bouring countries. And it has lately been thought proper
0 Ff. 23. 2. i, 18.
s Domat, of dowries, (j 1. Montcsq.
» Ff. i. 5. 11.
Sp. L. 23. 7.
1 C*J. 5. 4. I, & 20.
1 Vimiltl in Jijl. /. 1. t. 10.
' Inst. 1. to. 1.

/

(6) By the 26 Gco. II. c. 33. s. 7. if any clergyman (hall mar
ry a couple out of a church or a public chapel, where banns had
been usually published before 1754, unless by special licence from
the archbishop ; or shall marry them without a licence, or publica
tion of banns; he (hall be guilty of felony, and (hall be transported
for 14 years. And there have been instances of convictions for this
offence.
(7) The construction of the statute seems clear, that it shall also
go to the next heir during the life of the wife, even after the death,
of the husband. 1 Brown. Ch. Rep. 23.
Pp 2
tO
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to introduce somewhat of the same policy into our laws»
by statute 26 Geo. II. c. 33. whereby it is enacted, that all
marriages celebrated by licence (for banns suppose notice)
where cither of the parties is under twenty-one, (not being
I 438 ] a widow or widower, who are supposed emancipated) with
out the consent of the father, or, if lie be not living, os the
mother or guardians (8), shall be absolutely void. Alike pro
vision is made as in the civil law, where the mother or guar
dian is non compos, beyond sea, or unreasonably sroward, to
dispense with such^conscnt at the discretion os the lord chan
cellor : but no provision is made, in cafe the father should
labour under any mental or other incapacity (9). Much maybe,
and much has been, said both for and against this innovation
upon our antient laws and constitution. On the one hand,
it prevents the clandestine marriages of minors, which are
often a terrible inconvenience to those private families where
in they happen. On the other hand, restraints upon mar
riages, especially among the lower class, are evidently detri
mental to the public, by hindering the increase of the people ;
and to religion and morality, by encouraging licentiousness

(8) A matter ofsuch importance deserves to be more particularly'
stated : the party under age marrying by licence, if a minor, and
not having been married before, mull have the consent of a father,
if living; if he be dead, of a guardian lawfully appointed; if there
be no such guardian, then of the mother if lhe is unmarried ; if there
be no mother, then of a guardian appointed by the court of chan
cery. The guardian whose consent is interposed between that of the
father and that of the mother, must either be a testamentary guar
dian appointed by the father's will, or a guardian appointed by
chancery ; or if there is no such guardian, and the minor is under
the age of fourteen, and has lands by descent, perhaps the consent of
a socage guardian would be sufficient ; though it might not be prudent
to rely upon it alone, andsuchan early marriage now seldom happens.
(9) The words of the statute are, " if any such guardian, or
mother, or any of them, whose consent is made necessary, shall be
no» compos mentis," ijfc. Under the words any of them, I conceive
that the chancellor would think himself enabled to consent for a
father, whose consent it was thus. impossible to obtain.
and
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and debauchery among the single of both sexes ; and thereby
destroying one end of society and government, which is concubitu prohibere vago. And of this last inconvenience the Ro
man laws were so sensible, that at the same time that they
forbad marriage without the consent of parents or guardians,
they were less rigorous upon that very account with regard to
other restraints : for, if a parent did not provide a husband
for his daughter, by the time she arrived at the age of twentyfive, and she afterwards made a flip in her conduct, he was
not allowed to disinherit her upon that account ; u quia nan
" sua culpatsed parenttjm, idcommifjse cognoscitur*."
4. A fourth incapacity is want of reason ; without a
competent share of which, as no other, so neither can the
matrimonial contract, be valid w. It was formerly adjudged,
that the issue of an idiot was legitimate, and consequently
that his marriage was valid. A strange determination! since
consent is absolutely requisite to matrimony, and neither
idiots nor lunatics are capable of consenting to any thing.
And therefore the civil law judged much more sensibly when
it made such deprivations of reason a previous impediment ;
though not a cause of divorce, if they happened after mar- [ 439 3
riage *. And modem resolutions have adhered to the reason
of the civil law, by determining * that the marriage of a lu
natic, not being in a lucid interval, was absolutely void.
But as it might be difficult to prove the exact state of the
party's mind at the actual celebration of the nuptials, upon
this account (concurring with some private family * reasons)
the statute 15 Geo. II. c. 30. has provided that the marriage
of lunatics and persons under phrenzies (if found lunatics
under a commission, or committed to the care of trustees by
any act of parliament) before they are declared of sound mind
by the lord chancellor or the majority of such trustees, shall
be totally void (10).
" Nov. 11j. § It.
y Morrison's case, ecram Drl,gat.
» 1 Roll. Abr. 3 57.
« See private acts 13 Gco. II. c. 6
* Ff. 13. Hi. 1. /. 8. 6f tit. 1./. ?6.
( 1 o) Till the 2 & 3 Edw. VI. c. 2 1 . the clergy in this country were
prohibited to marry, by various laws and canons ; a statute in the
Pp 3
31 Hen.
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Lastly, the parties must not only be willing and able
to contract, but actuallymust contract themselves in due form
of law, to make it a good civil marriage. Any contract made,
per verbn de present], or in words of the present tense, and
in case of cohabitation per verba defuturo also, between per
sons able to contract, was before the late act deemed a valid

31 Hen. VIII. c. 14. having even made it felony. But the legiflature by z & 3 Edw. VI. c. 21. repealed the saws and canons which
imposed that severe restriction upon the clergy, and granted them
the same indulgence that the laity enjoyed., The preamble to
that statute, as almost all the preambles to the statutes in that
short, reign, is expressed with a remarkable degree of eloquence.
" Although it were not only better for the estimation of priests
" and other ministers in the church of God, to live chaste, sole, and
" separate from the company of women, and the bond of marriage ;
" but also thereby they might the better intend to the adminis" tration of the gosptl, and be left indicated and troubled with
" the charge of household, being free and unburthened from the
" care and cost os finding wife and children ; and that it were most
" to be .vislit'd, that they would willingly and of their selves en" deavour themselves to a perpetual chastity and abstinence from
" the use of women : yet, forasmuch as the contrary hath rather
" been seen, and such uncleanliness of living, and other great incon" veniencies not meet to be rehearsed, have followed of compelled
" chastity, and of such laws as have prohibited those the godly
" use of marriage ; it were better, and rather to be suffered in
the commonwealth, that those which could not contain, should,
" after the counsel of scripture, live in holy marriage, than seign" edly abuse with worse enormity, outward chastity or single
" live." But this statute, like all the other reforms in the church,
was repealed by queen Mary, and it was not revived again till
the 1 Ja. I. c. 25. though the thirty-nine articles had been
passed in convocation in the fifth year of the- reign of queen Eliza
beth ; the 3zd of which declares, that it is lawful for the bifliops,
priests, and deacons, as for all other christian men, to marry at their
own discretion.
The clerks in chancery, though laymen, were not allowed to
marry till the 14 & 15 Hen. VHI. c. 8. And no lay doctor of
civil law, if he was married, could exercise any ecclesiastical juris*
diction till 37 Hen. VIII. c. 7. z Burn. Ec. L, 418.
marriage
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marriage to many purposes ; and the parties might be com
pelled in the spiritual courts to celebrate it infacie ecclefiae.
But these verbal contracts are now of no force, to compel a
future marriage
Neither is any marriage at present valid,
that is not celebrated in some parish churchorpublicchapel( 1 1 ),
unless by dispensation from the archbishop of Canterbury.
It must also be preceded by publication of banns, or by licence
from the spiritual judge. Many other formalities are likewise
prescribed by the act; the neglect of which, though penal, does
not invalidate the marriage. It is held to be also essential to
a marriage,' that it be performed by a person in orders b ;
though the intervention of a priest to solemnize this contract
is merely juris po/itivi, and not juris naturalis aut divini : it
being said that pope Innocent the third was the first who
ordained the celebration of marriage in the church c ; before
which it was totally a civil contract. And, in the times of [ 440 ]
the grand rebellion, all marriages were performed by the jus
tices of the peace ; and these marriages were declared valid,
without any frefli solemnization, by statute 12 Car. II,
c. 33. But, as the law now stands, we may upon the whole
collect, that no marriage by the temporal law is ipfo facto
void, that is celebrated by a person in orders, - in a parish
church or public chapel (or elsewhere, by special dispensation)
in pursuance of banns or a licence, - between single per1 St«f. 16 Geo. II. c. 33.
h£iik. 119.

« Moor. 179.

(11) The marriage act requires, that the marriage shall be cele
brated in some parish church or public chape!, where banns had
been usually published ; e. before the 25th March 1754. In con
sequence ofthis construction, the court ofking's bepci were obliged
to declare a marriage void, which had been solemnized in a
chapel erected in 1765. {Doug. 659.) And as there were many
marriages equally defective, an act of parliament was immediately
passed, which legalized all marriages celebrated in such churches
or chapels, since the passing of the marriage act ; and it alsoindemnified the clergymen from the penalties they had incurred. 21 Geo.
ill. c. 53.
Pp 4
son*,
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sons,— consenting,—of sound mind,—and of the age of
twenty-one years ; — or of the age of fourteen in males and
twelve in females, with consent of parents or guardians, or
without it, in cafe of widowhood. And no marriage \svoiiIable by the ecclesiastical law, after the death of either of the
parties ; nor during their lives, unless for the canonical im
pediments of pre-contract, if that indeed still exists ; of con
sanguinity ; and of affinity, or corporal imbecility, subsisting
previous to their marriage.
II. I am next to consider the manner in which marriages
may be dissolved ; and this is either by death, or divorce.
There are two kinds of divorce, the one total, the other par
tial ; the one a vinculo matrimonii, the other merely a menfu
et thoro. The total divorce, a vinculo matrimonii, must be
for some of the canonical causes of impediment before-men
tioned ; and those, existing before the marriage, as is always
the cafe in consanguinity ; not supervenient, or arising after'
•wards, as maybe the cafe in affinity or corporal imbecility(i2).
For in cafes of total divorce, the marriage is declared null, as
having been absolutely unlawful ab in'rtio ,• and the parties are
therefore separated prosalute animarum : for which reason, as
was before observed, no divqrce can be obtained, but during
the life of the parties. The issue of such marriage as is thus
entirely dissolved, are bastards'1.
Divorce a menfa et thoro is when the marriage is just and
lawful ab initio, and therefore the law is tender of dissolving
it ; but, for some supervenient cause, it becomes improper or
& Co. Litt 135.
( I a) Corporal imbecility may arise aster the marriage, which
will not then vacate the marriage, because there was no fraud in
the original contract ; and one of the ends of marriage, <viz. the
legitimate procreation of children may have been answered : but no
kindred by affinity can happen subsequently to the marriage ; for
affinity always depends upon the previous marriage of one of the
parties so related ; if a husband and wife are not so related at the
time of the marriage, they never can become so afterwards.
impossible
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impossible for the parties to live together : as In the cafe of
intolerable ill temper, or adultery, in either of the parties.
For the canon law, which the common law follows in this
cafe, deems so highly and with such mysterious reverence of
die nuptial tie, that it will not allow it to be unloosed for
any cause whatsoever, that arises after the union is made.
And this is said to be built on the divine revealed law ;
though that expressly assigns incontinence as a cause, aud
indeed the only cause, why a man may put away his wife
and marry another e. The civil law, which is partly of pa
gan original, allows many causes of absolute divorce ; and
some of them pretty severe ones : (as if a wife goes to the
theatre or the public games, without the knowlege and con
sent of the hulbancl s) but among them adultery is the prin
cipal, and with reason named the first e. But with us in
England adultery is only a cause of separation from bed and
board h : for which the best reason that can be given, is, that
if divorces were allowed to depend upon a matter within
the power of either of the parties, they would probably be
extremely frequent ; as was the cafe when divorces were
allowed for canonical disabilities, on the mere confession
of the parties which is now prohibited by the canons k (13).
However, divorces a vitteulo matrimonii, for adultery, have
of late years been frequently granted by act of parlia
ment (14).
• Matt. xix. 9.
h Moor. 685.
f Nov. 117.
• 2 Mod. 314.
I CcJ. 5. 17. 8.
k Can. 1603. c. 105.

(13) A husband cannot obtain a divorce in the ecclesiastical
courts for the adultery of his wife if (he recriminates, and can
prove that he also has bei-'n unfaithful to the marriage vow ; this
seems to be founded on the following rational precept of the civil
law, judex adul'.erii ante oculos kaberc iebet et inquirers, an maritus
pudici uii-ens, mulieri quoque benos mores celendi autor fuerit. Per.
iniquum enim videtur cjse, ut pudicitiam vir ab uxcre exigat, quam ipse
non exbibeat. Ff. 4.8. 5. 13.
(14) To prevent divorces a vinculo matrimonii from being ob
tained in parliament by fraud and collusion, the two houses not
only
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In case os divorce a men/a et thoro, the law allows alimony
to the wife : which is that allowance, which is made to a
woman for her support out of the husband's estate : being
settled at the discretion of the ecclesiastical judge, on consi
deration of all the circumstances of the cafe. This is some
times called her estovers ; for which, if he refuses payment,
there is (besides the ordinary process of excommunication) a
writ at common law de ejioverus habendh, in order to recover
it '. It is generally proportioned to the rank and quality of
C 442 3 the parties. But in cafe of elopement, and living with an
adulterer, the law allows her no alimony m.
III. Having thus shewn how marriages may be made, or
dissolved, I come now, lastly, to speak of the legal conse
quences of such making, or dissolution.
By marriage, the husband and wife are one person in law":
that is, the very being or legal existence of the woman is sus
pended during the marriage, or at least is incorporated and
consolidated into that of the husband : under whose wing,
protection, and cover, she performs every thing ; and is
therefore called in our law-french a feme-covirt, foemina viro
co-operta ; is said to be covert-baron, or under the protection
and influence of her huiband, her baron, or lord ; and her
condition during her marriage is called her coverture (15). Up• 1 Lev. 6.

m Cowcl. tit. Alimony.

n Co. I.itt. 1 ta.

only examine witnesses to be convinced of the adultery of the
wife, but they require, also that the huiband (hall have obtained a
sentence of divorce in the spiritual courts, and a verdict with da
mages in a court of law from some one who has had criminal
intercourse with the wife.
(15) Whatever may be the origin offeme-co-vert, it is not per
haps unworthy of observation, that it nearly corresponds in it's
significations to the Latin word nttpta ; for that is derived a nuber.do,
i. e. tegendo, because the modesty of the bride, it is said, was so
much consulted by the Romans upon that delicate occasion, that
Ihc was led to her hulband'i home covered with a veil.
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on this principle, of an'union of person in husband and wife,
depend almost, all the legal rights, duties, and disabilities, that
either of them acquire by the marriage. I speak; not at pre
sent of the rights of property, but of such as are merely per
sonal. For this reason, a man cannot grant any thing to his
wife, or enter into covenant with her « : for the grant would
be to suppose herseparate existence; and to covenant with her,
would be only to covenant with himself( 16): and therefore it is
also generally true, that all compacts made between husband
and wife, when single, are voided by the intermarriage T. A
woman indeed may be attorney for her husband ' ; for that
implies no separation from, but is rather a representation of,
her lord. And a husband may also bequeath any thing to his
wife by will ; for that cannot take effect till the coverture is
determined by his death r. The husband is bound to provide
his wife with necessaries, by law, as much as himself: and if
she contracts debts for them, he is obliged to pay them ! ; but,
for any thingbesides necessaries, he is not chargeable1 (1 7). Also
if a wife elopes, and lives with another man, the husband is £ 443 ]
not chargeable even for necessaries u ; at least if the person,
who furnishes them, is sufficiently apprized of her elopement*.
If the wise be indebted before marriage, the husband is bound
afterwards to pay the debt ; for he has -adopted her and her
circumstances together * (18). If the wife be injured in her
•
P
1
r
•

Co. Lift. 112.
Cro. C ar. sji.
F. N. B. 27.
Co. Lict. 112.
Sulk. 118.

'1 S!d. no.
»Stra. 647.
» 1 Lev. 5.
* 3 Mod. 1*6.

(16) But the husband may grant to the vrife by the intervention of
trustees ; Harg. Co. Litt. 30 ; and he may surrender a copyhold to
her use. 4 Cc. 29.
(17) What are necessaries must be ascertained by a jury from
the Tank and circumstances of the husband.
(t8) But though the husband has had a great fortune with his
wife, if (he dies before him, he is not liable to pay her debts con
tracted before marriage, either in law or equity, unless there is
some part of her personal property which he did not reduce into
4
his
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person or her property, she can bring no sction for redress
ai-knout her husband's concurrence, and in his name, as well
as her own': neither can she be faed, without making the
husband a defendant *. There k indeed one case where the
wise shall sue and be sued as a feme sole, i>rz. where the hosband has abjured the realm, or is banished1, for then he
is dead in law (19); and, the husband being thus disabled to
sue for or defend the wife, it would be most unreasonable is
she hadno remedy,or could make no defence atall. In criminal
prosecutions, it is true, the wife may be indicted and punished
separately b; for the union is only a civil union. But, in trials
of anv fort, they are not allowed to be evidence for, or against,
each other': partly because it is impossible their testimony
should be indifferent ; but principally because of the union of
person : and therefore, if they were admitted to be witnesses
preach other, they would contradict one maxim of law, "nemo
" in propria causa tejlis rjji debet ■" and if againji each other,
they would contradict another maxim, "nemo ttneturselpsumac" cusart (20)." But, where the offence is directly against the
TSalk. 119. 1 Roll. Abr. 3+7.
* Bro. Emr. 173. 1 Leon. 3'*»
1 Sid. lao. This was also the practice
in the courts 01" Athens. (Pott. Anciqu.

b. I. c. 21.)
> Co. Litt. 133.
ll ! Hawk. P.C. 3.
' 2 Hawk. P. C. 431.

his possession before her death, which he must afterwards recover
as her administrator ; and to the extent of the value of that pro
perty, he will be liable to pay his wise's debts, dumfcla, which re
mained undischarged during the coverture. 1 P. Wins. 46S.
(19.) This principle has lately been extended; and it has been
decided by the court of king's bench, that where a married wo
man is separated from her husband and is allo.ved a separate main
tenance by deed, if she then contracts debts, she may be sued as a
femefile. Corbet <v. Baron Poloenwitz and wife. 1 f. ^. 5. The
authority of this decision was at the first much questioned ; but it
seems now to be acquiesced under.
It is also held, that if the wife spends the whole of her settle
ment and allowance, the husband will not afterwards be liable even
for necessaries. Ib.
(20) The union of person is scarce sufficient to account for this
rule, of law ; for the confessions of the husband or wife are no evi10
dence
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person of the wife, this rule has been usually dispensed withJ:
and therefore, by statute 3 Hen. VII. c. 2. in case a woman
be forcibly taken away, and married, she may be a witness
against such her husband, in order to convict him os felony.
For in this cafe she can with no propriety be reckoned his
wife ; because a main ingredient, her consent, was wanting
to the contract : and also there is another maxim of law, that
no man shall take advantage os his own wrong : which the
ravisher here would do, if by forcibly marrying a woman, r 414 ]
he could prevent her from being a witness, who is perhaps
the only witness, to that very fact.
In the civil law the husband and the wife are considered as
two distinct persons; and may have separate estates, contracts,
debts, and injuries': and therefore, in our ecclelialtical courts,
a woman may sue and be sued without her husband f (21).
4 State trials, vol. I. Lord Audley's
use. Stra. 633.

e Co/i. 4. 12'. ».
f z Roll. Abr. 298.

dfnee against the other, yet the confessions of the party are legal
evidence: but the better reason seems to be, that which is generally
assigned, via. if a wife were a witness for her husband, she would
be under a strong temptation to commit perjury ; and if again (I
her husband, ic would be contrary to the policy of marriage, and
might create much domestic distension and unhappiness : so vice
versa of the husband. Bull. .N. P. 286. But this rule, I should
think, ought to be connned to cases where the husijand or wife is
a party in the action or prosecution ; yet in one case it seems to
have been held, that a wife shall not be called in any cafe to give
evidence, even tending to criminate her husband. 2 T. R. 263;
If this be true, a plaintiff or prosecutor may have the benefit os the
testimony of the one, and the defendant or prisoner cannot have
the benefit of the testimony of the other ; because the evidence of
the latter would tend to charge the former with perjury. Surely in.
such cases, where the interests of strangers are concerned, the fur
therance of public justice is a consideration far superior to the po
licy of marriage, or the domestic strifes of the witnesses.
(21) A feme covert having a separate estate, may, in a court
of equity, be sued 2a a feme sole, and be proceeded against with
out her husband ; for, in respect of her separate estate, she is
looked
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But, though our law in general considers man and wife as
one person, yet there are some instances in which she is sepa
rately considered ; as inferior to him, and acting by his com
pulsion. And therefore all deeds executed, and acts done, by
her, during her overture, ?ic void ; except it be a fine, or
the like matter of record, in which cafe she must be solely and
secretly examined, to learn if her act be voluntary
She
cannot by will devise lands to her husband, unless under spe
cial circumstances ; for at the time of making it she is sup
posed to be under his coercion h. And in some felonies, and
other inferior crimes, committed by her, through constraint
of her husband, the law excuses her 1 (22) : but this extends
not to treason or murder.
. The husband also (by the old law) might give his wife mo
derate correction k. For, as he is to answer for her misbeha
viour, the law thought it reasonable to intrust him with this
power of restraining her, by domestic chastisement, in the
same moderation that a man is allowed to correct his appren
tices or children ; for whom the master or parent is also lia
ble in some cases to answer. But this power of correction
was confined wifhin reasonable bounds ', and the husband was
prohibited from using any violence to his wife, aliter quam ad
virum, ex causa regiminis et cajllgationis uxoris fuae, licite et rationabilittr pertinet m. The civil law gave the husband the
[ 445 ] same, or a larger, authority over his wife : allowing him, for
some misdemesnors,_^a^<,//w etfttjlibus acriter verberare uxorem ;
for others, only madicam cajligationem adhibert D. But, with
% Liu. § 669, 670.
»> Co. Lite. Hi.
' 1 Hawk. I*. C. a.
k Ibid. 1 30.

1 Moor. 874..
" F. N. B. 80.
■ Nw. 117. t. 14. (si Van Leenwei.
in he.

I
looked upon as a feme sole. 2 scr. 614. And in a court of equity,
baron and feme are Considered as two distinct persons, and there
fore a wife by her prochein amy, may sue her own husband.
3 Cox. P. Wms. 39.
(22) This constraint and coercion of the husband is presumed,
when the wise U in company with the husband.
US
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us, in the polkcr reign of Charles the second, this power of
correction began to be doubted 0 : and a wife may now have
security of the peace against her husband v ; or, in return, a
hulband against his wife
Yet the lower rank of people,
who were always fond of the old common law, still claim and
exert their antient privilege : and the courts .of law will still
permit a husband to restrain a wife of her liberty, in case os
any gross misbehaviour '.
These are the chief legal effects of marriage during the
coverture ; upon which we may observe, that even the disa-.
bilities, which the wife lies under, are for the most part in
tended for her protection and benefit. So great a favourite is
the female (ex of the laws of England (23).
• iSid. 113. 3 Kcb. 433.
f z Lev. 1*3.

Stra. 1207.
1 Stra. 478. S75.

(23) Nothing, I apprehend, would more conciliate the good
will of the student in favour of the laws of England, than the per
suasion that they had shewn a partiality to the female sex.
But I am not so mucli in love with my subject as to be inclined to
leave it in possession of a glory which it may not justly deserve. In
addition to what has been observed in this chapter, by the learned
Commentator, I shall here state some of the principal differences in
the English law, respecting the two sexes ; and I shall leave it to
the reader to determine on which side is the balance, and how far
this compliment is supported by truth.
Husband and wife, in the language of the law, are stiled baron and
ftmt : the word baron, or lord, attributes to the husband not a very
courteous superiority. But we might be inclined to think this
merely an unmeaning technical phrase, if we did not recollect, that
if the baron kills his feme, it is the fame as if he had killed a stran
ger, or any other person ; but if the feme kills her baron, it is re
garded by the laws as a much more atrocious crime ; as she not
only breaks through the restraints of humanity and conjugal affec
tion, but throws off all subjection to the authority of her hulband.
And therefore the law denominates her crime, a species of treason,
and condemns her to the fame punishment as if she had killed the
king. And for every species of treason, (though in petit treason
the
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the punishment of men was only to be drawn and hanged,) till the
30 Geo. III. c. 48. the sentence of women was to be drawn and
burnt alive. 4 Vol. 204.
By the common law all women were denied the benefit of clergy ;
and till the 3 & 4 W. & M. c. 9. they received sentence of death,
and might have been executed, for the first offence in simple lar
ceny, bigamy, manstaughter, &c. however learned they were,
merely because their sex precluded the possibility of their taking
holy orders ; though a man, who could read, was for the fame
crime subject only to turning in the hand and a few months im
prisonment. 4 Vol. 369.
These are the principal distinctions in criminal matters ; now
let us fee how the account stands with regard to civil rights.
Intestate personal property is equally divided between males and
females ; but a son, though younger than all his sillers, is heir to
the whole of real property.
A woman's personal property, by marriage, becomes abso
lutely her husband's, which at his death he may leave entirely
away from her ; but if he dies without will, she is entitled
to one-third of his personal property, if he has children; if
not, to one-half. In the province of York, to four-ninths or threefourths.
By the marriage, the husband is absolutely master of the
profits of the wife's lands during the coverture; and if he
has had a living child, and survives the wife, he retains the
whole of those lands, if they are estates of inheritance, during
his life : but the wife is entitled only to dower, or one-third,
if (he survives, out of the husband's estates of inheritance ; but
this she has, whether Ihe has had a child or not.
But a husband can be tenant by the curtesy of the trust estates
of the wife, though the wife cannot be endowed of the trust estates
of the husband. 3 P. ll'ms. 229.
With regard to the property of women, there is taxation without
representation ; for they pay taxes without having the liberty of
voting for representatives ; and indeed there seems at present no
substantial reason why single women should be dejiied this privilege.
Though the chastity of women is protected from violence, yet a
parent can have no reparation, by our law, from the seducer of his
daughter's virtue, but by fiating that (he is his servant, and thatby the
consequences of the seduction, he is deprived of the benefit of her
Tabour : or where the seducer, at the same time, is a trespasser upon
the close or premises of the parent. But when by such forced
circumstances
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circumstances the law can take cognizance of the offence, juries
disregard the pretended injury, and give damages commensu
rate to the wounded feelings of a parent.
Female virtue, by the temporal law, is perfectly exposed to the
slanders of malignity and falsehood ; for any one may proclaim
in conversation, that the purest maid, or the chastest matron, is
the most meretricious and incontinent of women, with impunity;
Or free from the animadversions of the temporal courts. Thus fe
male honour, which is dearer to the sex than their lives, is lest
by the common law to be the sport of an abandoned calumniator.
3 Vol. 125.
From this impartial statement of the account, I fear there is
little reason to pay a compliment to our laws for their respect and
favour to the female sex.
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CHAPTER THE SIXTEENTH.

of

PARENT

and

CHILD.

TH E rtext, and the most universal relation in nature,
is immediately derived from the preceding, being that
between parent and child.
Children are of two sorts ; legitimate, and spurious, or
bastards ; each of which we shall consider in their order \
and, first, of legitimate children.
I. A legitimate child is he that is born in lawful wed
lock, or within a competent time afterwards. " Pater ejl
" quern nupttae demon/Irani," is the rule of the civil law * ;
and this holds with the civilians, whether the nuptials hap
pen before, or after, the birth of the child. With us in
England the rule is narrowed, for the nuptials must be
precedent to the birth ; of which more will be said when we
come to consider the cafe of bastardy. At present let us in
quire into, I . The legal duties of parents to their legitimate
children. 2. Their power over them. 3. The duties of such
children to their parents.
1. And, first, the duties of parents, to legitimate children :
which principally consist in three particulars; their mainte
nance, their protection, and their education.
The duty of parents to provide for the maintenance of their
children, is a principle of natural law ; an obligation, fays
• Ff. ». 4. 56

Puffendorf,
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Puffendorf b, laid on them not only by nnture herself, but by*
their own proper act, in bringing them into the world : for
they would be in the highest manner injurious to their issue,
if they only gave their children life, that they might after
wards fee them perish. By begetting them therefore, they
have entered into a voluntary obligation, to endeavour, as far
as in them lies, that the life which they have bestowed shall
be supported and preserved. And thus the children will have
a perfect right of receiving maintenance from their parents.
And the president Montesquieu' has a very just observation
upon this head : that the establishment of marriage in all ci
vilized states is built on this natural obligation of the father to
provide for his children ; for that ascertains and makes known
the person who is bound to fulfil this obligation : whereas, in
promiscuous and illicit conjunctions, the father is unknown ;
and the mother finds a thousand obstacles in her way ;—
shame, remorse, the constraint of her sex, and the rigor of
laws ;—that stifle her inclinations to perform this duty : and
besides, she generally wants ability.
The municipal laws of all well-regulated states have taken
care to enforce this duty : though providence has done it more
effectually than any laws, by implanting in the breast of every
parent that natural rofyu, or insuperable degree of affection,
which not even the deformity of person or mind, not even
the wickedness, ingratitude, and rebellion of children, can
totally suppress or extinguish.
The civil law d obliges the parent to provide maintenance
for his child ; and, if he refuses, " judex de ea re cognosces."
Nay, it carries this matter so far, that it will not suffer a parent
at his death totally to disinherit his child, without expressly
giving his reason for so doing ; and there are fourteen such [ 443 ]
reasons reckoned upe, which may justify such disinherison. If
the parent alleged no reason, or a bad, or a false one, the child
might set the will aside, tanquam tejtamtntum inojficiosum, a
b L. of N. I.4. c. 11.
* Sp. L. k. 13. c. i.

4 F/.25. 3. 5.
« AW. (15.
Qjj i

testament
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testament contrary to the natural duty of the parent. And
it is remarkable under what colour the children were to move
for relief in such a case : by suggesting that the parent had lost
the use of his reason, when he made the inofficious testament.
And this, as PufFendorf observes f, was not to bring into dis
pute the testator's power of disinheriting his own offsprings
but to examine the motives upon which he did it : and, if
they were found defective in reason, then to set them aside.
But perhaps this is going rather too far : every man has, or
ought to have, by the laws of society, a power over his own
property : and, as Grotius very well distinguishes8, natural
right obliges to give a necejsary maintenance to children ; but
what is more than that they have no other right to, than as
ft is given them by the favour of their parents, or the positive
constitutions of the municipal law.
Let us next fee what provision our own laws have made
for this natural duty. It is a principle of law h, that there
is an obligation on every man to provide for those descended
from his loins ; and the manner, in which this obligation
shall be performed, is thus pointed out '. The father, and
mother, grandfather, and grandmother of poor impotent per
sons shall maintain them at their own charges, if of sufficient
ability, according as the quarter session shall direct (i ) : and' is
a parent runs away, and leaves his children, the churchwar
dens and overseers of the parish shall seise his rents, goods,
and chattels, and dispose os them toward their relief. By
the interpretations which the courts of law have made upon
these statutes, if a mother or grandmother marries again,
and was before such second marriage of sufficient ability
' /. 4. e. 1 1. § 7.
S dtj. b. (Sfp. I. 2.C.J. n. 3.
11 Raym. 500.

i Star. 4.3 Eliz. c. *.
k Stat. 5 Gto. I. c. S.

(1) That is, they may respectively be compelled to allow each
other 20/. a month, or 13/. a year; but that is the greatest al
lowance which a son can be obliged to make an aged parent, or a
father a legitimate child, by our law.
to
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to keep the child, the husband shall be charged to main
tain it 1 : for this being a debt of hers, when single, shall
like others extend to charge the husband (2). But at her
death, the relation being dissolved, the huib.md is under no
farther obligation.
No person is bound to provide a maintenance for his
issue, unless where the children are impotent and unable
to work, either through infancy, disease, or accident ; and
then is only obliged to find them with necessaries, the pe
nalty on refusal being no more than 20 s. a month. For
the policy of our laws, which are ever watchful to pro
mote industry, did not mean to compel a father to main
tain his idle and lazy childern in ease and indolence :
but thought it unjust to oblige the parent, against his will,
to provide them with superfluities, and other indulgences
of fortune ; imagining they might trust to the impulse of
nature, if the children were deserving of such favours.
Yet, as nothing is so apt to stifle the calis of nature a3
religious bigotry, it is enacted ra, that if any popish parent
(hall refuse to allow his protestant child a sitting main
tenance, with a view to compel him to change his reli
gion, the lord chancellor shall by order of court constrain
him to do what is just and reasonable. But this did not
extend to persons of another religion, of no less bitter
ness and bigotry than the popish : and therefore in the very
next year we find an instance of a jew of immense riches,
whose only daughter haying embraced Christianity, he turned
• Styles. 51S3. 1 Buistr.346.

>» Sttt iiiuW. III. c. 4.

(z) It has lately been decided, that the authorities here relied
upon by the learned Commentator never were law ; and that a
husband is not bound, even whilst his wife is alive, to support her
parents, or her children, by a former husband, or any other r?lation ; for the statute 43 Eliz. c. 2. extends only to relations by blood.
4 T. R. 118. But I conceive if the wise had separate pro
perty, an order might be made upon her alone, to support her
children and relations.
Qjq 3
her
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her out of doors 5 and on her application for relief, it
was held (he was entitled to none " (3). But this gave occa
sion 0 to another statute p, which ordains, that if jewifh pa.rents refuse to allow their protestant children a fitting main^r
tenance suitable to the fortune of the parent, the lord chan
cellor on complaint may make such order therein as he fliall
fee proper.
Our law has made no provision to prevent the disinherit
ing of children by will : leaving every man's property in his
1 own disposal, upon a principle of liberty in this, as well as
every other, action : though perhaps it had not been amiss,
if the parent had been bound to leave them at the least a ne
cessary subsistence. Indeed, among persons of any rank or
fortune, a competence is generally provided for younger
children, and the bulk of the estate settled upon the eldest,
by the marriage-articles. Heirs also, and children, are fa
vourites of our courts of justice, and cannot be disinherited
by any dubious or ambiguous words ; there being required
the utmost certainty of the testator's intentions to take away
the right of an heir 1.
From the duty of maintenance we may easily pass to that
of profession, which is also a natural duty, but rather per
mitted than enjoined by any municipal laws; nature, in this
respect, working so strongly as to need rather a check than a
spur. A parent may, by our laws, maintain and uphold his
children in their law-suits, without being guilty of the le-»
gal crime of maintaining quarrels '. A parent may also jus
tify an assault and battery in defence of the persons of his
children ' : nay, where a man's son was beaten by another
boy, and the father went near a mile to find him, and there
" Lord Raym. 699.
q 1 Lev. 130.
oCom. Journ. 18 Feb. 12 Mar. 1701,
' 2 Inst. 564..
f 1 Ann. st. r. c. 30.
» 1 Hawk. P. C. iji,
(3) It was not held that she was entitled to none, hecause (he
was the daughter of a jew, but because the order did not state
that she was poor, or likely to become chargeable to the parish.
,
revenged
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revenged his son's quarrel by beating the other boy, of which
beating he afterwards unfortunately died ; it was not held to
be murder, but manslaughter merely '. Such indulgence does
the law sliew to the frailty of human nature, and the work
ings of parental affection.
The last duty of parents to their children is that of giving
them an education suitable to. their station in life : a duty
pointed out by reason, and of far the greatest importance of
any. For, as Puffendorf very well observes °, it is not
easy to imagine or allow, that a parent has conferred any [ 451 ]
considerable benefit upon his child by bringing him into the
world ; if he afterwards entirely neglects his culture and
education, and suffers him to grow up like a mere beast, to
lead a life useless to others, and shameful to himself. Yet
the municipal laws of most countries seem to be defective in
thi3 point, by not constraining the parent to bestow a pro
per education upon his children. Perhaps they thoftght it
punishment enough to leave the parent, who neglects the in
struction of his family, to labour under those griefs and in
conveniences, which his family, so uninstructed, will be
sure to bring upon him. Our laws, though their defects in
this particular cannot be denied, have in one instance made
a wife provision for breeding up the rising generation : since
the poor and laborious part of the community, when past
the age of nurture, are taken out of the hands of their pa
rents, by the statutes for apprenticing poor children w; and
are placed out by the public in such a manner, as may ren
der their abilities, in their several stations, of the greatest
advantage to the commonwealth. The rich indeed are left
at their own option, whether they will breed up their chil
dren to be ornaments or disgraces to their family. Yet in one
case, that of religion, they are under peculiar restrictions ;
for x it is provided, that if any person sends any child under
his government beyond the seas, either to prevent it's good
education in England, or in order to enter into or reside
< Cro. Jac. 196. 1 Hawk. P. C. 83.
» L. of N. h. 6. c. *. § ix.

» See pag. 416.
x Stat. I Jao I. e, 4. ft 3 Jac. I. e. %.
4
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in any popish college, or to be instructed, persuaded, or
strengthened in the popish religion ; in such case, besides the
disabilities incurred by the child so sent, the parent or person
sending shall forfeit 100 /. which f shall go to the sole use and
benefit of him that shall discover the offence. And 1 if any
parent, or other, shall send or convey any person beyond sea?
to enttr into, or be resident in, or trained up in, any priory,
abbey, nunnery, popish university, college, or school, or
house of jesuits, or priests, or in any private popish family,
in order to be instructed, persuaded, or confirmed in the
s 452 ] P0pish religion ; or sliall contribute any thing towards their
maintenance when abroad by any pretext whatever, the per
son both sending and sent shall be disabled to sue in law or
equity, or to be executor or administrator to any person, or,
to enjoy any legacy or deed of gift, or to bear any office in
the realm, and sliall forfeit all his goods and chattels, and
likewise all his real estate for life (4).
2. The poiuer of parents over their children is derived from
she former consideration, their duty: this authority being given
them, partly to enable the parent more effectually to perform
his duty, and partly as a recompense for his care and trouble;
in the faithful discharge of it. And upon this score the muni
cipal laws of some nations have given a much larger authority
to the parents, than others. The antient Roman laws gave
thefathera power of life anddeath over his children ; upon this
principle, that he who gave had also the power of taking away1.
l5ut the rigor of these laws was softened by subsequent consti
tutions ; so that b we find a father banished by the emperor
Jfadrian for killing his son, though he had committed a very
heinous crime, upon this maxim, that "pairla potejlasin pictate
yStat. 11 Se 11W, III. c. 4.
■ Scat. 3 Car. 1. c. a.

*Ff. it. 1. 11. CW.S.47.10.
b Ff. 48. '9. 5.

(4) Bv tke 31 Geo. III. c. 32. No person professing the RoT
man catholic rtligion, who sliall take and subscribe the oath re
quired by that statute, (hall be subject to the penalties in the
statutes referred to in the preceding page.
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H debet, non inatrocitate, consijlere" But still they maintain
ed to the last a very large and absolute authority : for a font
could not acquire any property of his own during the life of
his father ; but all his acquisitions belonged to the father, or
at least the profits of them for his life c.
The power of a parent by our English laws is much more
moderate ; but still sufficient to keep the child in order and
obedience. He may lawfully correct his child, being under
age, in a reasonable manner H ; for this is for the benefit of his
education. The consent or concurrence of the parent to the
marriage of his child under age, was also dlreiled by our antient law to be obtained : but now it is absolutely necessary ;
for without it the contract is void c. And this also is another
means, which the law has put into the parent's hinds, in or
der the better to discharge his duty ; first, of protecting his [
children from the snares of artful and designing persons ; and,
next, of settling them properly in life, by preventing the ill
consequences of too early and precipitate marriages. A fa
ther has no other power over his son's e/late, than as his trustee
or guardian ; for, though he may receive the profits daring
the child's minority, yet he mult account for them when he
comes of age ( 5 ) He may indeed have the benefit of his chil
dren's labour while they live with him, and are maintained
by him : but this is no miye than he is entitled to from his
apprentices or servants. The legal power of a father (for a
mother, as such, is entitled to no power, but only to reverence
c Inst. »• 9. I.
* ■ Hawk. P. C. 130.

e Sut. 2.6 Geo. c. II. 33.

(5) Where children have fortunes independent of their parents,
Lord Thurlow declared, thaj it was the practice in chancery to re
fer it to the mailer, to inquire whether the parents were of ability
to maintain the children ; if not, then to report what would bo a
proper maintenance ; and this practice did not vary where a main
tenance was directly given by the will, unless in cafes where it was
given to the father ; under which circumstance it was a legacy to
him. I Bra. 388.
„ and

]
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and respect) the power of a father, I say, over the person*
of his children ceases at the age of twenty-one : for they are
then enfranchised by arriving at years of discretion, or that
point which the law has established (as some must necessarily
be established) when the empire of the father, or other guar
dian, gives place to the empire of reason. Yet, till that age
arrives, this empire of the father continues even after his
death ; for he may by his will appoint a guardian to his
children. He may also delegate part of his parental autho
rity, during his life, to the tutor or schoolmaster of his
child ; who is then in loco paretttis, and has such a portion of
the power of the parent committed to his charge, viz. that
of restraint and correction, as may be necessary to answer^
the purposes for which he is employed,
3. The duties of children to their parents arise from a
principle of natural justice and retribution. For to those,
who gave us existence, we naturally owe subjection and obe
dience during our minority, and honour and reverence ever
aster : they, who protected the weakness of our infancy, are
entitled to our protection in the infirmity of their age ; they
who by sustenance and education have enabled their offspring,
to prosper, ought in return to be supported by that offspring
in cafe they stand in need of assistance. Upon this principle
proceed all the duties of children«to their parents which are
C 454 3 enjoined by positive laws. And the Athenian laws f carried
this principle into practice with a scrupulous kind of nicety :
obliging all children to provide for their father, when fallen
into poverty ; with an exception to spurious children, to
those whose chastity had been prostituted by consent of the
father, and to those whom he had not put in any way of
gaining a livelyhood. The legislature, says baron Montes
quieu S, considered, that in the first case the father, being
uncertain, had rendered the natural obligation precarious »
that in the second case, he had sullied the life he had given,
and done his children the greatest of injuries, in depriving
them of their reputation ; and that, in the third cafe, he had
f Patter's Antiq. b. 4, c. 1 5.

t Sp. L. b. 26. c. 5.
rendered
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rendered their Use (so far as in him lay) an insupportable bur.
then, by furnisliing them with no means of subsistence.
Our laws agree with those of Athens with regard to ths
first only of these particulars, the cafe of spurious issue. In
the other cafes the law does not hold the tie of nature to
be dissolved by any miibehaviour of the parent ; and there
fore a child is equally justifiable in defending the person, or
maintaining the cause or suit of a bad parent, as a good
one ; and is equally compellable h, if of sufficient ability*
to maintain and provide for a wicked and unnatural progeni
tor, as for one who has shewn the greatest tenderness and
parental piety (6).
II. We are next to consider the cafe of illegitimate chil
dren, or bastards ; with regard to whom let us inquire,
j. Who are bastards. 2. The legal duties of the parents
towards a bastard child, 3. The rights and incapacities at
tending such bastard children,
1. Who are bastards. A bastard, by our English laws, is
pne that is not only begotten, but born, out of lawful matri
mony. The civil and canon Jaws do not allow a child to
remain a bastard, if the parents afterwards intermarry ' : and
herein they differ most materially from our law ; which,
though not so strict as to require that thechild shall be begotten,
yet makes it an indispensable condition, to make it legitimate,
•> Stit. 43 Eliz. c. 1.
I

\ Inst. 1. ic. 1 j. Dtcrtt. 1. 4. t. 17. c. 1.

1
(6) The words of the statute are, " the father and grandfather,
mother and grandmother, and children of every poor and impo•f tent person," &c. from which words, and a former statute, Dr.
Burn is; inclined to think, even contrary to the opinion of Lord
Holt, that a grandchild is not compellable to relieve an indigent
grandfather : bi)t 1 should entertain no doubt but the court of
king's bench would determine the duty to be reciprocal ; and
would construe any ambiguous expression in favour of the discharge
pf such a natural and moral obligation,
that
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that it sliall be born, aster lawful wedlock. And the reason of
our English law is surely much superior to that of the Roman,
if we consider the principal end and design of establishing the
contract of marriage, tnken in a civil light; abstractedly from
any religious view, which has nothing to do with the legiti
macy or illegitimacy of the children. The main end and de
sign of marriage therefore being toascertain and six upon some
certain person, to whom the care, the protection, the mainte
nance,' and the education of the children should belong ;
this end is undoubtedly better answered by legitimating all
issue born after wedlock, than by legitimating all issue of the
same parties, even born before wedlock, so as wedlock after
wards ensues; i. Because of the very great uncertainty
there will generally be, in the proof that the issue was really
begotten by the fame man ; whereas, by confining the proof
to the birth, and not to the begetting, our law has rendered*
it perfectly certain, what child is legitimate, and who is to
take care o( the child. 2. Because by the Roman law a
child maybe continued 3 bastard, or" made legitimate, at the
option of the father and mother, by a marriage ex pojlfaffo ;
thereby opening a door to many frauds and partialities, which
by our law are prevented. 3. Because by those laws a man
may remain a bastard till forty years of age, and then ber
come legitimate, by the subsequent marriage of his parents j
whereby the main end of marriage, the protection of infants,
is totally frustrated. 4. Because this rule of the Roman law
admits of no limitations as to the time or number of bas-r
tards so to be legitimated ; but a dozen of them may, twenty
years after their birth, by the subsequent marriage of their
parents, be admitted to all the privileges of legitimate chil
dren. This is plainly a great discouragement to the matrimo
nial state ; to which one main inducement is usually not only
the desire of having children, but also the desire of procreating
lawful heirs. Whereas our constitutions guard against this
indecency, and at the fame time give sufficient allowance to
tfhe frailties of human nature. For, if a chilcf be begotten,
while the parents arc single, and they will endeavour to make
an early reparation for the offence, by marrying within a few
'
5
months
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months after, our law is so indulgent as not to bastardize
the child, if it be born, though not begotten, in lawful wed
lock ; for this is an incident that can happen but once, since
all future children will be begotten, as well as born, within
the rules of honour and civil society. Upon reasons like
these we may suppose the peers to have acted at the parlia
ment of Merton, when they refused to enact that children
born before marriage should be esteemed legitimate k.
From what has been said it appears, that all children born
before matrimony are bastards by our law : and so it is of all
children born so long after the death of the husband, that, by
the usual course of gestation, they could not be begotten by
him. But, this being a matter of some uncertainty, the law is
not exact as to a few days '. And this gives occasion to a pro
ceeding at common law, where a widow is suspected to feign
herself with child, in order to produce a supposititious heir to
the estate : an attempt which the rigor of the Gothic consti
tutions esteemed equivalent to the most atrocious theft, and
therefore punished with death m. In this cafe with us the heir
presumptive may have a writ de ventre injpiciendo, to examine
whether she be with child, or not n (7 ) j and, if she be, to keep
her under proper restraint, till delivered ; which is entirely
conformable to the practice of the civil law 0 : but, if the wi
fe Rogaverunt omne: ej>if< opi magnate!, See the introduction to the great char
til confenrirent quod nati ante rtiatntr.cnium ter, edit. Qxon. 17^9. sub avnj 1253.
ejstnt legitimi, jicut Mi qui nati sum p-ji
' Cro. ]k. t,\\,
m Stiernhooic de jure Cither. I. 3.
rnj:r\m*t;ium, qu 'ia eccltsta tal.i lube: pro
legi:imis. Et cmnei ttmitet et baronet :ra r. 5.
n Co Litt. S. Bract. /. z. c. 32.
voce rtsportd<ruritt quod nolunt le^et An*
%1'tae mutare, quae bucusjuc usuatatsunt et
0 Ff. 25. tit. 4. per tot.
approbate. StaC. 20 Hen. III. c. 9.
(7) In a cafe, where an estate was devised to a male cliilJ which
might be born within forty werks after the death of the testator of
a married woman, whose husband had been long abroad, and if
no such child, the estate was devised over, this writ dt -vttitre
it:spickndo was awarded against the womm on the petition of the
subsequent devisee. 4 Bra. 90. See the proceedings under this
writ, 2 P. Ifmi. 591 .
dow
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dow be upon due examination found not pregnant, the pre
sumptive heir shall be admitted to the inheritance, though li
able to lose it again, on the birth of a child within forty weeks
from the death of a husband p. But if a man dies, and his
widow soon after marries again, and a child is born within
such a time, as that by the course of nature it might have been
the child of either husband ; in this cafe he is said to be more
C 457 3 than ordinarily legitimate ; for he may, when he arrives to
years of discretion, choose which os the fathers he pleases *>.
To prevent this, among other inconveniencies, the civil law
ordained that no w'idow should marry infra annum luElus a
rule which obtained so early as the reign of Augustus *, if not
of Romulus : and the fame constitution was probably hand
ed down to our early ancestors from the Romans, during their
stay in this illand ; for we find it establiflied under the Saxon
and Danish governments
As bastards may be born before the coverture or marriage
state is begun, or after it is determined, so also children born
during wedlock may in some circumstances be bastards. As
if the husband be out of the kingdom os England, (or, as
the law somewhat loosely phrases it, extra quatuor maria) for
above nine months, so that no access to his wife can be pre
sumed, her issue during that period shall be bastards*. But,
generally, during the coverture access of the husband shall
be presumed, unless the contrary can be shewn a ; which is
such a negative as can only be proved by shewing him to be
elsewhere : for the general rule is, praesumitur pro legltimatio/iew (8). In a divorce, a wen/a et thoro, if the wife bleeds
p Brilton. c db.pag, 166.
1 Co. Litt. 8.
» CoH. 5. 9 2.
> But the year was then only ten
months. Ovid. Frst. I. 27.
t Sit cwnU viduaJirejr.arito duidecim

mtnjtt. L. L. Etbelr. A. D. looS. L.L.
Camri. c. 71.
" Co. Litt. 244.
" Salk. 123. 3 P. W. 176. Str*.
925.
. .
* 5 Rep. 9S.

(8) It used to be held, that, when the husband was living within
the kingdom, access should be presumed, unless strict proof was
adduced that the husband and wise were all the time living at a
distance
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children, they are bastards ; for the law will presume the hus
band and wife conformable to the sentence of separation, unless
access be proved : but, in a voluntary separation by agreement,
the law will suppose access, unless the negative be shewn x. So
also if there is an apparent impossibility of procreation on thp
part of the husband, as if he be only eight years old, or the
like, there the issue of the wife shall be bastards T. Likewise,
in case of divorce in the spiritual court a viticulo matrimonii,
all the issue born during the coverture are bastards 1 ; be
cause such divorce is always upon some cause, that rendered C 45 8 ]
the marriage unlawful and null from the beginning.
2. Let us next see the duty os parents to their bastard
children, by our law *, which is principally that of main
tenance. For, though baferds are not looked upon as chil
dren to any civil purposes, yet the ties of nature, of which
maintenance is one, are not so easily dissolved: and they
hold indeed as to many other intentions ; as, particularly,
that a man shall not marry his bastard sister or daughter *.
The civil law, therefore, when it denied maintenance to bas
tards begotten under certain atrocious circumstances b, was
neither consonant to nature, nor reason ; however profligate
and wicked the parents might justly be esteemed.
The method in which the English law provides mainte
nance for them is as follows c. When a woman is delivered,
or declares herself with child, of a bastard, and will by oath
before a justice of peaca charge any person as having got her
*
Y
1
»

Sillc i»3,
Co. Litt. 144.
U>\d. 135.
Lord Rsym. 68. Comb. 356.

b
89. c. 15.
c St.it. IS El'12. c. 3. 7 Jjc. I. c. 4.
3 Car. I. c. c 13 4: 14 Car. II. c. is.
6 Geo II. c. 31.

distance from each other ; but the courts have relaxed that rule,
and have gone the length of holding that the legitimacy or illegimacy of the chiH of a married woman, living in a notorious state
of adultery, under all the circumstances, is a question for a jury to
determine. 4 T. R. 356. and 2J1.
with
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with child, the justice fliall cause such person to be appre
hended, and commit him till he gives security, either td
maintain the child (9), or appear at the next quarter sessions to
dispute and try the fact. But if the woman dies, or is mar
ried before delivery, or miscaries, or proves not to have been
with child, the person shall be discharged (10): otherwise the
sessions, or two justices out of sessions, upon original applica
tion to them, may take order for the keeping of the bastard,
by charging the mother or the reputed father with the pay
ment of money or other fusteHtation for that purpose. And
if such putative father, or lewd mother, riln away from the
parish, the overseers by direction of two justices may seize
their rents, goods, and chattels, in order to bring up the
said bastard child. Yet such is the humanity of our laws,
that no woman can be compulsively questioned concerning
the father of her child, till one month after her delivery :
which indulgence is however very frequently a hardship upon
parishes, by giving the parents opportunity to escape.
C 459 1

3* ^ proceed next to the rights and incapacities which
appertain to a bastard. The rights are very few, being only
such as he can acquire ; for he can inherit nothing, being
looked upon as the son of nobody ; and sometimes calledyf/rW
nulliusy sometimesfilius populi d ( j 1 ). Yet he may gain a sir& Fort, dt L. L. c. 40.
(9) If he gives a bond to indemnify the parish, and neglects to
provide maintenance for the child, the paristi officers may relieve
it without an order from a justice, and may recover the money
advanced in an action upon the bond. H. SI. 253.
(10) Or he shall be discharged, if the justices at the sessions, upon
hearing all the circumstances of the cafe, shall be of opinion that
he is not the father of the child.
( 1 1 ) But though he is considered filius nullius with respect to in
heritances and successions, yet the law takes notice of his connec
tion with his natural parents for some other purposes, as it has"
been decided that if a bastard marries under age by licence, he
must have the consent of his putative father, guardian, or mother^
according to the 26 Geo. II. c. 33. 1 T. R. 96.
name
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name by reputation e, though he has none by inheritance.
All other children have their primary settlement in their fa-*
ther's parish i but a bastard in the parish where born, for ht
hath no father f. However, in case of fraud) as if a wo^
man be sent either by order of justices, Or comes to beg as &
vagrant, to a parish which she does not belong to, and drops
her bastard there ; the bastard shall, in the first case, be set
tled in the parish from whence she was illegally removed « ;
or, in the latter cafe, in the mother's own parish, if the
mother be apprehended for her vagrancy h. Bastards also born
in any licensed hospital for pregnant women, are settled in
the parishes to which the mothers belong
The incapacity
of a bastard consists principally in this, that he canhot be
heir to any one, neither can he have heirs, but of his own
body ; for, being nulliitsfillu:^ he is therefore of kin to no-'
body, and has no ancestor from whom any inheritable blood
can be derived. A bastard was also, in strictness, incapable
of holy orders ; and, though that were dispensed with, yet
he wa3 utterly disqualified from holding any dignity in the
church fc : but this doctrine seems now obsolete 5 and in all
other respects, there is no distinction between a bastard and
another man (12). And really any other distinction, but that
of not inheriting, which civil policy renders necessary,' would,
with regard to the innocent offspring of his parents' crimes,
be odious, unjust, and cruel to the last degree: and yet the civil
law, so boasted of for it's equitable decisions, made bastards
in some cafes incapable even of a gift from their parents'. A
bastard may, lastly, be made legitimate, and capable of in
heriting, by the transcendent power of an act of parliament,
and not otherwise m : as was done in the case of John of
Gant's bastard children, by a statute of Richard the second.
• Co. Litt. 3.
i Stat. 13 Geo. III. e. Sx.
f Salic. 417.
* Fortesc. c . 40. 5 Rep. 58.
tlbid.MU
1 Cud. 6. 57. 54
■■Stat. 17 Geo. II. c. J.
* 4 Inft. 36.
(12) Bastards are not savoured in equity as legitimate children.
The court will not supply the defect of a surrender of a copyhold
in a conveyance or devise by a father to a natural cljild, as It will
in favour of a legitimate child. Gilt. Far. Rom. 256,' 2 yes. 5SU.
See farther concerning bastards, 2 vol. 247, & 506.
Vol. h
Rr
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CHAPTER THE SEVENTEENTH.

of

GUARDIAN and

WARD,

THE only general private relation, now remaining to
be discussed, is that of guardian and ward ; which*
bears a very near resemblance to the last, and is plainly de
rived out of it : the guardian being only a temporary parent,
that is, for so long time as the ward is an infant, or under
age. In examining this species of relationship, I shall first
consider the different kinds of guardians, how they are ap
pointed, and their power and duty : next, the different ages
of persons, as defined by the law: and lastly, the privileges
and disabilities of an infant," or one under age and subject to
guardianship*
i. The guardian with us performs the office both of the
tutor and curator of the Roman laws ; the former of whichhad the charge of the maintenance and education of the
minor, the latter the care of his fortune ; or,, according to
the language of the court of chancery, the tutor was the
committee of the person, the curator the committee of the
estate. But this office was frequently united in the civil
law * ; as it is always in our law with regard to minors,
though as to lunatics and idiots it is commonly kept distinct» Ff. i6. 4. 1.
Op
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Of the several species of guardians, the first are guasdians
by nature: viz. the father and (in some cafes) the mother of
the child. For if an. estate be left to an infant, the father
Is by common law the guardian, and must account to his
child for the profits b ( 1 ). And, with regard to daughters, it
seems by construction of the statute 4 & 5 Ph. & Mar. c. 8.
that the father might by deed or will assign a guardian to
any woman-child under the age of sixteen ; and, if none be
so assigned, the mother shall in this cafe be guardian c. There
are also guardians for nurture d which are, of course, the
father or mother, till the infant attains the age of fourteen
years 0 : and in default of father or mother, the ordinary
usually assigns some discreet person to take care of the in
fant's personal estate, and to provide for his maintenance and
education f. Next are guardians in soedge, (an appellation
which will be fully explained in the second book of these com
mentaries) who ate also called guardians by the common law,
These take place only when the minor is entitled to some
estate in lands, and then by the common law the guardian
ship devolves upon his next of kin, to whom the inheritance
cannot possibly descend ; as, where the estate descended from
his father, in this cafe his uncle by the mother's side cannot
possibly inherit this estate, and therefore fliall be the guardian s.
For the law judges it improper to trust the person of an
infant in his hands, who may by possibility become heir to
him ; that there may be no temptation, nor even suspicion of
temptation, for him to abuse his trust h. The Jloman laws
proceed on a quite contrary principle, committing the care
t> C». Litt.SS.
c 3 R«P- 39- '
* Co. Litt. %i.
« Moor 73*. 3 Rep. 38.
' 2 Joncj 90. z Lev. 163.

I Lite. ^113.
h N-jmjutm aiftodia aUtujut it juri
Mlicu'i remttnet, dt quo hahca'.ur fujpicio,
suedsoffit vet vf/it aliqvodjus in ipfabae*
rtditate clamart. Glanv. /. 7. c. It.

(1) But an executor is not justified in paying to the father a
legacy left to the child ; and if he pays it to the father, and the
father becomes insolvent, he may be compelled to pay it over
again. 1 P. Wm, 285.
Rn
of
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of the minor to him who is the next to succeed to the inhe
ritance, presuming that" the next heir would take the best
care of an estate, to which he has a prospect of succeeding :
and tlm they boast to be u summa providentia1." But in the
mean time they seem to have forgotten, how much it is the
[ 46a 3 guardian's interest to remove the incumbrance of his pupil's
life from that estate for which he is supposed to have so
great a regard k. And this affords Fortescue and fir Ed
ward Coke m, an ample opportunity for triumph; they affirm
ing, that to commit the custody os an infant to him that is
next in succession is " quasi agnum cotnmittere lupo, ad de" vorandum* (2)." These guardians in socage, like those for
' Ff. -(•■ 4.1.
k The Roman satyrift wai fully aware of this danger, when he puts this
private prayer int3 the mouth of a selfish
guardian ;
— pupillum 0 ui'uam, quern proximut
taerts
Imptlfo, txpungam. Pcrf.jj. 11.
• r. < ; .
m 1 Inst. S8.
" See Stat. Hittrit. 14 Hen. III.
This policy of our English law is war-

ranted by the wise institutions of Solon,
who provided that no one should be
another's guardian, who was to en_
joy the estate after his death. (Potter'n
Antiq. b. I. c. 16.} And Charondis,
another of the Grecian legislators, direeled that the inheritance should go to
the father's relations, but the education
of the child to the mother's ; thit the
guardianship and right of succession
might always be kept distinct. (Petit,
Leg. Alt. I. 6. 1. 7.)

(2) Lord chancellor Macclesfield has vehemently condemned
the rule of our law, that the next of kin, to whom the land cannoc
descend, is to be the guardian in socage ; and has declared, that " h
" is not grounded upon reason, but prevailed in barbarous times,
" before the nation was civilized." 2 P. Wmi. 262. Bat as the
law has placed the custody of the infant under the care of one who
is just as likely to be in a near degree of kindred as the heir ; one
who probably will have the fame affection for his person, without
having any interest in even wishing his death, and therefore re
moved from all suspicion, however ill-founded ; I cannot but think
there is more wisdom in placing the infant under the guardianship
of such a relation, than under that of the next heir.
A socage guardian can only be where the infant takes lane's by de
scent. If he has lands by descent both ex forte faterna and ex pane
mattrnn, then the next of kin on each side shall, respectively, be guar•
dians
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nurture, continue only till the minor is fourteen years of
age > for then, in both cafes, he is presumed to have discre
tion, so far a& to choose his own guardian. This he may do,
unless one be appointed by the father, by virtue of the sta
tute 1 2 Car. II. c. 24. which, considering the imbecility
of judgment in children of the age of fourteen, and the
abolition of guardianship in chivalry (which lasted till the age
of twenty-one, and of which we (hall speak hereafter) en
acts, that any father, under age or of full age, may by deed!
or will dispose os the custody of his child, either born or unborn, to any person, except a popish recusant, either in possesfion or reversion, till such child attains the age of one and
twenty years (3). These are called guardians byjiatute, ox tes
tamentary guardians. There are also special guardians by cus
tom of London, and other places 0 ; but they are particular
exceptions, and do not fall under the general law.
The power and reciprocal duty of a guardian and ward
are the fame, J>ro temfore, as that of a father and child ; and
therefore I shall not repeat them ; but shall only add, that
» Co. Litt. 18.
dians by (beige of these lands ; and of these two claimants the
first occupant shall retain the custody of the infant's person. See
Mr. Hargrove's notes to Co. Litt. 88. b. where these different kinds
of guardianship are with great learning and perspicuity discrimi
nated and discussed.
(3) By this statute, the father may dispose of the guardianship
of any child unmarried under the age of twenty-one, by deed or
will, executed in the presence of two or more witnesses, till such
child attains the age of twenty-one, or for any less time. And the
guardian so appointed, has the tuition of the ward, and the ma
nagement of his estate and property.
A father cannot appoint guardians under this statute to a natural
child ; but where he has named guardians by his will to an illegi
timate child, the court of chancery will appoint the fame persons
guardians without any reference to a master for his approbation.
t Brt. 583.
Rx 3
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the guardian, when the ward comes of age, is bound to give
him an account of all that he has transacted on his behalf,
and must answer for all losses by his wilful default or negli
gence. In order therefore to prevent disagreeable contests
with young gentlemen, it has become a practice for many
guardians, of large estates especially, to indemnify themselves
by applying to the court of chancery, acting under it's di
rection, and accounting annually before the officers of that
court. For the lord chancellor is, by right derived from the
crown, the general and supreme guardian of all infants, as
well as idiots and lunatics ; that is, of all such persons as
have not- discretion enough to manage their own concerns.
In cafe therefore any guardian abuses his trust, the court will
check and punish him ; nay sometimes will proceed to the
removal of him, and appoint another in his stead p.
2. Let us next consider the ward or person within age,
for whose assistance and support these guardians arc consti
tuted by law; or who it is, that is said to be within age.
The ages of male and female are different for different pur
poses. A n.ale at twelve years old may take the oath of al
legiance ; at fourteen is at years of discretion, and therefore
may consent or disagree to marriage, may choose his guar
dian, and, if his discretion be actually proved, may make
his testament of his personal estate ; at seventeen may be an
executor ; and at twenty-one is at his own disposal, and may
alien his lands, goods, and chattels. A female also at se
ven years of age may be betrothed or given in marriage ; at
ttine is entitled to dower ; at twelve is at years of maturity,
and therefore may consent or disagree to marriage, and, if
proved to have sufficient discretion, may bequeath her per
sonal estate ; at fourteen is at years of legal discretion, and
may choose a guardian; at seventeen may be executrix; and
at twenty-one may dispose of herself and her lands. So that
full age in male or female is twenty-one years, which age is
Completed on the day preceding the anniversary of a person's
r I Sid, 424. 1 P. Will. 703.
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birthi(4); who till that time is an infant, and so stiled in law.
Among the antient Greeks and Romans •women were never
of age, but subject to perpetual guardianship r, unless when [ 464 ]
married " nisi convenissent in manum viri :" and, when that
perpetual tutelage wore away in process of time, we find that,
in females as well as males, full age was not till twenty-five
years*. Thus by tlie constitution of different kingdoms,
this period, which is merely arbitrary, and juris po/itivit is
fixed at different times. Scotland agrees with England in
this point ; (both probably copying from the old Saxon con
stitutions on the continent, which extended the age of mi
nority " ad annum vigeftmum primum, et to usque juvenes sub
*l tutelam reponunt'") but in Naples they are of full age at
eighteen ; in France, with regard to marriage, not till thirtyi
and in Holland at twenty-five.
3. Infants have various privileges, and various disabi
lities : but their very disabilities are privileges ; in order to
secure them from hurting themselves by their own improvi
dent acts. An infant cannot be sued but under the protec
tion, and joining the name, of his guardian; for he is to de
fend him against all attacks as well by law as otherwise u: but
he may sue either by his guardian, or prochein amy, his next
friend who is not his guardian. This prochein amy may be
any person who will undertake the infant's cause ; and it
1 Salk. 44. 625. Lord. Raym. 480.
' Stitrnhook dt jure Sueorum. I. 2.
1096. Toder v. Sansam. D.m.Prec. (.2. This is also the period when tht
•7 Feb. 1775.
king, as well as the subject, arrives at
' Pott. Antiq. b. 4. c. 11. Cm. full age in modern Sweden. Mod. Un.
fre Munn. 1;.
Hist, xxiiii. 220.
• Inst. 1. 23. I.
« Co. Lit*. 135.
(4) If he is born on the 1st of January, be is of age to do any
legal act on the morning of the last day of December, though he
may not have lived twenty-one years by near forty-eight hours :
the reason assigned is, that in law there is no fraction of a day ; and
if the birth were on the first second of one day, and the act on the last
second os the other, then twenty-one years would be complete ;
and in the law it is the fame whether a thing is done upon one mo
ment of the day or on another.
Rr4
frequently

*
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frequently happens, that an infant, by his proehein amyt in
stitutes a suit in equity against a fraudulent guardian. In
criminal cafes, an infant of the age offourteen years may be
capitally punished for any capital offence w : but under the
age ofseven he cannot. The period between seven andfour
teen is subject to much uncertainty: for the infant shall,
generally speaking, be judged prima facie innocent} yet
if he was doti copax, and could discern between good
and evil at the time of the offence committed, he may
be convicted and undergo judgment and execution of
death, though he hath not attained to years of . puberty
j or discretion *. And sir Matthew Hale gives us two in
stances, one of a girl of thirteen, who was burned for kill
ing her mistress ; another of a boy still younger, that had
killed his companion, and hid himself, who was hanged ;
for it appeared by his hiding thatTle knew he had done wrong,
and could discern between good and evil: and in such cases;
the maxim of law is, that maltha supplet aetatem (5). So also,
in much more mpdern times, a boy of ten years old, who
was guilty of a heinous murder, was helcl a proper subject
for capital punishment, by the opinion os all the judges r.
With regard to estates and civil property, pn infant hath
many privileges, which will be better understood when we
come to treat more particularly of those matters : but this
may be said in general, that an infant shall lose nothing by
non-claim, or neglect of demanding his right ; nor (hall any
other laches or negligence be imputed to an infant, except in
some very particular cases.
r
It is generally true, that an infant can neither aliene his
lands, nor do any legal act, nor make a deed, nor indeed any
» 1 Hal. P. a 15.
* Ibid. z6.

f Foster. 7*.

(5) In such cases I conceive thajt justice tempered with mercy
would inquire whether the malice is of such a hardened degree
that a slighter punishment would not eradicate or correct it, and
whether a milder sentence would not be sufficient to deter other
boys of the fame age from a repetitioa of the crime.
manner
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manner of contract, that will bind him. But still to all these
rules there are some exceptions : part of which were just now
mentioned in reckoning up the different capacities which they
assume at different ages : and there are others, a few of which
it may not be improper to recite, as a general specimen of the
whole. And, first, it is true, that infants cannot alienc their
estates : but infant trustees, or mortgagees, are enabled to
Convey, under the direction of the court of chancery or ex
chequer, or other courts of equity, the estates they hold in
trust of mortgage, to such person as the court shall appoint z.
Also it is generally true, that an infant can do no legal act :
yet, an infant, who has an advowson, may present to the
benefice when it becomes void *. For the law in this cafe
dispenses with one rule, in order to maintain others of far
greater consequences it permits an infant to present a clerk £ ^55 J
(who, if unfit, may be rejected by the bishop) rather than
either suffer the church to be unserved till he comes of age,
or permit the infant to be debarred of his right by lapse to
the bishop. An infant may also purchase lands, but his pur
chase is incomplete: for, when he comes to age, he may either
agree or disagree to it, as he thinks prudent or proper, without
alleging any reason j and so may his heirs after him, if he dies
without having completed his agreement b. It is, farther,
generally true, that an infant, under twenty-one, can make
no deed but what is afterwards voidable : yet in some cafes c
he may bind himself apprentice by deed indented or inden
tures, for seven years ; and J he may by deed or will appoint
a guardian to hi* children, if he has any. Lastly, it is ge
nerally true, that an infant can make no other contract that
will bind him : yet he may bind himself to pay for his neces
sary meat, drink, apparel, physic, and such other necessa
ries (6); and likewise for his good teaching and instruction,
»Stat. 7 Ann. c. 19. 4 Gco, III.c 16.
» Co. Litt. 171.
■> Ibii. a. .

« Sut. 5 Eli*, c. 4. 43EIu.cz.
Cro. Car. 179.
d Sut. 11 Car. II. c. 24, .

(6) It has been held, that an infant is not liable to repay money
lent to him, although he should lay it out in necessaries. 1 Sail.
386. '
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whereby he may profit himself afterwards And thus much,
at present, for the privileges and disabilities of infants.
e Co. Litt. 171.

386. Nor is he bound to pay for goods bought to trade with.
Bull. N. P. 154. But debts contracted during infancy are a good
consideration to support a promise made to pay. them, when a per
son is of full age. Infancy may be given in evidence upon the
general issue, or it may be pleaded. Bull. 152.
And where the defendant pleads infancy, and the plaintiff replies
that the defendant confirmed the promise or contract when he was
of age; the plaintiff need only prove the promise, and the
defendant must discharge himself by proof of the infancy.
1 T. R. 648.
.. .
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EIGHTEENTH,

CORPORATIONS.

WE have hitherto considered persons in their natural
capacities, and have treated of their rights and du
ties. But, as all personal rights die with the person } and,
as the necessary forms of investing a series of individuals, one
after another, with the fame identical rights, would be very
inconvenient, if not impracticable ; it has been found neces
sary, when it is for the advantage of the public to have any
particular rights kept on foot and continued, to constitute ar
tificial persons, who may maintain a perpetual succession, and
enjoy a kind of legal immortality.
These artificial persons are called bodies politic, bodies
corporate, scorpora corporata) or corporations : of which
there is a great variety subsisting, for the advancement of
religion, of learning, and of commerce ; in order to preserve
entire and for ever those rights and immunities, which, if
they were granted only to those individuals of which the body
corporate is composed, would upon their death be utterly
lost and extinct. To shew the advantages of these incorpora
tions, let us consider the case of a college in either of our
universities, founded adJludendum et orandum, for the encou
ragement and support of religion and learning. If this were
a mere voluntary assembly, the individuals which compose it
might indeed read, pray, study, and perform scholastic exer
cises together, so long as they could agree to do so ; but they
5

could
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could neither frame, nor receive any laws or rules of their
conduct ; none at least, which would have any binding force,
for want of a coercive power to create a sufficient obligation.
Neither could they be capable of retaining any privileges or
immunities : for, if such privileges be attacked, which of all
this unconnected assembly has the right, or ability, to de
fend them ? And, when they are dispersed by death or other
wise, how shall they transfer these advantages to another set
of students, equally unconnected as themselves ? So also, with
regard to holding estates or other propetty, if land be granted
for the purposes of religion or learning to twenty individuals
not incorporated, there is no legal way of continuing the
property to any other persons for the fame purposes, but by
endless conveyances from one to the other, as often as the
hands are changed. But when they are consolidated and
united into a corporation, they and their successors are then
considered as one person in law: as one person, they have
one will, which is collected from the fense of the majority of
the individuals : this one will may establish rules and orders
for the regulation of the whole, which are a fort of munici
pal laws of this little republic ; or rules and statutes may be
prescribed to it at it's creation, which are then in the place
of natural laws : the privileges and immunities, the estates
and possessions, of the corporation, when once vested in them,
will be for ever vested, without any new conveyance to new
successions •, for all the individual members that have existed
from the foundation to the present time, or that shall ever
hereafter exist, are but one person in law, a person that neves
dies : in like manner as the river Thames is still the fame
river, though the parts which compose it are changing every
instant.
The honour of originally inventing these political consti
tutions entirely belongs to the Romans. They were intro
duced, as Plutarch fays, by Numa ; who finding, upon his
accession, the city torn to pieces by the two rival factions of
Sabines and Romans, thought it a prudent and politic mea
sure to subdivide these two into many smaller ones, by insti
tuting
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tuting separate societies of every manual trade and profession.
They were afterwards much considered by the civil law", in
which they were called univerjitates, as forming one whole
out of many individuals ; or collegia, from being gathered
together : they were adopted also by the canon law, for the
maintenance of ecclesiastical discipline \. and from them our
spiritual corporations are derived. But our laws have consi
derably refined and improved upon the invention, according
to the usual genius of the English nation : particularly with
regard to sole corporations, consisting of one person only, of
which the Roman lawyers had no notion ; their maxim being
that «« tres faciunt collegium b." Though they held, that if a
corporation, originally consisting of three persons, be reduced
to one, "Ji utiiversitas ad unum redit," it may still subsist as
a corporation, " etJiet nomen utiiverfitatis c."
,
Before we proceed to treat of the several incidents of cor
porations, as regarded by the laws of England, let us first
take a view of the several sorts of them ; and then we shall
be better enabled to apprehend their respective qualities.
The first division of corporation is into aggregate and sole.
Corporations aggregate consist of many persons united toge
ther into one society, and are kept up by a perpetual succes
sion of members, so as to continue for ever : of which kind
are the mayor and commonalty of a city, the head and fellows
of a college, the dean and chapter of a cathedral church.
Corporations sole consist of one person only and his successors,
in some particular station, who are incorporated by law, in
order to give them some legal capacities and advantages, par
ticularly that of perpetuity, which in their natural persons
they could not have had. In this fense the king is a sole
corporation d : so is a bishop : so are some deans, and preben
daries, distinct from their several chapters : and so is every
parson and vicar. And the necessity, or at least use, os this
institution will be very apparent, if we consider the cafe of
■ Fs. I. 3. r. 4. ftr /«.
» Fs. 50. 1$. S.

t rj. j, 4. 7.
i Co. Litt. 43.
a parson

47°
STÆ' RicHts
Book 14
a parson of a church. At the original endowment of parish
churches, the freehold of the church, the church -yard, the
parsonage house, the glebe, and the tithes of the parish, were
vested in the then parson by the bounty of the donor, as a
temporal recompense to him for his spiritual care of the in
habitants, and with intent that the fame emoluments should
ever afterwards continue as a recompense for the same care.
But how was this to be effected ? The freehold was vested
in the parson ; and, if we suppose it vested in his natural ca
pacity, on his death it might descend to his heir, and would
be liable to his debts and incumbrances : or, at best, the heir
might be compellable, at some trouble and expense, to con
vey these rights to the succeeding incumbent. The law there
fore has wisely ordained, that the parson, quatenus parson,
shall never die, any more than the king ; by making him and
his successors a corporation. By which means all the origi
nal rights of the parsonage are preserved entire to the succes
sor : for the present incumbent, and his predecessor who lived
seven centuries ago, are in law one and the fame person ;
and what was given to the one was given to the other also.
Another division of incorporations, either sole or aggre
gate, is into ecclesiastical and lay. Ecclesiastical corporations
are where the members that compose it are entirely spiritual
persons •, such as bishops j certain deans, and prebendaries ;
all archdeacons, parsons, and vicars ; which are sole corpo
rations : deans and chapters at present, and formerly prior
and convent, abbot and monks, and the like, bodies aggregate.
These are erected for the furtherance of religion, and perpe
tuating the rights of the church. Lay corporations are of
two sorts, civil and eleemosynary. The civil are such as are
erected for a variety of temporal purposes. The king,
for instance, is made a corporation to prevent in general
the possibility of an interregnum or vacancy of the throne,
and to preserve the possessions of the crown entire ; for imme
diately upon the demise of one king, his successor is, as we have
formerly seen, in full possession of the regal rights and dignity.
Other lay corporations are erected for the good government of
a town
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a town or particular district, as a mayor and commonalty,
bailiff and burgesses, or the like : some for the advancement
and regulation of manufactures and commerce; as the trading
companies of London, and other towns : and some for the
better carrying on of divers special purposes ; as churchwar
dens, for conservation of the goods of the parish; the college
of physicians and company of surgeons in London, for the
improvement of the medical science ; the royal society, for
the advancement of natural knowlege; and the society of an
tiquaries, for promoting the study of antiquities. And among
these I am inclined to think the general corporate bodies of
the universities of Oxford and Cambridge must be ranked:
for it is clear they are not spiritual or ecclesiastical corpora
tions, being composed of more laymen than clergy : neither
are they eleemosynary foundations, though stipends are an
nexed to particular magistrates and professors, any more thanother corporations where the acting officers have standing sa
laries ; for these are rewards pro opera et labore, not chari
table donations only, since every stipend is preceded by ser
vice and duty : they seem therefore to be merely civil corpo
rations ( 1 ). The eleemosynary sort are such as are constituted
for the perpetual distribution of the free alms, or bounty, of
the founder of them to such persons as he has directed. Of
this kind are all hospitals for the maintenance of the poor,
sick, and impotent : and all colleges, both our universi
ties and out' of them : which colleges are sounded for two
purposes ; 1 . For the promotion of piety and learning by pro
per regulations and ordinances. 2. For imparting assistance
to the members of those bodies, in order to enable them to
prosecute their devotion and studies with greater ease and asiduity. And all these eleemosynary corporations are, strictly
speaking, lay and not ecclesiastical, even though composed,
of ecclesiastical persons', and although they in some things
« Such is at Manchester, Eton, Winchester, (Sfc.
' 1 Lord Rayro. 6.
(i) It is now fully established that each university is a civil cor
poration. 3 Burr. 1656.
partake
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partake of the nature, privileges, and restrictions of eccle
siastical bodies (2).
£ ^2 ]

Having thus marshalled the several species of corpora
tions, let us next proceed to consider, I. How corporations,
in general, may be created. 2. What are their powers, ca
pacities, and incapacities. 3. How corporations are visited.
And 4. How they may be dissolved.
I. Corporations, by the civil law, seem to have been
created by the mere act, and voluntary association of their
members ; provided such convention wag not contrary to law,
for thea it was illhitum collegium
It does not appear that
the prince's consent was necessary to be actually given to the
foundation of them ■, but merely that the original founders of
these voluntary and friendly societies (for they were little more
than such) should not establish any meetings in opposition to
the laws of the state.
But, with us in England, the king's consent is absolutely
necessary to the erection of any corporation, either impliedly
or expressly given h. The king's implied consent is to be found
in corporations which exist by force of the common law, to
which our former kings are supposed to have given their con
currence v common law being nothing else but custom,
arising from the universal agreement of the whole commu
nity. Of this sort are the king himself, all bishops, parsons,
vicars, churchwardens, and some other? ; who by common
S Fs. 47. 21. I. Kiqte societal, ntyue collegium, requebujufmeelicerpii!fasJim tmmbui babtrt cor.ctditur ; ram et legibut, etsolatia cotfuliii, etprinapalibut
cmftitummbut ea ret nercetur. Ff. 3. 4.1.
h Cities and towns were first erected
Into corporate communities on the con-

tinent, and endowed with many valuable
privileges] about the eleventh century :
(Roberts, Cha.V. i. 30.) to which the.
consent of the feodal sovereign was ab-,
solutely necessary, at many of his prerogatives and revenues were thereby eonsidcrably diminished.

• (2) They are lay corporations because, they are not subject to
the jurisdiction of the ecclesiastical courts, or to the visitations of the
ordinary or diocesan in their spiritual characters.
7
law
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law have ever been held (ae far as our books can shew us) to
have been corporations, virtiite offieii : asld this incorporation
is so inseparably annexed to their offices, that we cannot
frame a complete legal idea of any of these persons, but we
must also have an idea of a corporation, capable to transmit
his rights to his successors, at the fame time. Another me- f 473 j
thod of implication, whereby the king's consent is presumed,
is as to all corporations by prescription, such as the city of
London, and many others J, which have existed as corpora
tions, time whereof the memory of man runneth not to the
contrary ; and therefore are looked upon in law to be well
created. For though the members thereof can shew no legal
charter of incorporation, yet in cases of such high antiquity
the law presumes there once was one ; and that by the variety
of accidents, which a length of time may produce, the charter
is lost or destroyed. The methods by which the king's con
sent is expressly given, are either by act of parliament or
charter. Ey act of parliament, of which the royal assent is a
necessary ingredient, corporations may undoubtedly be creat
ed but it is observable, that (till of late years) most of those
statutes, which are usually cited as having created corpora
tions, do either confirm such as have been before created by
the king ; as in the cafe of the college of physicians erected
by charter 10 Hen. VIII k, which charter was afterwards
confirmed in parliament 1 ; or, they permit the Jcing <o erect
a corporation in suturo with such and such powers ; as is the
cafe of the bank of England m, and the society of the British
fishery0. So that the immediate creative act was usually
performed by the king alone, in virtue of his royal pre*
rogative °.
All the other methods therefore whereby corporations
exist, by common law, by prescription, and by act of par
liament, are for the most part reducible to this of the king's
letters patent, or charter of incorporation. The king's crea«
j
i
k
I

1 Inst. 330.
* St«. 5 & 6 W. U M. e. 20i
10 Rep. 19. 1 Roil. Abr. 511.
n Scat. 23 Ceo. II. e. 4.
3 Rep. 114.
* See page 272.
14 *is Hen. VIII. e. 5.
Vol. I.
Sf
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tion may be performed by the words " trtamut, erigimus,fun** damus, iiicorporamus" or the like. Nay it is held, that if the
C 474 1 king grants to a set of men to have gildam mercatcrjam, a mer
cantile meeting or assembly p, this is alone sufficient to in
corporate and establish them for everi.
The parliament, we observed, by its absolute and tran
scendent authority, may perform this, or any other act what
soever : and actually did perform it to a great extent, by sta
tute 39 Eliz. c. 5. which incorporated all hospitals and houses
of correction founded by charitable persons, without farther
trouble : and the fame has been done in other cafes of chari
table foundations. But otherwise it has not formerly been
usual thus to intrench upon the prerogative of the' crown,
and the king may prevent it when he pleases. And, in the
particular instance before-mentioned, it was done, as sir Ed
ward Coke observes r, to avoid the charges of incorporation
and licences of mortmain in small benefactions ; which in his
days were grown so great, that they discouraged many men
from undertaking these pious and charitable works.

0

The king (it is said) may grant to a subject the power of
erecting corporations *, though the contrary was formerly
held' : that is, he may permit the subject to name the per
sons and powers of the corporation at his pleasure ; but it i»
really the king that erects, and the subject is but the instru
ment : for though none but the king can make a corporation,
yet qui sack per alium, facit per fe ". In this manner the
chancellor of the university of Oxford has power by charter
to erect corporations ; and has actually often exerted it, inthe erection of several matriculated companies, now subsist
ing, of tradesmen subservient, to the students.
I> Gild sigrliiied a<rom; the Saicms s
fraternity, derivad from the verb jil'saa
to pay, because every man paid his share
towards the expenses of the community.
And hence their phe; of meeting is fiequently called the Guild or Guild ball.
r. :

1 10 Rep. 30. 1 Roll, Abrv 513.
. ' 2 Inst. 721.
;
4 Bro. Abr* tit. Prerog. 53. Vinerv
Pnrsg. SSS. pi. 16.
• Yearbook, a Hen. VII. IJ.
■ 10 Rep. 33.
*
1
*i
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"When a corporation is erected, a name must be given to it;
and by that name alone it must sue, and be sued, and do all
legal acts; though a very minute variation therein is not £ 475 J
material u. Such name is the very being of it's Constitution ;
and, though it is the will of the king that erects the corpo
ration, yet the name is the knot of it's combination, without
which it could not perform it's corporate functions w. The
name of incorporation, fays fir Edward Coke, is as, a proper
name, or name of baptism ; arid therefore when a private
founder gives his college or hospital a name, he does it only
as a godfather ; and by that fame name the king baptizes
the incorporation 1 (3).
II. After a corporation is so formed and named, it ac
quires many powers, rights, capacities, and incapacities,
which we are next to consider. Some of these are necessarily
and inseparably incident to' every corporation ; which inci
dents, as soon as a corporation is duly erected, are tacitly
annexed of course y. As, 1 » To have perpetual succession.
This is the very end of it's incorporation : for there cannot
be a succession for ever without an incorporation z ; and
therefore all aggregate corporations have a power necessarily
implied of electing members in the room of such as go off' (4).
• io Rep. 122.
*Gilb. Hist. C.P. 181.
* 10 Rop. 28.

7 Ibid. 30. Hob. In.
* 10 Rep. 26.
» 1 Roll. Abr. 514.

(3) But it may .have a name only by implication ; as if the king
should incorporate the inhabitants of Dale with power to chuse a
mayor annually, though no name be given, yet it is a good corpo
ration by the name of mayor and commonalty. 1 Salk. 191. And
it may change its name, as corporations frequently do in new char
ters, and it still retains its former rights and privileges. 4. Co. 87.
(4) And where the mode of election is not prescribed by the
charter, or established by immemorial usage, it may be regulated by
a by-law. 3 7*. Æ. 189. When the electors are described in the
charter, their number, in order to avoid riot and confusion, may
be restrained by a by-law ; but a by-law cannot strike otFan inte
gral part, neither can it narrow the number of persons out of whom
Ssa
ths
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2. To sue or be sued, implead or be impleaded, grant or re
ceive, by it's corporate name, and do all other acts as na
tural persons may. 3. To purchase lands, and hold them, for
the benefit of themselves and their successors ; which two are
consequential to the former (5). 4. To have a common sealTor a corporation, being an invisible body, cannot manifest
it's intentions by any personal act or oral discourse : it there
fore acts and speaks only by it's common seal. For, though
the particular members may express their private consents to
any act, by words, or signing their names, yet this does not
bind the corporation: it is the fixing of the seal, and that only,
which unites the several assents of the individuals, who com
pose die community, and makes one joint assent of the whole b.
5. To make by-laws or private statutes for the better govern476 ^ ment of the corporation j which are binding upon themselves,
unless contrary to the laws of the land, and then they are
void. This is also included by law in the very act of incor
poration c : for, as natural reason is given to the natural
body for the governing it, so by-laws or statutes are a sort of
political reason to govern the body politic (6). And this right
of making by-laws for their own government, not contrary
to the law of the land, was allowed by the law of the twelve
tables at Rome a. But no trading company is, with us, al
lowed to make by-laws, which may affect the king's prerob Dav. 44. 48.
< Hob. 211.
il Sodslci Icgtm quam -volt nf, Jam r.e

}«y r* fuilica legs ecrrumfa-i, fiti ft-

the election is to be made. 3 Burr. 1833. But the number of the
electors of members of parliament cannot be diminished by a by
law. 4 Inst. 4.8.
{5) Air corporations must have alicence from the king, to enable
them to purchase and hold lands in mortmain. Co. Lilt. 2. 7 & 8
IV. 3. c. 37.
■ ^6) Where the power of making by-laws is in the body at large,
they may delegate theit right to a select body, who thus become the?
representative of the whole community. Ld. Mansf.cld, 3 Jlurr.
^37ganve.
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gative, or the common prosit of the people, under penalty of
40/. unless they be approved by the chancellor, treasurer,
and chief justices, or the judges of assise in their circuits :
and, even though they be so approved, still if contrary to law
they are voide. These five powers are inseparably incident
to every corporation, at least to every corporation aggregate:
for two of them, though they may be practised, yet are very
unnecessary to a corporation sole ; viz. to have a corporate
seal to testify his sole assent, and to make statutes for the
regulation of his own conduct.'
There are also certain privileges and disabilities that at
tend an aggregate corporation, and are not applicable to such
as are sole ; the reason os them ceasing, and of course the
law. It must always appear by attorney ; for it cannot ap
pear in person, being, as sir Edward Coke fays s, invisible,
and existing only in intendment and consideration of law. It
can neither maintain, or be made defendant to, an action of
battery or such like personal injuries : for a corporation can
neither beat, nor be beaten, in it's body politic l. A corpo
ration cannot commit treason, or felony, or other crime, in
it's corporate capacity h : though it's members may, in their
distinct individual capacities '. Neither is it capable of suffer
ing a traitor's or felon's punishment, for it is not liable to [ 477 ^.
corporal penalties, nor to attainder, forfeiture, or corruption
of blood. It cannot be executor or administrator, or perform
any personal duties; for it cannot take an oath for the due
execution of the office. It cannot be seised of lands to the
use of another j ; for such kind of confidence is foreign to the
end of it's institution. Neither can it be committed to pri
son k i for it's existence being ideal, no man can apprehend
or arrest it. And therefore also it cannot be outlawed ; for
outlawry always supposes a precedent right of arresting, which
• Sut. ■ 9 Hen.VII. c. 7. 11 Rep. 54.
' 10 Rep. 31.
I Bro. Air. tit. Corptntitn. 63.
» 10 Rep. 31.
' The civil law also ordains that, for
iLe rnilbehaviour of a body corporate,
Ss

the directors only shall be answerable in
their personal capacities. Fs. 4. 3. ij,
j Bro. Air. tit. Fcojsm. al, use, 49,
Bacon of uses. 347.
* Plowd. 538.
3
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477

Rights

Book I.

has been defeated by the parties absconding, and that also a
corporation cannot do : for which reasons the proceedings to
compel a corporation to appear to any suit by attorney are al
ways by distress on their lands and goods1. Neither can a
corporation be excommunicated ; for it has no foul, as is
gravely observed by sir Edward Coke ■ ; and therefore also
it is not liable to be summoned into the ecclesiastical court3
upon any account ; for those courts act only pro salute anitnae,
and their sentences can only be itiforced by spiritual cen
sures : a consideration, which, carried to it's full extent,
would alone demonstrate the impropriety of these courts in
terfering in any temporal rights whatsoever.
There are also other incidents and powers, which belong
to some sort of corporations, and not to others. An aggre
gate corporation may take goods and chattels for the benefit
of themselves and their successors, but a sole corporation can
not ■ : for such movable property is liable to be lost or imbezzled, and would raise a multitude of disputes between the.
successor and executor ; which the law is careful to avoid (7).
In ecclesiastical and eleemosynary foundations, the king or the
founder may give them rules, laws, statutes, and ordinances,
which they are bound to observe : but corporations merely
C 47^ 3 'av> constituted for civil purposes, are subject to no particu
lar statutes (8) ; but to the common law, and to their own by
laws, not contrary to the laws of the realm °. Aggregate
corporations also, that have by their constitution a head, as
a dean, warden, master, or the like, cannot do any acts
during the vacancy of the headship, except only appointing;
' Bro.jftr. tit. Ccrpcratkn. II. Outlatury. 72.
m 10 Rep. 32.

» Co. Litt. 46.
P Lord Raym. 8.

(7) Mr. Hargrave considers the jewels of the crown rather as
heir-looms, than an instance of chattels pasting in succession in a
sole corporation. Co. Litt. 0. a. I.
(8) Their charters or immemorial usages, which are equivalent
to the express provisions of a charter, are in fact their statutes.
y
another ;
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another: neither are they then capable os receiving a grant;
for such corporation is incomplete without a head''. But there
may be a corporation aggregate constituted without a head 1 :
as the coliegiate church of Southwell in Nottinghamshire,
which consists only of prebendaries; and the governors of
the Charterrhouse, London, who have no president or su
perior, but are all of equal authority. In aggregate corpo
rations also, the act of the major part is esteemed the act of
the whole r. By the civil law this major part must have con
sisted of two thirds of the whole ; else no act could be per
formed ' : which perhaps may be one reason why they required
three at least to make a corporation. But, with us, any ma
jority is sufficient to determine the act of the whole body.
And whereas, notwithstanding the law stood thus, some
founders of corporations had made statutes in derogation of
the common law, making very frequently the uuanimous
assent of the society to be necessary to any corporate act ;
(which king Henry VIII found to be a great obstruction to
his projected scheme of obtaining a surrender of the lands of
ecclesiastical corporations) it was therefore enacted by statute
33 Hen. VIII. c. 27. that all private statutes shall be ut
terly void, whereby any grant or elcctior, made by the head,
with the concurrence of the major part of the body, is liable
to be obstructed by any one or more, being the minority :
but this statute extends not to any negative or necessary voice,
given by the founder to the head of any such society (9).
V Co. Lilt. 26 j, 264.
q 10 Rep. 30.

»Bro. Akr. f.t. Corporatina. jf. 34.
» Ff. 3. j. 3.

(9) This act clearly vacates all private statutes, both prior and
subsequent to its date, which require the concurrence of more than
a majority to give validity to any grant or election. The learned
Judge is of opinion, that it has not affected the negative given by
the statutes to the head of any society ; but I am inclined to think
this opinion may be questioned ; especially in cases where, in the
£rst instance, he "gives his vote with the members of the society. It
is the usual language of college statutes to direct that many acts shall
be done by gardianus & major parsfociorum, or magijler, or pratpofiSs4
tit
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We before observed that it was incident to every corpora
tion, to have a capacity to purchase lands for themselves and
I 479 ] successors : and this is regularly true at the common law ••
But they are excepted out of the statute of wills u : so that no
devise of lands to a corporation by will is good : except for
charitable uses, by statute 43 Eliz. c. 4. w : which exception is
again greatly narrowed by the statute p Geo. II. c. 36. And
also, by a great variety of statutes *, their privilege even of
purchasing from any living grantor is much abridged: so that
now a corporation, either ecclesiastical or lay, must have a
licence from the king to purchase y ; before they can exert that
capacity which 15 vested in them by the common law: nor is
even this in all cafes sufficient. These statutes are generally
called the statutes of mortmain ; all purchases made by corpo
rate bodies being said to be purchases in mortmain, in mortua
ntanu : for the reason of which appellation sir Edward Coke 1
offers many conjectures ; but there is one which seems more
probable than any that he has given us : viz. that these pur
chases being usually made by ecclesiastical bodies, the mem
bers of which (being professed) were reckoned dead persons
jn law, land therefore, holden by them, might with great
propriety be said to beheld in mortua maiiu (10).
'10 Rep. 30.
incapibje of taking lands, unless by fpeu 3 j Hen. VIII. c. J.
eial privilege from the emperor : tollt• Hob. 136.
g'"«i, fi "H*sftcUn privilegaJubnixrm
* From magna earta, 9 Hen. III. ftt baered tatem eapere non pvp, dub.km
t. 36. to 9 Ceo. II. C. 36. .
nun est. Ccd. 6.2+. S.
J By the civil law a corporation was
* I lust. i.
tui et majorpars ; and it has been determined by the court of king's
bench, {Cwp. 377.) and by the visitor of Clare-hall, Cambridge,
and also by the visitors of Dublin college, that this expression does
not confer upon the warden, master, or provost, any negative ; but
that his vote must be counted with the rest, and that he is concluded
by a majority of votes against him.
(to) If I might add another conjecture upon the origin of this
word, I should fay that lands held by a corporation, on account of
the perpetuity of succession, did not yield to the lord the great
feudal fruits of relief, wardlhip, and marriage ; and for that reason
t}jey might be said to be held in a dead or unproductive hand.
13
I MULfc

Ch. iS,

of Persons.

479

I shalt, defer the more particular exposition of these sta
tutes of mortmain till the next book of these commentaries,
when we shall consider the nature and tenures of estates ; and
also the exposition of those disabling statutes of queen Eliza
beth, which restrain spiritual and eleemosynary corporations
from aliening such lands as they are at present in legal pos
session of : only mentioning them in this place, for the fake
of regularity, as statutable incapacities incident and relative
to corporations.
1
The general duties of all bodies politic, considered in their
corporate capacity, may, like those of natural persons, be
reduced to this single one ; that of acting up to the end or j
design, whatever it be, for which they were created by their
founder.
III. I proceed therefore next to inquire, how these cor
porations may be visited. For corporations being composed
of individuals, subject to human frailties, are liable, as well
as private persons, to deviate from the end of their institu
tion. And for that reason the law has provided proper
persons to visit, inquire into, and correct all irregularities
that arise in such corporations, either sole or aggregate, and
whether ecclesiastical, civil, or eleemosynary. With regard to
all ecclesiastical corporations, the ordinary is their visitor, so
constituted by the canon law, and from thence derived to
us. The pope formerly, and now the kingj as supreme or
dinary, is the visitor of the archbishop or metropolitan ; the
metropolitan has the charge and coercion of all his suffragan
bishops ; and the bishops in their several dioceses are in ec
clesiastical matters the visitors of all deans and chapters, of
all parsons and vicars, and of all other spiritual corporations.
With respect to all lay corporations, the founder, his heirs,
or assigns, are the visitors, whether the foundation be civil
or eleemosynary ; for in a lay incorporation the ordinary
peither can nor ought to visit '.
f jo Rep. 31.
I KNOW
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I know it is generally said, that civil corporations are sub
ject to no visitation, but merely to the common law of the
land ; and this shall be presently explained. But first, as I
have laid it down as a rule that the founder, his heirs, or as
signs, are the visitors of all lay corporations, let us inquire
what is meant by thefounder. The founder of all corpora
tions in the strictest and original fense is the king alone, for he
only can incorporate a society ; and in civil incorporations,
such as mayor and commonalty, &e. where there are no pos
sessions or endowments given to the body, there is no other
founder but the king : but in eleemosynary foundations, such
as colleges and hospitals, where there is an endowment of
lands, the law distinguishes, and makes two species of founI* ABl ] Nation ( the one fundatio incipient, or the incorporation, in
which fense the king is the general founder of all colleges
and hospitals ; the otherfundatio perficiens, or the dotation of
it, in which fense the first gift of the revenues is the founda
tion, and he who gives them is in law the founder : and it is
in this last fense that we generally call a man the founder of
a college or hospital b. But here the king has his preroga
tive : for, if the king and a private man join in endowing an
eleemosynary foundation, the king alone shall be the founder
of it. And, in general, the king being the sole sounder of
all civil corporations, and the endower the persicient founder
of all eleemosynary ones, the right of visitation of the former
results, according to the rule laid down, to the king ; and of
the latter to the patron or endower.
The king being thus constituted by law visitor of all
civil corporations, the law has also appointed the place,
wherein he fliall exercise this jurisdiction : which is the court
of king's bench ; where, and where only, all misbehaviours
of this kind of corporations are inquired into and redressed,
and all their controversies decided. And this is what I un
derstand to be the meaning of our lawyers, when they fay
that these civil corporations are liable to no visitation ; that
•> io Rep. 33.
is.
1
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is, that the law having by immemorial usage appointed them
to be visited and inspected by the king their founder, in hfe
majesty's court of king's bench, according to the rules of the
common law, they ought not to be visited elsewhere, or by
any other authority c. And this is so strictly true, that though
the king by his letters patent had subjected the college of
physicians to the visitation of four very respectable persons,
the lord chancellor, the two chief juftiees, and the chief
baron ; though the college had accepted this charter with all
possible marks of acquiescence, and had acted under it for
near a century; yet in 1753, the authority of this provision
coming in dispute, on an appeal preferred to these supposed
visitors, they directed the legality of their own appointment jto be argued : and, as this college was merely a civil and not
an eleemosynary foundation, they at length determined, upon
several days solemn debate, that they had no jurisdiction as
visitors ; and remitted the appellant (if aggrieved) to his re
gular remedy in his majesty's court of king's benchAs to eleemosynary corporations, by the dotation the
founder and his heirs are of common right the legal visitors,
to fee that such property is rightly employed, as might other
wise have descended to the visitor himself : but, if the founder
has appointed and assigned any other person to be visitor, then
his assignee so appointed is invested with all the founder's
'This notion is perhaps too refined.
The court of king's bench, (it may be
said) from it's general superintendent
authority where other jurisdictions are
deficient, has power to regulate all cor.
poratiuns where no special visitor is ap-

pointed. But not in the light of visitor:
for as it's judgments are liable to he reversed by writiof error, itmay be thought
to want one of the essential marks of vU
Jitatorial power (n).

—„
/
(11) And it wants, I conceive, another mark of visitatorial power ;
which is, the discretion of a visitor, voluntarily to regulate and super»
intend. The court of king's bench, upon a proper complaint and
application, can prevent and punish injustice in civil corporations,
as in every other part of their jurisdiction ; but it is not the lan
guage of the profession to call that .part of their authority a visita
torial power.
4
power,

■»
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power, in exclusion of his heir. Eleemosynary corporations
are chiefly hospitals, or colleges in the universities. These
were all of them considered, by the popifli clergy, as of mere
ecclesiastical jurisdiction : however, the law of the land judged
otherwise; and, with regard to hospitals, it has long been held*,
that if the hospital be spiritual, the bishop (hail visit ; but if lay,
the patron. This right of lay patrons was indeed abridged
by statute 2 Hen. V. c. 1. which ordained, that the ordinary
should visit ^//hospitals founded by subjects; though the king's
right was reserved, to visit by his commissioners such as were
cf royal foundation. But the subject's right was in part re
stored by statute 14 Eliz. c. 5. which directs the bishop to
visit such hospitals only, where no visitor is appointed by the
founder* thereof : and all the hospitals founded by virtue of
the statute 39 Eliz. c. 5. are to be visited by such persons a*
{hill be nominated by the respective founders. But still, if the
founder appoints nobody, the bishop of the diocese must visit'.
Colleges in the universities (whatever the common law
may now, or might formerly, judge) were certainly considered
by the popish clergy, under whose direction they were, as
tccltfiajiicaly or at least as clerical, corporations ; and there
fore the right of visitation was claimed by the ordinary of the
L 483 ] diocese. This is evident, because in many of our most antient colleges, where the founder had a mind to subject them
to a visitor of his own nomination, he obtained for that pur
pose a papal bulle to exempt them from the jurisdiction of the
ordinary ; several os which are still preserved in the archives
of the respective societies. And in some of our colleges',
where no special visitor is appointed, the bishop of that dio
cese, in which Oxford was formerly comprized, has immemorially exercised visitatorial authority (12) ; which can be
ascribed to nothing else, but his supposed title as ordinary to
visit this, among other ecclesiastical foundations. And it is
4 Yearbook, 8 Edw. III. aS. 8 Ass. 29.

• 2 loft. 715.

(12) That is, the bishop of Lincoln, from whose diocese that
ps Oxford was taken.
not
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not impossible, that the number of colleges in Cambridge,
which are visited by the bifliop of Ely, may in part be de
rived from the fame original (13).
But, whatever might be formerly the opinion of the cler
gy, it is now held as established common law, that colleges
are lay corporations, though sometimes totally composed of
ecclesiastical persons ; and that the right of visitation docs
not arise from any principles of the canon law, but of neces
sity was created by the common law
And yet the power
and jurisdiction of visitors in colleges was left so much in the
dark at common law, that the whole doctrine was very un
settled till the famous cafe of Philips and Bury *. In this the
main question was, whether the sentence of the bishop of Ex
eter, who (as visitor) had deprived doctor Bury the rector of
Exeter College, could be examined and redressed by the court
of king's bench. And the three puisne judges were of opi
nion, that it might be reviewed, for that the visitor's juris
diction could not exclude the common law ; and accordingly
judgment was given in that court. But the lord chief justice
Holt was of a contrary opinion ; and held, that by the com
mon law the office of visitor is to judge according to the sta
tutes of the college, and to expel and deprive upon just occa
sions, and to hear all appeals of course : and that from him,
and him only, the party grieved ought to have redress : the
. founder having reposed in him so entire a confidence, that he
will administer justice impartially, that his determinations are [ 484 ]
final, and examinable in no other court whatsoever. And,
upon this, a writ of error being brought into the house os
' Lord Raym. 8.
I Lord Raym. 5. 4 Mod. 106.

Show. 3 Skinn. 407. Salk. 403.
Carthew. 180.

(13) In the university of Cambridge, I am inclined to think,
that the bishop of Ely has no visitatorial authority from prescrip
tion ; but that in every instance, in which he is visitor, he is ap
pointed by the express declaration and special provision of the
founder. He, without doubt, was fixed upon from the dignity of
hie station and the proximity of his residence.
lords,
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lords, they concurred in sir John Holt's opinion, and reversed
the judgment of the court of king's bench. To which lead
ing case all subsequent determinations have been conformable.
But, where the visitor is under a temporary disability, there
the court os king's bench will interpose, to prevent a defect of
justice b. Also it is sard that if a founder of an eleemosy
nary foundation appoints a visitor, and limits his jurisdiction
by ruks and statute?, if the visitor in his sentence exceeds
those rules, an action lies against him; but it is otherwise,
where he mistakes in a thing within his power (14).
IV. We come now, in the last place, to consider how
corporations may be dissolved. Any particular member may
be disfranchised, or lose his place' in the corporation, by act
ing contrary to the laws of the society, or the laws of the
land : or he may resign it by his own voluntary act k. But
1> Stra. 797. •
k 11 Rep. 98.
I 2 Lutw. 1566.
(14) No particular form of words is necessary for the appoint
ment of a visitor. Sit vifitatcr, or <vifitatienem commxidanms-, will create
a general visitor, and confer all the authority incidental to the of
fice; (1 Burr. 199-) but this general power may be restrained and
qualified, or the visitor may be directed by the statutes to do par
ticular acts, in which instances he has no discretion as visitor: as
where the statutes direct the visitor to appoint one oftwo persons, no
minated by the fellows, the master of a college ; the court of king's
bench will examine the nomination of the fellows, and if correct,
will compel the visitor to appoint one of the two. 2 T. R. 290.
New ingrafted fellowships, if no statutes are given by the founders
of them, must follow the original foundation, and are subject to the
same discipline and judicature. 1 Burr. 203. It is the duty of the
visitor, in every instance, to effectuate the intention of the sounder,
as far as he can collect it from the statutes and the nature of the
institution ; and in the exercise of this jurisdiction he is free
from all control. Lord Mansfield has declared, that " the
" visitatorial power, if properly exercised, without expence or de" lay, is useful to and convenient to colleges ; and it is now settled
" and established, that the jurisdiction of a visitor is summary, and
" without appeal from it." 1 Burr. zoo.
UiC
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the body politic may also itself be dissolved in several ways }
which dissolution is the civil death of the corporation: and in
this cafe their lands and tenements shall revert to the person,
or his heirs, who granted them to the corporation : for the
law doth annex a condition to every such grant, that if the
corporation be dissolved, the grantor shall have the lands
again, because the cause of the grant faileth '. The grant is
indeed only during the life of the corporation ; which may en
dure for ever : but, when that life is determined by the disso
lution of the body politic, the grantor takes it back by rever
sion, as in the cafe of every other grant for life. The debts
of a corporation, either to or from it, are totally extinguished
by it's dissolution ; so that the members thereof cannot re
cover, or be charged with them, in their natural capacities"1 :
agreeable to that maxim of the civil law "ft quid univcr" Jitati debetur , singulis noil debetur ; nee, quod debet unive>jitast
« Jmguli debent."
A corporation may be dissolved, 1. By act of parlia
ment, which is Loundless in it's operations. 2. By the na
tural death of all it's members, in cafe of an aggregate cor
poration. 3. By surrender of it's franchises into the hands
of the king, which is a kind of suicide. 4. By forfeiture of
it's charter, through negligence or abuse of it's franchises ; in
which cafe the law judges that the body politic has broken
the condition upon which it was incorporated, and there
upon die incorporation is void. And the regular course'is to
bring an information in nature of a writ of quo ivarranto, to
inquire by what warrant the members now exercise their cor
porate power, having forfeited it by such and such proceed
ings. The exertion of this act of law, for the purposes of
the state, in the reigns of king Charles and king James the
second, particularly by seizing the charter of the city of Lon
don, gave great and just offence ; though perhaps, in strict
ness of law, the proceedings in most of them were sufficiently
regular: but the judgment against that of London was re• Go Lin. 1 3.
* 1 Lev. 237.

n Ff. 3. 4. 7.
versed
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versed by act os parliament 0 after the revolution ; and by the
same statute it is enacted, that the franchises of the city of
London (hall never more be forfeited for anycause whatsoever.
And, because by the common law corporations were dissolved,
in cafe the mayor or head officer was not duly elected on the
day appointed in the charter or established by presc-;ption, it
is now provided ^ that for the future no corporation (hall be
dissolved upon that account ; and ample directions are given
for appointing a new officer, in cafe there be no election, or
a void one, made upon tlie prescriptive or charter day.
• Stat. 2 W. & M. c- K.

P Stat. n Ceo. I. c. 4.
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