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TO
THE RIGHT HONOURABLE
Sir

CHARLES ABBOTT,

Knt.

LORD CHIEF JUSTICE
OF
ENGLAND.

MY LORD,
I FEEL much gratified in dedicating this new
Edition of Hawkins's Pleas of the Crown to
your Lordship, inasmuch as it affords me the
public opportunity of expressing my feelings of
deep respect, (in common, I believe, with the
Profession at large,) for

that profound legal

erudition which justly called your Lordship to
the eminent station which you now fill.

And

having long practised in your Lordship's Court,
it is with equal gratitude I acknowledge the
kindness and urbanity I have ever received at
your hands in the performance of my professional
duties.

That your Lordship may long enjoy the vigour
of Health adequate to the discharge of your
ardent duties, is my sincere wish ; nor will the
completion of that wish be solely to your Lord
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ship's advantage ; for that the administration of
the Criminal Justice of the Kingdom should long
remain under the vigilant inspection of an able
and impartial Supreme Criminal Judge, is but
the wish of a good Citizen for the security of the
lives and liberties of his fellow subjects.

I have the honour to be
Your Lordship's
Most obedient humble Servant,
J. CURWOOD.

PREFACE.

THE presenting a new Edition of Mr. Serjeant
Hawkins's Work on the Pleas of the Crown to the
Profession, the Editor feels does not require any apo
logy.

For although the law has been greatly altered

in many respects since the work was first published,
yet the great mass of it still remains law to this day ;
and the work has, down to the present period, retained
an undiminished reputation.

To render the work

more extensively useful, by inserting the variations
made in the criminal law by modern statutes, and
noting subsequent decisions of the Judges, is what, the
Editor has attempted.

The manner of performing this

task may perhaps require an apology :—but he submits
his labours to the indulgent consideration of the Pro
fession.

There is, however, one liberty that he has

taken with the original arrangement of the work, which
he feels himself bound to explain his reasons for adopt
ing.

In the original arrangement of the learned au

thor, he followed the course before adopted by the more
ancient authors on Crown Law, viz. Staundforde, Hale,
Pulton and Dalton, of dividing his felonies, into felo
nies at common law and felonies by statute.

At a time

when the felonies by statute were comparatively few,
they formed but a sort of short appendix to the others,
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and did not derange the natural distribution of the work.
But now they have become so numerous, as to far ex
ceed those at common law; and it became necessary to
distribute them under proper heads, according to the
subject matter to which they related.

In doing this,

. it struck the Editor, that the whole of the First Book
relative to Offences might be newly arranged, according
to the Analysis of Mr. J. Blackstone ; which he ven
tures to consider the most perfect Analysis of the
law that has yet appeared.

He has accordingly so ar

ranged the First Book ; but in doing it, he has left the
text of Mr. S. Hawkins unimpaired, and has faithfully
preserved it entire.

With respect to former Editions. —The last was
published by Mr. Leach, in the year 1795.

But it

appears to the Editor of the present edition, that the
book was swelled to an unnecessary bulk, by the inser
tion of much matter wholly irrelevant, or but slightly
connected with a work which professed to treat only
of " Pleas of the Crown :" for instance, the whole of
the then Highway Act, verbatim, the Turnpike Act,
&c.

These excrescences are rejected in the present

edition; but as Mr. Leach did also bring down the
statutes and decisions to the date of his publication,
the matter which he inserted, and is still retained, is
distinguished by the mark with which he himself dis
tinguished his own additions, (t) The subsequent sta
tutes and the principal notes are the work of the pre
sent Editor.

There is one other matter to which the
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Editor wishes to advert, before he concludes.
objects are conciseness and correctness.

His

He has

not, therefore, accumulated all the cases which he
could collect, and detailed them at length.

He has

also very sparingly referred to the rulings of single
Judges.

This is not done from disrespect to such de

cisions ; but he has repeatedly heard the most able
Judges,—the present and late Lord Chief Justices of
the King's Bench, and others,—express their wish
never to hearof Nisi Prius decisions quoted as authority.
If they ought not to be received as settled law in civil
actions, still less ought they in the construction of
criminal statutes-, particularly when it is considered
under what circumstances of mere momentary consi
deration, a judge is frequently called upon at the
Assizes to deliver an opinion upon the construction
perhaps of a confusedly penned statute.

He has now only to repeat the hope, he has before
expressed, that his labours will meet an indulgent con
sideration, and a pardon for the many imperfections
which he fears may be found in the execution of his
task.

TO
THE RIGHT HONOURABLE
THOMAS

LORD

PARKER,

BARON OF MACCLESFIELD,
AND
LORD CHIEF JUSTICE
OF
ENGLAND.

MY LORD,
THE following Treatise, containing that part of the law,
which is peculiarly under the administration of the chief justice
of England, I presumed, in regard to the subject of it, to think
of presenting to your Lordship; which your goodness having
been pleased to permit, it is with the less uneasiness that I ven
ture to make it public ; for I could not hope to introduce it into
the world with greater advantage than under your protection.
This was the real ground of my ambition to dedicate it to your
Lordship, and not to give myself an opportunity of publishing
how much I honour those wonderful talents that have raised you
to so high a station. A private character indeed may be set forth
to advantage, and many virtues in it be made known by an address
of this nature, which might otherwise have lain for ever concealed ;
but your Lordship's is public and conspicuous, and can appear
nowhere with so much lustre as when you sit in judgment, where
that vast genius you are blessed with shines forth to aU the
world, adorned with all the improvements that human heart can
furnish, and supported with the greatest courage and integrity.
And nothing less, my Lord, could give you that command of
all the variety of business which comes before you, and that fa
cility with which you dispatch it. The most intricate points of
law, that have for ages lain in confusion and obscurity, when
they fall under your Lordship's consideration, receive such light,
are stated and explained with such exact method, and such pro
priety
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priety and beauty of expression, that the most polite composi
tions appear not more elegant, nor the most demonstrative more
convincing. This, my Lord, is the agreeable part of the exercise
of your authority, being no violence to that general humanity
which you delight to shew to all mankind. But the duties of
your office require you sometimes to put on another character,
and to shew the awful face ofjustice, to curb the rage of an un
ruly people, and to fright them into their duty by the terrors of
the law ; and it is with pleasure all good men see your Lordship
pursue the prevailing vices of the age with such zeal and indig
nation, that crimes no longer appear less odious for being fashion
able, nor are they more secure from punishment for being
popular.
These, my Lord, are blessings which the whole nation shares
in, and have an influence upon all parts of the civir administra
tion. But we, who have the honour to attend your Lordship at
the bar, are in a more particular manner to acknowledge our
obligations for that candour and condescension with which you
treat us. The encouragement you give to our weak endeavours,
no less engages our affections, than your comprehensive know
ledge and clear and accurate judgment command our reverence
and esteem.
Such goodness charms all that approach and feel it; and it
was with universal joy we saw your Lordship's firmness to the
present establishment, and great services to your country, distin
guished lately by an accession of honour from His Majesty,
whose wisdom in conferring his favours has eminently appeared,
by the many signal benefits the nation has received from those
w' ^ have the honour to serve him. I am with greatest
respect,
My Lord,
Your Lordship's
Most obliged and most humble Servant,
WILLIAM HAWKINS.

THE

AUTHOR'S PREFACE.

Nothing is more common than to hear those who have
taken only a superficial view of the Crown-law, charge it with
numberless hardships and undistinguishing rigour; whereas
those, who have more fully examined it, agree that it wants no
thing to make it admired, for clemency and equity, as well as
justice, but to be understood. It is so agreeable to reason, that
even those who suffer by it, cannot charge it with injustice ; so
adapted to the common good, as to suffer no folly to go un
punished, which that requires to be restrained : and yet so tender
of the infirmities of human nature, as never to refuse an indul
gence where the safety of the public will bear it : it gives the
prince no power, but of doing good, and restrains the people
from no liberty, but of doing evil.
It would be needless therefore to say any thing of the useful
ness of this treatise, could I be so happy as any way to come up
to the design of it, which was to vindicate the justice and reason
ableness of the laws concerning criminal matters, and to reduce
them into as clear a method, and explain them in as familiar a
manner, as the nature of the thing will bear.
Had any of the great men, who formerly have written on this
subject, gone through the whole law relating to it, all farther at
tempts of this kind had been unnecessary. The treatise pub
lished under the name of Sir Matthew Hale, is indeed very
useful, and written in a clear method, and with great learning and
judgment; but it is certainly very imperfect in the whole, and
seems to be only a model or plan of a work of this kind, which
is said to have been intended by him.
Sir Edward Coke's Third Institute is also a treatise of
great learning, and not unworthy of the hand that produced it ;
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but yet seems by no means a complete work, many considerable
heads being either wholly omitted in it, or barely touched upon.
The treatise of Sir William Staundforde seems to be
writ with great judgment, but he takes in a very small compass,
scarce mentioning any offences under felonies.
As for the Treatises of Lambard, Crompton, Pulton, and
D alton, they, having an eye chiefly to the direction of justices
of the peace, and treating of the Crown-law no farther than as it
concerns them, are far from being complete systems of it.
Upon the whole, I apprehend that none of the authors beforementioned were so perfect, but that, by reducing all the laws re
lating to this subject under one general scheme, they might ge
nerally be understood with much less difficulty than they have
hitherto been. This it was induced me to write on this subject,
and I hope to finish the whole in Two Books ; proposing in this
First to shew the nature of criminal offences ; and in the Second,
the manner of bringing offenders to punishment.
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CHAP. I.
OF THE PERSONS WHO MAY BE GUILTY.(l)

THE guilt of offending against any law whatsoever, necessarily i Hale, 15.
supposing a wilful disobedience, can never justly be imputed to j*c°"™-21those who are either incapable of understanding it, or of con- u " ' c'
forming themselves to it. Therefore, before I come to the se
veral kinds of offences, I shall shew what degrees of discretion
and freedom are required in the commission of them. For the
better understanding whereof, I shall consider what offenders
are excusable.—First, in respect of their want of reason.—
Secondly, in respect of their subjection to the power of others.
Sect. 1. As to the First Point, it is to be observed, that b. C6r.6l.iro.
those who are under a natural disability of distinguishing between Pult. 125, 126.
good W10.28.43.
Dalt. c. 147. 1 Hale, 16. 29. 515. Co. Lit. 847. 4 Co. 184. Hob. 284. 8 St. Tr. 328.
(1) Legal guilt is a violation of positive lav/ ; a
crime or misdemeanor may, therefore, be denned
the " wilful" commission or omission of any acts
in violation of a public law either forbidding or
j it. This definition comprehends both
and misdemeanors, which are synonimous
terms, though in common usage the word " crimes"
is made to denote offences of a deeper and more
etrocious dye, while smaller faults and omissions
of less consequence are comprised under the gentler name of " misdemeanors." (Bl. Com. lib. 4.
c 1.) But tbe act done or omitted, in order to be
t be wilful. The consent of the will
is that which renders human actions either comVOL. I.

mendable or culpable, and where tliere is no will
to commit an offence there can be no transgrcssion, saith Sir M. Hale (H. P. C. c. 2.) That
learned judge then goes on to state those causes
which the law of England notices as excusing the
fact from incapacity or defect of will, which hA
classes as follows:—1. Natural. 2. Accidental,
3. Civil Incapacities or Defects.—The natural is
that of infancy.—The accidental defects of will—
1. Dementia. 2. Casualty or Chance. 3. Ignoranee. The civil defects or want of will—1. Civil
Subjection. 2. Compulsion. 3. Necessity. 4.
Fear,

OF THE PERSONS. WHO MAY BE GUILTY Bk. 1.
good and evil, as (2) ifafants under the age of discretion, ideots,
and lunatics (3)s 'are/, hot punishable by any criminal prosecution
■whatsoever.;'"*. '•
.-•*•'•.•••'
Sect.
(?) Infancy, as is'tbovc observed, is a defect of
the will orundtysjandrhg. Infants under the age
of discretion clugut not to be punished by any criminaj prosecution. What the age of discretion is,
' iJiiaJter-oT variety in different nations. (Bl. Com.
'h
■By0the*'Xcivil law, the age is distributed into several periods for several purposes. The complete
full age as to matters of contract is twenty-five
years. (Inst. lib. 1. tit. S3. Dig. lib. 4. tit. 4.) But
according to the law of England, twenty-one yean.
(Co. L. 103. Lit. sect. 104.)
As to matters of crimes and criminal punish
ment, especially that of death, the civil law dis
tinguishes the age of minors into three periods—
Infantia, from the birth until seven years of age ;
Fceritia, from seven to fourteen years of age ;
and Pubertas, from fourteen years and upwards.
Indeed pubertal plena is eighteen years. (Dig.
lib. 1. tit. 7. de Adoptionibus, c. 40. sect. 1.
Inst. eod. tit. sect. 4.) The period of pueritia is
again sub-divided into two equal parts. From
seven years to ten and a half is etas infantia proxi
mo. From ten years and a half until fourteen is
etas pubertati proiimn. Fourteen years is the age
of pubertal in relation to crimes and punishments.
With respect to the first age, infantia or infancy,
which lasts to the period of seven years within
that age and the next period of irtos infantia proxi
mo, that is, to ten yeais and a half, there could be
no guilt of a capital offence, and therefore the in
fant could not be punished, infants of that age
being considered doli iucapaces. (Dig. lib. 47. tit.
12. de Sepulchre violate, lib. 3. sect. 1.) The
next period of pueritia was from ten years and a
half until fourteen, being the age pubertati proxi
mo. Within this period the infant was prininfacie
considered doli capax, and so might be punished
for a capital offence, but with a power in the judge
to mitigate the rigor of the sentence on account of
the youth of the offender. (Dig. lib. 4. tit. 4. de Minoribus, c. 37. Sec. 1. in Delictis.) Fourteen years
was full age as to responsibility in relation to
crimes and punishment. (Dig. lib. 29. tit. 5. de
Senatus-Consulto Silaniann, sect. 32.)
Thus far as to the civil law. By the law of
England an infant under seven years of age can
not be guilty of felony, whatever circumstances of
discretion may appear : for, expresumptumejuris, he
cannot have discretion, and no averment shall be
received against that presumption ; and in matter
of crime there is no difference as to the age of
male or female, though for certain civil purposes
there is a distinction adopted between the ages of
the different sexes. (H. H. P. C. c. 3.) With re
spect to the whole of the next period, from seven
to fourteen years of age, the law of England pre
sumes in favour of the infant that he is doli incapax,
but this presumption may be rebutted by evi
dence ; and if it shall appear that the infant was
doli eapax, he may be convicted of a capital crime
and executed. And our law books have preserved
several instances where children of the ages of ten,

eleven, and twelve, have been convicted and exe
cuted. (Fost. 72. Bl. Com. b. 4. c. 2. H. H. P.
C. c. 3. p. 26.) At the completion of fourteen
years of age, infants are fully responsible for any
felonious act, being then presumed to have arrived
at the age of discretion. (Co. L. 247.)
In certain cases of misdemeanor, however, the
law privileges a minor under twenty-one years of
age from punishment ; but these in general are
cases of nonfeasance, because in such case laches
shall not be imputed to him, (Bro. Sauver default.
50. Cro. Ja. 465, 466. Co. L. 246. b.) as non
repair of a bridge, &c. (Bl. Com. 4. c. 2.)
(3) Ideots, lunatics during their lunacy, and
madmen, are all incapable of committing crime, as
falling within that accidental defect of the will in
cluded by Lord Hale under the term dementia, or
insanity. An ideot is one of defective understand
ing from his birth. He is thus described by Fitz
Herbert. (N. B. 532.) " He who shall be said to
be a sot and ideot from his birth is such a person
. who cannot account or number twenty pence, nor
can tell who was his father or mother, nor how old
he is, &cc. so as it may appear he hath no under
standing of reason what shall be for his profit, or
what for his loss. But if he have such understand
ing that he know and understand his letters, and
do read by teaching of another roan, then it seems
he is not a sot or natural ideot" But, as Lord
Hale observes, these may be too narrow grounds
though they be evidence, and the question is one
of fact, triable by a jury and sometimes by inspec
tion. (H. P. C. c. 4.)
A lunatic is one who has lucid intervals, and is
only occasionally insane. Madness is fixed and
permanent disease of mind, causing continual insa
nity. If a person commit a crime while under the
deprivation of reason, he is not criminally respon
sible ; and if it shall appear to the jury that the
accused was labouring under insanity at the time
the fact was committed, they ought to pronounce
a verdict of not guilty ; but inasmuch as it is dan
gerous to the public that insane persons, who have
shewn a mischievous disposition, should be suf
fered to' go at large, it is enacted by the 17 G. 2.
c. 5. that dangerous lunatics, who are vagrants,
are to be imprisoned and sent to their proper
homes. But this act only applied to the cases of
vagrants, and therefore, by a subsequent statute,
(39 & 40 G. 3. c. 94.) it is enacted, sect 1. " that
in all cases where it shall be given in evidence upon
the trial of any person charged with treason, mur
der, or felony, that such person was insane at the
time of committing such offence, and such person
shall be acquitted, the jury shall be required to
find specially whether such person was insane at
the time of the commission ofsuch offence, and to
declare whether such person was acquitted by them
on account of such insanity ; and if they shall find
that such person was insane at the time of com
mitting such offence, the court, before whom such
trial shall be had, shall order such person to be
kept in strict custody, in such place and in such
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Sect. 2. Indeed it was anciently holden, in respect of that high * Ro"regard which the law has for the safety of the king's person, that
309?*
a madman might be punished as a traitor(4) for killing or offer- Sum. 43.
ing
3 Inat
.* to kill the king
0 : but this is contradicted by the later opir Co.
Lit.6.247.
a101184 Co. 124.
1 Hale, 36, 37. 4 Comm. 25.
Sect. 3. And it seems agreed at this day, that if one who has |6 As»- 27•
committed a capital offence become non-compos before convie^
tion, he shall not be arraigned ; and if after conviction, that he 1 And. 107.
shall not be executed.
i°r9„
3 Inst. 4., 6.
1 Hale, 34, 35. 4 St. Tr. SOS. 8 St. Tr. 285. 4 Comm. 24, 25. S95.
Sect. 4. And. by the common law, if it be doubtful whether a 1 And- 107criminal who at his trial is in appearance a lunatic, be such in t £{e'
'
truth or not, it shall be tried by an inquest of office, to be re
turned by the sheriff of the county wherein the court sits ;(5) and
if it be found by them that the party only feign himself mad, and
he still refuse to answer, he shall be dealt with as one that stands
mute. (6)
Sect. 5. And if one who wants discretion commit a trespass ? r. Abr. 547.
against the person or possession of another, he shall be com- B. Cor. 6.
pelled in a civil action to give satisfaction for the damage.
CobLit247
289. Plow. 364. 2 Inst. 284.414. Pop. 141. Brownl. 197. Nov, 129. C. Jac. 467. 1 Hale, 15,
16. 20. 3 Bac Ab. 131. 2 Comm. 291. 4 Comm. 22.
Sect. 6. And he who is guilty of any crime whatever through Co- Litthis voluntary drunkenness, shall be punished for it as much as if pij^il*"
he had been sober.
4 Co. 1 25.
Dalt c. 148. 4 Comm. 26. 8 St. Tr. 285.
Sect.
manner as to the court shall seem fit, until his Ma lawfully using a hand gun unintentionally sets fire
jesty's pleasure shall be known. And it shall be to a bam full of corn, (which is felony if wilfully
thereupon lawful for his Majesty to give such done,) lie shall not be guilty of felony, though his
order for the safe custody of such person during act in using the gun was vnlawful. This at least is
his pleasure, in such place and in such manner as the opinion of Sir M. Hale (H. P. C. vol. i. p.
to his Majesty shall seem fit." And by sect 2. of 569.) contrary to some older authorities. (Dulton.)
the same act, where an insane person is indicted,
The opinion of Hale seems most consonant to
and cannot be tried on account of his insanity, reason and justice, and accords with the maxim of
and his insanity is found by a jury inipannelled for Lord Bacon—" In crimyudibus eufficit generate mathat purpose, he is to be dealt with in like manner. " titia intentionia cum facto paris gradus." (ReTbe next accidental defect of the will, as stated gula 15.)
by Lord Hale, though not noticed here by Mr.
(4) See 33 H. 8. c. 20. repealed by 1 & 2 P.
Serj. Hawkins, is casualty or chance ; that is, & M. c. 20. 2 State Trials, 7.
where a party has committed an act which he did
(5) It may be tried either by the inspection of
Bet intend to have done. If any accidental mis the court, 1 Hale, 33. Tr. p. Pais, 14. FiU. N. B.
chief happens in the prosecution of a lawful act, 517.— by evidence given to the jury, who are
the party not intending the thing that happened, charged to try the indictment, 3 Bac. Abr. 81.
stands excused. But if a man I* doing that which 1 Hale, 33. 35, 36. Savil, 50. 1 And. 107.—or,
u unlawful, and a consequence follows which he being a collateral issue, the fact may be pleaded
did not intend or foresee, his want of foresight shall and replied to ore tenxu, and a venire awarded, re
be no excuse. (B. Com. v. 4. c. 2.) But in order turnable instanter, in the nature of an inquest of
to make a party guilty of felony, under these cir office. Fost. 46. Kel. 13. 1 Lev. 61. 1 Sid. 72.
cumstances, it should seem that bis original inten 4 Comm. Appen. s. 3. And this method, in cases
tion should be afelonious intention. Where a party of importance, doubt, or difficulty, the court will,
intending to commit one felonious act unintention in prudence and discretion, adopt. 1 Hale, 35.
ally commits another felonious act, he is clearly Sav. 56. 1 And. 154.
guilty of felony ; but where the original intention
(6) For the consequences of j
was only to commit a trespass, as where a man un- Bk. II. c. 13. s. 9.
B2
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Kely. 53.
Dalt p. 533.
1 Hale, 617.

Sect. 7. Also he who incites a madman to do a murder or other
crime, is a principal offender, and as much punishable as if he had
done it himself.

F. Cor. 118.
129.
12 Ass. 30.
B. Cor. 6. 61.
133. 136.
S. P. C. 16.
35 H. 6. 11.
1 Hale, 434.
569, 570.
Flow. 19.
Palt 125.
Foster, 70.
(o) 1 Hale, 27.

Sect. 8. And if it appear by the circumstances, that an infant
under the age of discretion could distinguish between good and
evil, as if one of the age of nine or ten years kill another, and hide
the body, or make excuses, or hide himself, he may be convicted
and condemned, and forfeit, &c. as much as if he were of full age.
But in such a case the judges will in prudence respite the execu
tion, in order to get a pardon : and it is said, that if an infant,
apparently wanting discretion, be indicted and found guilty of
felony, the justices themselves may dismiss him without a pardon,
&c.—t But this authority to dismiss him must be understood (a)
of a reprieve before judgment, or that the jury find the prisoner
within the age of seven years, or not of sufficient discretion to
judge between good and evil.

Leges Inse, 58.
S. P. C. 16. 42.
27 Ass. 40.
Sum. 65.
Kely. 31.
1 Hale, 45.516.
B. Cor. 16. 108.
Dalt 134. 157.
4 Comm. 2H.
3 Inst 108,
Sum. 65.
1 Hale, 44.

Sect. 9. As to the second point, viz. how far those are to be
excused who are under the power of others :—hfeme covert is so
much favoured in respect of that power and authority which her
husband has over her, that she shall not suffer any punishment
for committing a bare theft (7) in company with, or by coercion
of, her husband.

Sum. 65, 66.
Dalt 104.
F. Cor. 199.
383.
a Bk. 3. 29.
134.
i Hale, 45. 516.

Sect. 10. Neither shall she be deemed accessary to a felony for
receiving her husband who has been guilty of it, as her husband
shall be for receiving her.
Sect. 1 1. But if she commit a theft of her own voluntary act,
or by the bare command of her husband, or be guilty of treason,
murder, or robbery, in company with, or by coercion of, her hus
band, she is punishable as much as if she were sole.
Lucas, 63. Rely. 31. S. P. C. 13. 142. 2 Comm. c. 20. 4 Comm. 29.
Sect.

may be repelled by evidence, to shew that she was
(?) The principle upon which the wife is ex
cused from punishment for offences committed the instigator of the offence, in which case she, as
in her husband's company is, that she owes him well as the husband, may be convicted, (1 H. H.
■the highest obedience. And this the law of Eng P. C. 516.) And herewith agrees the ancient law
land carries so far as to excuse her from the pu as stated by Bracton, (lib. 3. c. 32.) who says,
nishment of certain felonies committed in his pre " Quid erit si uior cum viro conjuncta fuerit, vel
sence, which the law presumes to be equivalent to " cmfttsafuerit quod viro tuo consilium prastiterit
" et auxilium t Nunquid tcnebantur ambo f imd
coercion and command on his part. But she is an
swerable in all cases when she offends alone, and " ut videtur"—and he goes on to add, " sicut sunt
"
participts in crimine, ita debent esse participes in
Mr. Serj. Hawkins states above, that she is re
sponsible in cases of treason, murder, and robbery, " poena." From the same author it also appears,
though committed in company with her husband. that if the stolen goods were found in her own
With respect to treason and murder, there is no peculiar possession, it was a presumption of her
doubt But it may be doubted whether he is cor guilt " In certis casibus," says he (in the same
rect when he says she is not privileged in robbery. chapter) " de furto teneiitur uxor si fvrtum inveIt is not.a more heinous offence than burglary, and " niatur sub clavibus, quus quidem cloves, habere
in the latter case she is privileged (Kelyuge, 31.) " debet uxor sub enstodia et cura sua ; cloves, vis.
Treason and murder form exceptions, the first being " dispense siue, area sua et scrittii sui, et si alifounded in policy, and murder propter odium de " quando furtum sub clavibus istis inveniatur, uxor
licti. This presumed coercion, however, arising " cum viro culpabilis erit, sc. vir si consenserit vel
from the presence of the husband, is but a legal " rem et i
presumption, and like other legal presumptions

.Cb. I.
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Sect. 12. Also a wife may be indicted together with her husband, and condemned to the pillory with him for keeping a
bawdy-house ; for this is an offence as to the government of the
house, in which the wife has a principal share ; and also such an
offence as may generally be presumed to be managed by the in
trigues of her sex.

2 Roll. 39.
3 Keb. 3*.
Hob*'^10'
3 Saik. 384.

Sect. 13. And generally afeme covert shall answer, as much as
if she were sole, for any offence not capital, against the common
Jaw, or statute : and, if it be of such a nature that it may be committed by her alone, without the concurrence of the husband, she
may be punished for it without the husband, by way of indictment ; which being a proceeding grounded merely on the breach
of the Jaw, the husband shall not be included in it for an offence
to which he is no way privy. And if a woman bring a malicious
appeal for the death of her husband, known by her to be alive,
she may be imprisoned for the false appeal, till she make fine to
the king, and the husband shall go at large. But if a wife incur
the forfeiture of a penal statute, the husband may be made a
party to an action or information for the same (as he may be
generally to any suit for a cause of action given by his wife), and
shall be liable to answer what shall be recovered thereon.

9C0.7*.
C. Jac. 48?.
|J^"
s Keb. 634.
Hob. 93.
3 Keb' 3i'
,
8 Hen. 4. it.
P. Cor. 73.
Bag"^.'s94.
No;, 103.
Sav- 25lRo"'93-

Sect. 14. Neither a son nor a servant are excused the commis- Sum. 66.
sioti of any crime, whether capital or not capital, by the command JJ°|°r'^13,
or coercion of the father or master. (8)
1 h^c> 4j
(8) There are also other defects of will which
the parties from guilt and punishment ; as
"Ignorance." But this must be an ignorance of
fact, as where one, upon being alarmed in the
night by the cry of robbers breaking into his
dwelling-house, in mistake killed a person who had
been secreted in his house by his servant, supposing
him to have been one of the thieves ; and not an
of law ; for ignorance of the law excuses
Every one of the age of discretion and

compos mentis is bound to know the law and presunted so to do, " Igrwrantia eoriim qu& quis scire
" teneturtu»tfxcii»at,"(Plowden,343.a.H.H.P.C.
c. 6.) Compulsion and fear are also matters of
excuse. As where an enemy compels a man to
serve against his lawful sovereign, (H. H. P. C. c.
8. & 9.) But these circumstances of excuse must
be proved by the prisoner, unless they arise out of
the evidence against him, (Foster, 255. Lord
Raymond, 1493.)

CHAP. II.
OF HIGH TREASON. (1)
Of offences against man, some are more immediately against Prin. P.L. 116.
the king, others more immediately against the subject.
Offences
v
(l) It is, perhaps, one of the most important rights text of law. Sir Edward Coke calls it a blessed
of a free state, that the law of high treason should statute. And although, since the period of its first
be well defined, and that what acts shall and shall enactment, the Statute Book of England, in the
not be considered treason should be clearly ascer times of tyranny and of faction, has been disgraced
tained. If the crime of high treason be indefinite, with many absurd and wanton enactments on the
says Baron Moutesquicu, this alone is sufficient to subject oi high treason, yet in the healthier times
make the government degenerate into arbitrary of our constitution, we have always recurred to this
power.—Sp. L. b. 12. c. 7. With us the statute statute as to a standard which ought not to have
of 15 Ed. icl has always been considered as a been departed from. The statute itself created no
htta bulwark and protection of the subject against new treason, but the matters therein declared to be
the oppression of sovereign power under the pre- high treason were all clearly so considered at com-
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Offences more immediately against the king are either capital
or not capital. The capital offences of this nature are either high
TREASON Or FELONIES.
And
nion law. But also before the passing of that act alive to the loss of the profits of the forfeiture of
many other matters had been ruled to be treasons, their tenants by thus enlarging treasons ; as in
which had not been before well defined. Amongst the case of a conviction for treason the crown took
these was " accroaching royal power," which was the forfeited estate and not the lord, as in cases of
an offence evidently so ill-defined, that whatever felony. And, perhaps, it might be more this feel
the ruling power of the day chose to consider an ing of self-interest that made them anxious to re
accroachment of royal power, might bring a man strain the law of treason within proper limits, than
within the guilt and penalties of treason. But the any enlarged views of political security against the
compassing the death of the King or his heir—the incroaebment of power upon private and personal
violating his wife, or his heir's wife—the forgery of freedom. However, it appears that the statute
his seal—seem always to have been considered itself points at a case such as the one above cited,
such acts of treachery, that, by the feudal consti for after enacting what shall thereafter be consi
tutions, if a tenant had offended against his lord in dered treason, it goes on to add, " And if, par case,
these respects, it was a forfeiture of his feud, " any man of this realm ride armed, covertly or
being a treacherous breach of that fealty* which " secretly, with men of arms against any other to
the tenant owed his lord in return for the protec " slay him or rob him, or take him, or retain him
tion which the lord, by the same feudal constitu " until he hath made fine or ransom to have his
tions, was bound to afford his tenant. So with re " deliverance, it is not the mind of the King or his
spect to the king and his subjects—the same acts " council, that in such case it shall be judged treawere an aggravated degree of treachery and breach " son, but shall be judged felony or trespass, acof that allegiance which the latter owed to the for " cording to the laws ofthe land of old times used,
mer. Hale in his History, b. i. c. 12. gives several " and according as the case requireth." But to
cases which had been ruled to be treasons before whatever motives in the Commons the petition may
the passing of the statute, and particularly the one be ascribed, it has produced a statute which is and
which probably produced (he petition of the Com ought to be revered by the English people, as most
mons upon which the statute was founded. The clearly defining what shall and what shall not be
record of the case is, Trinity, 21 Ed. 3. Ret. 23. considered high treason. The enactments are dis
John Gerbage, Knight, was indicted " quod ipse tinct and intelligible, and Sir M. Hale observes,
" simul cum aliis in campo villa de Royston in alti upon a review of them and former eases,—1. How
" rcgid ttrati," rode armed with bis sword drawn in necessary it was that there should be some fixed
his hand, *' modo guerino," and assaulted and took and settled boundary for this great crime of trea
William de Bottisford, and detained him till he son ; and of what great importance the statute of
paid £90. for his ransom, and " Usurpando sibi in- Ed. 3. was for that end. 2. How dangerous it is
ufra regnum regis Registm potestatem ipso domino to depart from the letter of that statute, and to
" Rege in partitm extent eiistente contra sui ligeun- multiply and enhance crimes into treason by ambi
" tiam et regis et corontc suaprejudicium et seditioncm guous and general words, »s " accroaching royal
" manifestam" He prayed his clergy, but was " power," " subverting of fundamental laws," and
ousted of it, because '* privileghun clertale in hujus- the like. 3. How dangerous it is, by construction
" modi casu seditionis, secundum legem et consuetu- and analogy, to make treasons where the letter of
" dinem, regiu hactenus obtentas et usitatas, non est alio- the law has not done it. For such a method admits
" candum." But lie, refusing to plead upon thedenial of no limits or bounds, but runs as far as the wit
of clergy, was not convicted as in case of treason, and invention Of accusers and the odiousness and
but was put to penance, " ad penitentiam siuim." detestation of persons accused will carry men."
Two of his companions being convicted by verdict, This doctrine is worthy of the great and good man
had judgment, " quod distraltantur et suspendantur.'' who delivered it, but that it has been observed by
This judgment it seemed troubled the Commons all succeeding judges cannot be said with truth.
in parliament, who thought that the accroaching of For it may be justly doubted whether some of the
royal power was somewhat too general a charge of constructions subsequently put upon the statute are
treason before the ordinary courts ofjustice, though fairly warranted by its text Thus it has been
it had been used in charges of treason in parlia ruled and is now settled, that any attempt to re
ment, and, therefore, in the parliament following, strain the royal person, or to conspire to levy war
held Crastino HUarii, 21 Ed. 3. n. 15. there is a against him, arc overt acts of compassing his death.
petition in parliament in these words—" Item, prie Does it not look like making a constructive treason
" les Commen que come ateunt desjustices on place de- where the letter of thelawhasnotdone it? So again,
" vant eux ou de novel ont adjudges pur treason, ac- the constructive levying of war. And although
" croachment de royal poer, pry U dit Commen que le the statute requires every treason to be manifested
" point suit detclure en ceo parlement, en quele case Us by " open deed, and the parties provably attainted
" accrochent royal poer, par quei les seigneurs perdent " by persons of their own condition," yet we see
" lour profit de la forfeiture de lour tenants et les ar- that there has been a strong inclination at some
" reyntt benefice de Saint Eglue." It is remarkable periods to make mere words an " open deed," or,
in this petition, that the Commons seem sensibly in other words, to create constructive overt acts of
• See Mirror, c. 1. s. ?.
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And F1HST, Of HIGH TREASON.
Sect 1 . Before the 25 Edw. 3. c. 2. there was great diversity
of opinions concerning high treason; and many offences were
taken to be included in it, besides those expressed in the said
statute ; as the killing of the king's father, brother, or even his
messenger ; producing the pope's bull of excommunication, and
pleading it in disability; refusing to accuse a man in the king's
courts, and summoning him to appear, and defend himself before
a foreign prince ; and other such like acts tending to diminish
the royal dignity of the crown.

3 Inst 7.
B. Trea."i4.
^ A"' ^
Staunf. t.
PriiuP.L. n«
i°H,,|e"76to
87.

Sect. 2. But all treasons were settled by the statute of 25
Edw. 3. c. 2. which, by 1 Mary, sess. 1. c. 1. was reinforced, and
again made the only standard of treason. AH statutes, therefore, j8 eiu.1*.* t *'
between the statute of 25 Edw. 3. and the statute 1 Mary, sess. I .
c. 1. which made any offence high treason or petit treason, or
misprision of treason, are abrogated ; so that no offence is, at
this day, to be esteemed high treason, unless it be either declared
to be such by the above statute of King Edward the Third, or 3*5 Geo. S. c. 7.
made such by some statute since the first of Queen Mary.
if Geo. c. 6.
I shall therefore consider, First, such offences as are high
treason within the said statute of 25 Edw. 3. or other statutes
grounded thereon, aud explaining the same.—Secondly, such
as are made high treason by subsequent statutes.
By the statute of Edward the Third there are four kinds of 1 Hale, 87.
HIGH TREASON j
Sum. 17.
1. That which immediately concerns the king, his wife, or
children.
2. That which concerns his office in the administration of
justice.
3. That which concerns his seal.
4. That which concerns his coin.
And
constructive treasons. Such, at some periods of
our history, has been the servility of judges to
royal authority. Indeed we need go no farther
than the next reign of Richard II. after passing the
statute, lo see bow far a bench could disgrace itself.
After a commission had been extorted from that
weak prince, by parliament, by which certain
nobles were empowered to administer public affairs
and to redress grievances arising from his mal-administrarion, unwilling to submit to the restraints
imposed upon him, in the 11th year of his reign he
called together divera of hit judges, the two chief
justices, and some other men of the law, and pro
pounded to them certain questions, amongst others,
" Qualem pa-tium merentur, qui compulerunt sive arc~
" tarunt Regem,ad amsentiendum confectionidictorum
" itatvti, ordinstiona tt commissionis ? Ad quam ques.
" tionem unanrmiter reipcmderunt, quod sunt ut prodim tore* merit* purdendi. Item, quatiter sunt ilii Jnt" niendi qui tmpediverunt regem, quo minus potent

" extrcert qua ad rugalia et prterogatrmm nam perti" nuerunt ? Unanimiter etiam responderunt quod sunt
" ut prvdHores etiam puniendi."—(State Trials, vol. i.
p. 107. 110. N.Ed. p.8. 13, 14. O. E.) But this
doctrine was their own ruin ; for Gloucester and the
factious nobles being predominant, the judges were
all themselves declared guilty of high treason for
these opinions, and sentenced to be hanged, drawn,
and quartered. Tresillian, the chiefjustice, was ex
ecuted, the rest had their sentences mitigated into
banishment to Ireland. The sentence against them
was clearly illegal, but they had taught their oppo
nents the way to let loose from the rigid rule of law.
And when judges, who arc the expositors uf law,
or, as they have been called, " Lex loquent," with a
statute before them, whose enactments are so dis
tinct as the statute of treasons, could so far forget
their duty to their country as to give such opi
nions as above stated, it is not matter of regret
that the evil recoiled upon their own heads.

OF HIGH TREASON.
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And these three last are called Interpretative Treasons.
High treason concerning the king, his wife, and children, is
thus declared :
.
l H 4 c xo
Kely. 20." '
3 Inst. i. 6. US.
I)Cer |g 2gg
lis. 332.
B. Trca. 1,2,3.
199ii1«73asf*
Co. Pla. 360.
3 Co. 2. 10.
7 Co 33
13 Co. 54.
Satii, 4.

^ect' 3"
tne sa'^ statute °f 25 Edw. 3. stat. 5. c. 2.
" Whereas divers opinions have been before this time, in what
" case treason shall be said, and in what not, the king, at the re" quest of the lords and of the commons, hath made a declaration
" m tne manner as hereafter followeth ; that is to say, when a
" man doth compass or imagine the death of our lord the king,
" or °^ our
^e 1ueen> or °^ tneu* eldest son and heir; or if
" a man do violate the king's companion, or the king's eldest
" daughter unmarried ; or the wife of the king's eldest son and
" ne'r> or
a man ^° 'evv war agam8t our l°rd the king in his
" realm, or be adherent to the king's enemies in his realm, giving
" them aid and comfort in the realm or elsewhere, and therefore be
" provably attainted of open deed by the people of their condition."
For the explication of which I shall consider,
First, The branch relating to the king and his relations.
Secondly, That concerning the levying of war, and adhering
to the king's enemies, &c.
Thirdly, That concerning an overt act.
I. As to the branch relating to the king and his relations, I
shall consider the following particulars : 1. Who may be guilty ?
2. What is the import of the words, " compass or imagine the king's
" death f 3. Who is a king within the act? 4. What is the ex
tent of the clause concerning the king's relations ?

Kcih». 181. &c
Sect. 4. As to the first point, viz. Who may be guilty? I
3 Inst. 4. 8.
shall take it for granted at this day, that all subjects of the age of
Uac°aUx256 discretion, and of sane memory, whether they be ecclesiastical
5 Bac. Ab. 112. or temporal, men or women, are included within those general
words, " When a man doth compass, &c."
(«) B. Trea. 32.
3 1'^5^ii.
Co. Lit 12*'
Sam. io. 15.
1 Hale, 96.—
5 St. Tr. 23.
6 St. Tr. 87.
S^lPiWl
Salk. 631. 633.
Cartfa. 3i9.
Skin. 360. 425.
L. Ray. i.

Sect. 5. Also it seems clear, that the subjects of a foreign
prince coming into England, and living under the protection of
our king, mav» m respect of that local ligeance which they owe to
him, be guilty of high treason (a), and indicted (2), that they
contra dominum regem (the words naturalem dominum suum being
omitted) did compass, &c. contra ligeantiec sua debitum (6). And
it is said, that even an ambassador committing a treason against
king's life, may be condemned and executed here; and that
*°r otner treasons he shall be sent home. And it hath been
holden, that there is no need of the words contra ligeantite sua
debitum in an indictment for a treason which is made such by
statute, and is not a treason in its own nature ; and that there is
no
(2) On the 12th June, 1707, a rule to the fol- " a war with his native country, go thither, and
lowing effect was laid down by all the judges : " If " there adhere to the king's enemies for purposes if
" an alien, seeking protection in England, and " hostility, he may be dealt with as a traitor."—
" having a family and effects here, should, during Foster's C. L. 185.
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do necessity for the words contra ligeum supremum dominum 3 Lev. 396.
suum in any indictment of treason.
S95°? Co*6.
12 MooVU. 95. 1 Hale, 59.
Sect. 6. But it seemeth that aliens, who in a hostile manner B. Trea. l. 32.
invade the kingdom, whether their king were at war or peace 3 Inst 11.
with ours, and whether they come by themselves or in company £°^ ^,s"
with English traitors, cannot be punished as traitors, but shall be 5 Bac. Ab. 112.
dealt with by martial law.
5 St. Tr. 23.
Sect. 7. It hath been resolved (c), That one born a natural
subject is bound to such an inseparable allegiance to our king,
that howsoever he may endeavour to renounce it, and transfer his
subjection from his natural to a foreign prince, yet if he practise
what in any other subject would amount to high treason, he
shall suffer as a traitor.

(c) Dr. Storey's
ca>e> ?y- 300.
ih^1'^
and see Mac- '
Donald's case,
u 59,

Serf. 8. As to the second point, viz. the import of the
words " compass or imagine the king's death ;" since the said
statute these words have been so strictly followed, that where a
king has been actually murdered, yet not the killing him, but the
compassing his death has in the indictment been laid as the
treason, and the killing as an overt act thereof.
Sect. 9- And such compassing the king's death may be manifested not only by overt acts of a direct conspiracy to take away
his life, but also by such as shew such a design as cannot be executed without the apparent peril thereof ; as by (a) writing letters
to a foreign prince, inciting him to invade the realm ; or assembh'ng men together in order to (b) imprison or (c) depose the king,
or to (</) compel him by force to yield to certain demands, or to
levy war against his (e) person.

Kely. 8.
1 Hale, 107.
pn^p6^' U3,
Fost. 193.196.
3 Inst. is.
(o) Dyer, 298.
z"^'!^6'
j stTr.199.
£06.
* Vera. 315.
4 gt. jT. 406.
1 Hale, 120.
W 3JJnst' 6"

(e) Kely. 20, 21, 22. Qu. B. Trea. 24. (d) 11 Mod. 322. Moor, 621. (e) Kcly. 14, 15. 17. 20, 21.
3 Inst. 6. 12. 38. Kely. 20, 21, 22. Yet this was made a query in B. Trea. 24. 11 Mod. S22. Moor, 621.
Kely, 14, 15. 20, 21.
Sect. 10. But it is possible that it may not be proved by an act 5 Inst. 6.
which directly causes the king's death, as the glancing of an 1 litie- 107,
arrow did that of William RuJ'us, proving fatal merely through
an unfortunate accident, and being accompanied with no unlaw
ful circumstance.
Sect. 1 1. As to the third point, viz. Who is a king within
this act ? it seems agreed, that every king for the time being, in
actual possession of the crown, is a king within the meaning of
this statute. For there is a necessity that the realm should have
a king, by whom and in whose name the laws shall be administered ; and the king in possession being the only person "who
either doth or can administer those laws, must be the only person
who has a right to that obedience which is due to him who ad
ministers those Taws ; and since by virtue thereof he secures to
us the safety of our lives, liberties, and properties, and all other
advantages of government, he may justly claim returns of duty,
allegiance, and subjection.

3 Inst 7.
9 ^Je4"10'j
&c_ '
Fost. 188. 400.
4 Comm. 77.

Sect. 12. And this plainly appears even by the prevailing opi- 1 Hale, 61. 102.
nions Stow. Ann. 418.

10

OF HIGH TREASON.

Bk. l.

Kos. 398. 186.
B Xr™i. io 32
3 Inst 7.
Dalt 223.

nions in the time of king Edward the Fourth, in whose reign the
distinction between a king dejure and defacto seems first to have
begun; and jet it was then laid down as a principle, and taken
for granted in the arguments of Bagot's Case, that a treason
against Henri/ the Sixth while he was king, in compassing his
death, was punishable after Edward the Fourth came to the
crown; from which it follows, that allegiance was allowed to
have been due to Henri/ the Sixth while he was king, because
every indictment of treason must lay the offence contra ligeantite

9 Ed. 4. l, J.
B. Judg. 44.
PateQu"^?2
Dcuiien, s.
Ksempt, 4.
Judg. 42. F.
Ass. 29. Deniz.
4 Inst. 43.
1 131. Com. 90.
4 Bl. Com. 78.

Sect. 13. It was also settled, That all judicial acts done by
Henry the Sixth while he was king, and also ail pardons of felony
an(* charters of denization granted by him, were valid ; but that
a pardon made by Edward the Fourth before he was actually
king, was void even after he came to the crown.
°
1. 9 Ed. 4. 1, 2. 11. 9 Ed. 4. 2.
Sect. 14. And by the 11 Hen. 7. c. 1. it is declared, " That
all subjects are bound by their allegiance to serve their prince
an(j 80vereign lord for the time being, in his wars, for the defence
of him and his land against every rebellion, power, and might
reared against him, &c. and that it is against all laws, reason and
good conscience, that they should lose or forfeit any thing for so
doing ;" and it is enacted, " That from thenceforth no person or
" persons that attend on the king for the time being, and do him
true and faithful allegiance in his wars, within the realm or
" without, shall for the said deed and true duty of allegiance be
" convict of any offence."

Foster, 399.
Sect. 15. From hence it clearly follows, First, That every king
m«ndd<i3 °'~ ^or ^e t'me ^e'nS nas a "ght to the people's allegiance, because
Fleu b. 3. ci6. they are bound thereby to defend him in his wars against every
s. 22.
power whatsoever.
4 Comm. 77.
Foster, 188.

Foster, 402.
Kelt. 14.

Kely. 14, 15.
i Keb. 315.
4 ConuD°77.

Sect. l6. Secondly, That one out of possession is so far from
having any right to our allegiance by virtue of any other title
which he may set up against the king in being, that we are bound
by the duty of our allegiance to resist him.
• 1
Sect. 17- It is true indeed, that after the restoration of king
Charles the Second, it was resolved, that all those who acted
against, and kept him out of possession, in obedience to the
powers then in being, were traitors.

Sect. 18. But it ought to be considered, that it was first resolved by the same judges, that king Charles the Second was king
^efacto as we" 38 "c jure ^Tom his father's death ; and it is ap
parent, that no other person was in possession of any sovereign
power known to our laws.
3 Inst 7.
Sect. 19- However, it is a general uncontested rule, that upon
Fosses 'ib^2 t^le death °f a king in actual possession of the crown, his heir is
' ' a king within the act before his coronation ; for without a king
to
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to execute the laws, justice must fail; and therefore it is a
maxim, that ** the king never dies"
Sect. 20. A titular king, as the husband of a queen regnant,
seems to be within the words, yet it is clearly not within the
meaning of this law ; and e* converso a queen regnant is not within
the strict words, and yet she is undoubtedly within the meaning ;
for by the words " our lord the king" is meant auy person in
vested with regal power.

iHale.102.106.
1 M"- ■*■ 3J in'st 9.
4 Comm. 76, 77.

Serf. «1. By 1 Will. & Mary, sess.2. c.2. s.9- "Every person
" that shall be reconciled to, or hold communion with, the
" church of Rome, or profess the Popish religion, or marry a
" Papist, shall be excluded, and be for ever uncapable to inherit,
" possess, or enjoy the crown of this realm, &.c." and in every
such case the people of this realm are absolved from their alle
giance, &c.
Sect. 22. As to the fourth point, viz. The extent of the Hale, 124, Sic.
clause concerning the king's relations ; it is to be observed, First, 3 """J^*^
That no queen, or princess dowager, is any way within the pur- 4 Comm.*8l.
view of it. Secondly, That if " the companion" (by which word
is meant the wife) of the king or prince consent to an adulterer,
she is no less guilty of high treason than he. Thirdly, That
under the words " their eldest son and heir," the son of a queen
regnant is included, and also the second son after the death of
the first, and perhaps also a collateral heir apparent, especially if
he be declared such by parliament.
II. Of high treason concerning the levying of war, &c. and iHalc,iSi.i4t.
adhering
I,50, 153\„
~» to the king's
o enemies,' &c. I shall consider,'
Foster,
S08.
First, What acts shall be said to amount to a levying of war
against the king.
Secondly, What shall be said to be an adherence to the
king's enemies.
Sect. 23. As to the first point, it is to be observed, that Foster, 195.
not only those who directly rebel against the king, and take up
arms iu order to dethrone him, but also in many other cases,
those who in a violent and forcible manner withstand his lawful
authority, or endeavour to reform his government, are said to
levy war against him; and therefore,
Seer. 24. Those that hold a fort or castle against the king's
forces, or keep together armed numbers of men against the king's
express command, have been adjudged to levy war against him.
But those who join themselves to rebels, &c. for fear of death,
and retire as soon as they dare, seem to be no way guilty of this
offence.
B

Foster, 13, 14.
p16>
B Treas 24.
Dait c. 89.
1 Hale, 49.159.
IS."6,1"'

Moor, 621. 2 And. 5. Kelj, 75. 9 St Tr. 57. 566. Salk. 635.
Sect. 25. Those also who make an insurrection in order to 1 Hale, 131.
redress a public grievance, whether it be a real or pretended 135153,
one, and of their own authority attempt with force to redress it, c.'carf 583.
are said to levy war against the king, although they have no di- 589.
rect,
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Pop. 122.
2 And. 4, 5.
l Veil 250
Kely. 76.
gWils. 365.
I^ster^ sog9"
sio, 211. '
Dougl. 510.

rect design against his person, inasmuch as they insolently invade his prerogative, by attempting to do that by private autho™tv which he by public justice ought to do, which manifestly
tends to a downright rebellion; as where great numbers by force
attempt to remove certain persons from the king; or to lay vio'ent hands on a privy councillor; or to revenge themselves against
a magistrate for executing his office; or to bring down the price
cf victuals; or to reform the law or religion; or to pull down all
bawdy-houses ; or to remove all inclosures in general, &c. (3).
But where a number of men rise to remove a grievance to their
private interest, as to pull down a particular inclosure intrench
ing upon their common, &c. they are only rioters.

l Hale, 136.
138.
3 And.366\
Pop. 121.
3 Inst. 9.
Moor 621.
Ld. Raym.
1585.
l ac .47.

Sect. 26. In a special verdict, not only those who are expressly found to have been aiding and assisting a rebellious insurrectioa, Dut perhaps also those who are only found to have acted in
the execution of the intended violence, or to have attended the
principal offender from the beginning, though they be not found
to have known the design of the rising, shall be adjudged guilty
of high treason. But those who are found only to have sudden]v joined with them in the streets, and to have flung up their hats
ancj hallooed with them, are guilty of no greater offence than a

riot at most.
l Hale, 131.
Sect. 27. However it is certain, that a bare conspiracy to levy
Paris 14 15 SBC^ a War cannot amount to this species of treason, unless it be
4StTr. 63.
actually levied. Yet it hath been resolved, that a conspiracy (4)
97.
to levy war against the king's person may be alleged as an overt
Kel"' if' 20
act °^ comPass"'S his death, and that in all cases if the treason be
Post s. 31. ' actually completed, the conspirators, &c. are traitors as much as
Het 65.
the actors ; and (a) that there may be a levying of war, where
3(o)1"^.,9',1^
Salk. 635. there is no actual righting.
6
&
3 Inst. 11. 1 Hale, 165 to 169. Sura. 14. 115. Dalis. 89. 224. 2 Ven. 31. 315, 316. 5Bac. Ab.
117. Prin. P. L. 122. 10 Mod. 322. Foster, 211. 213. 342.
(6) Salk. 634.
Sect. 28. As to the second point, viz. What shall be said
4 St"Tr2347 to ^e an adherence to the king's enemies, &c. this is explained
&C.
by the words subsequent, " giving aid and comfort to them;"
(c) 4 St Tr.
from which it appears, that any assistance given to aliens in open
3 Inst 12 13 hostility against the king, as by surrendering a castle of the king's
Salk. 63b.
to them for reward, or selling them arms, &c. or assisting (b) the
l Hale, 108.
king's enemies against his allies, or cruising in a ship with ene3^ist 13 14 mies to the intent to destroy the king's subjects, is clearly within
B. Treas. 24. this branch. But there is no necessity expressly to allege, that
Fos. 197. 220. such adherence (c) was against the king, for it is apparent; yet
4 Comm. 82.
tne Specja] manner of adherence must be set forth. And it is
said, that the succouring a rebel fled into another realm is not
within
(3) An attempt by intimidation and violence to levy war were declared high treason ; and several
force the repeal of a law, is a levying of war judgments were given upon those statutes; but
against the king, .and high treason. Lord Mails- they both expired with the reigns they were detield, Dougl. 570.
signed to protect Fost. 213.
(4) By 13 Eliz. and 13 Car. 2. conspiracies to
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within the statute, because a " rebel is not properly an enemy,"
and the statute is taken strictly.
III. As to the branch relating to an overt act, there hath been
some question concerning what shall be said to be an overt act;
as to which I shall consider, Whatfacts amount to such an overt
act ? and, Whether any words be sufficient ?
Sect. 29. I shall take it for granted, that some overt act must
be alleged in every indictment of high treason, in compassing
the death of the king, &c. or levying war, or adhering to the
king's enemies.

Fos. 194. to.
1 Hale*' st^TrJsi
22.
' '

Sect. 30. As to the first point, it seems clearly agreed by 10 Mod. 322.
all, that conspiring the king's death, and providing weapons to 3Inst-i*.
effect it, or sending letters to incite others to procure it, or ac- Ke'J' *°"
tually assembling people in order to take the king into their
power, and all other such like notorious facts, done in pursuance
of a treasonable purpose against the king's person, may be al
leged as overt acts to prove the compassing his death.
Sect. 31. It has also been adjudged, that the (a) levying war («)Kely. 14.
against the king's person; or the bare (b) consulting to levy such 17,
war; or meeting together and (c) consulting the means to de-» 3 st/r^iw
stroy the king and his government; or (d) assembling with others, 158. 178. 228.'
and procuring them to attempt the king's death ; or listing (e) 4 St- Tr- 6Smen in order to depose the king; or (_/) printing treasonable po- OTsfgsg277'
sitions, as that the king is accountable to the people, and that Rush*, straf- .
they ought to take the government into their own hands, &c. or j°rds Trial>
publishing a book to prove that (g) the king's government is an- (c) jjely- 15
tichristian and heretical, &c. may be alleged as overt acts to 3 St. Tr. 126.
prove the compassing the king's death.
$ 2v"A 3uj'
COlKely. 22. lStTr. 977. 3 St. Tr. 228. Sap. 3. 24. (g) 2 Roll. 89, 90. Fos. 346. Ti Mod
322. 5 But Ab. 117. Prin. P. L. 123.
Sect. 32. As to the second point, viz. Whether any words
are sufficient overt acts? it has been holden, that written words
■
...
ui a sermon or other writing may amount to overt acts of compassing the king's death, though the same neither actually were,
nor ever were intended to be, preached or published. But this
opinion seems to be over-severe ; for though it be true that scrihere est agere, yet surely it cannot with any propriety be said,
that to write in such a private manner est aperti agere, and it
seems rigorous to make that amount to a malicious design against
the king, which perhaps was only done by way of amusement or
diversion (5).

2 Roll. 89.
9'C.lr' l25'
see the reversal of the atta'mdcr of A.
^St'c^ &
private acts.
1 Hale, lie.
3 SL Tn 733-

Sect. 33. But the great question is, Whether words only s. p. c. 2.
spoken can amount to an overt act of compassing the king's Kcly. 13.
death f
(5) This is Peachum's case. The reporter
says, that " many of the judges were of opinion
" that it was not treason ; it therefore weigheth
very little, and no great regard hath been paid to
it ever since, Fos. 199. ; and if the dark manner

be considered in which the conviction of this in
nocent clergyman was procured, still less regard
will be paid to it. Foster, 199. Vide Bacon's
Letters, 111. 117, and Hume's Hist.

14
3 Inst 5. 14.
140.
C. Car. 117.
125.
Foster, 200.

Yelv. 107.
2 Roll. 90.
Palm. 426°.
1 Black. 37.
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death ? which having been questioned by some great men, and
denied by others, I dare not be peremptory concerning it (6).
Sect. 34. However, it seems agreed that words spoken only in
contempt and disgrace of the king, and not directly shewiug any
purpose to rebel, or any way to hurt his person, or disturb his
government, as those which charge him with a personal vice, as
drunkenness, Sec. or a personal defect, as want of wisdom or
steadiness, &c. shall not be so far strained as to be made overt
acts of compassing his death, &c.

Sect. 35. Indeed it has been holden, that to affirm that ;
ther has a better title than the king is high treason, because it
tends to draw people from their allegiance, and to create a mu
tiny, Sec. : but perhaps this may be questioned, because it can
See 6 Ann. c. 7. not certainly appear from such words, whether the speaker had
Post, sect. 106. a design against the king's person or no. However, there can
be no doubt but that such discourses are highly punishable as
great misdemeanors, and tending to raise doubts, and to disturb
the government.
1 Roll. 185.
Sect. 36. All the following words have been adjudged high
14 H. 8. 12.
treason
: " If king Henry the Eighth will not take back his wife,
Prin. P. L. 125,
he shall not be king, but shall die."—" If the king will arrest me
126.
for high treason, I will stab him."—" If I knew that Perkin
Warbeck
(6) Although Hawkins speaks with doubt upon are not in themselves overt acts of high treason,
this point, Whether words alone can amount to an but only a misprision, punishable at common law
overt act of high treason ? yet a man who dares to by fine or imprisonment, or other corporeal pu
use his reasoning faculties unshackled by autho nishment. They are frequently spoken in heat,
rity, and fairly applies them to the construction of without any intention to act accordingly; they
the Statute of Treasons, will have no great doubt are still more frequently mistaken or misrememupon the subject. Words may be explanatory of bered ; and sometimes, it is to be feared, the sense
an act. And where a man docs a thing which in of them knowingly perverted. It is one of the
itself may be indifferent, his words, or declaration causes mentioned in the preamble of the statute
quo ammo he does it, may be fair evidence of his 1 Ma. st. 1. c. 1, for repealing all intermediate
intent. But words taken by themselves do not treasons created since the statute of 25 Ed. 3, on
constitute an " overt act" Montesquieu says, Sp. account of the severity of those laws, that made
L. b. 1?. c. 13, They generally, when considered words only, without other fact or deed, to be high
by themselves, have no determinate signification; treason. But words may expound an overt act,
for this depends on the tone with which they are to shew with what intent it was done. As in
uttered. It often happens, that in repeating the Crogan's Case, who when at Lisbon said, that he
same words they have not the same meaning. This would kill the king if he could come to him ; and
depends on their connection with other things; afterwards coming to England, the overt act of
and sometimes more is expressed by silence than coming here was explained by those words, and
by any discourse whatsoever. As there can he shewn to be with an intent to carry his purpose
nothing so ambiguous and equivocal as all this, into execution : which seems to be the proper
how is it possible to convert it into the crime of explanation of that case; the speaking the words,
high treason ? Wherever this law is established, as well as the act of coming to England in order
there is an end not only of liberty, but even of its to kill the king, were laid as distinct overt acts.
very shadow. Such was the opinion of this able On the other hand, words of advice or encourage
writer upon the theory of political liberty. But ment to destroy the king, and above all, consulta
it is satisfactory to know, that such is now con
tions for thnt purpose, are entitled to far dif
sidered to be the law of England ; and we cannot ferent considerations: They expressly relate to
do better than transcribe the words of Mr. East, such an act or design in contemplation ; and come
one of the latest and best writers upon Crown directly and properly under the notion of means
Law. " Whatever doubts (he says) may have made use of for that end. But the consultation
been formerly entertained, or however the law or incitement is the overt act, and the words are
may have been stretched in arbitrary times, to properly evidence of it. One charge against Coke,
reach particular men, it is now settled that bare one
of the regicides, was the speaking as counsel
words, not relative to any act or design, however
the king on his trial.
wicked, indecent, or reprehensible they may be,
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Warbeck was the son of Edward the Fourth, I would take bis
part against Henry the Seventh."
Sect. 37. But however the laws may stand in relation to such
conditional words, or to loose words spoken without relation to
any act, yet it seems clear that words Joined to an act may explain it, and that words of persuasion to kill the king, or manifesting an agreement, or consultation, or directions to that purpose, are sufficient overt acts of compassing his death. And it
hath been strongly holden, that any deliberate words which shew
a direct purpose against the king's life, as these, " If I meet the
king I will kill him," being spoken maturely and advisedly, are
sufficient overt acts of compassing or imagining his death (7).
3 St. Tr. 295. 1001. 1 Keb. 14. S4. 179. SSI. Dalt. 223, 224. 3 Mod. 53.
precedents cited C Car. 118.

Salt. 631.
* ^en^ 31Ssugy'^t,
1 Hale, 115,
j1^
12
7 j#
C. Car. ltT,
li!>- 33*«
j j^, 57.
SStTr. i33.
135.
Foster, 202. Sec the

Sect. 38. And since the compassing or imagining of the king's Yelv- 107• t9fdeath is the treason, and words are the most natural means of ^g^ig76'
expressing the imagination of the heart, why should they not be Hutt. 75.
good evidence of it i Besides, it has been often adjudged, that Winch. 124.
falsely to charge a man with speaking treason is actionable ; ^ gjjj^ ^tt
which could not be if no words could amount to treason, as in the 1 Roll, 444.
arguments of those cases it is clearly holden that they may, and Fost. sos, 203.
not so much as made a question.
Sect. 39- Besides, it is certain, that before the 2j Edw. 3. S. P. C. s.
words might amount to treason ; and it is a general rule, that in j0™"go5°'407
doubtful eases the reason of the common law ought to govern the
'
construction of a statute. Also there can be no doubt but that
he who by command or persuasion induces another to commit
treason, is himself a traitor (for without question by such means
he would be accessary to a felony ; and it is an uncontroverted
rule, that whatever will make a man an accessary in felony, will
make him a principal in treason), and yet he does no act but by
words.
Sect. 40. As to Sir Edward Coke's argument from 3 Hen. 7. 5 Inst. 38.
c. 14. which makes the compassing the king's death, or that of pHt^le' ,n"
any of his council, &c. by the king's servants, felony; from
whence he infers, that in the judgment of this parliament the
compassing the king's death by bare words could not be treason
before ; it may be answered, that this argument extends as well
to the king's servants compassing his death by any other act
whatever, as to their doing it by bare words ; for all are equally
within the 3 Hen. 7. and yet none will contend but that the for
mer hath always been treason.
Sect. 41. As to the argument, that compassing the king's death Sum. 13.
by
(7) It is said, Kefynge 13, that in an indict- the conclusion ; because though the words aboveBietit for "compassing the king's death," words mentioned were laid in that indictment, yet it furmay be laid as an overt act of that species of trea- ther charged, that the speaker actually came into
son ; yet Croghan's case, Cro. Car. 333, which he England for the purpose of killing the king,
cites as a precedent for this doctrine, is said by 1 Hale, 116.
Mi. Justice Fotter, SOS, by no means to i
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Foster, 201.

Vide t RoB.
89, 90.

Foster, jos.
115. Mi11'

Bk. 1j

by bare words cannot amount to treason within 25 Edw. 3. because many late temporary acts of parliament have made it treason, which would be needless if it were so before ; it may be
answered, that the principal end of those statutes was to make it
treason to charge the king with heresy, or schism, or usurpation,
or to affirm that it was lawful to take up arms against him, which
the Romanists were apt to be guilty of at the beginning of the
Reformation ; and it may be questioned, whether these be overt
acts 0f jjjgh treason within the statute of Edward the Third.
Sect. 42. Indeed it is recited in the preamble of 1 Mary, sess.
1. C. 1. " That the state of every king consists more assuredly
" in the love of the subjects towards their prince, than in the
" dread of laws made by rigorous pains ; and that laws made for
" the preservation of the commonwealth without great penalties
" are more often obeyed and kept, than laws made with extreme
" punishments. And in special such laws so made whereby not
*' the ignorant but also the learned, minding honesty, are often
" trapped, yea many times for words only, without other fact . or
u deed done or perpetrated ; and thereupon the queen calls to
" remembrance, that many, as well honourable persons as others
** of good reputation, had then of late for words only, without
" other opinion, fact, or deed, suffered shameful death, and ex" presses her pleasure, that the severity of such like extreme dan" gerous and painful laws shall be abolished." And then follows
the enacting clause, " That from thenceforth none act or offence,
" being by act of parliament or statute made treason, petit trea" son, or misprision of treason, by words, writing, cyphering,
" deeds, or otherwise whatsoever, shall be taken, had, deemed,
" or adjudged to be high treason, petit treason, or misprision of
" treason, but only such as be declared and expressed to be
" treason, petit treason, or misprision of treason, by 25 Edw. 3.
" nor that any pains of death, penalty, or forfeiture, in any ways
" ensue to any offender for the doing any treason, &c. other than
" such as by the said statute of 25 Edw. 3. be ordained ; any
" statute since the said twenty-fifth year of Edw. 3. or other de" claration to the contrary in any wise notwithstanding."
Sect. 43. And it must be confessed, that this statute, prima
fac^e> seems very much to favour the opinion, that no words
whatsoever can of themselves amount to overt acts of high trea
son, inasmuch as one of the principal mischiefs intended to be
redressed by it seems to be, that men had often suffered as trai
tors for words only ; yet the force of this objection will be very
much lessened, if we consider that the principal purport of the
said statute of 1 Mary seems to be, to make the 25 Edw. 3.
according to the intention of the makers of it, the only standard
of treason, and to abolish all subsequent statutes, which had
made many offences treason which were not contained in the
said statute of 25 Edw. 3. but no way to extenuate the crimes
mentioned in 25 Edw. 3. or to take away the force of any natural
exposition thereof ; for the first part of the preamble complains
of such laws as not only inflicted punishments over-severe for
the
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the crimes intended to be restrained by them, but were also
penned in such a manner as to be often apt to entrap the wisest
by bare words. But surely this can no way be applicable to 25
Edw. 3. inasmuch as no punishments can be thought extreme for
the crimes therein restrained, and there can be no danger from
that statute of any man's being punished for unwary or innocent
words, inasmuch as there is no colour to say that any words as
such are punished within that statute, but only the most wicked
imagination of the heart, which may be sometimes proved by the
evidence of words. And it farther appears from the next part t Shower,41 l.
of the preamble of the said statute of 1 Mary, that it has an eye
on\y to such statutes as are above-mentioned, inasmuch as it
complains of persons having suffered shameful deaths for words
only, without other opinion, fact, or deed, which is very appli
cable to those many statutes in the time of Henry the Eighth,
as 26 Hen. 8. c. 13. and 35 Hen. 8. c. 3. and some others,
which made bare words high treason, many of which were so far
from purporting a design against the king's life, that they were
scarce otherwise criminal than as they were prohibited by those
statutes. But surely this can have no relation to 25 Edw. 3.
either in punishing a man for such imaginations of the heart as
are most perversely wicked, or in suffering those imaginations to
be proved upon him from his own mouth. Also it is farther
remarkable, that the enacting clause restrains only such offences
as are made high treason by statutes subsequent to 25 Edw. 3.
from being adjudged high treason by words, writing, cyphering,
&c. and seems to leave the offences contained in the said statute
to the same construction which they had before.
Sect. 44. As to the authority of Sir Edward Coke in his Third (°) 3 Inst- 5Institute, (a) it is of the less weight, because he is said to have J4j^uf
been some time of the contrary opinion.
Sect. 45. Neither does it appear to me, that my lord chiefjus
tice Hale was at all of this opinion ; for though in the latter edi
tion of his treatise of the Pleas of the Crown (b) it be said, that (6) Old Ed.
compassing by bare words is not an overt act, &c. yet in the first l3, 1&
edition published in the year 1678, it is twice said, that it hath
been adjudged that words are an overt act.
The stat. 36 G. 3. c. 7. intituled " An act for the safety and
" preservation of His Majesty's person and government against
" treasonable and seditious practices and attempts," reciting that
" the Lords Spiritual and Temporal, and Commons, of Great
" Britain, in this present parliament assembled, duly considering
" the daring outrages offered to your Majesty's most sacred per" son, in your passage to and from your parliament, at the open" ing of this present session, and also the continued attempts of
" wicked and evil-disposed persons to disturb the tranquillity of
" this your Majesty's kingdom, particularly by the multitude of
" seditious pamphlets and speeches daily printed, published, and
" dispersed, with unremitting industry, and with a transcendant
" boldness, in contempt of your Majesty's royal person and digvol. i.
c
" rrity,
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" nity, and tending to the overthrow of the laws, government,
" and happy constitution of these realms, have judged that it is
" become necessary to provide a further remedy against all such
" treasonable and seditious practices and attempts ; and calling
" to mind the good and wholesome provisions which have at
" different times been made by the wisdom of parliament for the
" averting such dangers, and more especially for the security and
" preservation of the persons of the sovereigns of these realms,
" do most humbly beseech your Majesty that it may be enacted,
" and be it enacted, &c. that if any person or persons whatso" ever, after the day of the passing of this act, during the natural
" life of our most gracious sovereign lord the king, (whom Al" mighty God preserve and bless with a long and prosperous
" reign,) and until the end of the next session of parliament after
" a demise of the crown, shall, within the realm or without, com" pass, imagine, invent, devise, or intend death or destruction,
" or any bodily harm tending to death or destruction, maim or
" wounding, imprisonment, or restraint, of the person of the
" same our sovereign lord the king, his heirs and successors, or
" to deprive or depose him or them from the stile, honour, or
" kingly name of the imperial crown of this realm, or of any
" other of his Majesty's dominions or countries ; or to levy war
" against his Majesty, his heirs and successors, within this realm,
" in order, by force or constraint, to compel him or them to
" change his or their measures or counsels, or in order to put any
" force or constraint upon, or to intimidate, or overawe both
" houses, or either house of parliament; or to move or stir any
" foreigner or stranger with force to invade this realm, or any
" other his Majesty's dominions or countries, under the obei" sance of his Majesty, his heirs and successors ; and such com" passings, imaginations, inventions, devices, or intentions, or any
" of them, shall express, utter, or declare, by publishing any
" printing or writing, or by any overt act or deed ; being legally
" convicted thereof, upon the oaths of two lawful and credible
*' witnesses, upon trial, or otherwise convicted or attainted by
** due course of law, then every such person and persons, so as
** aforesaid offending, shall be deemed, declared, and adjudged
" to be a traitor and traitors, and shall suffer pains of death, and
*' also lose and forfeit as in cases of high treason." Made per
petual as to the king's successors by st 57 Geo. 3. c. 6.
The statute 39, 40 Geo. 3. c. 93, recites that *' It is expe" dient that in cases of high treason in compassing or imagining
" the death of the king, and of misprision of such treason, when
*' the overt act or overt acts of such treason, alleged in the in" dictment for such offence, shall be the assassination or killing
" of the king, or any direct attempt against his life, or any
" direct attempt against his person, whereby his life may
" be endangered or his person may suffer bodily harm, the
" trial for such offence shall not be different from trials
" for murder or wilful and malicious shootings;" and enacts,
" That in all cases of high treason in compassing or imagining
" the
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" the death of the king, and of misprision of such treason, where
" the overt act or overt acts of such treason, which shall be al" lcged in the indictment for such offence, shall be assassination
" or killing of the king, or any direct attempt against his life, or
" any direct attempt against his person, whereby his life may be
" endangered or his person suffer bodily harm, the person or
" persons charged with such offence shall and may be indicted,
" arraigned, tried, and attainted in the same manner, and accord" ing to the same course and order of trial in every respect, and
" upon the like evidence, as if such person or persons stood
" charged with murder: and none of the provisions contained in
" the several acts of (8)7 Wm. 3. (c. 3.) and 7 Ann. c. 21, respec" tively, touching trials in cases of treason and misprision of
" treason respectively, shall extend to any indictment for high
" treason in compassing and imagining the death of the king, or
" for misprision of such treason, where the overt act or overt
" acts of such treason alleged in the indictment shall be such as
" aforesaid ; but upon conviction on such indictment, judgment
" shall be nevertheless given and execution done as in other
" cases of high treason; any law, statute, or usage to the contrary
" notwithstanding."
High Treason concerning the king's office in the adminis
tration of justice, is expressed in the words following :
Sect. 46. By 25 Edw. 3. c. 2. " If a man slay the chancellor, t Hale, 230.
" treasurer, or the king's justices of the one bench or the other,
"justices in eyre, or justices of assize, and all other justices
" assigned to hear and determine, being in their places during
" their offices."
Sect. 47. It hath been holden, that this part of the statute shall Sum. 17.
not be extended by equity to any other high officers of state be- ? jj^'lgf8"
side these expressly named, nor even to these when they are not ^ rj0lu.' 34. '
in actual execution of their offices, nor to any attempt to kill
them, nor even to the actual wounding of them unless death
ensue ; therefore the barons of the exchequer, as such, are not
within the protection of this act ; neither do the lord keeper or
commissioners of the great seal seem to be within it by virtue of
the statutes 5 Eliz. c. 18. and 1 W. & M. c. 21. But it is made
high treason by 7 Anne, c. 21. s. 8. to slay any of the lords of
session or justiciary of Scotland, in the exercise of their office.
High treason relating to the king's seal.
Sect. 48. Is said to have been high treason at the common s Inst. is.
law, and by 25 Edw. 3. c. 2. is expressed in the following words : s'£'f' 2'3,
" And if a man counterfeit the king's great or privy seal."
'
Sect. 49. It hath been holden, that these words extend to the Kely. 80.
aiders and consenters to such counterfeiting, as well as to the 4 Comm. 83.
actors.
. ,
Serf. 50. But not to an intent or compassing to do it, if it be Sum. 18.
not actually done.
Sect.
(8) For these statutes, vide Chapter on Evidence, B. *.
c2
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Con. Dalt.
c. 89.

Sect. 51. Nor to the fixing of the great seal to a patent without a warrant for so doing.

Kely. 80.
3 Imt. 15.
2?Keb. 74! 16
B. Treas. 3. 17.
4B-

Sect. 52. Nor to the razing of the name of one manor out of
a patent and putting in that of another, nor to any artificial removing of the true writing, and adding matter altogether new.:
nor, by the better opinion, to the taking off the wax impressed
with the great seal from a true patent, and fixing it to a writing
purporting a grant from the king.

1 RoU, SO. 51.
Sect. 53. Nor to the counterfeiting of the sign manual, or
2 Roll, 50.
privy signet. But this is made high treason by the first of Mary,
at 2. chapter the sixth.
+ And by 7 Anne, c. 21. s. 9. to counterfeit the seals used
and continued in Scotland according to the twenty-fourth article
of the union, is high treason.
To counterfeit . High treason respecting the coin is either with respect to
is hi^treason' counterfeiting the king's coin, or with respect to bringing false
money into the realm.
Sect. 54. As to the first branch, of counterfeiting, it is de
clared by 25 Edw. 3. c. 2. " That if a man counterfeit the king's
" money he shall be guilty of high treason."
.. .
1 Hide, 213,
Sect. 55. As to what degree of counterfeiting will amount to
214. 229.
high treason, it is said, that those who coin money without the
Sum. i9 20! king's authority, are guilty of high treason within this act, whe127.' '
ther they utter it or not ; and that those who have the king's
3 Inst. 16.
authority to coin money, are guilty of high treason, if they inake
3 H.' 7*10.' 13' lt of baser al,°y than tney 0"ght;(9) and that those also are guilty
2 Inst. 375.
of the same crime, who receive and comfort one who is known
B^tf 10
tne,n t0 De gu'lly thereof; but that clippers, fyc. are not within
Fleta, 'tfi 22. this statute- ( 10)
Kely. 33. Con. Dyer, 296. & 213. 1 Hale, 233.
Varley's Case,
f It has been held, that to counterfeit the impression of a
2 Black. 632. half-guinea on a piece of gold previously hammered, not round,
and in a state not passable, is not high treason, for the crime is
incomplete.
• ■*
3H. 7. 10.
Sect. 56, But it seems that those who barely utter false money
B™Treas?i9. made within the realm, knowing it to be false, are neither guilty
1 Hale, 214.
of high treason, nor of a misprision thereof, but only of a high
373.
375.
misprision.
But by 8 & 9
r
Will. 3. c. 26. they are in some cases made guilty of felony, for which see the next chapter.
2 Inst. 577.
Sect. 57. As to what shall be said to be the king's money, it
2Kei%36
seems, that such only as is coined by the king's authority either
Dalt. c. 89.
in gold or silver within the realm, and consequently not brassfar1 Hale,
things,
192.
210195.
to
6 &c.(a)
N ' shall come under this denomination.
213. 1 Bum, 359. 1 Comm. 278. Foster, 227. 12 Mod. 10. Co. Lit. 107. (o) But see ch. 18. s. 5.
Sect.
(9) The weight, 6neness, and denomination of coin of this country, see H. H. P. C. vol. 1.
the coin is settled by indentures between the king c 17.
and the master of the mint. For a history of the
(10) But sec post, s, 61, and 62.
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. Sect. 58. But the mischiefs intended to be remedied by this
statute, having been found by experience not to have been suffi
ciently redressed by it, as thus restrained, the same have been
farther provided for by subsequent statutes.
Sect. 59. For by 1 Mary, sess. 2. c. 6. "If any person or To counterfeit
" persons falsely forge and counterfeit any such kind of coin of the current m'n
" gold or silver as is not the proper coin of this realm, and is or " jhj*£ u^mu
" shall be current within this realm by the consent of the crown, T.Jones, 233.
" they and their counsellors, procurers, aiders, and abettors, shall
" be guilty of high treason."
Sect. 60. And by 14 Eliz. c. 3. "If any person or persons
" falsely forge or counterfeit any such kind of coin of gold or sil™ ver as is not the proper coin of this realm, nor permitted to be
** current within this realm, they and their procurers, aiders, and
" abettors,' shall be guilty
of treason."
° ■> of misprision
r

To counterfeit
mowy neither
^nUpri?
sion.
31 In,tHale,17376.
Tocfip.wash,
"""d or fi'e
lny °ftJ'c
proper or current
coin of the
realm '* hi8h
,reason-

Serf. 61. And it is enacted by 5 Eliz. c. 11. s. 2. "That
" clipping, washing, rounding or filing, for wicked lucre or gain
" sake, of any the proper monies or coins of this realm, or the
a..-.
~
e «
•
.
<•
,
" dominions thereof,—or of the monies or coins of any other
" realm allowed and suffered to be current within this realm or
" the dominions thereof, at this present, or that hereafter at any
" time shall be the lawful monies or coins of this realm, or of the
" dominions thereof, or of any other realm, and by proclamation
" allowed and suffered to be current here by the crown, or coun'' selling, consenting and aiding therein, shall be deemed to be
" treason. And the offenders therein, their counsellors, con" senters, and aiders, shall be adjudged as offenders in treason, Djcr, ?so.
" and being lawfully convicted or attainted shall lose and forfeit
" all his goods and chattels, and all his lands and tenements
" during his natural life." But no corruption of blood or loss
of dower.
Sect. 62. And by the 18 Eliz. c. 1. " If any person or persons To impair,
** shall for wicked lucre or gain sake, by any art, ways, or means g^yo/^J.' p^"
" whatsoever, impair, diminish, falsify, scale or lighten the proper per or current
" monies or coins of this realm, or any the dominions thereof— coin is treason.
" or the monies or coins of any other realms allowed and suffered g2^ale' 221"
" to be current at the time of the offence committed within
" England or any the dominions of the same by the proclama" tion of the crown, their counsellors, consenters, and aiders
" shall be adjudged offenders in high treason, and lose and forfeit
" all their goods and chattels absolutely, and all their lands, tene" mcnts and hereditaments during his or their natural lives only :"
But no corruption of blood or loss of dower.

t Sect. 63. By 8 & 9 Will. 3. c. 26. made perpetual by 7 To make or
Anne, c. 25. it is enacted, " That no smith, engraver, founder, pj^8",^
" or other person or persons whatsoever (other than and except counter-pun" the persons employed in or for his Majesty's mint or mints in cheon, &c.
" the Tower of London, or elsewhere, and for the use and ser- "^presl 7ekc
" vice of the said mints only, or persons lawfully authorised by similitude of the
" the lords commissioners of the treasury, or lord high treasurer current coin, it
" of uiau TBI:AS0K'
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" of England for the time being) shall knowingly make or mend,
" or begin, or proceed to make or mend, or assist in the making
*' or mending of any puncheon, counter-puncheon, matrix, stamp,
" dye, pattern, or mould of steel, iron, silver, or other metal or
" metals, or of spaud or fine founder's earth, or sand, or of any
" other materials whatsoever in and upon which there shall be,
" or be made or impressed, or which will make or impress, the
" figure, stamp, resemblance, or similitude of both or either of
" the sides or flats of any gold or silver coin current within this
" kingdom, on pain that every such offender and offenders, their
" counsellors, procurers, aiders, and abettors, shall be guilty of
" high treason." But no attainder under this act shall work
any corruption of blood, (11) or create any loss of dower, and
the prosecution must be commenced within three months after
the offence committed.
(a) Rex ». Jar-j- Sect. 64. It is said, that in an indictment on this statute,
1 Burr. 148.
every thing necessary to shew that the defendant is not within
Hex v. Pemthe exceptions must be negatively averred ; (a) and the most apberton,
proved precedents are certainly in that form; (6) but it is not
Add.rp.1L.3i49. necessary for the prosecutor strictly to prove these negative
(6) Cro. Car. facts, (c) for it is incumbent on the defendant to prove the affirCorap.
215. 6 Edit. mative. v(d)'
(c) Willis' Case, October Session, 1791. (d) 4 Burr. 1036.
Hugh Lcnnard'a f Sect. 65. It has been resolved, that an indictment charging
822* Cales hfP' tne °^en^eT on tms Drancn of the statute with mending a mould,
Cro! Law'
" m and upon which was made and impressed the figure, resem2 Edit. 87.
" blance, and similitude of one of the sides, to wit, the head side
See form of
" of the lawful silver current coin of the kingdom called a shilindictment,
" ling, &c." is sufficiently supported by evidence of mending a
Cro. Cir. ss. moa\(\> which has only the resemblance of a shilling inverted, viz.
the convex parts of the shilling being concave in the mould ; the
head or profile being turned the contrary way of the coin ; and
all the letters of the inscription reversed ; for although this is an
instrument which would rather make and impress the resemblance
of the current coin than an instrument on which the same is made
and impressed; yet as the convexities of the current coin form the
(e) Sec Ridge- concavities of the mould, (e) it is an instrument on which there is
lay's Case,
made and impressed the stamp of one of the sides of the silver
Cases in Crown
K
, r
. ,
...
Law, 2 Edit. coin. But it seems to be agreed, that it would be more accu174, for the
rate to describe it as a mould that would make and impress the
twec^the bC" simmtude, &c. ; for the statute clearly distinguishes between
puncheon ahd such as will make and impress the similitude, &.c. as " matrix,
counter-pun" die, and mould," and such on which the same may be made
chum.
an(j itnpressed, as a puncheon, counter-puncheon, or pattern.
Harden k^f
SuUon'sCase
Easter, io
H°37l B R

^ SeCt' 66' But ** ^ bee" fiollbted' CO wnetner an irou
stamp which will make and impress only part of one side of. the
current coin, as one of the sceptres on a half-guinea, is high
treason within this act. (g)

(g) This is uow provided for by 15 Geo. t. c. 28. See post, s. 82.
+ Sect.
(11) Bat see the ease of Sir S. Lore!, 1 Salk. 85.
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f Seel. 67. It has also been resolved, that an instrument on
which there is the outline only of the profile on the current coin,
and no marginal letters, is a puncheon within the meaniug of this
act; although such an instrument may be used for other purposes, as making seals, buttons, medals, and other things of the
like nature ; for it is sufficiently complete to make an old shil
ling or a base shilling current.

Rowland
Ridgelay's
crown Law "
2 Edit. 174.'

t Seci. 68. By 8 & 9 Will. 3. c. 26. s. 1 . it is further enacted,
" That no smith, engraver, founder, or other person whatsoever
" (other than and except the persons employed in the mint, 8lc.
" &c.) shall knowingly make or mend, or begin or proceed to
" make or mend, or assist in the making or mending of any edger
" or edging tool, instrument, or engine, not of common use in
" any trade, but contrived for marking of money round the edges
" with letters, grainings, or other marks or figures resembling
" those on the edges of money coined in his majesty's mint ; nor
" any press for coinage ; nor any cutting engine for cutting round
" blanks, by force of a screw, out of flatted bars of gold, silver,
" or other metal ; on pain that every such offender or offenders,
" their counsellors, procurers, aiders, and abettors, shall be
" guilty of high treason." But no attainder under this act
shall work any corruption of blood, or loss of dower.—And by
7 Ann, c 25. s. 2. " The prosecution for making or mending, or
" beginning or proceeding to make or mend any coining tool or
" instrument herein prohibited, or by marking of money round
" the edges with letters or grainings, may be commenced at any
" time within six months after sucli offence committed."

To make or ^
me.nd ""^ t00'
for graving
money round
^
|,ke
co;n> HICII
treason.

f Sect. 69. It has been determined by a majority of the judges, Case of John
that a press of the same sort as that which is used in the mint for Bell, Foster's
coinage, and proper to be made use of for coining guineas, shil^430
lings, and louis-ifors, or any other less pieces, but not large
enough for coining crowns or half-crowns, and which is proper to
be made use of for making medals, dial-plates for watches, but
tons, and several other things, and is like those presses in many
tradesmen's shops for the purpose of making watch keys, watch
chains, cane heads, 8tc. is not a tool or instrument the making or
mending of which will amount to high treason, if it clearly
appear that the person in whose custody it is found intended to
make use of it only in coining louis-cTors, and not any of the cur
rent coin of this kingdom.
t Sect. 70. By 8 & 9 Will. 3. c. 26. s. 6. " No smith, engraver, To hide, con" founder, or other person or persons whatsoever (other than and cea'- °T nave ln
" except the persons employed in the mint, and for the use and coining toi" or
" service of the mint, or persons lawfully authorised by the com- instrument is
" missioners of the treasury, or lord high treasurer for the time IIIGH *»■*" being), shall knowingly buy or sell, hide or conceal, or, without *ot'"
" lawful authority, or sufficient excuse for that purpose, know" ingly have in his, her, or their house, custody, or possession,
" any such puncheon, counter-puncheon, matrix, stamp, dye,
" edger, cutting engine, or other tool or instrument before men" tioued, on pain that any 6uch offender or^offenders, their coun" sellors,
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" sellors, procurers, aiders, and abettors, shall be adjudged guilty
" of high treason." But no attainder under this act shall
work any corruption of blood, or loss of dower; and the prosecu
tion must be commenced within three months after such offence
committed.
f Sect. 71. It is observable, that the words " pattern" and
" mould" are expressly mentioned among the articles enumerated
(a) Ante,
in the first section of this act (a), but that they are omitted in this
sect. 63.
clause of it. It has, however, been determined (b), that a person
iiard^
ma^
mt''ctec' unc'er tn's clause of the act for having feloniously
807/ ' p' and traitorously in his custody and possession a mould made of
lead, on which is made and impressed the figure of the current
coin ; for that a mould is comprised under the general words of
this clause, " other tool or instrument ;" and therefore having the
custody thereof without lawful authority or excuse, will amount
to the crime of high treason.
Rex v. Lennard, *f* Sect. 72. It has also been determined, that as a mould is ext BU Rep. 809. pressly mentioned by name in the first clause of the statute, with
respect to the making or mending, an indictment for having the
possession of a mould is good, without averring it to be " a tool
or instrument" within this clause of the act.
The caseofJohn -f Sect. 73. It has also been determined, that " a press for
Crown^Law'' " co'naSe" being mentioned among the tools and instruments
3 Edit. p. 430. enumerated in the first clause of the statute, is also within this
clause of the statute " other tool or instrument."
Case of John
+ Sect. 74. It has also been determined, that if a press of the
Cro nLi"'' sanie sort as those used in the mint, and proper to be made use
3 Edit. 430.'
OI" m coining guineas, shillings, and louis-d'ors, or other less
pieces, but not large enough for coining crowns or half-crowns,
be found in the possession of a person, his intending to make use
of it only in coining louis-d'ors, and not the current coin of the
kingdom, is " a sufficient excuse" for his having such a press in
his custody.
Rex «>. Sutton,
+ Sect. 75. It is said, that it is the intent with which the person
13*1™ H°370 ^as tnese instrunients m his custody that creates the offence, and
therefore it has been determined, that a person having in his pos
session two iron stamps, with intent to impress the sceptres on
sixpences, and to colour and pass them off for half-guineas, is
indictable as a misdemeanor at common law.
To convey any
tool orinstnikin"' °minf ^
which is there
used for the purpose of coming,

t Sect. 76. By 8 & 9 Will. 3. c. 26. s. 2. " If any person or
" persons whatsoever shall, without lawful authority for that pur" Pose» "willingly or knowingly convey, or assist in conveying out
" of his majesty's mint, any puncheon, counter-puncheon, matrix,
" dye, stamp, edger, cutting engine, press, or other tool, engine,
,< or instrument, used for or about the coining of monies there,
" or any useful parts of such tools or instruments, the said person
" and persons so offending, their counsellors, procurers, aiders,
'* or abettors, as also all and every person and persons knowingly
" receiving, hiding, or concealing the same, shall be adjudged
'* guilty of high treason." But no attainder under this act
shall
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shall work corruption of blood or loss of dower : and the prose
cution must be commenced within three months after the offence
committed.
t Sect. 77. By 8 & 9 Will. 3. c. 26. s. 3. " If any person or
" persons (other than the persons employed in his majesty's'
'* mint or mints, or such as have authority from the commis" sioners of the treasury, or the lord high treasurer for the time
" being), shall mark on the edges any the current coin of this
'* kingdom ; or if any person or persons whatsoever shall mark
" on tlie edges of any of the diminished coin of this kingdom, or
" any counterfeit coin resembling the coin of this kingdom, with
" letters or grainings, or other marks or figures like unto those
" on the edges of money coined in his majesty's mint, every such
" offender, his counsellors, procurers, aiders, and abettors, shall
" be adjudged guilty of high treason." But no attainder shall
work corruption of blood or loss of dower ; and the prosecution
must be commenced within three months after the offence com
mitted.
t Sect. 76. By 8 & 9 Will. 3. c. 26. s. 4. " If any person or
" persons whatsoever shall colour, gild, or case over with gold
" or silver, or with any wash or materials producing the colour of
" gold or silver, any coin resembling any the current coin of this
" kingdom, or any round blanks of base metal, or of coarse gold
" or coarse silver, of a fit size and figure to be coined into
" counterfeit milled money, resembling any the gold or silver
" coin of this iingdom ; or if any person or persons shall gild
" over any silver blanks of a fit size and figure to be coined into
" pieces resembling the current gold coin of this kingdom, all
" and every such person and persons so offending, their coun" sellors, procurers, aiders, and abettors, shall be guilty of high
" treason." But no attainder for this offence shall work cor
ruption of blood, or loss of dower; and the prosecution must be
commenced within three months after the offence committed.
+ Sect. 79. It has been resolved, that if the colour of silver be
produced by melting a small portion of good silver with a large
portion of base metal, and throwing it, after it has been cut into
round blanks, into aqua fortis, and thereby drawing to the sur
face whatever silver there is in the composition, and making it
assume the colour and appearance of real silver, is " a colouring
with a wash and materials" within the meaning of the statute.
T Sect. 80. It seems also that a count on this clause of the
statute, and a count on the statute 25 Edw. 3. c. 2. (a) ought not
to be introduced into the same indictment.
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To mark the
e(|8es of u,e d'or any^ounie'rfcit coin, with
!ettc« °r grain^foii treason.

To colour, gild,
°[c^0^0
n,akeit resemblc the current
C0ln' ,s B,0H

Rex v. Lacy and
|^k5!»w'*ije'
^oiL 140.

Harris and
ca^9°?n CrT'
Law, 126.
(a) Ante, s. 54.
+ Sect. 81. It is said, that the money thus counterfeited must 5Bac.Abr.i»9.
resemble the true and lawful coin ; but it has been determined, i Hale, 184.
that a counterfeit shilling or sixpence, although they are quite 2l3,
smooth ( 1 2), and no impression of any sort or kind discernible upon
the
(12) Whether the counterfeit resembles the cur- silver coin, from long wear, had, in many instances,
rent coin, is, it is apprehended, a question of fact. entirely lost all traces of the original impression, so
Al the time of the above decision, the circulating that a round silver blank did then resemble the
current

26
. Welch's
Case, Cases
Cro. Law, «93.
To altera MlUf ^whether
legal or counterfeited, with inshiilii)' resemble
a guinea, or the
sixpence a halftreason HI0H

To alter a half.
1tMng with in^"
tent to make
the halfpenny
«ng or' the
farthing pass for
a sixpence, is
uigh tbiason.
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suruice °f them,
sufficiently resembling the silver coin of
this kingdom to make the offender guilty within the meaning of
the act (b).
f Sect. 82. By the 15 Geo. 2. c. 28. * If any person whatso" ever s^a" wash, gild, or colour, any of the lawful silver coin
" called a shilling or a sixpence, or any counterfeit or false shilling
« or sixpence ; or add to or alter the impression, or any part of
" tne "npression, of either side of such lawful or counterfeit shil" ling or sixpence, with intent to make such shilling resemble or
" J00k lite 0r pass for a piece of lawful gold coin called a guinea,
" or w'tn intent t0 ma^e sucn sixpence resemble or look like or
" pass for a piece of lawful gold coin called a half-guinea, the
" person or persons so offending in any of the matters afore" said, their counsellors, aiders, abettors, and procurers, shall be
" adjudged to be guilty of high treason." But the blood of
the heirs of such offenders shall not be thereby corrupted, nor
shall his wife thereby forfeit or lose her dower.
f Sect. 83. By 15 Geo. 2. c. 28. s. 1. " If any person what" soever shall file, or any wise alter, wash, or colour any of the
"brass monies called half-pennies orfarthings, or add to or alter
<« the impression or any part of the impression of either side of
" an halfpenny or farthing, with intent to make an halfpenny re" semble or look like or pass for a lawful shilling; or with intent
« to make a farthing resemble or look like or pass for a lawful
„ 8jXpence • the person or persons so offending in any of the
" matters aforesaid, their counsellors, aiders, abettors, and pro" curers, shall be adjudged guilty of high treason." But the
blood of the heirs of such offenders shall not be thereby cor
rupted, nor shall his wife thereby forfeit or lose her dower.
Sect. 84. As to the second branch, concerning the bringing
false money into the realm, the following particulars are ob
servable.

l Hale. 225.
Sect. 85. First, That the money so brought must be counter228, 229. 517. feited according to the similitude of English money. But by
|up ""3.
1 & 2 Phil. & Mar. c. 1 1 . it is made high treason " to bring into
Foster, 227.
" the realm money counterfeited according to the similitude of
" foreign coin current here, to the intent to merchandize there" with."
Sect. 86. Secondly, That it must be brought by one who
knows it to be false.
1 Hale, 225,
Sect. 87. Thirdly, That it must be brought from a foreign
Tli 717io
nation, and not from Ireland or other place subject to the crown of
S. P. C. 3."
England; for though to some purposes they be distinct from the
8 Inst. 18.
realm of England, and consequently money brought from thence
Sum. 12.
mayj wjthin the letter of the statute, be said to be brought into
the
current silver coin. But it is apprehended, that in 20.) where marking a hammered piece of gold, not
the present state of the silver coinage, when, upon round, with the impression of a half-guinea, was
all the coin, the mint impressions are distinct and held not to be treason, because the offence was not
sharp, a round blank could not be said to rewmble complete, that is, the likeness was not completed.
Sec also Varlc/s case (ante, p. See the case of P. and J. Welsh, (1 E. P. C. 104.)
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me realm, yet inasmuch as the counterfeiting is punishable there B. Trcas. 10.
Dalt. 89. f. SS5.
by the laws of our kin;
money from such places has been construed to be no more within
the act than if they were actually in England.
Sect. 88. Fourthly, That the bare uttering of such money
here, by one who brought it not over, is not within this branch.
But by force of an ancient statute, if false money be found in the
hands of a suspicious person, he may be arrested till he have
found his warrant.
Sect. 89. Fifthly, That it is not necessary that such false
money be actually paid away or merchandized withal, for the
words are, " to merchandize or make payment," &c. which only
import an intention to do so, and are fully satisfied whether the
act intended be performed or not. But quare, because both
Coke {a) and Hale{b) seem to hold otherwise. However it is
clear, that bringing over money counterfeited according to the
similitude of foreign coin is treason within 1 & 2 Phil. & Mar.
C 11.
Sect. 90. Also in the said statute of 25 Edw. S. c. 2. there is
this clause, " And because that many other like cases of treason
" may happen in time to come which a man cannot think nor
" declare at this present time, it is accorded, that if any other
" case of supposed treason, which is not above specified, doth
" happen before any justices, the justices shall tarry without any
" going to judgment of the treason, till the cause be shewed and
" declared before the king and his parliament, whether it ought
u to be judged treason or other felony."

Sum. si.
* I^at* l8, & 18,
*'

Sum. si.

(a) 3 Imt. 18.
(*) 1 Hue, 999.

Sect. Ql. By virtue of this clause, many offences which are not l llalc,308.
high treason within this statute, as the murder of an ambassador, ^ I™*. 8._
&,c. were declared by the parliament to be high treason. But
these and all other such like declarations are made void by
1 Mary, c. 1 . And it seems that the parliament have no such
power at this day by virtue of the said clause, inasmuch as the
said statute of 1 Mary expressly enacts, " That no offence shall
" be deemed high treason, but only such as is declared and ex" pressed to be so by 25 Edw. 3." and take3 no notice of the said
clause relating to the parliament.
And now we are come to offences which, besides those already
mentioned respecting the coin, have been made high trea
son since the said statute of 1 Mary, viz.
I. Offences in upholding or favouring the power of the pope.
—II. Offences against the Protestant succession.—III. Offences
of corresponding with rebels or enemies.
I. Offences in upholding or favouring the power of the pope
seem reducible to the following heads : First, Extolling the
pope's power.
Secondly, Putting in ure Popish bulls.
Thirdly, Perverting others, or being perverted to Popery.
Fourthly, Receiving Popish orders or education in Popish
seminaries,
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seminaries,' and not submitting, &c.
second tender of the oaths.

Bk. 1.

Fifthly, Refusing a

And First, The offence of extolling the pope's power.
Sect. 92. By 5 Eliz. c. 1. s. 2, 10. it is enacted, " That if any
" person within the queen's dominions shall by writing, cypher" ing, printing, preaching, or teaching, deed or act, advisedly and
" wittingly hold or stand with to extol, set forth, maintain, or
" defend the authority, jurisdiction, or power of the bishop of
" Rome, or of his see, heretofore claimed in this realm, or by any
" speech, open deed or act, advisedly or wittingly attribute any
" such authority or pre-eminence to the see of Rome, he shall be
" guilty of a praemunire by the first offence, and of high trea" son by the second ; but without corruption of blood or loss of
" dower."
Sect. 93. It has been holden, That he who, knowing the
Dyer, J82.
Jcnk. Cent 4. effect of a book written beyond sea, brings it over and secretly
c 29.
sells it ; and also, That he who, by report hearing the contents
9 Co. 59.
thereof, commends it ; and also, That he who, knowing its con
7 Co. 1.
2 Keb. 602.
tents, secretly conveys it to a friend, with an intent to pervert
him, is in danger of the statute : and it has been resolved, That
he who, having read the book, does afterwards, in discoursing of
it, allow it to be good ; and also, That whoever writes or prints
such a book, and after publishes it, is clearly guilty : but it is
said, That he who, having heard of the contents, barely buys and
reads the book, is not within the statute.
Two of the
Sect. 94. It has also been holden, That if one who is con
judges dissent victed and condemned for an offence of this nature, being after
ed from tliis
opinion, Sav. wards demanded by the judges, whether he be still of the same
46.
fopinion ? answer that he is, he is guilty of high treason, as having
advisedly maintained the pope's power a second time.
Secondly, The offence of putting in ure a Popish bull.

To maintain by
advice, writing,
or speaking, the
authority of the
sec of Rome, is
IIIOH TREA
SON. 1 Hale,
331,338. Prin.
P. L. 144.

To put in ure
any bull or in
strument of
absolution, is
misprision of
TREASON.
Prin. P. L. 144.

"
"
"
"
"
"
"
"
"
"
"

Sect. 95. By 13 Eliz. c. 2. s. 2, 3. " If any within the queen's
dominions shall put in ure any bull or instrument of absolution
or reconciliation obtained from the see of Rome, or shall take
upon him by colour thereof to absolve or reconcile any person,
or to grant or promise any absolution or reconciliation, or shall
willingly receive any such absolution or reconciliation, or shall
obtain from the see of Rome any bull or writing whatsoever,
or publish, or any ways put the same in ure, he is guilty of ■
high treason. And by s. 4. accessaries after the offence incur
a pramunire. And by s. 5, 6. Those who within six weeks
disclose not an offer of such bulls, &c. to some privy counsellor, &c. are guilty of a misprision of treason."

Thirdly, The offence of perverting others, or being per
verted to Popery.
To be recon
ciled, or to en
deavour to re
concile others

Sect. 96. By 23 Eliz. c. 1. s. 2. &, 3 Jac. 1. c. 4. s. 22, 23.
it is enacted, " That if any one shall pretend to have power, or
" shall by any ways or means put in practice to withdraw a sub" ject
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" ject from his natural obedience to the king, or to withdraw to the sec of
" them for that intent to the Romish religion, or to move to pro- Rome. " high
" mise any obedience to any foreign power, or to do any overt i"aic°337
" act to that intent, or to reconcile one to the see of Rome ; and S38.
." if any person shall by any means be willingly withdrawn, or 11 Mod- 66" promise obedience as aforesaid ; he is guilty of high treason."
v Bolton
Mich. J6 G. 3. Form of indictment, Cro. Cir. 573.
Sect. 97. But by 3 Jac. 1 . c. 4. " If any person who is recon- Cawley, 187.
" ciled to the see of Rome beyond the seas, return into the realm
" and submit himself, &c. and take the oaths witliin six days
" after his return, he is excused."
Sect. 98. It seemeth that the bare pretending to such a power, The esse of
without any farther act in endeavouring to persuade persons from Campion the
their allegiance, or the bare endeavouring so to persuade them,
3<
without any pretence of such a power, is high treason within
these acts.
Fourthly, The offence of receiving Popish orders or educa
tion, &c.
Sect. 99- By 27 Eliz. c. 2. s. 3. " If any ecclesiastic born in
" the queen's dominions, and ordained or professed by Popish
" authority, shall remain in the queen's dominions, or come from
" beyond sea, and not submit to some bishop or justice of peace
" within three days, and take the oaths, &c. he shall be guilty of
" HIGH TREASON."

p0pi»h priests
not taking the
"f^l^iT treasow.
Hale, 336, 337.

Sect. 100. By 27 Eliz. c. 2. s." 15. " If any subject, not being
" an ecclesiastic, shall not return from a Popish seminary within
" six months after a proclamation to that purpose in London, and
" submit, 8tc. within two days, he shall be guilty of high trea" son whenever he shall otherwise return."
Sect. 101. By 27 Eliz. c.2. s. 13. " If any subject shall know
" that any such priest is within the realm, and not discover hiin
" to some justice of peace, 8tc. within twelve days, he shall be
" fined and imprisoned at the queen's will ; and if any justice of
" peace, &c. to whom such matter shall be discovered, shall not
" give information to some of the privy council, Sec. within
* twenty-eight days, he shall forfeit two hundred marks."
In the construction of this statute it hath been resolved,
Sect. 102. First, That in an indictment grounded on this sta- Southwell's
tute against a priest remaining here beyond the time limited by Case, Pop. 49.
the statute, it must be alleged, that he was born in the realm,
Sic. and also that he was ordained, &c. by authority challenged
or pretended from the see of Rome, but that there is no need to
shew in what place in particular he was born, or whether he werp
ordained within the realm, or beyond the sea.
Sect. 103. Secondly, That one in Popish orders, being in a Rex. v. O'Culship in order to go to Ireland, and driven by a storm into
Ray> 377»
England, and immediately apprehended, is not guilty of high
" treason
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Persons sajing
or hearing
private mass, and
refusing the
oaths, guilty of
TREASON.
Vide infra*
All,
See 1 W. & M.
c. 8.

Every person
who shall be
reconciled to,
or hold commu
nication with
the sec of
Rome, or who
shall profess
Popery, or
marry a Papist,
is excluded from
ascending the
THRONE Of
Great Britain ;
and THE SCEP
TRE shall, in
such case, pass
into the hands
of the next
Protestant suc-

The crown of
England limited
to the Protes
tant successors of
Sophia, the
daughter of
James the First,
after the death
of UNO Wil
liam and
queen Anne.

Maliciously,
advisedly, and
directly to at-
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treason within this act ; for his design of going to Ireland was
prevented, et nil efficit conatus, nisi seauatur effectus, and he was
forced into England by the act of God, and against his will ;
neither can he be said to remain here within the intent of the
statute, because he was compelled to it by reason of the pro
secution.
Fifthly, The offence of refusing a second tender of the
oaths.
Sect. 104. By 5 Eliz. c. 1. s. 1 1, 12. & 20. " If any person
" who shall have a charge, cure, or office in the church, or an
" office or ministry in an ecclesiastical court, or if any person
" who shall wilfully refuse to observe the rites of the church of
" England, after having been admonished by the ordinary, &c.
" or that shall say or hear private mass, &c. shall refuse a second
" tender of the oaths, he shall be guilty of high treason, but
" without corruption of blood."
II. Offences against the Protestant Succession.
f Sect. 105. By the Bill of Rights, the 1 Will. & Mary,
st. 2. c 2. s.9> it is recited, That it had been found by experi
ence inconsistent with the safety and welfare of this Protestant
kingdom to be governed by a Popish prince, or by any king or
queen marrying a Papist; and enacted, "That all and every
" person and persons that is, are, or shall be reconciled to, or
** shall hold communion with the see or church of Rome, or shall
" profess the Popish religion, or shall marry a Papist, shall be
" excluded, and be for ever incapable to inherit, possess, or enjoy
" the crown and government of this realm and Ireland, and
" the dominions thereunto belonging, or any part of the same i
" and in all and every such case or cases, the people of these
" realms shall be and are hereby absolved of their allegiance;
" and the said crown and government shall, from time to time,
" descend to and be enjoyed by such person or persons, being
" Protestants, as should have inherited and enjoyed the same, in
" case the person or persons so reconciled, holding communion,
" or professing or marrying as aforesaid, were naturally dead."
t Sect. 106. By THE ACT of settlement, the 12 & 13 Will.
3. c. 2. the princess Sophia, electress and duchess dowager qf
Hanover, daughter of Elizabeth, late queen of Bohemia, who was
daughter of king James the first, is declared to be next in suc
cession in the Protestant line to the crown of Great Britain, after
death of his Majesty and the princess Anne of Denmark, without
issue. " Provided always, that all and every person and
" persons who shall or may take or inherit the said crown by
" virtue of the limitation of this present act, and is, are or shall
" be reconciled to or hold communion with the see or church of
" Rome, or shall profess the Popish religion, or shall marry a
" Papist, shall be subject to such incapacities as in the said Bill
" of Rights are provided, enacted, and established."
Seer. 107. By 1 Ann. st. 2. c. 17. 8.3. "If any person or
" persons shall endeavour to deprive or hinder any person who
" shall
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"shall be the next in succession to THE crown for the time tempt, by overt
" being, according to the limitations of the Act of SettleJj hind«r
" ment, and according to the Bill of Rights, from succeeding
" to the imperial crown of this realm, and the dominion and ter- high i
" ritories thereto belonging, according to the limitations in the
" two before-mentioned acts, and the same maliciously, advisedly,
" and directly shall attempt by an overt act or deed, every such
" offence shall be adjudged high treason."
Sect. 108. By 6 Ann. c. 7. s. 7. " If any person or persons To maintain or
" shall maliciously,
affirra
b? that
, i. advisedly,
. J and directly,
iL by writing or printing,
b or
muling
" maintain and amrm that the king that now is, is not the law- THI KI)<o
" ful and rightful king of these realms, or that the pretended not the rightful
" prince of Wales, or any other person or persons, hath or have ^""^rliamcnt
* any right or title to the same, otherwise than according to the cannot limit the
" Bill of Rights, and the Act of Settlement, and the descent of the
" Act of Union ; or that the kings or queens of this realm, "own, '»>"gh
•
.
treason.
" with and by the authority of parliament, are not able to make See the case of
"laws and statutes of sufficient force and validity to limit and J.Matthews,
" bind the crown, and the descent, limitation, inheritance, and ^B^Oct?
" government thereof, any such person or persons shall be guilty Sep. 1719.
" of HIGH TREASON (a)."
(<0 See post.
that directly to
affirm the same by preaching, teaching, or advised speaking, is a pramunire.
Sect. 109. By A3 Will. 3. c. 3. " If any of the subjects of the
" crown of England shall, within this realm or without, hold, en_
. »
.
,
!
" tertain, or keep any intelligence or correspondence in person,
" or by letters, messages, or otherwise, with the Pretender,
" or with any person or persons employed by him, knowing such
" persons to be so employed ; or shall, by bill of exchange, or
" otherwise, remit or pay any sum or sums of money for the use
" or service of the said Pretender, knowing such money to be
" for such use or service; such person so offending shall be
" guilty of HIGH TREASON."

To hold any
correspondence
With TBI PmTENDEE( or a„y
or either of his
sons' orany
pi0yed by him
orthcm.isnion
"«">»•

t Sect. 110. By 17 Geo. 2. c. 39. the statute of 13 Will. 3.
c. 3. is extended to the eldest or any other son or sons of the
said Pretender, or to any or either of them; and " if the eld" est, or any other son or sons of the said Pretender (1) shall
" land or attempt to land, or shall be found in Great Britain or
" Ireland, or any of the dominions or territories belonging to the
" crown of Great Britain, or shall be found on board any ship,
" vessel, or boat, being so on board with intent to land in Great
" Britain or Ireland, orany of the dominions or territories afore" said

if any or either
°f JpJ**0*
Ej| shal| |and>
or attempt to
^f'e
\ana,t or
tne
dominions
j*"*?*,^^,
of I1I0H XKEA.
son.

(1) James the Second married a princess of the
House of iiadena, and died at Su Germaim on the
17th September, 1707, leaving one son Jama
Francis, the pretended Prince of Wales here alloded to. James Francis married Maria Clementina
, grand daughter to the king of Poland, and
died in the year 1765, leaving two sons, viz.
Charlei Edward Lewis Cosimr Stuart, created Duke
or Albany, and Henry Bentdkt Stuart, created

Cardinal ot York. The Count married a
princess of Stolberg, in Germany, and died at
Rome on the 31st December, 1788, leaving only
a natural daughter, created Duchess of Albany,
The Cardinal was born at Rome on the 6th March,
1785, and died at the same place, 1805, without
issue. By his death the family of Stuart became
extinct,
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said, he and they respectively shall, by this act, be adjudged
attainted of high treason."
. -»
III. Offence of Corresponding with Rebels or Enemies.
If any officer or t Sect. 111. By 2 & 3 Ann. c. 20, " if any officer or soldier
soldier shall,
cither abroad or ' in his majesty's army shall, either upon land out of England,
or upon sea, hold correspondence with any rebel or enemy, or
at sea, hold cor
respondence
give them advice or intelligence either by letters, messages,
with a rebel or
signs, or tokens, or any manner of way whatsoever, or shall
enemy, he is
treat with such rebels or enemies, or enter into any condition
guilty of HIGH
TREASON. ft
with them, without the king's licence, or licence of the general,
1 Hale, 339.
lieutenant-general, or chief commander, every person so of
(a) Sed qu, if
fending, shall be adjudged guilty of high treason." (a)
this statute is
not expired.
Sect. 115. Note, By 7 Ann. c. 21. s. 1, it is enacted, " That
All crimes and
offences that
such crimes and offences which are high treason, or mis
are hioh
prision of high treason, within England, shall be construed,
treason by
'
adjudged, and taken to be high treason and misprision of high
the laws of
England, and
treason within Scotland, and that no crimes or offences shall
no other, shall
be high treason or misprision of high treason within Scotland,
be hioh
but those that are high treason or misprision of high treason in
treason in
Scotland.
England; and that the crown may issue out commissions of
oyer and terminer in Scotland, under the seal of Great Bri
tain, to such persons as the king shall think fit, and that three
lords of the justiciary be in the said commission of oyer and
terminer, whereof one to be of the quorum, to enquire of, hear,
and determine such high treason and misprision of high trea
son in such manner as is used in England."

CHAP. III.
OFFENCES AGAINST THE KING.
Offences more immediately affecting the King are, First,
against the bullion. Secondly, against the coin. Thirdly,
against the privy council. Fourhtly, serving a foreign prince.
Fifthly, injuring the king's armour.
I. Offences against Bullion.
The law respecting bullion is applicable to the following mat
ters : 1 . Regulations respecting articles manufactured from bul
lion. 2. The exportation of bullion. 3. The sale of bullion.
4. The having bullion in possession without being able to ac
count for that possession. 5. Counterfeiting bullion. As to
the first point; as to the several laws relative to the manufactur
ing of articles from bullion, Hawkins has been wholly silent.
We therefore subjoin from Mr. East's Pleas of the Crown,
Vol. I. p. 188, the regulations upon this point. " By the sta
tute 28 Ed. 1. s. 3. c. 20: ' No goldsmith shall make any ves
sel, jewel, or any other thing of gold or silver, except it be of
good and true allay oz. gold, not worse than the touch of
Paris

Cb, 3.
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Paris and silver of sterling allay or better : And that the latter
should be assayed by the wardens of the Goldsmiths' Com
pany, and marked with the Leopard's Head; and any such
made otherwise may be seized; and if he be attainted of the
fact, he shall be punished by imprisonment and ransom at the
king's pleasure.'
The standard of sterling was, that onepound of sterling gold contained 23 carats, 3 grains and a half
of fine gold, and half a grain of copper alloy, making together
24 carats of Troy weight. But for many years past, the stand
ard has been fixed at 22 carats of fine gold and two carats of
copper. And by the same standard, every pound weight of
sterling silver must contain 10 oz. 2 penny-weights of fine silver,
and 18 penny-weights of copper alloy, making together twelve
ounces. And by the statute of 17 Ed. 4. c. I. it is provided,
That no goldsmith shall sell any gold under the fineness of 1 8carats, nor silver under the allay of sterling. By statute 4 Hen. 7.
c. 2. all silver fined or parted, shall be made so fine that it may
bear 12 penny-weights of allay in a pound weight, and yet be
as good or better than sterliug. By statute 18 Eliz. c. 15. gold
smiths' wares are required to be not less in fineness than 22
carats of gold, nor of silver less than 1 1 ounces 2 penny
weights.
By statute 8 Wm. 3. c. 8. after the 25th March,
1697. no person shall work or make any manufacture of silver
less in fineness than 1 1 ounces and 10 penny-weights of fine sil
ver in every pound Troy; nor put to sale, exchange, or sell any
such, made after that time, (unless it be silver wire or such small
things as are not capable of receiving a mark,) until such time
as the same shall be marked as therein described. And if the
wardens and masters of the said mystery, mark any plate for
good contrary to the act, they shall also forfeit the value of the
plate so deceitfully marked, to be recovered in the manner pre
scribed by the act. By statute of 6 Geo. 1. reciting, that it may
be requisite for encouraging the several manufactures of wrought
plate, to continue both the standard of plate of 1 1 ounces 10
penny-weights, and also the standard of 11 ounces 2 penny
weights (see statute 18 Eliz. c. 15.) to the pound Troy, enacts,
that from the first of June, 1720, all silver "vessels of plate, or
manufactured of silver, shall not be less in fineness than those
respective standards, each to be marked with distinguishing
marks; the greater standard with the workman's mark, the mark
of the wardens of the Goldsmiths' Company, and with the figure
of a lion's head erased, and the figure of the Britannia; and the
lesser standard with the workman's mark, that of the wardens of
the Goldsmiths' Company, and the figure of a lion passant, and
the figure of a leopard's head ; and that it shall not be lawful to
make any manufactures of silver of a coarser allay than above
specified, under the penalties and forfeitures prescribed, by any
laws then in force concerning wrought plate.
" The statute 12 Geo. 2. c. 26. reciting several prior statutes
for regulating the standards of gold and silver plate, enacts,
" That after the 28th day of May, 1739r No goldsmith, silvervol. i.
d
" smith,
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" smith, or other person, making, trading, or dealing in gold or
" silver wares, within England, shall work or make, or cause,
" &c. any gold vessel, plate, or manufacture of gold whatsoever,
" less in fineness than 22 carats of fine gold in every pound
" weight Troy ; or any silver vessel, &c. less in fineness than 1 1
" ounces 2 penny-weights of fine silver in every pound Troy;
" nor sell, exchange, or expose to sale, or export out of this
" kingdom, any gold or silver manufacture, &c. less in fineness
" than such respective standards, on forfeiture of «£l0 for every
" such offence, one moiety to the king, the other to any in" former who will sue; and in default of payment, the defend" ant shall be committed by the court, in which judgment shall
" be given thereon, to the House of Correction for the county,
" 8cc. where convicted, there to be kept to hard labour not ex" ceeding six months, or until payment." The act contains ex
ceptions of certain small wares, particularly described. By s. 3.
Persons (other than the makers or workers thereof) dealing,
&c. in gold and silver wares, exporting, selling, or exposing to
sale the same, worse than the respective standards, who shall,
within fourteen days after notice of the coarseness thereof, dis
cover to the party grieved, or to the master, wardens, or clerk of
any of the companies of goldsmiths of the place where such
dealer resides, the name and place of abode of the maker or
worker thereof, or of the person of whom such dealer really
bought the same, and shall produce him if living, so that he may
be prosecuted; and if such dealer shall give material evidence
against such person, and the judge before whom the trial is had
shall, under his hand, on the record certify the same, and also
that there did not appear any ground to believe that such dealer,
8tc. was privy to the fraud; or if such dealer shall, on the trial
of any suit or prosecution against himself concerning the pre
mises, prove that he delivered to such maker or worker a suffi
cient quautity of standard gold or silver to make the said wares,
and paid a reasonable price for the fashion thereof, or paid the
maker or worker, or other person, a market price for standard
gold or silver of that weight, besides a reasonable price for the
fashion thereof, then such dealer, Sec. shall be discharged from
any penalty or forfeiture to be incurred by this act for exporting,
selling, or exposing to sale, such coarse gold or silver wares, and
from any action, suit, or prosecution for the same.
Provided
(s. 4.) that such dealer, &c. need not give material evidence, or
produce such certificate as aforesaid, in order to indemnify him
self from any penalty or forfeiture under this act, unless such trial
against such maker, worker, or other person, of whom the said
wares were bought, shall be had within four terms after such
discovery made, nor unless reasonable notice shall be given to
such dealer, 8cc. of the time of such trial.
By s. 5. after 28th May, 1739, No goldsmith, silversmith, or
other person whatsoever, making or selling, trading or dealing,
in gold or silver wares, shall sell, exchange, or expose to sale
within England, any gold or silver manufactures whatsoever
>
made
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made after that time, or export the same out of this kingdom,
until such manufacture of gold, (being of the standard of 22
carats of fine gold per pound Troy,) and such manufacture of
silver, (being of the standard of 11 ounces 2 penny-weights of
fine silver per pound Troy,) shall be marked with the mark of the
worker or maker, which shall be the first letters of his christian
and surname, and with the marks of the Goldsmiths' Company
in London, viz. the leopard's head, the lion passant, and a distinct
variable mark or letter to denote the year in which sucli plate
shall be made, or with the mark of the worker or maker, and with
the marks of the assayer at York, Exeter, Bristol, Chester, Nor
wich, or Newcastle upon Tyne, or plate (being of the standard
of 1 1 ounces 10 penny-weights of fine silver per pound Troy,)
with the worker or makers name as aforesaid, and with these
marks of the said company, viz. the lion's head erased, the figure
of a Britannia, and the said mark or letter to denote the year as
aforesaid, or with the worker or maker's mark, and the marks of
one of the said cities or towns: upon pain of forfeiting ,£10, half
to the crown, and half to any informer who will sue ; and for de
fault of payment, the offender shall be committed by the court
in which judgment shall be given thereon, to the House of Cor
rection for the couuty, &c. where convicted, not exceeding six
months, to hard labour, or until payment be made of the said
forfeiture. By sect. 6. certain wares, by reason of their thin
ness or smallness, are excepted from being marked. By statute
24 Geo. 3. c. 53. s. 5. (to denote the payment of a certain duty,)
over and besides the other legal marks, there is required on the
same manufactures, when sent to be assayed and marked, the
mark of the king's head; on pain of forfeiting, by s. 8. under the
like circumstances as are before mentioned in the former act,
£50, to be recovered and disposed of as aforesaid, or, in default
of payment, to be committed in like manner to the House of
Correction, not exceeding one year nor less than six months, or
Until payment; and also forfeiting the gold or silver manufacture
so sold, exchanged, or exposed to sale without such mark, one
moiety to the crown, the other to any person who win" sue, with
the like exceptions as in the former statute. The statute
30 Geo. 3. c. 31. repeals the exceptions in the two last men
tioned acts as to the silver wares, and enacts others in lieu there
of.
Lastly, by statute 38 Geo. 3. c. 69. it is enacted, that from
and after the first day of October, 1798, it shall be lawful
for any goldsmith or other person, making, trading, or dealing in
gold wares in Great Britain, to work or make any gold vessel,
plate, or manufacture of gold whatsoever, of the standard of 18
carats in every pound weight Troy, and to sell, exchange, or ex
pose to sale, or export the same out of the kingdom. By s. 2.
after the said 1st of October, 1798, no person shall sell, ex
change, or expose to sale, or export out of the kingdom, any
such manufacture of gold made after that time until marked with
a crown, and the figures 18, instead of the mark of the lion pasd 2
sant,
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saut, on forfeiture of £\0; which mark is (by s. 3.) to be affixed
by the respective Companies of Goldsmiths in London, Edin
burgh, Birmingham, and Sheffield, and by the wardens and assayers of gold at York, Exeter, Bristol, Chester, Norwich, and
Newcastle upon Tyne. By sect. 4. c. 5. this is not to prevent
the making, selling, &c. manufactures of gold of the standard of
22 carats directed by former laws; but not to authorize assaying,
or marking with the mark used before the act, any gold manu
factures of lower standard than 22 carats per pound Troy.
Hence it appears, that by statute 28 Ed. 1. s. 3. c. 20. all
gold manufactures were required to be made of good and true
alloy; that is, not worse than the touch of Paris. By statute of
17 Ed. 4. c. 1. gold was not to be manufactured under the fine
ness of 18 carats in the pound Troy, which was increased to 22
carats by statute 18 Eliz. c. 15. and so continued by the statute
of 12 Geo. 2. c. 26. s. 1. in respect of all goods manufactured
after the 28th May, 1739. But by the statute 38 Geo. 3. c. 69.
s. 1. it was again permitted to be manufactured of the lower
standard of 18 carats after the 1st of Oct. 1798.
By statute 12 Geo. 2. c. 26. s. 5. manufactured gold of the
standard of 22 carats, shall have, 1 . the worker or maker's mark,
viz. the first letters of his christian and surname. 2. The marks
of the Goldsmiths' Company in London, viz. the leopard's head,
the lion passant, and a distinct variable mark or letter to denote
the year in which it was made: or else it shall have, 1. The
worker or maker's mark, together with, 2. The marks of the assayer at York and other places named, e. respectively, accord
ing to the parties' place of residence. By the statute 28 Geo. 3.
c. 69. 8. 1. manufactured gold of the standard of 18 carats shall
be marked with a crown and the figures 18, instead of the lion
passant, to be fixed by the respective companies of goldsmiths
in London, Edinburgh, Birmingham, and Sheffield, and by the
wardens and assayers, &c. at York, Exeter, &c. By statutes 28
Ed. 1. s. 3. c. 20. and 17 Ed. 4. c. 1. silver manufactures were
to be of true sterling allay or better, the value of which has been
noticed before. By statute 4 Hen. 7. c. 2. the silver was to
be made fine enough to bear 12 penny-weights of allay per
pound weight. By statute 18 Eliz. c. 5. the standard was set
tled at 1 1 ounces 2 penny-weights to the pound Troy. This by
statute 8 W. 3. c. 8. was raised to 1 1 ounces 10 penny-weights
in respect of goods manufactured after the 25th March, 1697.
But the statute 6 Geo. 1. c. 1 1. s. 41. confirmed by the statute
12 Geo. 2. c. 26. s. 5. ratified both the standards again under
distinguishing marks, the one from the 1st of June, 1720, the
other from the 1st of October, 1798, as after-mentioned. Sil
ver manufactures of sterling allay were, by the statute 28 Ed. 1.
s. 3. c. 20. to be assayed by the wardens of the Goldsmiths'
Company, and marked with the leopard's head. The marks
were afterwards varied on the change of the standard by the sta
tute 8 Wm. 3. c. 8. and distinguishing marks given by the sta
tute 6 Geo. 1. c. 11. s. 41. upon establishing the two different
standards
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standards before mentioned. The marks in use since the 28th
May, 1739, are fixed by the statute 12 Geo. 2. c. 26. to be for
manufactured silver of the standard of 1 1 ounces 2 penny
weights per pound Troy, the same marks as are before set by
the same statute for manufactured gold of 22 carats, and for
manufactured silver of the standard of 11 ounces 10 penny
weights ; the worker or maker's mark as aforesaid, and these
marks of the Goldsmiths' Company in London, viz. the lion's
head erased, the figure of a Britannia, and a distinct variable
mark or letter to denote the year in which it was made, or else
•with the worker's or maker's mark, and the marks of the assayers at York, Exeter, &c. In addition to the marks above-men
tioned, there is another mark, common to both gold and silver
manufactures of whatever standard; namely, the mark of the
king's head ; which, by statute 24 Geo. S. c. 53. is required in
all instances where other marks are necessary, to denote the pay
ment of a certain duty.
' The principal offences created by these statutes are the making,
working, putting to sale, exchanging, selling, or exporting any
gold or silver manufactures of less fineness than the standards
respectively fixed at the time by the several acts. Besides the
particular penalties and forfeitures inflicted on the delinquents
on default of payment, the commitment to the House of Cor
rection, it is to be remembered that the statute of 28 Ed. I.
s. 3. c. 20. is still in force, (Rex v. Jackson, Cowper, 297.)
which subjects them to a discretionary fine and imprisonment:
and though the description of the offence therein is not so large
as in the subsequent statutes, yet the penalty of it seems virtually
to be adopted in the latter, by general words of reference to for
mer laws. Besides which, I conceive that offenders of this de
scription, fraudulently fixing public and authentic marks on
goods of a value inferior to such tokens, are liable to suffer at
common law upon an indictment for a cheat.
Joseph Fabian, a working goldsmith, was indicted for falsify
ing plate, by putting in too much allay, and then corrupting one
of the assay master's servants to help him to the proper marks,
with which he stamped his plate; and being convicted, was
fined £ 100, and adjudged to stand three times in the pillory;
and was also forejudged of his trade, that he should not use that
trade again as a master workman. Such a judgment must have
been at common law. (Fabian's Case, Kelyng. 39-)
Exportation of Bullion.
Sect. I . The offence of diminishing the quantity of the bullion of
the kingdom has always been thought of very ill consequence (a),
,?
.
• i i
j .
l
. j A\
as tending to impoverish the nation, and to embarrass trade (o);
and therefore, with an eye to these inconveniences, the statute
1 7 Edw. 3. c. 1 5. which was never printed (c), made it felony to
transport silver, except when wrought into plate, and carried over
by great men to serve their houses; and afterwards the exportation thereof was prohibited by many other statutes {d).
'•
Sect.
2 Hen. 4. c.16. 2 Hen. 6. c. 6.

37

(») See Courteen's Case,
poph. 14o.
Hob. 270.
g^"11, Uep<
(4)4 Inst. 66.
(e)3 Inst. 92.
(d) 27 Edw. 3.
5* Rich. s. c.j.
3 Hen. 8. e. 1.
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Botiiou and
Sect. 2. But this general restraint being found by experience
both of siller prejudicial to trade, which, by exporting money and bullion to
and gold, may one market, may bring back such goods from another as will more
be exported.
tnan make up the loss, it is enacted by 15 Car. 2. c. 7. 8. 12.
" That it shall and may be lawful to and for any person or per" sons whatsoever, to export out of any port in England or Wales,
" in which there is a customer or collector, or out of the town of
" Berwick, all sorts of foreign coin or bullion of gold or silver,
" first making entry thereof at such custom-house respectively,
" without paying any duty, custom, poundage, or fee for the
" same."
No person shall
Sect. 3. But this licence to export having been often abused by
aXe'r^mita- exPortmg sucn s''ver as, having been coined into English money
tion of Spanish or wrought into plate, was afterwards melted down into the form
bars, on pain of of foreign coin or bullion, it is, in order to prevent this mischief,
6001enacted, by the 6 & 7 Will. 3. c. 17. s.S. " That no person do,
" or shall presume to cast ingots or bars of silver in imitation of
" Spanish bars or ingots of silver, nor to stamp any mark or im" pression upon any ingot or bar in likeness of the Spanish marks
" or impressions, upon pain that the person herein offending
" shall, for every such offence, forfeit the silver so cast, and also
" the sum of five hundbed pounds ; one moiety to his majesty
" and the other to the informer, to be recovered, with costs of
*' suit, by action of debt, bill, plaint, or information."
Bat no molten
Sect. 4. By 6 &. 7 Will. 3. c. 17. s.5. " No goldsmith or other
silver whatsoever «« person whatsoever shall transport, or cause to be transported,
Vd unless first" " out OI" tn's kingdom of England into any parts beyond the seas,
marked at Gold. " any molten silver whatsoever, but such only as shall be marked
smiths Hall, or « or stamped at Goldsmiths Hall by the wardens, some or
wpart hereof* " one ol" them, belonging to the said company of goldsmiths,
was of the silver " which mark or stamp the said wardens are hereby required to
wmuht^lau f " Prov'^e» an<* therewith to mark or stamp all such silver as shall
thcTiiigtlo'm ° " be Proved before them, or one of them, in such manner as
" is hereinafter mentioned, to be lawful silver; nor unless a cer" tificate be first had and obtained under the hand of one or more
" of the said wardens, of oath having been made before him or
" them by the owner or owners of such molten silver, and like" wise by one credible witness, that the same is lawful silver, and
" that no part thereof was (before the same was molten) the cur" rent coin of this realm, nor clippings thereof, nor plate wrought
" within this kingdom; which oath the said wardens, or any one
" of them, are and is hereby required and authorised to adminis"ter; and likewise to make and grant a ceetificate thereof
" without fee or reward ; an entry of which certificate shall be
" duly made by the said wardens in a book to be kept for that
" purpose ; and in case any person whatsoever, who shall offer
" any molten silver to be marked, as is aforesaid, shall not prove
" by his or her oath, and likewise by the oath of one credible
" witness, that the silver offered to be marked is lawful silver,
" and that the same was not, before the melting thereof, the cur" rent coin of the kingdom, nor clippings thereof, nor plate
wrought
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" wrought within the same, then, and in every such case, it shall
" be lawful to and for the said wardens, or any one of them, to
" seize and detain such molten silver so offered to be marked,
" until such time as such oath and proof shall be made as is
Sect. 5. By 6 & 7 Will. 3. c. 17. s. 6. " If any person whatso" ever shall ship, or cause to be shipped, or put on board any
i
"»
*r *
*
•
" vessel, any molten silver not stamped or marked by the said
" wardens, or one of them, and without certificate first obtained
" of oath having been made before the said wardens, or one of
" them, of the lawfulness of such silver, in manner as is aforesaid
" (which certificate shall be shewn to some one of the commis" sioners of the customs for the time being, before any cocket be
" granted for the exporting such molten silver), in such case it
" shall and may be lawful to and for any officer or officers of his
" majesty's customs to seize such silver so shipped and put on
" board ; one moiety to the king, the other to the officer or ofti" cers so seizing the same."

Molt™ siWer
'hipped without
a certificate or
w;,i,out being
first stamped, is
selzaulc-

Sect. 6. By 6 & 7 Will. 3. c. 7. s. 14. " And if any person or
" persons enter or ship any bullion allowed by this act to be ex" ported beyond the seas, other than in the name of the true
*
•
•
i
■
* < ,i r
owner or proprietor, or importer, the exporter thereof shall for" feit the same, or the full value thereof ; one moiety to the king,
*' and the other moiety to the person who shall seize or discover
" the same."
Sect. 7. By 6 & 7 Will. 3. c. 17. s. 13. " In case any seizure
" shall happen of any bullion shipped to be exported, and a doubt
" arise thereon whether the same be English or foreign bullion,
i
<• i ii
.i
i ■*
J
9 r
i
the proof shall lie upon the owner, claimer, or exporter of such
" bullion that the same isforeign bullion, and had not been melted
" down in this realm of England, dominion of Wales, or town of
„ n
- ,
rp
,„ °
" Berwick upon 1 iceed.
.

Bullion exported in any other
"l"" ,b* narae
°' the true owner, is seizablc.

if, 0n seizure,
a doubt shall
"h.ctner
the bullion
seized be Eng.
orforeign,
J?1" pr°?{ "ha"
lie on the e*porter.

Sect. 8. By 7 & 8 Will. 3. c. 19- s.6. " No person or persons No person to
" whatsoever shall ship or cause to be shipped, or put on board sl»p molten sil*' anv vessel or ship whatsoever, any molten silver or bullion T^f.or bu"'?-e
/
..r..
•
«
l
•
• without certin" whatsoever, either in bars, ingots, wedges, cakes, pinas, or lh Cate and oath
" any other form whatsoever, unless a certificate be first had and that the same is
*' obtained from the court of the lord mayor and aldermen of the fo7gn bu!lioJ
r t j
i i
iiii
-i
an" n°t coined,
" city of London, oath having been made before the said court clipt,&c. inEng" by the owner or owners of such molten silver or bullion, and land. By 9 &
"likewise by two or more credible witnesses, that the same tow.3.c. S8.
u'llrlies ^worti
" molten silver and bullion, and every part and parcel thereof, hilts, wrought
" was and is foreign bullion, and that no part thereof was (before plate, &c may
" the same was molten) the coin of this realm, or the clippings £ exported,
" thereof, nor plate wrought within this kingdom ; which oath
" the said court of the said lord mayor and aldermen of the city
" of London, are hereby required and authorised to administer,
" and to examine strictly all and every such person or persons as
" shall make such oath concerning the premises, and likewise to
" make and grant a certificate thereof, as aforesaid, without fee
" or

40

OFFENCES AGAINST THE KING.

Bk. 1.

" or reward ; which certificate shall also contain and express the
" name and names of the owner or owners of such molten silver
" or bullion, and of the witness or witnesses, and the true weight
" of such molten silver or bullion ; an entry of which certificate
" shall be duly made to the said court, in a book to be kept for
" that purpose ; which certificate shall be shewn to the commis" sioners of the customs for the time being, or four of them,
" before any cocket be granted for the exporting such molten
" silver or bullion ; and an entry thereof shall be also duly made
" by the said commissioners of the customs, in a book to be kept
" by them for that purpose."
Molten silver or
Sect. 9. By 7 & 8 Will. 3. c. 19. s. 7. " If any person or
!vUhout5oath>ed " Persons whatsoever shall ship, or cause to be shipped or put
&c. officer may " on board any vessel or ship, any molten silver or bullion what•cize, ice. " " soever, as aforesaid, without oath, certificate, and entry, first
" made and obtained, as is before provided; in every such case
*' it shall and may be lawful to and for any officer or officers of
" his majesty's customs, or any other person or persons, to seize
" such molten silver and bullion so shipped and put on board, as
" forfeited ; one moiety whereof shall be to his majesty, his heirs
" and successors, and the other moiety to the officer and officers,
" or persons so seizing the same ; and the owner or owners,
" proprietor or proprietors of such molten silver or bullion shall
" forfeit double the value of such molten silver or bullion ; one
" moiety whereof shall be to his majesty, and the other moiety to
" the person that shall sue or inform for the same, to be reco" vered, with costs of suit, by action of debt, bill, plaint, or in" formation, wherein no privilege, protection, or wager of law,
" shall be allowed, nor any more than one imparlance ; and the
Muter or cap- " captain or master of such ship or vessel (if the same belong to
forfc'l/soo/'1* 10 " a 8UDjecl) wno s^a" knowingly permit the said molten silver or
" bullion to be put on board his said ship or vessel, shall forfeit
" to such person or persons as shall sue or inform for the same,
" the sum of two hundred pounds, to be sued for and recovered
" in manner as aforesaid ; and in case the ship or vessel be a
" man of war, or vessel belonging to his majesty, then the captain
" thereof shall forfeit the sum of two hundred pounds to any per" son that shall sue for the same as aforesaid, and shall forfeit his
" employment, and be made uncapable of any office or employ" ment, civil or military.
Penalty on
Sect. 10. By 7 &, 8 Will. 3. c. 19. s. 8. " If any commissionei
ctcTgranUng™' " or commissioners, officer or officers of the customs, shall grant
cocket, ice.
" any cocket for exporting of any molten silver or bullion
" whatsoever, before such certificate first had as by this act is
" directed, and entry thereof made in a book hereby directed to
" be kept by the commissioners of the customs; every such com'* missioner and officer of the customs so offending shall forfeit
" the sum of two hundred pounds, and be made uncapable of
" any other office or place of profit or trust whatsoever.
In caie of sciSect. 11. By 7 and 8 Will. 3. c. 1 9. s. 9. . " In case any seizure
VII Pi. of
nf bullion,
hulll/m
*
"
_ _
awre
" of
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" of any molten silver or bullion shall happen to be made in pur- P">°f to lie on
"suance and execution of this act, or that any action, bill, plaint, ,heowne";
" or information, shall be brought for any of the forfeitures or
" penalties incurred by this act, and a doubt or question shall
" arise thereon, whether the molten silver or bullion then in
" question were really and truly foreign bullion, or prohibited to
" be exported, or otherwise forfeited by this act ; in every such and on failure
" case the proof shall lie on the part of the owner, proprietor, or to ^ forfeited" claimer of such molten silver or bullion ; and unless the owner,
" proprietor, or claimer, or the party sued, shall prove that the
" molten silver or bullion in question was, at the time of the
" seizure or forfeiture thereof, foreign bullion, and that no part
" thereof was (before the same was molten) the coin of this
" realm, nor clippings thereof, nor plate wrought within this
" kingdom ; in every such case, for want of such proof, the
" molten silver and bullion in question shall be adjudged, deemed,
" construed, and taken to be molten silver and bullion forfeited
" by this act, and liable to the penalties before mentioned."
By st. 43 Geo. 3. c. 49- entitled an act to amend so much of the silver and Bulacts of the 6, 7, & 8th of Will. 3. as relates to the exportation of Bon may be tisilver bullion, enacts, " that it shall be lawful for the lord high P°rlcd,by '';
. commissioners of the
P treasury.
cence from the
*' treasurer, or any three
or more ot. the
** treasury, to authorize any person to export from Great Britain
*' any molten silver or bullion by licence, under his or their respec** tive hands, &c. without any oath, certificate, or other document
" whatsoever, now requisite for the lawful shipping or exportation
" of any such molten silver or bullion."

"
"
"
"

Sale of Bullion.
Sect. \1. By 6 & 7 Will. 3. c. 17. s. 7. " If any broker or brokers, not being a trading goldsmith or refiner of silver, shall buy
or sell any bullion or molten silver, every such person shall
suffer, for every such offence, imprisonment for six months,
without bail or mainprize."

Possession of Bullion not accountedfor.
Sect. 13. By 6 & 7 Will. 3. c. 17. s. 8. " It shall and may be
" lawful to and for one or more of the wardens of the said
" compauy of goldsmiths, with any two or more of the court of
"assistants of the said company, within the compass of the
** weekly bills of mortality, and to and for any two justices of the
"peace within any county, city, or town corporate out of the
" compass of the weekly bills of mortality, to enter into the house,
" room, or workshop of any person who shall be suspected to be
" guilty of buying or selling unlawful bullion, and to search for
" the same; and in case the occupier or occupiers of such house,
" room, or workshop, shall refuse to permit the said warden and
" assistants, or justices, to make such search as aforesaid, it shall
" and may be lawful to such warden and assistants, and justices,
" with the assistance of a constable, to break open any door, box,
" trunk, chest, cupboard, or cabinet, in order to search for and
" discover such bullion as is aforesaid ; and in case the person so
" searching

No broker not
bejngago/dlh>n ^,r^Jjj
bullion.

For the discovery of ofFendof^hTwardens8
oftheGoldsmiths' Comof the court of '
assistants, and
two justices,
™**J"t£[house
or workshop,
{^JJJJ^J^
,
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s in
whose posses
sion bullion is
found, not
proving it to be
neither coin nor
clippings melted,
to be imprisoned
six months.

To blanch cop
per for sale, or
to buj or sell
any heavier
than stiver and
wearing like
standard gold, is
felony.
4 Comm. 98.
1 Hale, 214.
1 Hale, 644.
Dyer, 88.
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" searching shall at any time find any such unlawful bullion, the
" persons so finding the same are hereby required to seize as well
" such bullion as the person or persons in whose possession the
" same shall be found ; and the said wardens, assistants, and con" stables, shall bring him and her before the next justice of the
" peace ; which justice within the weekly bills of mortality, and
" the said two justices without the said bills of mortality, shall and
" may examine the person so brought before him, or found by
" them respectively, upon oath, whether the bullion so found be
" lawful silver, and whether the same was not (before the melting
" thereof) the current coin of this realm, or clippings thereof ;
" and in case the said person so examined shall not prove by his
** or her oath, or by the oath of one credible witness, before the
" said justice and justices respectively, that the bullion so found
" is lawful silver, and that the same was not, before the melting
" thereof, the current coin of this realm, nor clippings thereof,
*' then and in such case the said justice or justices respectively
" shall commit the person so examined to prison, and shall secure
" the bullion so found, and shall likewise oblige the persons that
" can give any evidence concerning the same, to enter into a re" cognizance to prosecute the said offender and offenders ; and
" in case such offender and offenders in whose possession such
" unlawful bullion shall be found, shall not, upon his, her, or their
" trials on an indictment for melting the current silver coin of
" this realm, prove, by the oath of one credible witness at the
" least, the bullion so found to be lawful silver, and that the same
" was not the current coin of this realm, nor clippings thereof,
" then, and for want of such proof, such offender shall be found
" guilty of the offence contained in such indictment, and shall
" suffer imprisonment for the space of six months, without bail
" or mainp'rize."
Counterfeiting Bullion.
Sect. 14. By 8 & 9 Will. 3. c. 26. s. 6. made perpetual by
7 Anne, c. 25. s. 3. " Whoever shall blanch copper for sale, or
" mix blanched copper with silver, or knowingly buy or sell, or
" offer to sale blanched copper alone or mixed with silver, and
" shall knowingly or fraudulently buy or sell, or offer to sale, any
" malleable composition or mixture of metals or minerals which
" shall be heavier than silver, and look, and touch, and wear like
" standard gold, but be manifestly worse than standard, shall be
" guilty of FELONY."
Sect. 15. The endeavours of some persons in making use of
extraordinary methods for the producing of gold and silver, were
found by experience to be so prejudicial to the public, both from
the lavish waste of many valuable materials, and also from the
ruin of many families, which had been occasioned by such useless
expences, that it was thought necessary to put a check to such
practices by some severe law, and for that purpose it was made
felony by 5 Hen. 4. c. 4. " to multiply gold or silver, or to use
" the art or craft of multiplication." And it was holden, that the
practising to find out the fhilosoi'Iier's stone, by which it is
imagined

Ch. 3.

OFFENCES AGAINST THE KING.

43

imagined that all metals may be made gold, was felony within this
statute : but this restraint having been found to have no other
effect upon the unaccountable vanity of those who fancied such
attempts to be practicable, but only to send them beyond sea to
try their experiments with impunity iu other countries, the sta
tute of 5 Hen. 4. was at last wholly repealed by 1 Will. & Mary.
II. Offences against the Coin.
Sect. 16. The coin of Great Britain must be made of sterling (o) 15 EJw. 3.
or standard metal (a), which, for the gold coin, at present consists of two carats of copper melted with twenty-two carats of (f^wvd's Mahne gold(6); and for the silver coin, of eighteen pennyweights thematic*, ua.
of copper melted with eleven ounces and two pennyweights of (*) 18 Ge0, 2fine silver(<r). It is said, that the king's prerogative does not ex- ^ 2° Inst. 577.
tend to the alteration of the standard (d) ; that it is neither safe («) 1 Hale, 197.
nor honourable to debase the coin below sterling (e); and that in if) 1 B1, Co,n*
legitimating even foreign coin, the value of it should be fixed (g)'i3&i4Car.
comparatively with our own standard (f) ; and indeed the legisla- 2. c. 31.
ture has ever appeared anxious to preserve the coin of the realm ® ™jJJ* J*
pure and unadulterated(g).—By a statute 17Edw.3. s. 15. which i2Geo.2. c. 26°.
was never printed, the importation of bad money was made 9 Geo. 3. c. 37.
felony (A).— By 2 Hen. 6. c. 9. the making of payments in blanks jgy™'|'g 4*'
which were made of base alloy, was felony.—By 3 Hen. 5. c. 1 . isGco.s! c. 45!
the coining or bringing in galley-halfpence, seskins, or doydekins, (/») 2 Inst. 92.
was felony.—And now, by the 25 Edw. 3. c. 2. and 1 & 2 Philip
& Mary, c. ll.it is, as I have shewn in the preceding chapter (i), (!) Ante, p. 26.
high treason to bringfalse money into the realm.
Sect. 17. By 6 St. 7 Will. 3. c. 17- s. 4. for the better pre- To buy or sell
venting the clipping, diminishing, or impairing the current coin ^Vin1'"'of the
of this kingdom, it is enacted, " That if any person whatsoever current coin, in" shall buy or sell, and knowingly have in his custody or posses- curs a penalty
" sion, any clippings or filings of the current coin of this king- ^'j'
" dom, he shall, for every such offence, forfeit the said clippings somucut till
" or filings, and also the sum of five hundred pounds; one paid.
" moiety to his majesty, and the other to the informer, to be re" covered, with costs of suit, by action of debt, bill, plaint, or
" information ; and the offender shall be also branded in the right
" cheek with a hot iron with the letter R; and, until payment of
" the said five hundred pounds, shall suffer imprisonment."
Sect. 18. By 6 & 7 Will. 3. c. 17. s. 2. " If any person or To sell, buy,rc" persons whatsoever shall, at any one time or payment, ex- "'^"Jer'™,,.
" change, lend, sell, borrow, or buy, receive or pay, any broad n"jr fo/ieuthan
" silver money, or silver money undipped, of the coin of this coined for, in" kingdom, for more in tale, benefit, profit, or advantage, than ™1££™£J
" the same was coined for, and ought by law to go for, be lent, for CVery 1
" sold for, borrowed or bought, received or paid, shall forfeit the shilling*.
" sum of ten pounds for every twenty shillings that shall be so
" exchanged, lent, sold for, borrowed, or bought, received or
" paid, and so in proportion for any greater or lesser sum ; one
" moiety thereof to his majesty, and the other moiety to the per" sou who shall sue or inform for the same, to be recovered (with
" costs
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" costs of suit) by action of debt, bill, plaint, or information,
" wherein no privilege, protection, or wager of law shall be al" lowed, nor any more than one imparlance."
To take, receive,
pay, or put off
any milled
money at a
lower rate than
its denomination
imports, is fe
lony.
See 6 &7 Will.
3. c. 17. s. 2.

To buy, sell,
pay'0ffCelve' °r
money foHess
than their denoruinated value,
is felony.

"
"
"
"
"
"
"
"
"
"

Sect. 19. By 8 &. 9 Will. 3. c. 2G. s. 6. " If any person or
persons shall take, receive, pay, or put off any counterfeit milled
money, or any milled money whatsoever, unlawfully diminished
and not cut in pieces, at or for a lower rate or value than the
same by its denomination doth or shall import, or was coined
or counterfeited for, all and every such person and persons
shall be adjudged guilty of felony.—But no attainder shall
make any corruption of blood to any heir, or any loss of
dower to the wife of such offender; and no prosecution shall
be, unless commenced within three months after such offence
committed."

Sect. 20. By 11 Geo. 3. c. 40. " If any person or persons
"snall buy, sell, take, receive, pay, or put off any counterfeit
" copper money, not melted down or cut in pieces, at or for a
" lower rate or value than the same by its denomination doth or
" shall import or was counterfeited for, every such person and
" persons shall be adjudged guilty of felony."

Wooldridge's
Sect. 21. It is said, upon the construction of these statutes,
Case, Cases in that if the act ofputting off the counterfeited coin be not finally
Crown Law,
completed, it does not amount to the crime described in the sta
2 Edit 351.
tute; and therefore, although one party has agreed to sell, and
the other has agreed to buy, yet if the parties be apprehended,
and the monies seized while it is counting out, the offence is not
completed; for the money is not put off until it come into the
actual custody and possession of the intended buyer.
To utter or ten
der in payment
any false or
counterfeit mo
ney knowingly,
incurs for the
first offence six
months, for the
second two
years imprison
ment, and for
the third
DEATH.

Sect. 22. By 15 Geo. 2. c. 28. s. 2. "Whereas the uttering
" of false money, knowing it to be false, is a crime frequently
" committed all over the kingdom, and the offenders therein are
" not deterred, by reason that it is only a misdemeanor, and the
" punishment very often but small, though there be great reason
" to believe that the common utterers of such false money are
" either themselves the coiners, or in confederacy with the coin" ers thereof: for preventing whereof, be it hereby further
" enacted, if any person whatsoever shall, after the said 29th day
" of September, utter or tender in payment any false or counter" feit money, knowing the same to be false or counterfeit, to any
" person or persons, and shall be thereof convicted, such person
" so offending shall suffer six months imprisonment, and find
" sureties for his or her good behaviour for six months more, to
" be computed from the end of the said first six months ; and if
" the same person shall afterwards be convicted a second time
" of the like offence of uttering or tendering in payment any false
44 or counterfeit money, knowing the same to be so, such persou
" shall for such second offence suffer two years imprisonment,
" and find sureties for his or her good behaviour for two years
" more, to be computed from the end of the said first two years ;
" and
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" and if the same person shall afterwards offend a third time in
" uttering or tendering in payment any false or counterfeit money,
" knowing the same to be so, and shall be convicted of such
" third offence, he or she shall be and is hereby adjudged to be
" guilty of felony without benefit of clergy."—But the blood of
the heirs of the offender shall not thereby be corrupted, nor
shall his wife thereby lose her dower, and there shall be no
prosecution for this offence, unless commenced within six months
after the offence committed.
Sect. 23. By 15 Geo. 2. c. 28. s. 3. " If any person whatso" ever shall utter or tender in payment any false or counterfeit
i
•
. i-i
•
" money, knowing the same to be false or counterfeit, to any
" person or persons, and shall either the same day, or within the
" space of ten days then next, utter or tender in payment any
" more or other false or counterfeit money, knowing the same to
" be false or counterfeit, to the same person or persons, or to any
" other person or persons, or shall at the time of such uttering or
" tendering have about him or her, in his or her custody, one or
" more piece or pieces of counterfeit money, besides what was so
" uttered or tendered, then such person so uttering or tendering
" the same, shall be deemed and taken to be a common utterer
" of false money, and being thereof convicted shall suffer a year's
" imprisonment, and shall find sureties for his or her good beha44 viour for two years more, to be computed from the end of the
" said year ; and if any person having been once so convicted as
" a common utterer of false money, shall afterwards again utter
" or tender in payment any false or counterfeit money to any per" son or persons, knowing the same to be false or counterfeit,
" then such person being thereof convicted, shall for such second
" offence be and is hereby adjudged to be guilty of felony without
" benefit of clergy."—But the blood of the heirs of such offender
shall not be corrupted, nor shall his wife lose her dower ; and
no prosecution shall be by this act, unless commenced within six
months after the offence committed.

Uttering false
"""fy twic,e
within tendavs,
or having other
false money in
u^'g^'offence
a ytar'i imprison<wu\ for the
*ec0Dd

Sect. 24. By 15 Geo. 2. c. 28. s. 9- " If any person shall be
" convicted of uttering or tendering any false or counterfeit
u money as aforesaid, and shall afterwards be guilty of the like
" offence in any other county or city, the clerk of the assize, or
" the clerk of the peace for the county or city where such convic" tion was so had, shall at the request of the prosecutor, or any
" other on his majesty's behalf, certify the same by a transcript
" in a few words, containing the effect and tenor of such convic" tion ; for which certificate two shillings and sixpence, and no
" more, shall be paid : and such certificate being produced in
" court, shall be sufficient proof of such former conviction."

Second offence
|nansho" t™ilt^i'pt 0f formcr~
conviction evidence'

Sect. 25. By 15 Geo. 2. c. 28. s. 6. " Whereas the coining or Coiners of cop" counterfeiting of any of the copper money of this kingdom is J*"" T*3' !° ^
" only a misdemeanor, and the punishment often very small, it is yc„,.
" enacted, if any person whatsoever shall make, coin, or counter" feit any brass or copper money commonly called a halfpenny
" or
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or a farthing, such person offending therein, and his, her, and
their aiders, abettors, and procurers, being thereof convicted,
shall suffer two years imprisonment, and find sureties for his or
her good behaviour for two years more, to be computed from
the end of the said first two years."

Now felony to
Sect. 26. But the coining or counterfeiting of the copper
coin copper
monies of this realm, from being punished only as a misdemeauor,
3°ce4ofandG continuing greatly to prevail, to the great prejudice of trade, it is
37 G. 3.C 126. enacted by 11 Geo. 3. c. 40. " That if any person or persons
" shall make, coin, or counterfeit any of the copper monies of
" this realm commonly called a halfpenny or a farthing, such
" person or persons offending therein, and his, her, or their
" counsellors, aiders, abettors, and procurers, shall be adjudged
" guilty of felony."
"
"
"
"
"
"
"
"

By stat. 37 Geo. 3. c. 126. " The provisions of the two last*
mentioned statutes (by name) and all other acts concerning the
copper monies of this realm called a halfpenny and a farthing,
or any other copper money of this realm, shall extend to all
such pieces of copper money as shall be coined and issued by
order of his majesty, &c. and as shall by royal proclamation be
ordered to be deemed and taken as current money of this
realm, as if such pieces had been particularly mentioned in
such acts respectively."

It may now be a question whether, under this latter statute, it
is not optional to prosecute either for a misdemeanor, as the
offence is made by the stat. 15 Geo. 2. or for a felony, as it is
made by that of 1 1 Geo. 3. since the provisions of both statutes
are extended to the new copper coinage ? And yet such an
option, without varying circumstances, is unusual, and incongruous
with the general rule of law, that the misdemeanor is merged in
R. «. West and the felony. The punishment, however, under the 1 1 Geo. 3. is
others. O. B. onjv a year's imprisonment; which is founded on the general stasept- 1780.
tute of the lg EHz c ?> g 3 (E p c yol . p
III. Offences against the Privy Council.
Conspiring to
Sect. 27. By 3 Hen. 7. c 14. " If any sworn servant in the
murder the king " chequer-roll of the king's household, under the state of a
orp«r is felony. „ jord) make any confederacy, compassing, conspiracy, or imagi" nation with any person, to destroy or murder the king, or any
" lord of this realm, or any other person sworn to the king's
" council, he shall be guilty of felony."
To wound a
Sect. 28. By 9 Ann. c. 16. " If any person shall attempt to
SdutylsdeaUi "
assam% strike, or wound any privy counsellor in execution
' " of his office, he shall suffer as a felon without clergy."
IV. Serving a Foreign Prince, or State, and deserting his Service.
Persons going
Sect. 29- By 3 Jac. 1. c. 4. s. 18, 19- " Every subject who
abforc?gn°Prince " snaI1 S° out of tne realra to serve anv foreign prince or state,
without taking " or shall pass over the seas, and there voluntarily serve any such
" foreign
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" foreign prince or state, not having before his going taken the the oaths of al" oath of obedience (a), shall suffer as a felon."
legiance, &c.
v "
are guilty of
felony. 3 Inst. 80. Dalt. c. 107. Cawl. 182. (o) N. B. This oath of obedience is taken away by
1 Will, and Mary, seas. 1. c 8. s. "i. and the new oaths of allegiance and supremacy enjoined in the
room thereof. Vide c. SO. s. 41.
Sect. 30. And by 3 Jac. 1. c. 4. s. 20, 21. " If any gentle" man, or person of higher degree, or any person who hath born
" any office or charge in camp or army, shall go out of the realm
* to serve such foreign prince, 8$c. without being bound with two
" sureties in a bond, conditioned, that he shall not be reconciled
* to the see of Rome, nor enter into any conspiracy against the
" king, he shall be a felon."
By statute of 59 Geo. 3. c. 69. repealing former statutes on
this subject enacts, " If any natural-born subject of his Majesty,
" his heirs and successors, without the leave or licence of his
" Majesty, his heirs or successors, for that purpose first had and
" obtained, under the sign manual of his Majesty, his heirs or
" successors, or signified by order in council, or by proclamation
" of his Majesty, his heirs or successors, shall take or accept, or
" shall agree to take or accept any military commission, or shall
" otherwise enter into the military service as a commissioned or
" non-commissioned officer, or shall enlist or enter himself to
" enfist, ot shall agree to enlist or to enter himself to serve as a
" soldier, or to be employed or shall serve in any warlike or mili" tary operation in the service of or for or under or in aid of any
" foreign prince, state, potentate, colony, province or part of any
" province or people, or of any person or persons exercising or
" assuming to exercise the powers of government in or over any
" foreign country, colony, province, or part of any province or
" people, either as an officer or soldier, or in any other military
" capacity ; or if any natural-born subject of his Majesty shall,
" without such leave or licence as aforesaid, accept, or agree to
" take or accept, any commission, warrant, or appointment as ah
" officer, or shall enlist or enter himself, or shall agree to enlist or
" enter himself, to serve as a sailor or marine, or to be employed,
" or engaged, or shall serve in and on board any ship or vessel
" of war, or in and on board any ship or vessel used or fitted
" out, or equipped or intended to be used for any warlike pur-.
" pose, in the service of or for or under or in aid of any foreign.
" power, prince, state, potentate, colony, province, or part of any
" province or people, or of any person or persons exercising or
" assuming to exercise the powers of government in or over any
" foreign country, colony, province, or part of any province or
" people ; or if any natural-born subject of his Majesty shall,
" without such leave and licence as aforesaid, engage, contract,
" or agree to go, or shall go to any foreign state, country, colony,
" province, or part of any province, or to any place beyond the
" seas, with an intent or in order to enlist or enter himself to
" serve, or with intent to serve in any warlike or military opera" tion whatever, whether by land or by sea, in the service of or
" for or under or in aid of any foreign prince, state, potentate,
" colony, province, or part of any province or people, or in the
" service
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" service of or for or under or in aid of any person or persons ex" ercising or assuming to exercise the powers of government in
" or over any foreign country, colony, province, or part of any
" province or people, either as an officer or a soldier, or in any
" other military capacity, or as an officer or sailor, or marine, in
" any such ship or vessel as aforesaid, although no enlisting
" money or pay or reward shall have been or shall be in any or
" either of the cases aforesaid actually paid to or received by
" him, or by any person to or for his use or benefit ; or if any
" person whatever, within the united kingdom of Great Britain
" and Ireland, or in any part of his Majesty's dominions else" where, or in any country, colony, settlement, island, or place
" belonging to or subject to his Majesty, shall hire, retain, en" gage> or procure, or shall attempt or endeavour to hire, retain,
" engage, or procure, any person or persons whatever to enlist,
" or to enter or engage to enlist, or to serve or to be employed
" in any such service or employment as aforesaid, as an officer,
" soldier, sailor, or marine, either in the land or sea service, for or'
" under or in aid of any foreign prince, state, potentate, colony,
" province, or part of any province or people, or for or under or
" in aid of any person or persons exercising or assuming to exer-'
" cise any powers of government as aforesaid, or to go or to
" agree to go or embark from any of his Majesty's dominions,
" for the purpose or with intent to be so enlisted, entered, en" gaged, or employed as aforesaid, whether any enlisting money.
" pay, or reward shall have been or shall be actually given or
" received, or not; in any or either of such cases, every person
" so offending shall be deemed guilty of a misdemeanor, and
" upon being convicted thereof, upon any information or indict" ment, shall be punishable by fine and imprisonment, or either
" of them, at the discretion of the court before which such offender
" shall be convicted."
Offences committed out of the kingdom, by s. 9. may be tried
in the court of King's Bench at Westminster, and the venue laid
at Westminster in the county of Middlesex.
Desertion.
By 18 Hen. 6. c. 19. it is enacted, " That soldiers retained
" in the manner prescribed by the act, departing from their cap" tains without licence, shall be guilty of felony." But this sta
tute is now of little use, because the method of retaining soldiers
therein referred to is disused (1).
t Sect. 2. However by 7 Hen. 7. c. 1. and 3 Hen. 8. c. 5.
still in force, " If any soldier, being no captain immediately re" tained with the king, who shall be in wages and retained, or
" take any prest to serve the king upon the sea, or upon the
" land beyond the sea, depart out of the king's service, without
" licence of his captain, he shall suffer as a felon, without the
" benefit
(1) At the time of passing this statute, it was indenture with the ling, to serve him, for a certain
a common mode of raising men for the king's scr- time, with a stipulated number of men, in any en.
rice, for any landholder, or military adventurer, terprixc which the king might then have in hand,
who had influence with others, to contract by
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" benefit of the clergy. And all justices of peace in every shire
" in England, where any such offenders be taken, have power to
"enquire of the said offences, and the same to hear and deter" mine, as they may do of felony, trespasses, and of other offences
" expressed in the king's commission to them made, as though
" the said offences were done in the same shire."
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t Sect. 3. And by 2 Edw. G. c. 2. " If any soldier serving the
" king in his wars, in any of his dominions, or on the seas, or be" yond the seas, or in Scotland, depart without licence of the
" lieutenant, or admiral, or captain, &c. with booty, or otherwise,
" being in the enemy's country, or elsewhere in the king's ser" vice, or out of any garrison where he shall be appointed to
" serve, be shall be adjudged a felon, and excluded from his
"clergy; and the justices of every shire where such offender
" shall be taken, may enquire of and determine the offence, &c."
t Sect. 4. By 1 Geo. 1. st. 2. c. 47. it is enacted, "That if P£™™»
" any person or persons whatsoever (other than such as are or to'de'sen^l'iall™
" shall be enlisted as soldiers, against whom sufficient remedy is, forfeit 4<>l.
" already provided by law) shall, in Great Britain or Ireland, or
u the isles of Jersey or Guernsey, by words or other means what" soever, directly or indirectly, persuade or procure any soldier
" or soldiers in the service of his majesty, his heirs or successors,
" to desert or leave such service, or shall go about and endeavour
" in manner aforesaid, to persuade, prevail on, or procure such
" soldier or soldiers to desert or leave such service as aforesaid,
* every such person or persons so offending as aforesaid, and
u being thereof lawfully convicted, shall, for every such offence,
" forfeit to his majesty, his heirs or successors, or to any other
" person or persons who shall sue for the same, the sum of
" forty pounds, to be recovered by bill, plaint, or information, in
" any of his majesty's courts of record at Westminster, wherein
" no essoin, protection, or wager of law shall be allowed ; and if
" it shall happen that any such offender so convicted as afore" said, hath not any goods and chattels, lands or tenements, to
" die value of forty pounds, to pay and satisfy the same, or that And not having
" from the circumstances and heinousness of the crime it shall J"*"^*^ ^y
" be thought proper and convenient, the Court, before which the ion°d s?x uTonthi
" said conviction shall be made, as aforesaid, shall award the without bail,
" said offender to prison, there to remain for any time not ex
ceeding six months, without bail or mainprize, and also to and stand in the
" stand in the pillory for the space of one hour, in some market- P'"orJ" town next adjoining to the place where the offence was com* mitted, in open market there, or in the market-town itself
" where the said offence was committed."
f Sect. 5. By 1 Geo. 1. St. 2. C. 47. S. 2. it is provided, Prosecution io
" That no such action shall be brought, or prosecution carried 511 montns" on, by virtue of this act, unless the same be commenced within
** six months after the offence committed." (1)
VII.
(l) There is an act of Parliament passed annually for the regulation, pay, and discipline of the army,
which is usually called the Mutiny Act.
VOL. I.
■
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VII. Injuring the King's Armour.
To embezzle or
Sect. 34. By 31 Eliz. c. 4. " If any person having the charge
iniure ordnance
. , "L . . . •
/ r
.
„ °
or naval stores,
or custody of the king s armour, ordnance, or munition, etc. or
is felony with- " of any victuals provided for the victualling of any soldiers or
4 ComnFioi " mar'ners>
8na" f°r hicre and gain, or wittingly, advisedly,
3 Inst. 78. ' " and °f purpose to hinder or impeach the king's service, imbezil,
Cawley, 90.
" purloin, or convey away any of the same armour, &c. to the
And for the pre- « vajue Gf twenty shillings, he shall be judged guilty of felony.
servation of the
"
stores, and the " But such offender must be prosecuted within the year next
mode of trial " after the offence done ; and he shall not forfeit his hereditaand punishment « meQta
longer than during his life ; nor shall his blood be
of pecu'-*'ons „
{
P.
,
. ° .
,,
under the . !ue
corrupted, or his wife lose her dower.
of JOs. vide 9 & 10 Will. 3. c. 41. 5 Geo. 1. c. 35. 9 Geo. 1. c. 28. 17 Geo. S. c. 40. s. 10. 9 Geo. 3.
c. SO. s. 15. post.
See Clergy.
Sect. 35. By 22 Car. 2. c. 5. it is recited, " That many
u persons are emboldened to commit the said offences in con" sideration that they are allowed the benefit of clergy," and
enacted, " that no person who shall offend against the said act
" 3 1 Eliz. c. 4. shall be admitted to the benefit of clergy."
Benefit of clergy is restored in the said offences by st.4G.4. c.5.
ataob°ra °ofdthe
Sect. 36. By 12 Geo. 3. c. 24. "Whoever shall either within
kirujs^ups, ' ' " *n's realm, or in any of the countries or places thereunto bestores, dock- " longing, wilfully and maliciously set on fire and burn, or otheryines5'&c T*8*' " W'86 ^estrov' or sna^ cau8e ^e same to be done, or shall aid
felony without " or ass*st 'n tne setting on fire, burning, or otherwise destroying
clergy.
* of any of his majesty's ships or vessels of war, whether on float
" or building in any of his majesty's dock-yards, or building or
" repairing by contract in any private yards for the king's use :—
* or any of his majesty's arsenals, magazines, dock-yards, rope" yards, victualling-offices, or any of the buildings erected therein,
See Indictment, « or belonging thereto ; or any timber or materials there placed,
J4°25.lr * " *°r building, repairing, or fitting out of ships or vessels ; or any
" of his majesty's military, naval, or victualling stores, or other
" ammunition of war, or any place or places where any such
" stores or ammunition shall be kept or deposited, shall suffer
" death without clergy."

CHAP IV.
OF PRAEMUNIRE.
For the history OFFENCES more immediately against the king, not capital,
sc. -i Comm. come generally under the titles of, 1st, Preemunire ; 2dly, Misc.8.
prision; and 3dly, Contempts.
In treating of prtemunire I shall consider what offences come
under this notion ; and how they are punished.
Offences coming under the notion ofpramunire, seem to be
against the prerogative of the crown ; or against the authority
Of THE KING and PARLIAMENT.
Those against the prerogative of the crown seem to come
under the following particulars : 1. Making use of papal bulls.
2. Derogating

Cb.*.
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SS. Derogating from the king's common law courts. 3. Appeal
ing to Rome from any of the king's courts. 4. Exercising the
jurisdiction of a suffragan without the appointment of the bishop
of the diocese. 5. Refusing to elect or consecrate the person
nominated by the king to a bishopric. 6. Maintaining the pope's
power. 7. Bringing in Agnus Dei. 8. Contributing to the
maintenance of a popish seminary. 9. Refusing the oaths.
10. Solemnizing matrimony with certain branches of the royal
family.
Sect. 1. But inasmuch as these offences depend chiefly upon
statutes made for the preservation of the sovereignty of the
crown from the incroachments of the see of Rome, 1 shall, in
order to shew the reasonableness of these laws, take a short view
of those usurpations which made them necessary.
Sect. 2. It is the general opinion that Christianity was first Dav. 83. 88.
planted in this island by some of the Eastern Churches, which is S<=jd.
very probable, from the antient Britons observing Easter 4Comiu. c.8.
always on the fourteenth day of the month, according to the cus
tom of the east.
Seer. 3. But the Saxons being converted about the year Parsons, c.6.
600, by persons sent from Rome, and wholly devoted to the in- P^** £085terest thereof, it cannot be expected that such an opportunity of Barrow 258 to
enlarging the jurisdiction of that See should wholly be neg- 262.
lected.
i RTAbr- 882Co. LitU 134.
344. Seld. Ja. Ang. 42. 6.5.
Sect. 4. And yet Parsons, in his attempt to answer Sir Edward
Coke's fifth report concerning the king's ecclesiastical authority,
is scarce able to produce any instances of the papal power in
this kingdom before the Norman Conquest. Indeed he tells
us, that four or five persons were made bishops by the pope at
the first conversion, but offers not any example thereof between
the year 669 and the conquest; and it is certain, that all
bishoprics were then conferred by the king's delivery of a ring
and a pastoral staff.
Sect. 5. Neither is he able to produce any instance that looks Pars. c. 6. p.29,
like an appeal to Rome before the conquest, except in the case 32- 60 *° b6of two bishops ; and he is forced to own, that even one of the g?8!°W'
bishops was deposed by two kings, and could get no relief against Seld. Ja. Ang.
either of them, notwithstanding the pope's utmost application in 59. 67, 68.
kis favour.
Sect. 6. Nor can he shew more than four or five instances of Pars. c. 6. p. S7
exemptions from ordinary jurisdiction, granted or confirmed by *°^8'7 ?s
popes to religious houses in those days, which plainly shews that 21 jid.'a. 60.
this concurrence was not thought necessary ; and it appears that Co. Liu. 144.
Our ancient kings, of their own authority, exempted some abbeys ^ *^B^ 4^
from episcopal jurisdiction ; and it hath always been a received 6H. 7. 14.
rule, even in the times of popery, that the chancellor shall sR.Abr. 230,
visit a church of the king's foundation, notwithstanding it be not 231>
specially exempted.
Sect. 7. But the pope having favoured and supported William Davis, 90. 93.
theFtrst in his invasion of the kingdom, took that opportunity of |^0"' i°L
e2
enlarging
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Seld. Ju. Angl. enlarging his incroachments, and in this king's reign began to
67.
send his legates hither; and prevailed at first with Henri/ the
First, and afterwards with King John, to give up the donation of
bishoprics ; and in the time of King Stephen, gained the prero
gative of appeals, and in the time of Henry the Second exempted
all clerks from the secular power.
Sect. 8. Indeed this king did at first strenuously withstand
Seld. Epinomis,
c. 8.
these innovations, and abolished most of them by the consti
Davis, 91.
tutions of Clarendon: but upon the death of Becket, who,
/or having violently opposed the king, was slain by some of his
servants, the pope got such an advantage over the king, that he
was never after able effectually to execute those laws.
■
Sect. 9. And not long after this, by a general excommunication
of the king and people, for several years, because they would not
suffer an archbishop to be imposed upon them, King John was
reduced to such straits, that he was obliged to surrender his king
doms to the pope, and to receive them again, to hold of him for
the rent of a thousand marks.
2 Inst. 584.
Davis, 95.

Sect. 10. And in the following reign of Henri/ the Third, partly
from the profits of our best church benefices, which were gene
rally given to Italians, and others residing at the court of Rome,
and partly from the taxes imposed by the pope, there went
yearly out of the kingdom seventy thousand pounds sterling.

2 Inst. 580.

Sect. 11. The nation, being under this necessity, was obliged
to provide for the prerogative of the prince and the liberties of
the people by many strict laws. And in the reign of Edward the
First, religious houses were prohibited, under high penalties, to
send any thing to their superiors beyond seas ; and it was de
clared by parliament, that the pope's taking upon him to dispose
of English benefices to aliens, was an incroachment not to be
endured. And soon after these grievances produced those more
severe laws against the above-mentioned offences of this nature,
the particulars whereof are before set forth.

Whoever shall
purchase, pur
sue, or use any
papal bulk, shall
be guilty ofprtcmunire.
Reg. 64.
3 Inst 147.
27 Ed. 3. s. 1.
cl.
38 E<1. 3. s. 1.
c. 4.
Stat. 2. c. 1, 2,
3, 4.
Seld. in Flet.
10.4.
3 Rich. J. c. 3.
7 Rich. 2. c. 12.
12 Rich. 2. c.
15.

Sect. 12. The first offence, viz. That of making use of
papal bulls, is made a praemunire by many ancient as well as later
statutes ; for it is enacted by 25 Edw. 3. st. 6. called the statute
of provisors, " that whoever shall, by a papal provision, disturb
" any patron to present to a benefice, &c. shall be fined and im" prisoned till he make full renunciation, &c." : by 25 Edw. 3.
st. 5. c. 22. " that if any one purchase a provision of an abbey or
" priory, he shall be out of the king's protection :" by 38 Edw. 3.
and 12 Rich. 2. c. 15. and 13 Rich. 2. st. 2. c. 2. " that whoever
" shall accept a benefice contrary to 25 Edw. 3. shall be banish-1
" ed:" by 13 Rich. 2. st. 2. c. 3. " that whoever shall bring a
" sentence of excommunication against any person for executing
" the said statute of 25 Edw. 3. shall suffer pain of life and mem" ber:" by 16 Rich. 2. c. 5. " that whoever shall purchase or
" pursue, or cause to be purchased or pursued, in the court of
" Rome or elsewhere, any translations, processes, sentences of
" excommunication, bulls, instruments, or other things, contrary
" to the tenor of that statute, which touch the king, against him,'
" his

Oh. 4.
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" his crown, his regality, or his realm, or bring them within this
" realm, or receive them, &c. shall be out of the king's protection,
" and their lands and tenements, goods and chattels, forfeited to
" the king ; and they shall be attached by their bodies, &c." : by
2 Hen. 4. c. 4. " that whoever shall purchase from Rome a pro* vision of exemption from ordinary obedience:" and by 2 Hen. 4.
c. 4. " that whoever shall put in execution bulls purchased by
" those of the order of Cisteaux to be discharged of tithes, shall
" incur the like penalty." Also offenders of this nature are far
ther restrained by the C Hen. 4. c. 1.; the 7 Hen. 4. c. 8.; the
9 Hen. 4. c. 8.; and the 3 Hen. 5. c. 4.; by which the statutes
abovementioned are enforced and explained. And by 23 Hen. 8.
c. 2 1 . s. 22. " whoever shall sue for or execute any licence, dis" pensation, or faculty, from the see of Rome ;" and by 28 Hen. 8.
c. 1 6. (by which all bulls, briefs, &c. heretofore obtained from
Rome, are made void) " whoever shall use, allege, or plead the
" same in any court, unless they were confirmed by that statute,
" or afterwards by the king, shall incur the like penalty." Yet it
hath been holden, that the alleging of an ancient bull in order to
induce another principal matter whereon to ground a title, with
out claiming any thing from the bull itself, is not within this * Lev. Mi.
statute.
Sect. 13. By 13 Eliz. c. 2. those who purchase any bull, Sac. i Hale, 643.
from Rome, are guilty of high treason. But those ancient sta- Vide sup. c 3.
iotes still continue in force ; and it is in the election of the Dav18' 8*crown to proceed either upon them, or 13 Eliz. c. 2. Also by
the said statute of 13 Eliz. " the aiders, comforters, and main" tainers ofsuch offenders after the offence, to the intent to uphold
" the said usurped power, incur a pramurtire."
Sect. 14. The second offence of this nature, viz. That of If a subject soe
derogating from the king's &ominon-law courts, is said to have antyt„^.fe"t
been a high offence at common law, and is made a preemunire by a°y proceeding
many ancient statutes; for by 27 Edw. 3. c. 1. and 38 Edw.3. in the commonof provisors, " If any subject draw any out of the realm in plea, law court.9' lt ls
" whereof the cognizance pertains to the king's courts, or of jr. Ab. 176.
" things whereof judgments be given in the king's court, or sue Rast.466.
" in any other court, to defeat or impeach the judgments given in ^ j**,0^*^' *" 9'
" the king's court, he shall be warned to appear, &c. in proper jj_ pramu/3.
" person, at a day containing the space of two months; at which
" if he appear not, he and his proctors, &c. shall be put out of
" the king's protection, his lands and chattels forfeited, his body
" imprisoned and ransomed at the king's will, &c." Also in
2\ Jac. 1. c. 3. s. 4. to procure any action to be delayed after
notice, other than by regular process, is a pramunire.
Sect. 15. And by 16 Rich. 2. c. 5. " Both those who shall
" pursue or cause to be pursued in the court of Rome or else" where any processes or instruments, or other things whatsoever
" which touch the king, against him, his crown, and regality, or
" his realm, and also those who shall bring, receive, notify, or
" execute them, and their abettors, &c. shall be put out of the
• " king's protection, &c."
Sect. 16.
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Sect. 16. In the construction of these statutes it was holden,
that certain commissioners of sewers for summoning one before
them who had got a judgment at law, and imprisoning him till he
would release it, were guilty of a pramunire.
3 Inst 123.
Sect. 1 7. Also there have been formerly many strong opinions,
4 H. 4. c. S3. that suits in equity to relieve against a judgment at law are within
2 Clia. Cas. 97.
D. 801. 301. these statutes ; especially if the end thereof be to controvert the
1 Lev. 241.
very point determined at law, or to seek relief after judgment in
Hard. 125.
1 D. Abr. 764. a case wherein the law may relieve, as against excessiveness of
damages, &c. But it seems to be generally agreed at this day,
1 Sid. 463.
1 Mod. 59.
that no such suit is within the intention of the said statute.
3 Keb. 221.
Sect. 18. It hath been said, that suits in the admiralty or eccle
2 Bab. 299.
1 Roll. 120.
siastical courts within the realm are within 16 Rich. 2. c. 5. by
(a) 3 Inst. 120, force of those words, " or elsewhere," if they concern matters the
1*1, 122.
B. Prffimun. 5. cognizance whereof belongs to the common law ; as where a
12. 16. 31.
bishop deprives an incumbent of a donative, or excommunicates
15 H. 7. 9.
a man for hunting in his parks, &c. or where (a) commissioners
12 Co. 37.
2 R. Abr. 177. of sewers imprison a man for not releasing a judgment at law.
Moor, 838.
Sect. 19- But it seemeth, that a suit in those courts for a matter
C. Jac. 134.
which appears not by the libel itself, but ouly bythe defendant's
plea, or other matter subsequent, to be of temporal cognizance,
as where a plaintiff libels for tithes, and the defendant pleads
that they were severed from the nine parts, by which they became
a lay-fee, is not within the statute, because it appears not that
either the plaiutiff or the judge knew that they were severed.
To appeal to
Sect. 20. The third offence of this nature, viz. That of
the court of
Rome is a pr<z- appealing to Rome from any of the king's courts, is made a pra
munire by 24 Hen. 8. c. 12. and c. 20, 21. and 25 Hen. 8. c. 19.
by which it was enacted, " that all such appeals as formerly were
" made to Rome, shall from henceforth be made to the high court
" of chancery."
To exercise (he
Sect. 21. The fourth offence of this nature, viz. That of
office of nmffraexercising the jurisdiction of a suffragan without the appointment
gan is a
of the bishop of the diocese, is made a pramunire by 26 Hen. 8.
c. 14. which sets forth at large for what towns such suffragans
may be nominated by the king, and also how they may be nomi
nated, consecrated, and commissioned.
To refuse con
Sect. 22. The fifth offence of this nature, viz. That of re
secration to a fusing to elect or consecrate the person nominated by the king to
bishop after
election, is a a bishopric, is made a pramunire by 25 Hen. 8. c. 20. s. 7. by
pramunire.
which it is enacted, '* that if any dean and chapter refuse to elect
" the person named in the king's letter for a bishopric, and to
" signify such election to the king within twenty days after the
" licence shall come to their hands, or if any archbishop or bishop
" after such election (or nomination by the king in default thereof
" signified unto them by the king), shall refuse within twenty days
" to confirm and consecrate the person so signified to them, they
" incur a pramunire."
To maintain
Sect. 23. The sixth offence of this nature, viz. That of
the power of maintaining the pope's power, is made apramunire upon the first
THE FOPK.
conviction, and high treason upon the second.
S Eli* c. 1.
Sect. 24.
S Bulst. 829.
S Inst. 125.
C. Jac. 336.
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Sect. 24. The seventh offence of this nature, viz. That of
bringing in Agnus Dei, is made a pramuiiire by 1 3 Eliz. c. 2.
s. 7,8. by which it is enacted, " that if any one shall bring into
" the realm, Sec. any Agnus Dei, crosses, pictures, beads, or such
*' like superstitious things, pretended to be hallowed by the bishop
" of Rome, Sec. and shall deliver or offer the same to any subject
" to be worn or used in any wise ; or if any one shall receive the
" same to such intent, and not clear himself by discovering the
* offender, &c. he shall incur a praemunire."

65
To import any
■|4S"w °* <*
jjou$ ornaments,
is prumunirc.
Cawiey, 52, 53.

Sect. 25. And so shall a justice of peace in the same county, Cawlej, 54.
who having any offence in that act declared unto him, shall not
declare it to a privy counsellor within sixteen days.
Sect. 26. The eighth offence of this nature, viz. That of Keeping a pocontributing to the maintenance of a Popish seminary, is made a P'sn school.
pramunire by 27 Eliz. c. 2. s. G.
Sect. 27. The ninth offence of this nature, viz. That of
refusing the oaths, is made a praemunire by several statutes ; for
by 1 Eliz. c. 1. s. 19- it is enacted, " that all ecclesiastical per" sons, and all ecclesiastical and temporal officers, and all persons
" having the king's fees or wages ; and all persons taking orders,
" or any degree in auy university within the realm, shall take the
" oath of supremacy, under pain of losing their benefices and
" offices."
By 5 Eliz. c. 1. «. 5. " All the persons above-mentioned who
" are required by the said statute of 1 Eliz. c. 1. to take the said
" oath, and all school-masters, public and private, barristers,
u benchers, readers, ancients in any house of court, &c. attomies,
" sheriffs, and -officers belonging to the common or any other
" law, or to the crown, or to any court whatsoever, shall take the
" said oath in open court, before they shall be admitted to any
" such vocation or office, 8tc. or before commissioners appointed
" under the great seal, &c."
By 5 Eliz. c. 1. s. 6. " Any bishop may tender the said oath
" to any spiritual person within his diocese, as well in places
" exempt as others ;" and by s. 7. " that commissioners may be
" appointed by the lord chancellor to tender the same to such
" persons as by their commission they shall be authorised to
" tender it unto."
By 5 Eliz. c. 1. s. 8. " If any person, compellable by either
* of the said acts, or appointed by such commissioners to take
" the said oath, shall refuse to take it on a tender thereof, he
*' shall incur a prtzmunire."
And by 5 Eliz. c. 3. s. 2. " Such refusal shall be certified
" within forty days before the king in his court of king's bench,
" by those who have authority to tender the said oath, under the
" penalty of one hundred pounds ; and that the sheriff of the
" county wherein the said court shall sit, may impanel a jury,
" who shall enquire of such refusal, in such manner as if it had
" happened in the same county."
In the construction of these statutes it hath been resolved,
Sect.

Refusing to
uke the oath"
a Pr<tmumrtEii^c^a*
far as concerns
,he oath' » >*"
w'&m'&s
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Sect. 28. First, That the obligation to take the said oath continued after the death of Queen Elizabeth, though the statutes
say nothing of her successors; and the like resolution also has
been made in relation to the oaths appointed by subsequent
statutes.
Sect. 29- Secondly, That in a commission authorising persons
to tender the said oath, a general description of the persons to
whom it shall be tendered is sufficient, without naming them
particularly by their names.

Dyer, 234.

Seer. 30. Thirdly, That if any person who tendered the oath
as bishop, was not a bishop at that time, the defendant may give
it in evidence upon the general issue.

1 'Bulst 197,
198.
2,Bulst. 290.
1 Veil. 172,
173.

Sect. 31. Fourthly, That the said oath must in substance be
taken in the very words expressed in the acts, and cannot be qua
lified with any reserve whatever : yet it hath been resolved, that
to use the words " in conscience" instead of " in my conscience,"
or " sea of Rome" instead of " see of Rome," makes no material
variance.
Sect. 32. Fifthly, That a certificate of a refusal of the said
oath made to the judges of the said court of the King's Bench
by name, and not to the king in his said court, is sufficient within
the meaning of the statute.

Rajm. 445.

Dyer, 2S4, 363.

Dyer, 234.

Dyer, 234.

See the books
above cited.
The 3 Jac. L
c. 4. as far as
concerns the
oaths, is repeal
ed by 1 W. &
M. c. 8. s. 2.

Skinner, 11.

Sect. 33. Sixthly, That an ecclesiastical person is well de
scribed in such a certificate by the addition of legum doctor, et
sacris ordinibus constitutus, without adding clericus, fyc.
Sect. 34. Seventhly, That such a certificate being entered of
record, as brought into court such a day and year per A. B. Cancellar, of such a bishop, is good, without entering that it was so
brought per mandatum episcopi.
Sect. 38. Eighthly, That the trial must be by a jury of the
county wherein the oaths were refused ; for the statute only au
thorises an indictment by a jury of the county whereiu the court
sits.
Sect. S6. Ninthly, That any mis-recital of the very words of
the oath, in an indictment for not taking it, is erroneous.
Sect. 37. By 3 Jac. 1. c. 4. s. 13, 14. " Any bishop, or two
"justices of peace, whereof one is to be of the quorum, might
" tender the oath of obedience therein prescribed, to any person
" above the age of eighteen years, being under the degree of
" nobility, and convicted or indicted of recusancy, or not having
" received the sacrament twice in the year past, and also to any
" suspected stranger who shall not purge himself upon oath ;
" and shall certify the names of such as take the said oath to the
" next quarter sessions, and commit those who refuse it till the
" next assizes or sessions, where the same shall be again ten" dered ; and if the said persons, or any other persons whatso" ever of the age of eighteen years, other than noblemen or
" noblewomen, shall there refuse to take it, they incur a pr<zmu" nire, unless they be femes covert, who shall be committed till
" they take it."
Sect.
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Sect. 38. By 3 Jac. 1. c. 4. s. 41. "The lords of the council SeesiGco.3.
" in like manner may tender the said oath to any nobleman or c- 3*" woman of the age of eighteen years, who refusing the same
" incur a pramunire,J'ernes covert excepted."
Sect. 39. By 7 Jac. 1. c. 6. s. 26, 27. " All persons whatso" ever, as well ecclesiastical as temporal, of what estate, dignity,
■ pre-eminence, sex, quality or degree soever he or she shall be,
" above the age of eighteen years, being in that act mentioned
" and intended, shall take the said oath ; and any privy counsel" lor, or bishop within his diocese, may require any baron or ba" roness, of the age of eighteen years; and any two justices of
" the peace, whereof one to be of the quorum, may require any See Cawley,
" other person of that age to take it.—And if any person of or 246> ^
" above the said age and degree shall be presented, &c. for not
" coming to church, &c. then three of the privy council, whereof
" the lord chancellor, &c. to be one, shall require such person to
u take the said oath.—And if any person whatsoever, of the said
" age and under the said degree, shall be presented, &c. for not
" coming to church, 8cc. or if the minister, &c. shall complain to
" any justice of peace, &c. and the justice shall find cause of sus" picion, then any one justice of peace shall require such person
" to take the said oath, &c. And all such persons refusing a
" tender of the said oath, shall be bound over to the assizes or the
" sessions, where, if they refuse again, they incur a praemunire :"
And s. 27. " All such refusers are disabled to execute any public
place ofjudicature, or bear any other office (being no office of
" inheritance or ministerial function), or to practise the common
" or civil law, physic or surgery, or the art of an apothecary."
Sect. 40. In the construction of these statutes it hath been re- 12 Co. 130,
•solved, that the justices of peace, &c. may send their warrant to *'
bring such persons before them, but that they cannot authorise
the constable to break open the doors to take them.
Sect. 41. But by 1 William & Mary, c. 8. the oaths of supre
macy and obedience prescribed by these acts were abrogated, and
the following oath and declaration substituted in their room :—
" I A. B. do sincerely promise and swear, that I will be faithful vide' l Geo- *•
" and bear true allegiance to his majesty king George."—" I ^ 3 c SS.
" A. B. do swear, that I do from my heart abhor, detest, and
abjure, as impious and heretical, that damnable doctrine and
position, that princes excommunicated or deprived by the pope,
or any authority of the see of Rome, may be deposed or mur
dered by their subjects, or any other whatsoever." " And I
" do declare, that no foreign prince, person, prelate, state, or
" potentate, hath or ought to have any jurisdiction, power, supe" riority, pre-eminence or authority ecclesiastical or civil within
" this realm."
"
"
"
"

Sect. 42. And by 1 Will. & Mary, c. 8. s. 3, 4, 5. " All per- Vide ch.6.
sons who are required to take, or authorised to tender the said
abrogated oaths, or either of them, are in like manner required
and authorised to take and tender the said oath and declaration,
under the same penalties, &c."
Sect.
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1 Comm. 968.
Sect. 43. By 7 Will. 3. c. 24. " Serjeants at law, counsellors,
4 Comm. 115, « attomies, solicitors, proctors, clerks or notaries, practising as
116, 123.
« gucj1 -B any ^yrt whatsoever, without taking the said oaths
" and subscribing the said declaration, incur a pramunire."

No descendant
tiiarf&c cather
ble^f contacting matrimony
«enu°&c.COa"
' '

f Sect. 44. The tenth offence of this nature, viz. Illegally
solemnizing marriage with any of the royal family, or assisting
therein, is made a pramunire by 12 Geo. 3. c. 11. which enacts
" that no descendant of the body of his late majesty king George
"
Second, male or female (other than the issue of princesses
" who have married, or may hereafter marry, into foreign families),
" shall be capable of contracting matrimony without the previous
" consent °f
majesty, his heirs or successors, signified under
" the great seal, and declared in council (which consent, to pre" serve the memory thereof, is hereby directed to be set out in
" the licence and register of marriage, and to be entered in the
" books of the privy council) ; and that every marriage, or matri" monial contract, of any such descendant, without such consent
" first had and obtained, shall be null and void, to all intents and
" purposes whatsoever."
+ Sect. 45. By 12 Geo. 3. c. 11. s. 2. " In case any such de" scendant of the body of his late majesty king George the
" Second, being above the age of twenty-five years, shall persist
" in his or her resolution to contract a marriage disapproved of,
" or dissented from, by the king, his heirs or successors ; then
" such descendant, upon giving notice to the king's privy council,
" which notice is hereby directed to be entered in the books
* thereof, may at any time from the expiration of twelve calendar
" months after such notice given to the privy council as afore" said, contract such marriage ; and his or her marriage with the
" person before proposed, and rejected, may be duly solemnized,
" without the previous consent of his majesty, his heirs or suc" cessors ; and such marriage shall be good, as if this act had
" never been made, unless both houses of parliament shall, before the expiration of the said twelve months, expressly declare
" their disapprobation of such intended marriage.

Persons who
MsUtT&t incai
the penalties
provided by
16 Rich. t.

"
"
"
u
"
"
"

-f By 12 Geo. 3. c. 11. s. 3. " Every person who shall knowor WUIU"y presume to solemnize, or to assist, or to be
present at the celebration of any marriage with any such descendant, or at his or her making any matrimonial contract,
without such consent as aforesaid first had and obtained, except
in the case abovemeutioned, shall, being duly convicted thereof,
incur and suffer the pains and penalties ordained and provided
by the statute of provisions and pramunire."

And now I am in the second place to Consider those offences
against the authority of king and parliament, which come under
the notion of pramunire.
Maliciously to
Sect. 44. By 6 Ann. c. 7. " If any person shall maliciously
thaTth °'pretm " anC* a'rectty'
preaching, teaching, or advised speaking, ded* ha5eany " " clare, maintain, and affirm, that the pretended Prince of Wales
right to the

*' hath any right or title to the crown of these realms, or that any
" other person or persons hath or have any right or title to the
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" same, otherwise than according to 1 Will. & Mary> c. 2. and crowi«. Is ■
** 12 Will. 3. c. 2. and the acts then lately made in England and Pr<mu"ire" Scotland, mutually for the union of the two kingdoms ; or that
" the kings or queens of this realm, with the authority of parlia" ment, are not able to make laws to limit the crown and the de" scent, &c. thereof, shall incur a pramimire."
By 6 Ann. c. 23. " It shall not be lawful for the peers of If any peer of
** Scotland assembled and met together for the electing sixteen Scotland met for
" peers to fit and vote in the house of peers in the parliament of th* ^^"J^
" Great Britain, to act, propose, debate, or treat of any other propose any
" matter or thing whatsoever, except only the election of the said ^,her.
" sixteen peers; and every peer who shall at such meeting pre- ^JJ^^f8
" sume to propose, debate, or treat of any other matter or thing
" contrary to the direction of this act, shall incur the penalty of
" a pramunire."
Sect. 45. As to the second geneeal point of this chapter, 4 Comm. nr.
viz. In what manner offences of this nature are punished. It is J.^™^
to be observed, that most of the statutes of praemunire refer the 3°^,! 125 218.
punishment to 16 Rich. 2. c. 5. which enacts, that those who
offend against the purport thereof " shall be put out of the king's
" protection, and their lands and tenements, goods and chattels
" forfeited to our lord the king ; and that they be attached by
" their bodies, if they may be found, and brought before the king
" and his council, there to answer to the cases aforesaid ; or that
" process be made against them by praemunire facias, in manner
" as is ordained in other statutes of provisors.
Sect. 46. Inasmuch as this statute expressly saith, that such
offenders shall be put out of the king's protection, and also the
statute of 25 Edw. 3. s. 5. c. 22. had farther added, " that any
" one might do with a purchaser of the provisions therein prohi" bited as with the king's enemy, and that he who should offend
" against such a one in body, lands, or goods, should be excused,"
it was formerly holden, that a person attainted in a praemunire
might lawfully be slain by any one, as being the king's enemy,
and out of the protection of the laws ; but the latter opinions
seem to have disapproved of this severity. However, it is expressly enacted by 5 Eliz. c. 1. s. 21, 22. " that it shall not be
" lawful to kill any person attainted in pramunire, saving such
" pains of death or other hurt or punishment as heretofore might,
" without danger of law, be done upon any person that shall send
" or bring into the realm, or within the same shall execute, any
" process, &c. from the see of Rome."

Co. Lit. 130.
g^"'^'
jj. Cor. 19T.
Jenk. 199.

Sect. 47. But howsoever the law may stand in relation to such
persons as are within the exception of this act, it is certain that
no person whatsoever attainted of any praemunire can bring an
action foT any injury whatsoever ; and that no one knowing him
to be guilty can with safety give him aid, comfort, or relief.

1 Inst 130.
39>
p|ow
4 Comm. 118,
s Jac- 333m

Sect. 48. But it hath been resolved, that those general words
in the statute, 16 Rich. 2. c. 5. that " all the lands and tenements
* shall be forfeited," extend not to land entailed after the death
of the offender.
Sect.

1 Inst 130.
*
J**B.2.C.49. s.28.
c! Car. i7«.
Jon<*-*17-
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l Veil. 173.
Sect. 49. Also it hath been resolved, that a statute, by appointnient'in^ne8" '°8 tnat an offender shall incur the penalty and danger mentioned
TOuiiirel'see^b. 2. ln the 16 Rich. 2. c. 5. does not confine the prosecution for the
c. 48. 5. 9. to offence to the particular process thereby given.
The following offences also have been made
subject to the penalties of a praemunire.
1. To molest the possessors of abbey lands
granted by parliament to Henry the Eighth and
Edward the Sixth, 1 & 2 Fh. & Mary, c. 8. s. 40.
2. To obstruct the process of making gunpowder,
or to prevent the importation of the ingredients of
which it is made, by virtue of a pretended authorily from the crown. 16 Car. 1. c. 21. 1 Jac. 2.
c. 8.

3. To send any subject of this realm a prisoner
beyond the seas in defiance of the habeas corpus
act, 31 Car. 2. st. 2. See book 2. chap. sect,
4. To conspire to avoid the seizure or forfeiture
upon the importation of cattle, as mentioned in the
act, 20 Car. 2. c. 7.
5. To project any scheme by public subscription
to the prejudice of great numbers in their trade,
and similar to the South-Sea project. 6 Geo. 1.
ch. 18. See Str. 472. L. Ray, 1361. post. ch.

CHAP. V.
OF MISPRISION OF TREASON. (1)
2 R. 3. io.
THE word " misprision" has not any certain signification, but
S. P. C. 37.
;s generally applied to all such high offences as are under the deTreM!tl?.tu 8ree °f capital, and nearly bordering thereupon. It is said, that
Skin. 6S6.
a misprision is contained in every treason or felony whatsoever,
l Hale, 374.
anr] ^at one who is guilty of felony or treason may be proceeded
3 Inst. 36.
against for a misprision only, if the king please.
4 Comm. 119. Hudson of the court of star-chamber, MSS. in Mus. Brit.
Misprisions are generally said to be twofold.—First, Nega
tive misprisions, which consist in the omission of something which
ought to be done.—Secondly, Positive misprisions, which consist
in some misdemeanor actually committed.
Sect. 2. The negative misprision more immediately against the
king is commonly called misprision of treason, which is an offence
consisting in the bare knowledge and concealment of high treason
(whether it be such by 25 Edw. 3. or subsequent statutes) without
Hale, 48. 371. any degree of assent thereto ; and this is declared to be a mispriSunu 127^
sion oniy by 1 & 2 Mary, c. 10. But at common law, any delay
S. P. C. 37.
'n discovering high treason, whatever excuses the party might have
3 Inst. 36.
for it, was deemed an assent to it, and consequently high treason.
Sect. 3. And at this day, if the concealment of high treason be
accompanied with any circumstances which shew an approbation
Kely. 17, 21. thereof, it amounts to high treason ; as if one, having notice be4 Comm. 120. fore-hand that persons designed to meet in order to conspire
against
(1) By the law as it stood in the time of Edw. I. " Si sit aliquit qui alhm noverit inch esse eulpabilem rti
we learn from Bracton, it was a most imperious in aliquo criminosum,statim et sine intervaiio aliquo acduty to discover immediately to the king, or his cedere debet ad ipsum regent si possit, ret mutere si
ministers, any treasons which a man knew to be in venire rum possit ad aliquem regi familiarem et omnia
contemplation against him. Having described of ei manifestare per ordinem. Kon enim debet morari
what (reason or the lasat mqjestatis consisted, viz. in uno loco per duos nodes, vel per duos dies nntequam
" ut si quis ausu temerario machinatus sit in mortem personam regis videat, nec debet ad aliqna uegotia
domini regis, ret illiquid egerit vel agi procuraverit ad quamvis urgentissima se convertere, quia vix pcrmitseditionem domini regis vel eiercitus mi, vel procuranti- titur ei quod retro aspiciat." (Lib. 3. de Corona,,
bus uuxiiium et concilium prubuerit, licet id quod in p. 1186.)
voluntate habuerit non perduxerit ad effectum, b)e."
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against the government, go into their company and hear their
treasonable consultation and conceal it; or if one who has been
once accidentally in such company and heard such discourse,
meet the same company a second time, and hear such like dis
course, and conceal it.
Sect. 4. Also whoever receives and comforts a traitor, knowing him to be such, whether by counterfeiting of coin, (a) or
otherwise, is himself a principal traitor; for such a receipt of a
felon makes the receiver an accessary to the felony, and whatever
makes an accessary in felony, makes a principal in treason.

s h. 7. 10.
3 In't- 138.
c^°i)8\gl'
inf. B. t. c. t9.
(«) Qu.
lHale, 233.
137. 619. Kely. M. S. P. C. 37.

Sect. 5. Neither can a person who has knowledge of a trea
son, secure himself by discovering that there will be a rising in
genera], without discovering the very persons intending to rise;
nor even by discovering of these to a private person who is no
magistrate.
Sect. 6. But it seems that one who is only told in general that Kely. js.
there will be a rising, without knowing any of the persons or
particulars of the design, is not bound to make any discovery at
all.
Sect. 7. There is one positive misprision which is made mispri- l Hale, 376.
iion of treason by 13 Eliz. c. 2. by which it is enacted, " that *Com. m.
" those who forge foreign coin not current here, their aiders,
" abetters, and procurers, are guilty of misprision of treason,
" Sec."

CHAP. VI.
OF CONTEMPTS AGAINST THE KING, HIS
COURTS, GOVERNMENT, &c.
I. Of Contempts against the King's Courts.
Other positive misprisions more immediately against the
king seem reducible to contempts against his palace or courts
ofjustice: against his prerogative : against his person or govern
ment: and against his title.
Contempts against the king's palace, &c. have always been
looked upon as very high misprisions. By the ancient law, before the conquest, lighting in the king's palace was a capital offence; and now by 33 Hen. 8. c. 12. s. 7- " Malicious striking
*' in the king's palace, whereby any blood shall be shed, is pu" nishable with the loss of hand, perpetual imprisonment, and
" fine at the king's pleasure."
Sect. 2. It seems questionable, from the construction of the
whole act, and the general tenor of the law-books, whether striking
in a palace wherein the king is not at the time actually resident (a),
be
3 Inst 140.
Trials, 133.

4 Com. U5.

sHen.7. c. 14.
gA.nn'dce' ?6*
Go'thj. 3.J" 3.
L.L. Alurcd
C"P' 7(- * j^4pup\5 j06 "

See first part of
g*p"g 38
g. p*ajD'( lfi'_
Dalt. c. 90.
6 Mod. 75, 76.
(a) See the case of the Earl of Devonshire and Col. Culpepper, 1 1 State
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be within the statute; and it is said that the instance which
is given in the Third Institute, of a person's hand being cut
off for striking in thb tower, is not warranted by the record.
L. L. Ina. c. 6.
L. L. Canuti,
c.56.
L. L. Alured,
0.7.
3 Inst 549.
3 Inst. 140.
S. P. C. 38.
Daft. c. 9a
41 Ass. 25.
tt E. 3. 18.
Dyer, 188.
See b. 2. c. 48.
s. 11.
Dalis. 23.
t R. Abr. 76.
1 Keb. 751.
12 Co. 71.
(6) Owen, 120.
C. Elia. 405.
1 Lev. 106.
6 Mod. 172.
Noy, 104.
C. Jac. 367.

Sect. 3. However it is certain, that, by the common law which
continues to this day, striking in Westminster-hall, where the
king is only present as represented by his judges, and by their
administration distributing justice to his people, is more penal
than any striking in another place in his actual presence; for the
latter is not punished with the loss of hand unless some blood
be drawn, nor even then with the loss of lands or goods; but if
a person draw his sword on any judge in the presence of the
court of king's bench, chancery, common pleas, or exchequer, or
before the justices of assize, or oyer and terminer, whether he
strike or not; or strike a juror; or any other person, with or
without a weapon, he shall lose his hand and his goods, and the
profits of his lands during his life, and suffer perpetual imprisonment (6), if the indictment lay the offence as done coram domino
rege. (I)
Sect. 4. Neither can one who is guilty of such offence excuse
the same by shewing that the person so struck by him gave the
first assault.

Sect. 5. Also he who rescues a prisoner from any of the courts
22 E. 3. 13.
3 Inst. 141.
abovemeutioned, without striking a blow, shall forfeit his goods
Con. Sum. 131.
and
(1) In a late case, the information set forth a
special commission to several of the judges and
others, for the trial of Arthur O'Connor and
others, for high treason, at Maidstone, &c. ; and
that pending the sessions, after the acquittal of
O'Connor, and before any order or direction had
been made by the court for his discharge, the de
fendants in open court, &c. made a great riot, and
riotously attempted to rescue him out of the cus
tody of the sheriff of Kent, to whose custody he
had been assigned by the said justices and com
missioners; and the better to effect such rescue
and escape, did at the said sessions, in open court,
and in the presence of the said justices and com
missioners, riotously, &c. make an assault on one
J. R, and did then and there beat, bruise, wound,
and ill-treat J. R., and thereby impede and ob
struct the said justices, &c. This was the sub
stance of the three first counts. The fourth count,
after stating the holding of the said session before
the justices and commissioners, barely charged
that the defendants unlawfully and maliciously
intending fo break the peace, and hinder the due
and peaceable holding of the said sessions, did
with divers others in open court, at and during
the continuance of the said session, and in the pre
sence of the said justices and commissioners, on,
&c. at, &c. riotously, &c. assemble together to
break the peace, and hinder the due and peace
able holding of the said sessions ; and being so as
sembled, did then and there with force and arms
at the said sessions, in open court, and in the pre
sence aforesaid, riotously. Sec. make a great riot
and disturbance, &c. and thereby for a long time
interrupt and obstruct the said justices, &c. in the
lawful and peaceful holding of the said session, to

the hinderance of public justice. The fifth <
was still more general. Two of the defendants
were found guilty generally ; and when they were
brought up to receive judgment, Lord Kenyon in
timated considerable doubt whether the court was
not bound to pass the judgment of amputation, &c.
for the offence so' laid in the three first counts ;
and the matter stood over for consideration. In
the present instance, and by the gracious interpo
sition of the crown, as appears by the entry on the
roll, stating in substance, that before judgment
was pronounced, the Attorney-General said, that
he had received his Majesty's royal commands
and warrant concerning the prisoners, and the
aforesaid misdemeanors, &c. under the sign ma
nual; wherein, after reciting that such an informa
tion had been exhibited against the defendants, on
which they had been found guilty, his Majesty
thought fit to discharge them from such parts of
the said information on which any doubt had
arisen or might arise, whether the judgments there
on were discretionary in the court, and authorized
the Attorney-General to enter a noli proteq'ii as to
such parts, and to pray judgment only on such
charges as left the punishment in the discretion of
the court. Accordingly noli prosequi was entered
on the three first counts ; and on the fourth and
fifth the court gave judgment, that Lord Tbanet
should pay a fine of 1000/., and be imprisoned in
the Tower for a year, and give security for seven
years, himself in 10,000/. and two sureties in
bOWl. each ; and that Mr. Ferguson should pay
a fine of 100/., be imprisoned for a year, and find
surety for seven years, himself in 500/. and two
sureties in 250/. each.
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and the profits of his lands, and suffer imprisonment during life,
but not lose his hand, because he did not strike.
Sect. 6. And he who makes an affray in the palace-yard near C. Eli*. 405.
the said courts, but out of their view, shall be imprisoned during ^ ^ar. 3TS.
the king's pleasure, and severely fined, but not lose his hand.
Owen, ifo.
Sect. 7. And not only those who are guilty of such an actual
violence, but also those who disturb such courts by threatening
or reproachful words to any judge sitting in them, are guilty of a
high misprision : and in the time of Edward the First (a), one (o) M. Term
William de Bruce, who upon hearing judgment given against him 33 k34 Edwin the exchequer, said to the chief baron, " Roger, Roger, sinjt.0!^19*
*' thou hast had thy will of me, which of a long time thou hast
" sought, and I will remember it," was for these words imprisoned
during the king's pleasure, and ordered to walk from the king's
bench to the exchequer, bareheaded and ungirt, and to ask
forgiveness, &c. And in the time of Charles the First, one Harri
son (b), for rushing into the court of common pleas, and saying to (b) C. Car. 503,
Justice Hutton sitting there, " I do accuse Mr. Justice Hutton
" of high treason," was fined five thousand pounds, and imprison- p0p. 135."
ed during the king's pleasure, and ordered to go to all the courts
of Westminster-hall with a paper on his head, shewing his offence,
and to make his submission, &c. These cases are the more re
markable, because in the first the offender was of a very honour
able family, and in the second a bachelor of divinity, and yet con
demned to such corporal punishment, the lowest of which is in
judgment of /aw higher than the greatest fine whatever.
Sect. 8. Also all who reflect on the justice or honour of those
high courts seem to be indictable and highly finable, as if one
charge an exemplification under the great seal to be contrary
to the original.
Sect. 9. Also he who gives another the lie in Westminster-hall
sitting the courts, shall be bound to his good behaviour.

Hob. $20.
p^001^3"

l Lev. io7.
1 Keb- 558>

Sect. 10. And he who makes an affray in the presence of any 3 Inst 141.
of the king's inferior courts of justice, is highly finable, but not i*Co.7i.
punishable with the loss of hand, &c.
Sect. 11. And he who speaks contemptuous and reproachful ^a]lcA^izj^8*
ords to the judge of such a court in execution of his office is ^ t sjd.'j^.
immediately finable by such judge (a), or, as some say, may be con. 2 B. Ab.
(b) indicted, &c. as if one give the lie to a judge of a court-leet in 78the face of the court (c), or, being (d) admonished by him to pull Moar^rro.1
off his hat, say, " I do not value what you can do," or tell him in c. Eld. 581.
the face of the court that he is (e) forsworn, or call him (/) fool, (O
&c. or say, " If I cannot have justice here, I will have it elseAbr.78.
" where." (g)
(/)C.Eliz.78*.
Moor, 247. ( g) 1 Sid. 144. 1 Keb. 508.
Sect. 12. It was formerly holden that a man might be indicted ■ *^ Ah*£s'
for a slander of the justice of the nation, by reflecting on a sen
tence given in any court ecclesiastical or temporal ; whether di
rectly, as where one said that such a sentence given by the high
commission court was against law ; or obliquely, as where one
said
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said that such a sentence was just, but that the testimonies on
which it was founded were false, or the affidavits equivocating.

Hob. «o«.
Moor, 819.

1 Ven. 10.

Sect. 13. But it seems the better opinion of this day, that a
man cannot be indicted for any scandalous or contemptuous
words spoken of or to such officers, not being in the actual exe
cution of their office ; for such an offence seems rather to proceed
from ill breeding than a contempt of the government ; and though
it may be a cause to bind a man to his good behaviour, yet it does
not seem to be of such consequence as to be a sufficient ground
for a public prosecution, as for an offence against the common
peace, 8cc.

(fc) 2 Keb. 494.
5 Mod. 204.
*i)Q.'v.6'
Wrightson,
Salk. 698.
698.^° ey'

And agreeable hereto it hath been resolved, that a man shall
not be indicted for saying, that " whenever a burgess of such a
" town puts on his gown, Satan enters into him; (A)— or, that
» the mayor and aldermen of such a town are as great villains as
" any that rob on the highway ;" (i)—or, that " the justices of
" peace understand no piore of the statutes of excise than this
** jug, nor one of twenty of the parliament-men who made them ;"
(k)—or, that " such a justice of peace is a fool, an ass, and a
« coxcomb, for making such a warrant, and understands no more
" law tnan a slickhill ;" (/)— or, that " he is not fit to be a justiee
" of peace, for that he will do right or wrong according as his af« fections lead him ;" (m)—or, that " such an order is a numscul
" or(ler, and that the justice deserves to be hanged who made it;"

(n)Q. v.
(*)QieJ Brox
hamT'* r°X
(p) 6 Mod. 124.
Salk. 697.
(9) l Ven. io.

(n)—or, that " such a justice of peace is a forsworn wretch, and
" l^at ^6
Purse at n',n »" (°)—or> ^or sav'ng to a
mayor of a town, " You Mr. Mayor, I do not care a fart for
" you ; you Mr. Mayor, are a rogue and a rascal ;"—(p) or for
saying, that " the justices of peace have nothing to do with the
" excise." (q)

(fc)iMod. 35.
2 Keb. 594.
(i) 5 Mod. 203.

3 Inst. 142.
Bair'ii!0
2 R. Abr. 76.

Sect. 14. And not only those who disturb the administration of
justice by direct contempts offered to the king's courts, but also
all such as are guilty of any injurious treatment of those persons
who are under the more immediate protection of those courts, are
highly punishable by fine and imprisonment ; as if a man assault
or tnreaten ms adversary for suing him, or a counsellor or attorney
for being employed against him, or a juror for giving a verdict
against him, or a gaoler for keeping a prisoner in safe custody.

Sect. 15. Also all who endeavour to stifle the truth, and pre
vent the due execution ofjustice, are highly punishable ; as those
Hob. 271.
who being examined before the privy council concerning their
knowledge of a crime whereof a third person is accused, disclose
what passed in such examination, in order to suppress a farther
Ravm, 376.
discovery ; and also all those who dissuade, or but endeavour to
S P Cbrii1736 ^'ssua^e a witness from giving evidence against a person indicted,
27 Ass. 63.
&c- or wno advise a prisoner to stand mute on his arraignment,
B. Cor. 113.
&c. And it was anciently holden, that if one of the grand inquest
3 Leon*S07106" discovered to anv person indicted the evidence against them, he is
an accessary to the offence, whether treason or felony ; and at
this day it is agreed, that he is guilty of a high misprision, punish
able by fine and imprisonment.
II.
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II. Of Contempts against the King's Prerogative.
Contempts against the king's prerogative are of so various a 4 Comm. 125,
nature, that they cannot well be reduced to any certain heads. li6'
However, the principal of them seem to come under the follow
ing particulars : First, Refusing to assist the king for the good
of the public. Secondly, Preferring the interests of a foreign
prince to that of our own. Thirdly, Disobeying the king's
lawful commands or prohibitions.
Sect. 2. First therefore, it is a high offence for any subject to £j)
77S'
deny the king that assistance for the good of the public, either in
s'. P. C. S3,
bis councils or wars, which by the law he is bound to give him ; F. Cor. 161.
as for a peer not to (a) come to the parliament at the day of sum- («) 2 R. Abr.
mons, or to (6) depart from thence without the king's licence ; (d) j Abr.
or for a (c) privy counsellor to refuse to give his advice on an 165. B. Tenure,
affair of state; or for any (d) private subject to refuse to serve the ^J3j c s
king in person if he be able, or to find another if he be not able, 18 Ed. 3, "tft
in the defence of the realm, against rebels and 'foreign invaders ; 25 Ed. 3. c. 8.
or, as some say, to refuse to serve the king for pay in his wars *H;4ic' 13*
■
j
11 XI* (• C. la
abroad.
& jg_
C. Car. 11. 153. 157. Crom. Jur. 83, 84. 3 Inst 144. Hob. 835. 12 Co. 94. Ante. c. 3.
Seer. 3. Secondly, It is so high -an offence to prefer the in- Vide ante, eh.
terest of aforeign prince to that of our own, that it is criminal to 3*
do any thing which may but incline a man so to do ; as to receive
a pension from a foreign prince without the leave of our king.
Sect. 4. Thirdly, It is also a high crime to disobey the king's
la%vful commands or prohibitions ; as by obstinately refusing obe
dience to his writs ; or contemning a summons from his council
to appear before them ; or not answering such questions in rela
tion to a matter wherein the interest of the state is concerned, as
shall be proposed by the privy council ; or refusing to give evi
dence to a grand jury concerning a crime (for which (e) the court
may impose an immediate fine); or not returning from beyond
sea upon the king's letters to that purpose, for which the offender's lands shall be seized till he return (and when he does return
he shall be fined) ; or assembling at a tournament against the
king's express prohibition ; or going beyond sea against the king's
will expressly signified, either by the writ ne exeat regnum (which
may be directed as well to a layman as to a clergyman, and on
the suggestion of a private as well as of a public matter), or under
the great or privy seal or signet, or by proclamation.
Sect. 5. Also every contempt of a statute is indictable, if no
other punishment be limited. (2)

(«) Salk. 578.
jj^' Jq9 779
Lane,' 43. '
3 Inst 179.
^b8r- 2Qa
f. N. B. 85.
1 Cha. Ca. 116.
*

C. Elia.655.
B" *• c> *6- s- *-

III. Of Contempts against the King's Persoii or Government.
All contempts against the king's person or government are very
highly criminal, and punishable with fine and imprisonment, and 4 Comm. 123.
sometimes
(2)To the foregoing contempts against the king's to the statute, 4 Hen. 5. c. 8. which is a duty inprerogative may be added neglecting to join the ciimbent upon all that are fifteen years of age,
fame comitatm, or power of the county, being there- under the degree of nobility, and able to travel,
onto required by the sheriff or justices according 4 Comm. 124. Lamb. Eir. 315.
VOL. 1.
F
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sometimes with the pillory, (3) by the discretion of the judges,
upon consideration of all the circumstances of the case.
But inasmuch as it is generally obvious to common sense, in
what cases and to what degree a man is guilty of this offence, and
it would be endless to enumerate all the particulars, I shall con
tent myself with glancing at some of the most general heads ; as,
C. C«. 168.
* Keb. 336.

Sect. 1 . Fiest, The charging the government with oppression
Qr weajc administration ; as by saying, " that merchants are
" screwed up here in England more than in Turkey ;" or, that
" it is a good world when beggarly priests are made lords, &c."

3 Jfod. 52.
5 Mod. 363.

Sect. 2. Secondly, The doing an act which impliedly encourages rebellion ; as by absolving persons at the gallows, who,
being condemned for high treason, shew no signs of repentance,
but persist in justifying the fact ; or by drinking to the pious me
mory of a person executed for high treason.

C. Jac. 37.
No^'ioi6'
'

Sect. 3. Thirdly, Endeavouring to frighten the king into a
change of his measures with threats of the uneasiness of his subjects ; as by subscribing a petition to him, in which it is intimated,
that if it be denied, many thousands will be discontented, &c.

C. Jac. 38.
Sect. 4. Fourthly, Spreading false rumours concerning the
Vide the case king's intentions: as that he designs to grant a toleration to
of Alexander „ 6. . „
'
°
°
Scott, for pub- Papists, &C.
lishiug false news, O. B. June Sessions 1778. No. 504.
Noy, 105.

Sect. 5. Fifthly, Charging him with a breach of his corona
tion oath.

C. Car. 117,
•

Sect. 6. Sixthly, Speaking contemptuously of him ; as by
cursing him, &c. or giving out that he wants wisdom, valour, or
steadiness ; or, in general, doing any thing which may lessen him
in the esteem of his subjects ; weaken his government ; or raise
jealousies between him and his people.

l Sid. 143. For
&ect'
Also 11 ls sa'^ to De an offence, for which a man may
other contempts be indicted, to refuse in a foreign port to pay the usual customs,
against the
because it may cause a breach between our king and the king of
king s pcrsou
.
*
°
°
.ndi govern™ country,
meat, vide Skin. 633. lBlack. 37.
IV. Of Contempts against the King's Title.
Contempts against the king's title are of two kinds:—First,
Denying his title.—Secondly, Refusing to take the oatIts re
quired by law for the support of his government.
Yelv. 107. 197.
Sect. 1 . The first offence of this kind, viz. that of denying the
Patau 4»4
king's title, hath by some been carried so high as to be adjudged
4 Comm. 123 an overt act of compassing his death. However, it is certainly
124.
most highly criminal, and punishable with fine and imprisonment,
and also such infamous corporal punishment, as to the discretion
of the court shall seem proper, according to the heinousness of
the crime and the circumstances of the parties. As if a man in
writing
(3) By 56 Geo. 3. c. 158, the punishment of the pillory is abolished, except for perjury, suborn
ation of perjury, and false swearing.
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writing or discourse shall maintain that the king is an usurper ;
or that another hath a better title to the crown, &c. For such
like insinuations manifestly tend to raise tumults and disorders in
the state, and to alienate the affections of the people from the
prince, and incline them to favour the pretensions of another ;
and it is highly presumptuous for private persons to intermeddle
with matters of so high a nature ; and it will be impossible to
preserve the peace of a government, unless subjects will quietly
submit themselves to those whom Providence has placed over
them, and prefer the public good to their own private inclinations
and opinions. For otherwise, whenever the title to the crown
shall happen to be contested, it will be impossible to end the dif
ference without perpetual civil broils and dissensions, and the
prince who prevails will be tempted to esteem those of the con
trary party rather as enemies than subjects, if he find them ready
and desirous to lay hold of all opportunities to disturb his govern
ment, and shake off their forced obedience. And since there is
no tribunal but that of Heaven to which princes can appeal for
the decision of their titles, when that seems so far to have declared
in favour of one as to give him quiet possession of the throne, the
public peace, which is the end of all government, requires a duti
ful submission to him ; and it is the highest madness to give up
that ease and security which we may enjoy from a peaceful obe
dience, in exchange for that disorder, uncertainty, and bloodshed,
which cannot but be expected from an attempt to wrest the
sceptre out of the hands of our prince ; and it is the highest in
gratitude to make no other return but disloyalty and rebellion,
for all the happiness we can enjoy under a just administration ;
x
and it is the greatest of absurdities to think that the good of the
community, for the sake of which all government was instituted,
ought not to be preferred before the disputed title of a particular
person or family. All we can desire from government is the
secure enjoyment of what we may call our own, and whether this
or that competitor to the crown be the instrument of this happi
ness to us, seems little to concern us. Let the title of one out
of possession of the throne be never so plausible, it must have
its original foundation from some positive law ; which, when it
cannot take effect without involving a nation in discord and con
fusion, the avoiding whereof is the very end of all laws, it must
give way to the public necessity of the state ; for there can be no
human institution whatsoever but must be limited by this impli
cit reserve from the first principles of reason, that wherever the
execution of it shall be absolutely inconsistent with the happiness
of the people for whose sake it was ordained, it ought so far to
be suspended.
Sect. 2. For this and many other such like reasons the law has 4 Comm. i?s.
always had a most tender regard for the security of the prince in
possession of the crown ; and as it has made it high treason to
compass his death, &c. (a), so it hath also made it highly penal in
an inferior degree to disturb or disquiet his government.
As to the second kind of offences of this nature, viz. That of
refusing to take the oaths required by law for the support of the
king's government, I shall consider— First, The offence of re-r
F 2
fusing
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fusing the oaths required for this purpose by the common law.—
Secondly, The offence of refusing the oaths required by statute.
Finch, 241,
• Sect. 3. As to the first particular, it seems to be a high
242.
contempt at the common law to refuse to take the oath of allegilHale'irt 71 ance to ^e k'ng> wWch all laymen above the age of twelve years
2 Keb. 314. ' are bound to take at the tourn or court-leet, &c. And surely no
thing can be more unreasonable than to deny the king, whose go
vernment we are happy under, all proper assurances of our fide
lity to him ; for how can we expect to enjoy the privileges of
l Comm. 367. subjects from one to whom we refuse to acknowledge ourselves
4 Comm. 270. subjects, or hope for protection from one whom we provoke to
423.
esteem us as his enemies, or blame that government for treating us
as mal-contents to which we give so just a cause to suspect our
fidelity? If we consult the law of God, that will tell us, that
" the powers that be are ordained of God." If we will hear
the voice of reason, that will convince us, that not only the
peace and safety of the community, but also our own preserva
tion, requires us to pay a dutiful obedience to those who govern
us ; and can we think it unlawful to engage ourselves to do what
it is our duty to do? If we will consult the practice of all
nations, that will shew us, that even conquest, which is the
weakest .of all titles, has always been esteemed to give the con
queror such a right to the obedience of the conquered, that upon
his taking them into his protection, they have in all ages been
ready to promise a reciprocal obedience. And if we will consult
our own laws, we shall find thein to direct us to pay our allegi
ance to the king who governs us, as has been fully proved in the
chapter of high treason.
As to the second particular, viz. That of refusing the
oaths required by statute for the support of the government, I
shall consider, —First, The offence of refusing the oaths of
allegiance and supremacy.—Secondly, The offence of refusing
the oath of abjuration.
l Comm. 368.
*H«le12'"
4 Commons.

Sect. 4. As to the first of these offences, viz- That of refuslng tne oaths of allegiance and supremacy, which since the
Reformation of religion have been thought necessary to be
required from all persons, especially from those who are intrusted
with an office, in order to secure our princes from the intrigues of
popes, who have often taken upon them to dispense with oaths of
allegiance made to such princes whom they are pleased to call
heretics, and to persuade the people that they may lawfully depose
those who have so far incurred the displeasure of the bishop of
Home as to be excommunicated by him, it having been shewn
already under what penalties officers are bound to take the said
oaths, and how far all persons whatsoever are compellable to
(a) Ante, eh. 4. take them under pain of incurring a precmunire (a), I shall only
etc.
take notice in this place of the method of proceeding on 1 Will.
& Mar. c. 8. by which it is enacted, " That persons refusing the
" said oaths, being tendered to them by persons lawfully autho" rized to tender the same, shall be committed by the persons
" making such a tender for three months, unless they shall pay
" such sum, not exceeding forty shillings, as the persons who
" shall
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" shall make such tender shall require of them ; and if they refuse
" again at the end of the three months, that they shall be impri" soned six months, or pay a sum not above ten or under five
" pounds, and also find sureties for their good behaviour and ap" pearance at the next assizes, where if they refuse the said oaths,
" they shall be incapable of any office, and continue bound to
" their good behaviour; and if they refuse the declaration
" mentioned in 25 Car. 2. c. 2. they shall suffer as Popish re" cusants convict."
Sect. 5. It seemed to be the intention of this statute to give
the government an election to proceed either on the mild method
therein prescribed, or the more severe one appointed by the former
laws, according to the circumstances of the case, and quality of
the offender, 8tc.
t But now, by 31 Geo. 3. c. 32. s. 18. " No person shall be
" summoned to take the oath of supremacy and allegiance, and
" make the declaration as required by 1 Will. & Mary, c. 8. the
" 1 Geo. 1. ses. 2. c. 13. and 25 Car. 2. c. 2. or be prosecuted
" for not obeying such summons."
* * "
Sect. 6. As to THE SECOND OFFENCE of this kind, viz. That 1 Comm. 368.
of refusing the oath of abjuration, the same depends on those
laws which the nation has been of late under a necessity of esta
blishing, by adding a new limitation to the law relating to the
succession of the ceown, excluding all Papists from a possibi
lity of inheriting it ; who, if they be true to their engagements to
their own religion, cannot but be false to those they may make to
ours, and can never be expected to execute those laws, which they
cannot but think void, as being repugnant to the laws of God ;
or to defend that faith which they think damnable ; or to observe
those oaths which seem to them to have been ordained for the
support of irreligion. And from these considerations they have
been disabled from inheriting the crown, it seeming of abso
lute necessity in our present circumstances, for the good of the
community, to make such an alteration in law, which, like all other
human laws depending merely on the policy of men, seems to
have nothing in it so sacred as to oblige the people unalterably
to abide by it to the hazard of their common safety, peace and
happiness, for the sake whereof it was at first ordained. For
surely there cannot be so much danger to the common good from
such an alteration, as must needs follow from the government of
a prince whose conscience is under the influence of those who are
implacable enemies to the religion of his country, and who thinks
himself bound by his duty to God and his church to promote that
interest, which his people think themselves under the like obli
gations to oppose. From which unhappy circumstances nothing
can be expected but endless factions, discords, irreconcileable
jealousies and distrusts between prince and people, which, if they
break not into an open rupture, will at least be attended with such
convulsions and uneasinesses, as render a state of government
scarce one degree more secure than a state of anarchy and con
fusion.
Sect. 7. For the remedying of such like inconveniences, it lComm. S68.
having
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having been thought proper to exclude all Papists from the
crown, it was likewise thought expedient, by the statute 13 Will.
3. c. 6. and 1 Geo. 1. st. 2. c. 13. to secure the present settle
ment, by obliging all persons in public offices and employments
to take the oaths of allegiance and supremacy, to make the de
claration, and also to take the oath of abjuration, or otherwise it
enacts that " they shall be ipso facto adjudged incapable and dis" abled in law to have, occupy, or enjoy the said offices, 8tc. and
" if they shall by themselves, or deputy or trustee, execute any
" the said offices, &c. and shall be thereof convict, 8tc. they shall
" be disabled to prosecute any suit at law or equity, or to be
" guardians, executors, or administrators, or capable of any legacy
" or deed of gift, or to be in any office within this realm, or to
" vote at any election for members of parliament, and shall forfeit
" FIVE HUNDRED POUNDS, &C."
If the head*
&c of any of
WordlTcambulge neglect to
take the oath,
the kmg may

Sect. 8. And by 1 Geo. 1. st. 2. c. 13. s. 12. " If any mem" ber of either university shall neglect to take and subscribe the
"
oatns accorcling to the intent of the said act, or to produce
" * certificate thereof, under the hand of some proper officer of
" the respective court, and cause the same to be entered in the
n register of the proper college or hall within one month after his
" having taken and subscribed the said oaths ; and if the persons
" in whom the right of election of such member shall be, do neg" lect to elect some fitting person in his stead within twelve
" months, 8tc. that then the king may, under the great seal or
" sign manual, nominate some fitting person, qualified according
* to the local statutes of such college, &c. and if the head of any
" college, &c. shall neglect to admit such nominee by the space
" of ten days after such admission shall be demanded of him, that
" then the local visitor shall admit the said nominee ; and if such
." visitor shall neglect or refuse to admit such person within the
" space of one month after the same shall be demanded, that then
" the court of king's bench may issue a writ of mandamus to such
" visitor to admit such nominee, &c."

No member of
Sect. 9. By 1 Geo. J. st.2. c. 13. s. 16. " That no peer shall
parliament shall " vote or make his proxy, or sit in the house of peers during
taken'the oathi " an^ debate, ant^ tnat no member of the house of commons shall
" vote or sit during any debate in the said house after the speaker
" is chosen, until he shall have taken the said oaths, &c. under
" pain of the disabilities and forfeitures abovementioned, &c."
Form of the
Sect. 10. By 6 Geo. 3. c. 53. reciting the above statutes of
oath of abjura. 1 Geo. 1. c. 13. and 5 Geo. 1. c. 29. the oath of abjuration shall
be administered in manner and form as follows : (that is to say)
" I A. B. do truly and sincerely acknowledge, profess, testify,
" and declare, in my conscience, before God and the world, that
" our sovereign lord King George is lawful and rightful king of
" this realm, and all other his majesty's dominions and countries
" thereunto belonging. And I do solemnly and sincerely declare,
" that 1 do believe, in my conscience, that not any of the descen*' dants of the person who pretended to be Prince of Wales during
" the life of the late king James the Second, and since his decease
" pretended to be, and took upon himself the stile and title of
" king
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•• king of England by the name of James the Third, or of Scotland
" by the name of James the Eighth, or the stile and title of king
" of Great Britain, bath any right or title whatsoever to the
" crown of this realm, or any other the dominions thereunto be" longing : and I do renounce, refuse, and abjure any allegiance
" or obedience to any of them. And I do swear, that I will bear
" faith and true allegiance to his Majesty King George, and
" him will defend to the utmost of my power, against all traito" rous conspiracies and attempts whatsoever which shall be made
" against his person, crown, or dignity. And I will do my utmost
" endeavour to disclose and make known to his majesty, and his
" successors, all treasons and traitorous conspiracies which I shall
" know to be against him, or any of them. And I do faithfully
" promise, to the utmost of my power, to support, maintain/ and
" defend the succession of the crown against the descendants of
" the said James, and against all other persons whatsoever, which
** succession, by an act intitled ' An Act for the further Limita" tion of the Crown, and better securing the Rights and Liber" ties of the Subject,' is and stands limited to the Princess Sophia,
" electoress and duchess dowager of Hanover, and the heirs of
" her body being protestants. All these things I do plainly and
" sincerely acknowledge and swear, according to these express
" words by me spoken, and according to the plain common sense
" and understanding of the same words, without any equivoca*' tion, mental evasion, or secret reservation whatsoever. And I
" do make this recognition, acknowledgment, abjuration, renun" ciation, and promise, heartily, willingly, and truly, upon the
" true faith of a Christian."

CHAP. VII.
OF FELONY AND MISPRISION OF FELONY.
Offen CES more immediately against the subject are either
capital or not capital.—The capital offences are either by the
common law, or by statute.
Sect. 1. Those by the common law come generally under the VideSpelm. .
title of felony, which ex vi termini signifies quodlibet (I) crimen pjj>0"jttve![^
felleo animo perpetratum, and can be expressed by no periphrasis, c0. Lit.' 391.
or word equivalent, without the word felonici.
(2) Sect. 2. Felony is said to be included in high treason, and 3H. 7. 10.
consequently a pardon of felony discharges an indictment of 3 J,n,t- 15high treason, if it want the word proditorih.
^ on>m" 94"
(1) Tins is the fanciful derivation of tlic term
Felony by Sir E. Cote—but the derivation adopted
by Blackstone from Sir Ed. Spelman seems more
probable, felon according to him is derived from
two Northern words; fee, which signifies the fief
or fend, and lon, which signifies price or value.
felony, therefore, is pretium feudi, the considerstVin for which a roan gives up bis fief,—Felony in
tiii»#enie signified the forfeiture of the fief, and

Sect.
by the change of meaning in language the penal
consequences of the crime became the name of the
crime itself.
(2) Sir Ed. Coke says it was anciently so considered, and that a pardon of felony will discharge
an indictment for Treason if it want the word proditmii, because it can be no good indictment for
treason without that word.

72

OF FELONY AND

Bk. l.

Sect. 3. It is always accompanied with an evil intention, and
therefore shall not be imputed to a mere mistake or mis-animad
version ; as where persons break open a door in order to exe(a) Foster.
cute a warrant, which will not justify such a proceeding (a); affectio enim tua nomen imponit operi tuo ; item crimen non contra
ry Bract, l. hitur nisi tiocendi voluntas intercedat. (b) But the bare intention
S P C it 27 *° comm't a fe'onv 's so verv criminal, that, at the common law,
it was punishable as felony, where it missed its effect through
(c) i Sid. 830, some accident no way lessening the guilt of the offender, (c) But
Kel 24
lt seems agreed at this day, that felony shall not be imputed to a
ey'
bare intention to commit it; yet it is certain that the party may
caViCLcv
De ver^ severety fined for such an intention, (d)
116. Rex v. Cooper. 5 Mod. 206.
Sect. 4. But before I proceed to treat of each crime in parti
cular, I shall endeavour to shew,
1 . Where an offence shall be said to be made felony by sta
tute.
2. What is incidentally implied in every such statute.

I Hale, 627.
B^Cor^'fM
3 lost. 9i.
II Inst. 434.
Ho'bart' J93*
H>bL't o9 q
3 Inst^ue!93

l Hale, 324.
58Bu?st°349
Djer, 323.
l Leon. 295.

Rex v. Daris,
LavT^i!^™

3 Inst. 73.

As to the first point, viz. Where an offence shall be said
to be made felony by statute.
Sect. 5. It seems clear, that not only those crimes which are
made felonies in express words, but also all those which are decreed to have or undergo judgment of life and member by any
statute become felonies thereby, whether the word " felony" were
omitted or mentioned.
Sect. 6. But an offence shall never be made felony by the construction of any doubtful and ambiguous words of a statute ;
and therefore, if it be only prohibited under " pain of forfeiting
" all that a man has," or of " forfeiting body and goods," or of
being " at the king's will for body, land, and goods," it shall
amount to no more than a high misdemeanor, punishable by im
prisonment, &c.
Sect. 7. Also where a statute makes a second offence felony,
or subject to a heavier punishment than the first, it is always implied, that such second offence ought to be committed after a
conviction for the first ; from whence it follows, that if it be not
so laid in the indictment, it shall be punished but as the first of
fence ; for the gentler method shall first be tried, which perhaps
may prove effectual.
+ Sect. 8. But if a statute make the doing of an act felonious,
anC' a su'}se(luent statute make it penal only, the latter statute is
considered as a virtual repeal of the former, so far as relates to
the punishment of the offence.
f Sect. 9- If a statute create a felony and say, that the offen
der shall suffer death, yet he shall, in such case, have the benefit
of clergy ; for this being a privilege allowed by the common law,
cannot be taken away without express words.
As to the second point, viz. What is incidentally implied
in every statute making an offence felony.
Sect.
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Sect. 10. It seems clear, that every such statute does, by 3 Inst. 47.
. necessary consequence, subject the offender to the like attainder
42
and forfeiture, &c. and also does require the like construction as Daiis. ii. 22.
to those who shall be accounted accessaries before or after, and Salk. 542.
to all other intents and purposes, as is incidental to a felony at
common law.
Sect. 11. Yet where such a statute saves the corruption (3) of 3 Inst. 47.
blood, it impliedly saves the descent of the land of the offender
to his heir : also where it saves the land to the heir, it prevents
the corruption of blood so far : and it is said, that in both cases
it saves the wife's dower, because wherever an heir takes as heir, t Hale, 703.
he shall not avoid a title of dower, in respect of the same inhe
ritance ; but notwithstanding such a saving, the land shall be
forfeited for the life of the offender.
Sect. 12. It is said, that misprision of felony is as well inci- l Hair, 652.
dental to a felony created by statute as to one at common law. 2 IIale' 708"
Sect. 13. If one commit an offence which is made felony by Bro. Abr.
statute, and then the statute be repealed, he cannot be punished Cor• 203,
as a felon in respect of that statute.
Misprision of Felony.
Offences more immediately against the subject, not capital, 3 Inst. 36.
are either misprision offelony, or other inferior offences.
^b^thi'ioz
Sect. \. It is said, that every felony includes misprision of ib. Treas. 25.
felony, and may be proceeded against as a misprision only, if the 2 Rich. 3. 10.
king please, as hath been shewn already in chap. 5.
s,p* c>32Sect. 2. But generally misprision of felony is taken for a con- Summary, 129.
ceaJment of felony, or a procuring of the concealment thereof, f'jaj^fg' °"
whether it be felony by the common law, or by statute.
Sect. 3. For this offence every common person is punishable B. Treas. 25.
by fine and imprisonment at common law. And by the statute 3
173of Westminster, 3 Edw. 1 . c. 9. " If the sheriff, coroner, or any
" other bailiff within a franchise, or without, for reward, or for
" prayer, or for fear, or for any manner of affinity, conceal, con" sent, or procure to conceal the felonies done in their liberties ;
" or otherwise will not attach nor arrest such felons (there as
" they may), or otherwise will not do their office, for favour
" borne to such misdoers, and be attainted thereof, they shall
" have one year's imprisonment, and after make a grievous fine
" at the king's pleasure, if they have wherewith ; and if they have
" not whereof, they shall have imprisonment of three years."
Sect. 4. By 3 Hen. 7. c. 1. "The justices of the peace of
" every shire of this realm, for the time being, may take by their
" discretion an inquest, whereof every man shall have lands and
" tenements to the yearly value of forty shillings, at the least, to
" enquire of the concealments of other inquests taken before
" them, and afore other, of such matters and offences as are to
" be enquired and presented afore justices of the peace, whereof
" complaint shall be made by bill, or by bills, as well within
" franchise as without. And if any such concealment be found
" of
(3) By 54 Geo. 3. c 145. corruption of blood petit treason, and murder, and abetting and prois abolished, except in tbe cases of high treason, curing the same.
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"
"
"
"
"

of any inquest, as is afore rehearsed, had or made within the
year after the same concealment, every person of the same inquest to be amerced for the concealment, by discretion of the
same justices of the peace ; the said amerciaments to be
sessed ha plain sessions."
1 Hale, 6t9.
Sect. 5. To this title of misprision of felony, that of theftbote
3 InstCi34
seems not improperly reducible, which is where one not only
Summary, 130. knows of a felony, but takes his goods again, or other amends,
not to prosecute.
F. Cor. 353.
Sect. 6. This offence is very nearly allied to felony, and is said
2 And' 47°
to ^ave ">een anciently punished as such. But at this day it is
Cro. Eliz. 486. punishable only with ransom and imprisonment, unless it were
536. B. 2. c. 89. accompanied with some degree of maintenance given to the
s. 26, &c
felon, which makes the party an accessary after the fact.
B. Cor. 122.42.
Sect. 7. But the bare taking of one's own goods again which
^1 It.
n' ^11°*
«t°'
have
been stolen,
Abr. 67.
. ' is no offence at all,' unless some favour be
F. Ass. 346.
shewn to the truer. (4)
(4) To take any reward for helping any person
to stolen goods, is made felony by 4 G. 1. c. 1 1.
And to advertise a reward for the return of things

stolen, incurs a forfeiture of fifty pounds, by 25
G. 2. c. 36. for which vide pott, tit. Larceny.

CHAP. VIII.
OF CASUAL DEATH AND OF DEODANDS.
Capital offences at common law more immediately
against the subject, are of three principal kinds: first, such as
are committed against his life: secondly, such as are against
his goods : thirdly, such as are against his habitation.
Book 2d. c. 17.

Bract. 1. 3. c 4.

Sect. I. There is another mixed kind of capital offences, which
consists in the hindrance of the due process of public justice,
which I shall consider in the second book, wherein I shall treat
of the means of bringing offenders to their due punishment.

Sect. 2. Offences against the life of a man come under the
general name of homicide, which in our law signifies the killing
of a man by a man.
l Hale, 471,
Sect. 3. But before I treat hereof, it may not be improper to
47se*
consider the killing of a man merely per infortunium, occasioned
by some animal or thing without life, without the default or pro
curement of another man ; as where one is killed by a fall from
a horse or cart, &c. which though it be not properly homicide,
Pult. 125.
nor punishable as a crime, yet is taken notice of by the law, as
3 Inst"? 68 ^ar 33 ^e nature of the thing will bear, in order to raise the
Crom.'3i.' ' greater abhorrence of murder; and the unhappy instrument or
l Hale, 34. 419. occasion of such death is called A deodand, and is forfeited to
the king, in order to be disposed of in pious uses by the king's
almoner ; as also are all such weapons whereby one man kills
another.
s. P. C. si.
Sect. 4. It seems clearly settled, that a horse, &c. killing an
infant
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infant within the age of discretion, are as much forfeited as if he 3 Inst- 58.
were of age : but formerly it was holden, that a horse or cart, p^™- **:
by a fall from which an infant was slain, were not forfeited ; Dalt. c. 97.
perhaps for this reason,(l) because the misfortune might rather 2Keb. 719.
seem owing to the indiscretion of the infant than to any default 806in the horse, Sac. But this distinction has not been allowed of
late ; for the law does not ground the forfeiture on any default
in the things forfeited, since it extends it to things without life,
to which it is plain that no manner of fault can be imputed.
Sect. 5. Also, by the opinion of our ancient authors, things p^'^j'0'
tired to a freehold, as the wheel of a mill, a bell hanging in a j Sid.j06.207.
steeple, £c. may be deodands; but by the latter resolutions they i Le*- 136.
cannot, unless thev were severed before the accident happened. ^S,ml
*
_
rr
6 Mod. 187.
Sect. 6. However, it is agreed by all, that a ship in salt water, s. P. c. so, tu
whether in the open sea or within the body of a county, from Pulr. 1*4, 125.
which a man falls and is drowned, is not forfeited ; because per- J J?,,L *?•
...
..
. * . 1 Hale, 482.
sons at sea are continually exposed to so many perils, that the c. Jac. 483.
law imputes such misfortunes happening there, rather to them. 2 Roll. 23.
than to the ship. Also it seems clear, that when a man riding sa£hg™0136'
on a horse over a river is drowned through the violence of the str. 6t.
stream, the horse is not forfeited, because, not that but the Co. Lit. 53.
waters caused his death; (2) but it is said, that a ship by a fall 283from which a man is drowned in the fresh water shall be for
feited, but not the merchandize therein, because they no way
contribute to his death. And by the same reason it seems, that
if a man riding on the shafts of a waggon fall to the ground and
break his neck, the horses and waggon only are forfeited, and
not the loading, because it no way contributed to his death ; for
which cause, where a thing not in motion causes a man's death,
that part thereof only which is the immediate cause is forfeited.
As where one climbing upon the wheel of a cart while it stands
still, falls from it and dies of the fall, the wheel only is forfeited :
but if he had been killed by a bruise from one of the wheels Sayer, 249.
being in motion, the loading also would have been forfeited, be- Cor. 341.
cause the weight thereof made the hurt the greater ; and it is a
general rule, that wherever the thing which is the occasion of a
man's death is in motion at the time, not only that part thereof
which immediately wounds him, but all things which move toge
ther with it, and help to make the wound more dangerous, are
forfeited also; for the rule is, omnia quasque movent ad mortem Bract. 1. 3. c. 5.
sunt deodanda.
Sect. 7. In all these cases, if the party wounded die not of his S. P. C. tt.
wound within a year and a day after he receive it, there shall be t^'jl MO
nothing forfeited, for the law does not look on such a wound as Keilw.68. "
the cause of a man's death, after which he lives so long ; but if
the
ft ) The forfeiture of deodands originated in the
blind days of popery and superstition. They were
designed to purchase, by propitiatory masses, an
expiation for the souls of such as were snatched
away by untimely death. But the presumed inncceocy of childhood rendered such atonement
unnecessary. Therefore no deodand is due, where
i under the age of discretion is killed by a

fallfrom any thing that is not in motion, 1 (
300. But if the instrument move to the death
either of an infant or an adult, it is forfeited, on
an inquisition found, as a deodand. 3 Inst. 57.
1 Hale, 422.
(2) Quere if it had appeared that the horse had
thrown him.
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the party die within that time, the forfeiture shall have relation
to the wound given, and cannot be saved by any alienation or
other act whatsoever in the mean time.
5 Co. no.
Sect. 8. However, nothing can be forfeited as a deodand, nor
Co. Lit. 1 15. seized as such, till it be found by the coroner's inquest to have
Dalt. c. 97.
caused a man's death ; but after such inquisition, the sheriff is
S. P. C. 21.
Pult. 125.
answerable for the value of it, and may levy the same on the
See 4 Edw. 1.
de Offic. Corc- town where it fell, and therefore the inquest ought to find the
value of it. (3)
natoris.
1 Hale, 418, 419.
(3) Upon inquisitions of this kind the jury ge 82. Nor can such an inquisition be taken by thenerally find the value of the deodand to be as grand jury on default of the coroner, 1 Burr. 19.
small as possible, and even confine that value, ac (and when taken by the coroner, it may be moved
cording to the circumstances of the case, to the and traversed, 1 Burr. 20. 2 Hale, 416.) because
very thing or part of the thing itself which caused it is transacted in secret, taken ex parte, and in
the death. 2 Bac. Abr. 26. This practice the tended as the platform of an odious superstitious
court of King's Bench has impliedly sanctioned, claim, 4 Inst. 196. repugnant to the principles of
by refusing to reform it on an application in favour sound reason and true policy. Foster, 266.
of the crown or its grantee. Fos. 206. 2 Bar. K. B.

CHAP. IX.
OF FELO DE SE.
(1) HOMICIDE properly so called, is either against a man's
own life or that of another.
In
(1) Homicide, in its most general division, is
into felonious or not felonious. Felonious is either
felo de te, or felonious homicide of a man's self;
murder, which is the killing of another with malice
aforethought, either express or implied ; and man
slaughter, which is the killing of another without
premeditation or malice aforethought Homicide
not felonious is either justifiable or excusable. It
is justifiable in advancement of justice, as by the
execution of malefactors, or when it happens in the
due and proper execution of legal process to which
resistance is made. It is also justifiable when it
happens in certain cases of defence of a man's pro
perty , habitation, or person ; but this, it is to be
observed, does not extend to every case where a
man's personal safety or property or habitation is
invaded, but only to cases when a known felony is
attempted to be committed by violence, and when
it is necessary for immediate protection to repel
force by force—as an attempt to commit a burg
lary in a man's house, to rob him or to murder;
in these cases it is justifiable to kill the aggressor.
There are other cases of homicide where the kill
ing cannot be wholly justified, yet may be com
mitted under such circumstances of palliation that
the fact may stand excused : as when it happens
by misadventure, or accident ; or in other cases
of self-defence, when the circumstances under
which a man is killed will not amount to a justifi
cation of the party killing the other, and yet it
is so far excusable that it is not the felonious kill
ing of manslaughter. With respect to felonious
homicide, the ancient judgment was that of death,
as in other cases of felony, but with benefit of

clergy, until the stat. of 23 H. 8. took away clergy
from killing with malice aforethought, which since
that time has always been a necessary part of the
legal definition of murder. Sir £. Coke says, in
deed, in his Commentary on the stat. of Marlberge, c. 26. that at common law the judgment of
death was awarded in all cases of excusable homi
cide ; but in this opinion he seems clearly to be
wrong, and is contradicted by both Hale and Fos
ter. He seems to found his opinion upon the
words of the statute of Marlbcrge, and on a mis
apprehension of the meaning of the word " mur
drum," as there used. The statute enacts, " Mur" drum de cetero rum adjudicetur coramjudiciaries ubi
" infortunium tantummodo adjudicutum est sed locum
" habeat murdrum de interfectis per feloniam tantum
" et rum aliter." He seems to suppose that the
word " murdrum'1 was meant to express the crime
of homicide, whereas it is evident it was meant to
designate the fine anciently called murdrum, which
was set upon the township where any man was
secretly killed. It should seem that among other
abuses and exactions which the turbulence of those
times had given birth to, was the improper levy
ing the fine called murdrum upon townships, and in
cases where it ought not to have been levied ; and
therefore the statute of Marlbcrge, which passed
at the close of the contest between Henry and his
barons, and regulated many abuses, amongst other
tilings, directs, c. 25. that vills should not be amer
ced because all above twelve years of age did not at
tend the court of the sheriff and coroner, and then
immediately goes on, in the next chapter, that
»" shall only be adjudged in cases of fe
lonious
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In treating of homicide against a man's own life, I shall con
sider, first, in what cases a man shall be said to be afelo de se:
secondly, what he shall forfeit for this offence.
As to the first point, viz. In what cases a man shall be
said to be aJ'elo de se.
Sect. 1. I shall take it for granted that, in this as well as in all 1 Hole, 411.
other felonies, the offender ought to be of the age of discretion, p^J""^'^1'
and compos mentis ; and therefore that an infant killing himself 3 inst.54.
under the age of discretion, or a lunatic during his lunacy, can
not be a. j'elo de se.
Sect. 2. But here I cannot but take notice of a strange notion
which has unaccountably prevailed of late, that every one who
kills himself must be non compos of course ; for it is said to be 3 Mod. 100.
impossible that a man in his senses should do a thing so con
trary to nature and all sense and reason.
Sect. 3. If this argument be good, self-murder can be no crime, piow. 261.
for a madman can be guilty of none : but it is wonderful that the Comb. 1, 3.
repugnancy to nature and reason, which is the highest aggrava
tion of this offence, should be thought to make it impossible to
be any crime at all, which cannot but be the necessary conse
quence of this position, that none but a madman can be guilty
of it. May it not with as much reason be argued, that the mur
der of a child or of a parent is against nature and reason, and
consequently that no man in his senses can commit it ? But has
a man therefore no use of his reason, because he acts against
right reason I Why may not the passions of grief and discontent
tempt a man knowingly to act against the principles of nature
and reason in this case, as those of love, hatred, and revenge,
and such like, are too well known to do in others f
Sect. 4. However, our laws have always had such an abhor
rence of this crime, that not only he who kills himself with a de
liberate and direct purpose of so doing, but also in some cases Dalt. e. 144.
he who maliciously attempts to kill another, and in pursuance of ^£*srv
such attempt unwillingly kills himself, shall be adjudged in the s imt/p. 54.
eye of the law a J'elo de se. For wherever death is caused by an
act
loniou* homicide ; so that it appears to have rela ture or se defend', upon the same being returned
tion more to the fine than to the crime. Besides, into Chancery the party had a charter of pardon
we learn from Bracton, c. 15. s. 6. that different as a matter of course ; for the words, if the king
customs prevailed in different places as to what please, " si lui plaist," Sir Ed. Coke says, are but
homicides should subject the vill to the line of words of reverence to the king, for the king is u
murdrum, and it might be another object of the meritojiuticuc to grant the pardon. Sir M. Foster,
itatnte to render the law upon this point uniform however, takes another view of this statute, and
throughout England, by enacting that murdrum thinks the party had his pardon as matter of
should only have place in cases of felonious homi
course before the passing this statute, and that the
cide. But although excusable homicide was not object of this enactment was to have the return
attended with forfeiture of life, yet the party made by the justices in eyre, and not by the she
committing the deed forfeited all bis goods. But riff or coroner upon the writ de odio et atui, as was
this is doubted by Sir M. Foster (Discourse on the custom at common law. This course of find
Homicide), who thinks the forfeiture was not of all ing special verdicts of the facts is abandoned in
the goods ; but whether of all or of part, the sta
modern times ; and in all questions of homicide
tute of Gloucester enacts, that if homicide " wit the practice now is, if the facts proved do not
" trout* per pay que U le fitt soy' defend' ou per mis- amount to murder or manslaughter, for the court
" adventure dtrrujue fra les justices assavoir au roy et to direct a general verdict of acquittal. (Foster on
** te roy lui la fra sa grace si lui plaist." After this Homicide, c 4.)
statute, if the verdict found the fact of misadven
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Stann. 16.
Pult. 119.
4ise& Im'8'
upon this case;
which he con'resented both
by°l)a/tonand
Ccl*, and that
it was adjudged
homtcide per
infortunium.

Keilw. 136.

•
Moor, 754.

S. P. C. 188,
l Ha]264i563
Finch 't\6.'
Crom.31.
i9ff'55'
8 E. 4. 24.
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193.
l Hale, 413.
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act dene with a murderous intent, it makes the offender a mur
derer; and therefore, if A. discharge a gun at B. with an intent
to kill him, and the gun breaks and kills A.; or if A. strike B.
to the ground, and then hastily falling upon him wound himself
with a knife which jB. happens to have in his hand and die, in
both these cases A. is felo de se, for he is the only agent.
Sect. 5. But if B., being so assaulted, had been driven to the
wall, and holden up a pitch-fork or knife, standing in his defence,
an<* ^' 'la(* hastily rl,n uPon tne same and been slain, B. should
be adjudged to kill him in his own defence. And for the same reason perhaps in the case above, if B. after he had fallen to the
grounc'» had holden up a knife or sword in his defence, and A.
had fallen thereon and been slain, B. should be adjudged to kill
him se defendendo ; for B. exerts his strength in his own defence,
an(j . s0 &oma occasions the mortal wound received by A.
JO
J
Q_ JJe who kiUs anotller upon his desire or command,
is, in the judgment of the law, as much a murderer as if he had
done it merely of his own head, and the person killed is not
looked upon as a felo de se, inasmuch as his assent was merely
void, as being against the laws of God and man : but where two
persons agree to die together, and one of them, at the persuasion
of the other, buys ratsbane, and mixes it in a potion, and both
drink of it, and he who bought and made the potion survives by
using proper remedies, and the other dies, perhaps it is the better opinion, that he who dies shall be adjudged a felo de se, be
cause all that happened was originally owing to his own wicked
purpose, and the other only put it in his power to execute it in
that particular manner.
As to the second point, viz. What such an offender shall
forfeit.
Sect. 7. It seems clear that he shall forfeit all chattels, real or
Persona'» which he hath in his own right, and also all such chat*e's rea^ whereof he is possessed either jointly with his wife, or
in her right; and also all bonds and other personal things in action belonging solely to himself; and also all personal things in
action, and, as some say, entire chattels in possession, to which
he was entitled jointly with another, on any account except that
°^ mercnar,d'ze : hut it 19 8aid» tnat ne shall forfeit a moiety only
°^ sucn j°'nt chattels as may be severed, and nothing at all of
what he was possessed of as executor or administrator.
Sect. 8. However, the blood of a felo de se is not corrupted,
nor his lands of inheritance forfeited, nor his wife barred of her
dower.

5 Co. no.
3 Inst. 54.
l Haled
lSid. 150.'
162. 2 Mod. 33.

Sect. 9- Also no part of the personal estate is vested in the
king, before the self murder is found by some inquisition; and
consequently the forfeiture thereof is saved by a pardon of the
offence before such finding.
3 Mod. 100. 241, 242. Con. 1. Lev. 8. 1 Keb. 67, 68. 4 Comm. 190.

Plow. 260.
5 Co. no.
4 Com' 1*90'

Seer. 10. But if there be no such pardon, the whole is forfeited immediately after such inquisition, from the time such mortal
wound was given, and all intermediate alienations are avoided.
Sect.
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Sect. 1 1 . And such inquisitions ought to be by the coroner 3 Inst 55.
super visum corporis, if the body can be found ; and an inquisi- g'eEg- 3- 7'
tion so taken, as some say, cannot be traversed.
8*52. * Hale"
414 to 417.
Far. 16. Salk. 190. 377. Carth. 72. Skin. 45. Stamf. 183. 3 Mod. 80. 238. 1 Mod. 82. 2 Keb.
859. 1 Vent. 181, 182. 8 Vent. 38. 2 Jones, 198. 2 Hale, 59. Lev. 8. Sid. 150.
Sect. 12. But if the body cannot be found so that the coroner, who has authority only super visum corporis, cannot proceed,
the inquiry may be by justices of the peace, who by their commission have a general power to inquire of all felonies ; or in the
king's bench, if the felony were committed in the county where
the said court sits; and such inquisitions are traversable by the
executor, &c.
Sect. 13. Also all inquisitions of this offence, being in the nature of indictments, ought particularly and certainly to set forth
the circumstances of the fact; as the particular manner of the
wound, and that it was mortal, 8tc. and in the conclusion add,
that the party in such manner murdered himself.
Sect. 14. Therefore if either the premises be insufficient, as
if it be found that the party flung himself away into the water,
et sic seipsum emergit, which is nonsense, because " emergo" signines only to rise out of the water: or if there be wanting the
proper conclusion, et sic seipsum murdravit, the inquisition is not
good.
Sect. 15. Yet if it be full in substance, the coroner may be
served with a rule to amend a defect in form.

3 Inst. 55.
* g^' 14*■
Carth.'73.
1 Burr- is.
\ ^mj1tr20l Sid. 101.144.
Salk. 377.
f M°d- 16.
lMod-82>

2Lev. 140. 152.
3 Mod. 100.
"d^ Sal" 377

1 Sid. 225. 259.
3 Mod. 101.
1 Keb. 907.
TiUg.6. See 1 Sannd. 273, for process from the Crown-office on such an inquisition against a
debtor olaftladex.

CHAP. X.
OF JUSTIFIABLE HOMICIDE.
HOMICIDE against the life of another either amounts to fe
lony, or does not. That which amounts not to felony, is either
justifiable, and causes no forfeiture at all, or excusable, and causes
the forfeiture of the party's goods.
Of justifiable homicide I shall premise these general rules.
Sect. 1 . First, It must be owing to some unavoidable necessity vid. sect. 22.
to which the person who kills another must be reduced without
any manner of fault in himself.
Sect. 2. Secondly, There must be no malice coloured under
pretence. of.1 necessity; for wherever
1 . v a rperson
< who
e kills another
acts in truth upon malice, and takes occasion from the appearance of necessity, to execute his own private revenge, he is
guilty of murder.
Sect. 3. Thirdly, According to the opinion of the old books (a),
Which
Dalt. 150.

2 Roll. 120.
J™v
Bract. 1.3. C.4.
21
j_ ,je
Mai. in Farcis.

f» 22 Ass. 55.
37 Am. pi. 41.
27 H. 6. 20, 21.
B.App. 5. 129. J3. Cor. 67. 87.
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which in this respect seems to be contradicted by others more
<6) 35 Hen. 6. modern (b), it seems, that one may set forth a fact, amounting to
11. 58.
justifiable homicide, in a special plea to an indictment or appeal
2 Inst. 316.
Co. Litt. 283. of murder; and that the same being found true, he shall be dis
missed, without being arraigned, or enforced to plead not guilty.
1 Hale, 478.
And indeed it seems extremely hard, that a sheriff or judge who
condemns or executes a criminal, &c. should be forced, on a
frivolous prosecution, to hold up their hands at the bar for it,
8tc. But it is agreed, that no one can plead a fact amounting to
homicide se defendendo, or by misadventure, but that, in such a
case, the defendant must plead not guilty, and give the special
matter in evidence : and it is also agreed, that where a special
fact, amounting to justifiable homicide, is found by the jury, the
party is to be dismissed, without being obliged to purchase any
pardon, &c.
Justifiable homicide is either of a public or of a private
nature. Justifiable homicide of a public nature is such as is oc
casioned by the due execution or advancement of public justice.
—That of a private nature is such as happens in the just defence
of a man's person, house, or goods.
Of justifiable homicide in the due execution of public jus
tice, the following rules must be observed.
Sect. 4. First, The judgment, by virtue whereof any person is
put to death, must be given by one who has jurisdiction in the
cause; for otherwise both judge and officer may be guilty of fe
lony.
Sect. 5. And therefore, if the court of common pleas give
1 Hale, 497.
500.
judgment on an appeal of death, or justices of peace on an in
3 Inst. 48.
dictment of treason, and award execution, which is executed,
5 Co. 106.
Cro. Car. 98. both the judges who give, and the officers who execute the sen
Moor, 333.
tence, are guilty of felony, because, these courts having no more
4 Comm. 178. jurisdiction over these crimes than mere private persons, their
proceedings thereon are merely void, and without any foundation.

Dalt. c. 98.
1 Hale, 497.
10 Co. 76.
22 £. 4. 33.

Dalt. c. 98.
1 Hale, 501.

Sect. 6. But if the justices of peace, on an indictment of tres
pass, arraign a man of felony, and condemn him, and he be exe
cuted, the justices only are guilty of felony, and not the officers
who execute their sentence; for the justices had a jurisdiction
over the offence, and their proceedings were irregular and erro
neous only, but not void.

Sect. 7. Secondly. The judgment must be executed by the
lawful officer.
Sect. 8. Indeed it was formerly holden, that any one might as
2 Ass. 3.
S. P. C. 13. 196. lawfully kill a person attainted of treason or felony as a wolf or
I Hale, 497.
any other wild beast; and anciently a person condemned in an
II H. 4. 12.
appeal of death was delivered to the relations of the deceased,
Plow. 306.
3 Inst. 131.
in order to be executed by them.
Co. Litt. 128.

27 Ass. 41.
1 Hale, 501.
B. App. 69.
Cor. 67. 197.
Co. Lit. 128.
Dalt. c. 98.

Sect. 9. But at this day it seems agreed, that if the judge who
gives the sentence of death, and, afortiori, if any private person,
execute the same, or if the proper officer himself do it without a
lawful command, they are guilty of felony.
Sect.
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Sect. 10. Thirdly, The execution must be pursuant of, and 35 H. 8. 58.
-warranted by, the judgment, otherwise it is without authority^ s'p^'ri
and consequently if a sheriff behead a man where it is no part of See B.'i. c.bi.
the sentence to cut off the head,' he is 6guiltyJ of felony} (V I).
Finch, 31.
'
3Inst.52.211.
1 Hale, 454. 501. g Hale, 411. 4 St. Tr. 129. Foster, 268.
Of justifiable homicide in the due advancement of public
justice, I shall consider,—First, in relation to criminal,—Se
condly, in relation to civil causes.
I. Homicide in the advancement of public justice in criminal
may be justified in several cases.
Sect. 11. fj'rsf, If a person, having actually committed a felony, gJAss.55.
will not suffer himself to be arrested, but stand on his own de- B. Cor. 87. 89.
fence, or fly, so that he cannot possibly be apprehended alive by g ^^jjj"
those who pursue him, whether private persons or public officers, Dalt. c. 98.'
with or without a warrant from a magistrate, he may be lawfully Crom. 30.
slain by them.
IsSZe™'
1 Hale, 489. Foster, 271. Furem si aiittr capi nan posset, occidere permittunt. Sternh. dejure Goth.
Sect. 12. Secondly, If an innocent person be indicted of a See authorities
felony, where, in truth, no felony was committed, and will not pl0c'£rc,^<J,"
suffer himself to be arrested by the officer who has a warrant for
that purpose, he may lawfully be killed by him, if he cannot
otherwise be taken ; for there is a charge against him upon record,
to which at his peril he is bound to answer.
Sect. 13. Thirdly, If a criminal, endeavouring to break the
gaol, assault his gaoler, he may be lawfully killed by him in the
affray.
Sect. 14. Fourthly, If those who are engaged in a riot, or a
forcible entry, or detainer, stand in their defence, and continue
the force in opposition to the command of a justice of peace, &c.
or resist such justice endeavouring to arrest them, the killing of
them may be justified (a): and so perhaps may the killing of
dangerous rioters by any private persons, who cannot otherwise
suppress them or defend themselves from them, inasmuch as
every private person seems to be authorised by the law to arm
himself for the purposes aforesaid. (2)

i Hale, 481.
494,495,496.
Crom. so. 158.
Staund. is.
pojjjj'ij*".
(a) See the
™ £Cq(
fa'cMagainst
the Public
Peace.

Sect. 15. Fifthly, If trespassers in a forest, chace, park, or S. P. C. 13.
warren, or any inclosed ground wherein deer are kept, will not p™™'^
render themselves to the keepers upon an hue and cry made j^Je 491.
to stand to the king's peace, but fly from, or defend themselves 9 St. Tr. 315.
against them, they may be slain by force of the statute de malefactoribus in partis, 21 Edw. 1. st. 2. and 3. and 4 Will. & Mary,
c. 10.
Sect.
(l) That is if the officer varieth fiom the judg- punishment with regard to the pain or infamy of it.
ment of his own head and without warrant or the Foster, 267.
colour of authority, but not if he is authorised by
(2) Therefore if a stranger interpose to part conior by warrant from the crown. For al- batants in an affray, giving notice to them of that
: king cannot by his prerogative vary the intention, and they assault him, and in the struggle
execution so as to aggravate the punishment beyond he should chance to kill, this would be justifiable
the intention of the law ; yet it doth not follow, homicide ; for it is every man's duty to interpose
that he who may remit part of the judgment, or for the preservation of the public peace, and for
wholly pardon the offender, cannot mitigate his the prevention of mischief. (Foster, 272.)— But
VOL. I.
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Plow. 9.
3 Inst. 321.
37 H. 6. XL

1 Roll, 189.
Foster, 270.
3 Inst 56.
Crora. 24.
Dalt. c. 98.
1 Hale, 494.
Foster, 292.
Strange, 499.
6 St Tr. 195.
Crom. 30.
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Sect. 16. Sixthly, If either of the parties fighting in a combat
allowed by law for the trial of some special cases, be slain, he
who kills him is justified, and the death of the other is imputed
to the just judgment of God, who is presumed to give the victory
to him who fights in maintenance of the truth.
II. Homicide, in the advancement of justice in civil causes,
may also be justified in some cases.
Sect. 17. As where a sheriff, &c. attempting to make a lawful
arrest in a civil action, or to retake one who has been arrested
and made his escape, is resisted by the party, and unavoidably
kills him in the affray.
4 Comm. 180.
Sect. 18. And in such case the officer is not bound to give
back, but may stand his ground and attack the party.
Sect. 19. But no private person of his own authority can arrest
a man for a civil matter, as he may for felony, Sic.

1 Hale, 481.
Foster, 271.

Sect. 20. Neither can the sheriff himself lawfully kill those who
barely fly from the execution of any civil process.

Puff. L. of N.
455.

Of justifiable homicide of a private nature, in the just
defence of a man's person, house, or goods, I shall shew, First,
in what cases the killing of a wrong-doer may be justified byreason of such defence. Secondly, where the killing of an in
nocent person may be so justified.

24 H. 8. c. 5.
Dalt. c. 98.
1 Hale, 486,
487. 493, 494.
S. P. C. 14.
B. Cor. 100.
F. Cor. 179.
192. 261. 305.
C. Car. 544.
26 Ass. 23.
Crom. 26.
Kely. 128, 129.
Fos. 271. 275.
9 Ann. c. 16.
(o) Vide sect.
25.

&*ecr.21. And first, the killing of a wrong-doer, in the making
of such defence, may be justified in many cases : as where a man
kills one who assaults him in the highway to rob or murder him ;
or the owner of a house, or any of his servants or lodgers, Sec.
kill one who attempts to burn it, or to commit in it murder, rob
bery, or other felony (a) ; or a woman kills one who attempts to
ravish her (S); or a servant coming suddenly and finding his
master robbed and slain, falls upon the murderer immediately and
kills him ; for he does it in the height of his surprize, and under
just apprehensions of the like attempt upon himself: but in other
circumstances he could not have justified the killing of such an
one, but ought to have apprehended him, Sic.

Crom. 27.
Sum. 56.
1 Hale, 405.
440, 441.

Sect. 22. Neither shall a man in any case justify the killing
another by a pretence of necessity, unless he were himself wholly
without fault in bringing that necessity upon himself ; for if a
man, in defence of an injury done by himself, kill any person
whatsoever, he is guilty of manslaughter at least ; as where divers

in all these cases there must he an apparent ne
cessity on the officer's side, that the party could
Dot be arrested or apprehended ; that the riot could
not be suppressed; that the prisoners could not
be kept in hold ; that the deer-stealcrs could not
but escape, unless such homicide were committed ;
otherwise without such absolute necessity it is not
jasti6able. 4 Comm. 180.
(3) The injury intended can never be repaired
or forgotten ; nnd nature, to render the sex amia
ble, hath implanted in the female heart a quick

sense of honour, the pride of virtue, which kindlilh
and inflameth at every such instance of brutal lust
Fos. 274. Bac. El. 34. Prin. P. L. 211.—So too
the feelings of a parent or a husband which invo
luntarily actuate them at the moment to kill the
forcible ravisher of a wife or a daughter's virtue,
are justifiable. 1 Hale, 488. And no doubt the
forcibly attempting a crime of a still more detesta
ble nature, may be equally resisted by the death of
the unnatural aggressor. 4 Comm. 181.
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rioters wrongfully detain a house by force, and kill those who
attack it from without, and endeavour to burn it.
Sect. 23. Neither can a man justify the killing another in defence of his bouse or goods, or even of his person, from a bare
private trespass ; and therefore he that kills another, who claiming a title to his house attempts to enter it by force, and shoots
at it, or that breaks open his windows in order to arrest him, or
that persists in breaking his hedges after he is forbidden, is guilty
of manslaughter ; and he who in his own defence kills another
that assaults him in his house in the day-time, and plainly appears
to intend to beat him only, is guilty of homicide se defendendo,
for which he forfeits his goods, but is pardoned of course; yet it
seems that a private person, and, i fortiori, an officer ofjustice,
who happens unavoidably to kill another in endeavouring to
defend himself from, or to suppress dangerous rioters, may justify
the fact, inasmuch as he only does his duty in aid of the public
Sect. 24. And I can see no reason why a person who without
provocation is assaulted by another in any place whatsoever, in
such a manner as plainly shews an intent to murder him, as by
discharging a pistol, or pushing at him with a drawn sword, &c.
may not justify killing such an assailant, as much as if he had attempted to rob him ; for is not he who attempts to murder ine
more injurious than he who barely attempts to rob me ? And can
it be more justifiable to fight for my goods than for my life ? And
it is not only highly agreeable to reason that a man in such cir
cumstances may /awfully kill another, but it seems also to be con
firmed by the general tenor of our law-books ; which, speaking
of homicide se defendendo, suppose it done in some quarrel or
affray. From whence it seems reasonable to conclude, that
where the law judges a man guilty of homicide se defendendo,
there must be some precedent quarrel in which both parties always are, or at least may justly be supposed to have been, in
some fault, so that the necessity to which a man is at length re
duced to kill another, is in some measure presumed to have been
owing to himself : for it cannot be imagined that the law, which
is founded on the highest reason, will adjudge a man to forfeit all
his goods, and put him to the necessity of purchasing his pardon,
without some appearance of a fault. And though it may be said
that there is none in chance-medley, and yet that the party's goods
are also forfeited by that, I answer, that chance-medley may be
intended to proceed from some negligence, or at least want of
sufficient caution in the party who is so unfortunate as to commit
it, so that he doth not seem to be altogether faultless. Besides,
one of the reasons given in our law-books for which homicide se
defendendo forfeits goods, is because thereby a true man is killed ;
but it seems absurd, that he who apparently attempts to murder
another, which is the most heinous of all felonies, should be
esteemed such, when those who attempt other felonies, which
seem to be much less criminal, are allowed to be killed as down
right villains, not deserving the protection or regard of the law.

Sum. 40. 57.
j~ jjar- 3381 Hale^s'
486. 488.
Foster. 273-

Pult 119.
Sum- 4031°™^ j|'8
Poph. ill.

Bcndlow,47.
* And. 41.
^iJaj,.1^!1*9'
404.
Foster, 874.

Crom. 27, 28.
Dalt. c. 98.
f'j^j,^15'
vide F. Cor.
284. 286, 287.
Bacon- 33,

s. P. C. 15.
c. 98.
Foster- 288-

Sect. 25. However, perhaps in all these cases there ought to n. Bendl. 47.
g 2
be

84

OF JUSTIFIABLE HOMICIDE.

Bk l.

Crom. 27, 28.
Dalt. c. 98.
Sura. 42.
Foster, 273.

be a distinction between an assault in the highway and an assault
in a town. For in the first case it is said, that the person as.... ....
.
,
. ,
. .
,r ,
,,
saulted may justify killing the other without giving back at all ;
but that in the second case he ought to retreat as far as he can
without apparently hazarding his life, in respect of the probability
of getting assistance.

Poff. L 2. c. 5.
Bract. 155.
l And' 4i 7
Kely. 51.
Prin. P. L. 2ii.
26. As». 23.

t And by 24 Hen. 8. c. 5. it is recited, " Forasmuch as it hath
been in question and ambiguity, that if any evil-disposed person
or Persons do attempt feloniously to rob or murder any person or
persons in or nigh any common highway, cartway, horseway, or
footway, or in their mansions, messuages, or dwelling places ; or
tnat feioniously do attempt to break open any dwelling-house in
the night-time ; should happen, in the prosecution of such feloni
ous intent, to be slain by him or them whom the said evil-doers
should so attempt to rob or murder, or by any person or persons
being in their dwelling-house, which the same evil-doers should
so attempt burglarily to break by night, if the said person so hap
pening in such cases to slay the offender so attempting to commit
murder or burglary, should forfeit or lose his goods or chattels
for the same, as any other person should do that by chance medley
should happen to kill another in his or their defence." For the
declaration of which ambiguity and doubt it is enacted, " That
" whoever shall be indicted or appealed of or for the death of
" such evil-disposed person or persons attempting to murder,
" rob, or burglarily to break mansion-houses as aforesaid, shall
" not forfeit any lands, tenements, goods, or chattels, but shall be
" thereof, and for the same, fully acquitted and discharged." (4)

Dait. c. 98.
Sect. 26. Secondly, Also the killing of an innocent person
Bac. Elem. c. 5. in defence of a man's self, is said to be justifiable in some special
4 ora. 187.
cases j as if two be shipwrecked together, and one of them get
upon a plank to save himself, and the other also, having no other
means to save his life, get upon the same plank, and finding it not
able to support them both, thrust the other from it, whereby he
is drowned, it seems that he who thus preserves his own life at
the expense of that of another, may justify the fact by the inevit
able necessity of the case.
C. Car. 538.
Sect. 27. If a man be awakened in the night with an alarm that
l Hale' 42 43 tmeves are m ms nouse> ar,d searching for them in the dark with
' ' ' his sword drawn, happen to kill a person lying hid in a part of the
house, who in truth had no ill design, and was brought thither by
a servant in order to assist in cleaning the house, it seemeth that
he may justify the fact, inasmuch as it hath not the appearance of
a fault.
CHAP.
(4) Not only the roaster of a house but a lodger
or sojourner who kills an assailant intending to comreit murder or robbery, is within the protection of
this statute. Cro. Car. 544. But this reaches not
to any crime unaccompanied with force, as picking
of pockets; or to the breaking open of any house
in the day time, unless it carry with it an attempt
of robbery or arson. 4 Comm. 180. Vide 1 Hale,
488. And although it is the highest possible inva-

sion of property, a man is not justifiable in killing
another whom he taketh in adultery with his wife,
for it savours more of sudden revenge than of selfpreservation ; but this law hath been executed with
great benignity. Vent. 159. Ray. 212. Prin.
P. L. 212. If the husband, however, detect the
ravisher in the attempt, the wife calling for
ance, it is excusable, se defendendo. 1 Hale, 486.
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CHAP. XI.
OF EXCUSABLE HOMICIDE.
EXCUSABLE homicide is either per infortunium, or se defendendo.—In treating of which I shall first shew the nature of each
of them distinctly, and then consider those properties wherein
they both agree.
Sect. 1. Homicide per infortunium, or by misadventure, is
where a man in doing a lawful act (1), without any intent of hurt,
unfortunately chances to kill another.
'
Sect. 2. As First, Where a labourer being at work with a
hatchet, the head thereof flies off, and kills one who stands by.

See 1 Hale, 38
'°4i.39S. 49^.

i^'if/iVj.
St. Tr. '3301.
Strange, 462.
Prin.P.L. 214
6 Ed. 4.7.
B- Cor. 59. 148.

Sect. 3. Secondly, Where a third person whips a horse on which Sum. 58, 59.
a man is riding, whereupon he springs out, and ruus over a child 1 ^^7\ii
and kills him, in which case the rider is guilty of homicide per
infortunium ; and he who gave the blow, of manslaughter.
Sect. 4. Thirdly, Where a workman, having first given loud 1 Hale, 472.
warniug to all persons to stand clear, flings down a piece of tim- JT*ber from a private house standing out of the road, and thereby i$ract. 1. 3. c. 4.
kills one who happens to be underneath :—but if any person fling Dalt. c. 96.
down such a piece of timber idly in play, or even a workman fling B- Cm' 229it down in the streets of a town, where the danger is apparent in
respect of the number of people continually passing by, he is
guiJty of manslaughter.
,
Sect. 5. Fourthly, Where a schoolmaster in correcting his scho- iHale.454.473.
lar, or a father his son, or a master his servant, or an officer in Bract. 1. 1. 0 4.
whipping a criminal condemned to such punishment, happen to Dalt c. 96.
occasion his death, yet if such persons in their correction be so Keilw. 136.
barbarous as to exceed all bounds of moderation, and thereby s{ki)n- 668cause the party's death, they are guilty of manslaughter at the 5ft^'S87,&c
least (2) ; and if they make use of an instrument improper for Foster, 262.
correction, and apparently endangering the party's life, as an iron
bar, or sword, &c. or kick him to the ground, and then stamp on
his belly and kill him, they are guilty of murder.
Sect. 6. Fifthly, Where one lawfully using an innocent diver- j^c").1^
sion, as shooting at butts, or at a bird, &c. by the glancing of an Rely. 41.
arrow, or such like accident, kills another.
Prm. P. L. 226.
3 Wils. 407.
Sect. 7. Sixthly, Where a person happens to kill another in Keilw.i08.i361
playing a match of foot-ball, wrestling, or such like sports which Crom. 29.
are attended with no apparent danger of life, and intended only ^J^/^'
for the trial, exercise, and improvement, of the strength, courage,
and activity of the parties.
Sect. 8. Seventhly, Where one kills another in fighting at bar- 11 H. 7. 23.
riers
(l) Whether the act must be strictly lawful to it is impossible that the offender should be made
bring the homicide within this description, vide guilty of more than manslaughter, especially if he
Foster, 258, 259. 3 Inst. 56.
fires in the manner usual upon such occasions. L.
(*) So when an officer of the impress service fires Mansfield, Cowp. 832.
at a boat in order to bring her to, and kills a man,
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3 Inst lfiO.
riers or tilting by the king's command, which, by the better opi1 Hale, 473.
nion, secures him from being guilty of felony, by reason of any
136™' 108'
such unfortunate accident.
Dalt. c. 96. Hob. 134. Crora. 29. B. Cor. 22. Foster, 261.
t So under the 22 & 23 Car. 2. c. 25. and the 4 & 5 Will,
and Mary, c. 23. made for the preservation of game, where a
stranger assisting a gamekeeper to seize nets even upon the
ground of a third person, and, during the transaction, the gun of
the stranger accidentally goes off, by which one of the poachers
is killed, this is only chance-medley, for the duty of the game3ia 9 St Tr
keeper will authorize the trespass of the stranger, (a)
Hob. 134.
Ale V rt
l Hale, 472,
473.
Strange2499
6 St. tr*' 195.'
4 Coium. 183.

Sect. 9. But if a person kill another by shooting at a deer, &c.
*n a tmr^ Person s Park, in the doing whereof he is a trespasser ;
or Dy shooting off a gun, (3) or throwing stones, in a city or highway, or other place where men usually resort, or by throwing
st°nes at another wantonly in play, which is a dangerous sport,
and has not the least appearance of any good intent, or by doing
any other such idle action as cannot but endanger the bodily
hurt of some one or other ; or by tilting or playing at handsword
without the king's command, or by parrying with naked swords
covered with buttons at the points, or with swords in the scab
bards, or such like rash sports, which cannot be used without the
manifest hazard of life, he is guilty of manslaughter.
Kely. nr.
Sect. 10. And if a man happen to kill another in the execul Hale, o9. 475. jjon Qf a mtlici0U8 and deliberate purpose to do him a personal
hurt, by wounding or beating him ; or in the wilful commission
of any unlawful act, which necessarily tends to raise tumults and
quarrels, and consequently cannot but be attended with the dan
ger of personal hurt to some one or other ; as by committing a
riot, robbing a park, &c. he shall be adjudged guilty of murder.
3 Inst 56.
Sect. 1 1 . And a fortiori he shall come under the same con1 Haie1 475
struction, who in the pursuance of a deliberate intention to com6 St. Tr. 222. mit a felony, chances to kill a man, as by shooting at tame fowl,
Prin. P. L. 226. with an intent to steal them, 8ic. for such persons are by no
means favoured, and they must at their peril take care of the
consequence of their actions ; and it is a general rule, that
.wherever a man intending to commit one felony, happens to
commit another, he is as much guilty as if he had intended the
felony which he actually commits.
l Hale, 476.
Sect. 12. Neither shall he be adjudged guilty of a less crime
Dalt c^s
wn0 ^s anotner *n doing sucn a wilful act as shews him to be
Foster, 262.
as dangerous as a wild beast, and an enemy to mankind in genen H. 7. 23. a. ral; as by going deliberately with a horse used to strike, or
D*Jkc 879
discharging a gun among a multitude of people, or throwing a
a c' '
great stone or piece of timber from a house into a street, through
which he knows that many are passing ; and it is no excuse that
he intended no harm to any one in particular, or that he meant
to do it only for sport, or to frighten the people, &c.
Sect.
(3) Therefore where the defendant came to town pistols, wnich by accident kilted a woman, King
in a chaise, and before he got out of it be fired bis C. J. ruled it to be but manslaughter. Str. 481.
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Sect. 13. And now I am to consider homicide sa defendendo, 8. P.C. t5.
which seems to be where one, who has no other possible means 4 Comm. 184.
of preserving his life from one who combats with him on a sud
den quarrel, or of defending his person from one who attempts
to beat him (especially if such attempt be made upon him in his
own house), kills the persons by whom he is reduced to such an
inevitable necessity.
Sect. 14. And not only he who on an assault retreats to a
wall, or some such streight, beyond which lie can go no farther,
before he kills the other, is judged by the law to act upon unavoidable necessity ; but also he who being assaulted in such a
manner, and such a place, that he cannot go back without mani
festly endangering his life, kills the other without retreating at all.

B. Cor. 185.
y\^^g'
Rely. 128*.
Foster, 273.

Sect. 15. And notwithstanding a person who retreats from an Sum. 41.
assault to the wall, give the other wounds in his retreat, yet if he Croin- 28-_
give him no mortal one till he get thither, and then kill him, he S- P' C" 15'
is guilty of homicide se defendendo only.
Sect. 16. And an officer who kills one that resists him in the
execution of his office, and even a private person, that kills one
who feloniously assaults him in the highway, may justify the fact
without ever giving back at all.

c^^M
9St. Tr. 335.
Str. 499.
Forter'sOT5'

Sect. 17. According to some good opinions, even he who
gives another the first blow on a sudden quarrel, if he afterwards
do what he can to avoid killing him, is not guilty of felony. Yet
such a person seems to be too much favoured by this opinion,
inasmuch as the necessity to which he is at last reduced, was at
the first so much owing to his own fault.

S. P.C. 15.
Crom. 28.
rja|t c 98
Kely. 58.
Foster, 276.

Sect. 18. And it is now agreed, that if a man strike another
upon malice prepense, and then fly to the wall, and there kill
him in his own defence, he is guilty of murder.
Thus far of each kind of excusable homicide distinctly 4 Comm. 186.
considered.—And now I am to consider those properties wherein 188they both agree.
Sect. 19. And first, it seems clear, that neither of these 2 Inst. 149.
homicides are felonies, because they are not accompanied with a f^jj* M"
felonious intent, which is necessary in every felony.
4 Comiu. 182.
Sect. 20. And from hence it seems plainly to follow, that they
were never punishable with loss of life ; and the same also farther appears from the writ de odio et add, by virtue whereof, if
any person committed for killing another were found guilty of
either of these homicides, and no other crime, he might be
bailed ; and indeed it seems to be against natural justice to con
demn a man to death for what is owing rather to his misfortune
than his fault.

n h. 4. 9S.
B; Cor. 80.
p^"' %'4
Fos. 284, 285.

Sect. 21 . It is true indeed that some of our best authors have 2 Inst. 56.
argued from the statute of Marlebridge, 52 Hen. 3. c. 26. which S'Kl£' 16}
enacts, that " Murdrum de catero turn adjudicetur, ubi infortue'
" —• tantummodo adjudicatum est, Ifc." that before this statute
homicides
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homicides by misadventure, or se defendendo, were adjudged
murder, and consequently punished by death.
Bract. 134.
Sect. 22. But to this it maybe answered, that murder in those
See' Hale 425
signed on'y tne private killing of a man by one who was
448.
'
neither seen nor heard by any witness, for which the offender, if
found, was to be tried by ordeal, and if he could not be found,
the town in which the fact was done was to be amerced sixty-six
marks, unless it could be proved that the person killed was an
Englishman ; for otherwise it was presumed that he was a Dane
or a Norman, who in those days were often privately made away
Bract 135.
with by the English. And it being a doubt whether homicide
by misadventure, &c. were to be esteemed murder in this sense,
it seems to have been the chief intent of the makers of this sta
tute to settle this question.
sin'st? 3i59'
Dait. c. 98.'
1 Hale, 477.
broughf up"^
habeas corpus,
and bailed.
Reg. 133.
2 Inst 42. 315.
4Butfl8S
Bract 123.'
Fleta, b.i. c.25.
2 Inst43Si5

9 Co. 56.
Co. Bail and
Foster' 285°'
and vide 31
Car. 2. c. 2.
Ante, c. io. s.3.
4 h"^'^78
Keil'w. 53. io8.
2 Inst. 316.
i' CorVo?' 16
354. 361. '
Bait. c. 96. 98.
Foite'/dfl?*
' ' '

^ect' 23' Secondly, It is certain, however, that notwithstanding neither of these offences be felonies, yet a person guilty
of them is not bailable by justices of peace, but must be comm'tted till the next coming of the justices of eyre or gaol-deliVery,
Sect. 24. Indeed anciently a person committed for the death
of a man might sue out the writ de odio et atia, which by Magna
Charta,c.16. is grantable without fee; and if thereon, by an
inquest taken by the sheriff, he were found to have done the fact
by misadventure, or se defendendo, he might be mainprized by
twe've men» upon the writ de ponendo in ballium. But such
writs and enquiries were taken away by the statute of Gloucester,
c. 9. and the statute 28 Edw. 3. c. 9- And though perhaps they
were again revived by the 42 Edw. 3. c. 1. which makes all statutes contrary to Magna Charta void; yet at this day they seem
*° ")e obso'ete» al,d indeed useless, inasmuch as the party may
probably be sooner delivered in the usual course, by the coming
of the justices of gaol-delivery.
Sect. 25. Thirdly, It is also agreed, that no one can excuse
^e k'"m& anotner» by setting forth in a special plea, that he did
by misadventure, or se defendendo, but that he must plead not
guilty, and give the special matter in evidence. And that whereever a Person 1S f°uncl guilty of such homicide, either upon a
special indictment for the same, or by a verdict setting forth the
circumstances of the case on a general indictment of murder or
homicide, he shall be discharged out of prison upon bail, and
forfeit his goods ; but that upon removing the record by certio
rari into chancery, he shall have his pardon of course, without
staying for any warrant from the king to that purpose, as shall
be more fully shewn in the second book, ch. 37. sect. 1.
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CHAP. XII.
OF MANSLAUGHTER.
HOMICIDE against the life of another, amounting to felony, Foster, c. 5.
is either with or without malice.
Dis. <d.
Sect. 1. That which is without malice is called manslaughter,
or sometimes chance-medley, by which we understand such killing as happens either on a sudden quarrel, or in the commission
of an unlawful act, without any deliberate intention of doing any
mischief at all.

4 Comm. 186.
p^
219. 224.
3 Inst 55, 57.
o^ZJt
bum. 56, 57.
1 Hale, 466.
Sect. 2. And from hence it follows, that there can be no ac- Sum. 217.
cessaries to this offence before the fact, because it must be done B.«.c.s9.s.24.
without premeditation.
Sect. 3. But the learning relating to this head being for the Co. Lit 1*7.
most part co-incident with that of others, it will be superfluous Kj]y'|5^i135'
to enlarge on it here ; and therefore I shall refer the reader to 1 a e'
other chapters for the particular case ; as to the following chap
ter of murder, for those concerning duelling; (a) and for such as
happen in a riot, 8tc. ; (b) and to the chapter on excusable homicide,(c) for such as fall out in the execution of a rash unlawful
action.
Sect. 4. But there is a particular kind of manslaughter proper
to be considered here, from which the benefit of the clergy is
taken away by 1 Jac. 1 . c. 8. (d) which enacts, that " where any
" person shall stab or thrust any person or persons that hath not
" then any weapon drawn, or that hath not then first stricken,
" the party which shall so stab or thrust, so as the person or per" sons so stabbed or thrust shall thereof die within the space of
" six months then next following, although it cannot be proved
" that the same was done of malice forethought."

(a) Ch. 13.
»• *! *°
^47 j^g'
(c) Ch. 11."
s. 6 to 13.

(d) Sec Skinn.
668.
14°*
7 Mod. 133.
Foster, 297. and
f0fjiie~r°Tsoi>93'
of passing this
act, which is
continued by the 17 Car. 1. c. 4. " till some other act shall be made touching the continuance or dis" continuance thereof."
Sect. 5. It is generally holden, that this statute is but declara- Ji^°,st"587"
tive of the common law, and in the construction thereof the fol- t
^
lowing points have been resolved.
Fos.i98.
Sect. 6. First, That wherever a person who happens to kill Bryant^ Case,
another was struck by him in the quarrel before he gave the
sec g^ni
mortal wound, he is out of the statute though he himself gave 668. where
the first blow.
L""1 H?u 9uestions this case.
Sect. 7. Secondly, That he only who actually gives the stroke, 1 Hale, 468.
and not any of those who may be said to do it by construction of * Hale, 344.
law, as being present, and aiding and abetting the fact, are within $^1"'^ c- 33.
the statute; from whence it follows, that if it cannot be proved s. 98.
by whom the stroke was given, none can be found guilty within l^™^'^
the statute.
Prin'. p. L 23j.
Fost. SOI.
Sect.
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i Jones, 4S9.
confirmed by
Holt in Mawgridge's case,
Kely. 131.
Skin. 668.
3 Lev. 266.
255.

Sect. 8. Thirdly, That the killing of a man with a hammer,
sucn jjj^ instrument, which cannot come properly under the
, , ,
„
,
■ i • r ,L
words *' tlirust or " stab is not a killing within the statute.—
But it seems, that the discharging a pistol, or throwing a pot, or
other dangerous weapon at the party, is within the equity of the
,
° .
r
,
v »c
1 * . »
words, " having a weapon drawn ; for penal statutes are con
strued strictly against the subject, and favourably and equitably
for him.
Sect. 9. Fourthly, That there is no need to lay the conclusion
of the indictment contra formam statuti, because the statute
makes no new offence, but only takes away the privilege of the
clergy from an old one, and leaves it to the judgment of the
common law ; from whence it follows, that a person indicted on
See b. 2. c. 25. the statute may be found guilty of manslaughter generally. Also
Sum'sa. t66 fr°m tne same ground it hath been resolved, that if both an
Alleyn, 47. ' indictment lay, and a verdict also find, a fact to be contrafor
mam statuti, which cannot possibly be so, as that A. and B.
aided and abetted C. contra formam statuti, yet neither such
indictment nor verdict are void, but A. and B. shall be dealt
with in the same manner as they should have been, if those
words contra formam statuti had been wholly omitted, because
the substance of the indictment being found, they may be reCro.Jac. 282. jected as surplusage and senseless: and, d fortiori, therefore it
is certain, that they shall do no hurt to an indictment or verdict
containing a fact which may be within the statute.
Seci Hale, 467
Sect. 10. Fifthly, How far the words contra formam statuti
to 470.
supply a defect in an indictment which does not specially pursue
the statute, see the second book, chap. 25. sect. 116.(1)
(1) A prisoner whose case may be brought with- struck him, and he stabs one of them. Stra. 469.
in this statute is commonly arraigned upon two Or where an officer entering violently into the
indictments, one at common law for murder, and chamber of a gentleman to arrest him, but without
the other upon the statute. Fos. 299. But the announcing the purpose for which he came, is
same circumstances which at common law wilt stabbed by the gentleman with his sword. Kely.
serve to justify, excuse, or alleviate in a charge of 136. 1 Hale, 470. Styles, 467. Or where upon
murder, have always had their due weight in pro- an out-cry of thieves, a person who had innocently
secutions grounded upon this statute. Fos. 298. hidden himself in a closet, was mistaken for the
As where a husband stabs an adulterer whom he thief and stabbed in the dark. 1 Hale, 42.474.
seizes in the act. 1 Vent. 158. Raym. 212. Or C. Car. 538. W. Jones, 429. Kely. 136. And
where a man is assaulted by thieves in his house, many other instances of these kinds which have
the thieves having no weapon drawn, nor having been held not within the statute.

CHAP. XIII.
OF MURDER. (I)
Homicide against the life of another, amounting to felo
ny with malice, is either murder or petit treason.
(1) The crime of murder is defined by Sir Ed
ward Coke (3 Ins. sub tit. Murder,) to be,
" Where a man of sound memory, and of the age
of discretion, unlawfully killeth any reasonable
creature in rerum nature, under the king's peace,
with maliceforethovgla, either express or implied by
law, so as the party wounded or hurt, &C. die of
the wound or hurt, (cu> within a year and day af

And
ter the same." And it is of the essence of the
crime that it be committed with " malice ferethought," either express or implied by law. But
what is the legal meaning of the term " malice"
we shall hereafter state, only observing for the
present, that it is not confined to mean premeditated
mischief against the party murdered. But though
the term " murder" is now the description of this
crime
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And first of mu-rdeb.
Sect. 1. The word "murder" anciently signified only the pri
vate killing of a man, for which, by force of a law introduced by
King Canute for the preservation of his Danes, the town or
hundred where the fact was done was to be amerced to the king,
unless they could prove that the person slain were an English
man (which proof was called Engleschire), or could produce the
offender, &c. And in those days the open wilful killing of a
man through anger or malice, &c. was not called murder, but vo
luntary homicide,
1 Hale, c. 447.
Sect. 2. But the said law concerning Engleschire having been
abolished by 14 Edw. 3. c. 4. the killing of any Englishman or
foreigner through malice prepense, whether committed openly
or secretly, was by degrees called murder; and 13 Rich. 2. c. 1.
which restrains the king's pardon in certain cases, does in the
preamble, under the general name of murder, include all such
homicide as shall not be pardoned without special words; and,
in the body of the act, expresses the same by " murder, or kill—
" ing
crime of aggravated homicide, yet it anciently had
another and very different meaning. Murdrum
anciently signified the fine imposed upon the
township where any one was secretly assassinated
and the slayer not forthcoming to answer the de
mand of justice. This fine is said to have origi
nated in tli« policy of the Danish monarch Canute,
who, after his victories over the Saxons in this
country, seated himself upon the throne. But his
countrymen, like all conquerors, were hated by the
people whom they had subdued and oppressed.
They were, therelore, frequently killed in private
by the natives. And in order for their security,
he imposed a fine of 66 marks of silver upon every
township where a Dane was found killed, and the
slayer not forthcoming. And further, to throw a
greater security around them, and to make town
ships more vigilant to apprehend the offender, the
slain man was always to be considered a Dane
whether he was known or not, unless it was found
by a presentment that he was an Englishman and
not a Dane—which presentment was called " Englescherie," and being found, relieved the town
ship of the fine. After the Norman conquest,
William adopted the same law for the protection
of his Norman followers. And it appears that this
fine of murdrum was only imposed in cases of se
cret killing, for it is thus described by Bracton,
who wrote at the close of the reign of Hen. 3. :
" Nunc autan dicendum de homicidio quod nulla pra" > scumte, nulla audiente, nulio vidente clam
quad dicitur murdrum, unde in primis
quod sit qua causa intetttionis et qualiter
quis a nrtrrdro ezcusetur. Murdrum vero est occulta
ertruneorum et notorum hominum occisia a manu ho.
i nequitgr perpetration et qua nulla sciente, vel vi
dentefacta est prater solum interfectorem, et wot coadjutores et Jautores, et ita quod non statim assequatur
clamor popularis." " Extraneorum dico quia nve in
terferons cognitus Jverit uce ignotus dicitur Francige.
aa (a Norman), nisi Englescheria ; i. e. quod An.
glicus sit probetur per parentet et coram justiciaries
prnenutvr." He then goes on to detail the differ

Dialog, de
Scacch. 1. 1. c.
10. Sttern,jure
Sueo. 1. 3. c. 3.
Glanv. 1. 14.
c 3.
Foster, 281.
Stat Marlbr.
c. 26.
Prin. P. L. 230.
Bract. 134, 135.
Kely. 121. &c
Bract. 121.
S. P.C. 18, 19.
i Hale, 448.

ent evidence required of the party slain being an
Englishman, which it appeared differed iu differ
ent places—some requiring two male aud two fe
male relatives of the deceased to prove the fact ;
and he concludes by observing, " quoniam in diver,
sis atmitatibus diversimode prescntatur inquirendum
erit in quolibet itinere ab initio qua sit conmeludo
prasentandi Englescheriara." (Lib. 3. c. 16.) "And
this further appears by many hundred old char
ters of the kings of England, especially to bishops
and monasteries, whereby it was granted that they
and their possessions should be quiet ' de murdro
et latrocinio;* whereby we must not think that they
had power granted them to commit murder or
theft, but they were thereby acquitted of tboso
common amerciaments, in ancient times imposed
in eyre upon vills for murder and theft commit
ted 'there."' (H. H. P. C. c. 33.) This law con
tinued in force until the 14 Ed. 3., at which time
the distinction between Norman and Saxon be
came lost, both being blended in one people ; and
by a statute of that year it was enacted, " That
Engleschery, and the presentment thereof, shall
be taken away for ever."
It may now be proper to say something as to
the legal import of the words " maliceforethought,"
which is now an essential ingredient in the crime
of murder. Malice is a word of legal import both
in the civil law and our own, and denotes a wick
ed, perverse, and incorrigible disposition, and not
8s the word would, in its limited signification, seem
to imply, a principle qf malevolence to particular per
sons. Sir M. Foster has cited many passages from
our ancient laws in which the terra malice has
clearly that general signification, and therefore the
implied malice of the law, if carefully adverted to,
he says, will be found to turn upon this single
point, " that the fact hath been attended with such
circumstances, as carry in them plain indications
of a heart regardless of social duty, and fatally
h»nt on
nn mischief."
mUrhwf" (Introduction to Discourse on
bent
Homicide.)
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" ing by await, assault, or malice prepensed." And doubtless
the makers of 23 Hen. 8. c. 1. which excluded all wilful mur
der of malice prepense from the benefit of the clergy, intended
to include open, as well as private, homicide within the word
murder.
Stamf. 1. 1. c.
Sect. 3. By mukder, therefore, at this day, we understand the
io.
wilful killing of any subject whatsoever, through malice fore3 Inst0 47*°°
thought, whether the person slain shall be an Englishman or fo
reigner.
And for the better understanding hereof, I shall examine the
following particulars:—First, In what cases a man may be
said to kill another. Secondly, In what places such killing is
within the cognizance of the law. Thirdly, Who are such per
sons by killing of whom a man may commit murder. Fourth
ly, What killing shall be adjudged to be malice prepense, or
murder.
As to the first point, viz. In what cases a man may be said
to kill another.
3 Inst. 48. 91.
Palm. 548.
1 Comnf9^
1 Hale 425.
432.
2 Hawk. c. 29.
31. 9 Str. Tr.

Sect. 4. Not only he who by a wound or blow, or by poisoning,
strangling, or famishing, &c. directly causes another's death, but
a'S° 'n manv cases he wh° by wilfully and deliberately doing a
thing which apparently endangers another's life, thereby occasions his death, shall be adjudged to kill him.
146 to 251.

Crom. 24. 90.
Sect. 5. And such was the case of him who carried his sick
Dalt c*93
father against his will, in a cold frosty season, from one town
1 Hale, 431 ,432. to another, by reason whereof he died.
Crom. 24.
BHale 432
1 e' '

Sect. 6. Such also was the case of the harlot, who being del'vered of a child, left it in an orchard covered only with leaves,
in which condition it was struck by a kite, and died thereof.

(a) S. P. C. 36.
V'd" i4Ed
c. io.
ed) Dalt, c. 93.
Sup. c. l. s. 7.
436*uv. 467.
(c) Plowd. 474.

Sect. 7. And in some cases a man shall be said, in the judgment of the law, to kill one who is in truth actually killed by
another, or by himself; as where one by duress (a) or imprison
ment compels a man to accuse an innocent person, who on his
evidence is condemned and executed ; or where one incites a (b)
ma{lman to kill himself or another; or where one lays (c) poison with an intent to kill one man, which is afterwards accident
ally taken by another, who dies thereof.

9 Co. 81.
Jif*^/30'
F. Cor. 3ii.
S. P.C. 17.
DaHmc293
Pnlt. 122.
Exodus, c.xxi.
Ld2Ra ni 143
Prili. P?L. 236.

Sect. 8. Also he who wilfully neglects to prevent a mischief,
which he may and ought to provide against, is, as some have
sa'd» 1D judgment of the law, the actual cause of the damage
which ensues; and therefore if a man have an ox or a horse,
which he knows to be mischievous, by being used to gore or
strike at those who come near them, and do not tie them up,
but leave them to their liberty, and they afterwards kill a man,
accortnng to some opinions, the owner may be indicted as havmS himself feloniously killed him; and this is agreeable to the
Mosaical law. However, as it is agreed by all, such a person is
certainly guilty of a very gross misdemeanor.
Sect.
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Sect. 9- Also it is agreed, that no person shall be adjudged
by any act whatever to kill another who doth not die thereof
within a year and a day after; in the computation whereof, the
whole day on which the hurt was done shall be reckoned the
first.
Sect. 10. But if a person hurt by another die thereof within a
year and a day, it is no excuse for the other that he might have
recovered, if he had not neglected to take care of himself. (2)
As to the second point, viz. In what places such killing is
within the conusance of the law.

Pult. 123.
Da,t> c- 93<
•^•zi-

Sect. 11. It seems, that the killing of one who is both wounded and dies out of the realm, or wounded out of the realm and
dies here, cannot be determined at common law, because it cannot be tried by a jury of the neighbourhood where the fact was
done. But it is agreed, that the death of one who is both
wounded and dies beyond sea; and it is said by some, that the
death of him who dies here of a wound given him there, may be
heard and determined before the constable and marshal, according to the civil law, if the king please to appoint a constable.
And it seemeth also to be clear, that such a fact being examined
by the privy council, may by force of 33 Hen. 8. c. 23. be tried,
in relation to the principal offenders, but not as to the accessa
ries, before commissioners appointed by the king in any county
in England.

3inst 48.
i Hale, 426.
^"utfJs
S.P.C. 65.
B.App.153.
jjj^"',.2*7^
s. if."
3 Keb. 785.
£
3 Keb"
i And. 195.

3 Inst. 53.
Ke,y- *6J
^
Fnn- F- ** 234-

Sect. 12. A murder at sea was anciently cognizable only by
the civil law, but now by force of 27 Hen. 8. c. 4. and 28 Hen. 8. 3 Inst. 48, 49.
c. 15. it may be tried and determined before the king's commis
sioners (S) in any county of England according to the course of
the common law. Yet the killing of one who dies at land of a t Leon, tro.
wound received at sea, is neither determinable at common law, 3 lust. 48.
nor by force of either of these statutes : but it seems that it may Xj^ 4^**'
be tried by the constable and marshal, or before commissioners
,
appointed,
(4) A gaolor, knowing a prisoner to be infected in consequence of it, it is murder.—And tliis mode
with an epidemic distemper, confines another pri- of killing 13 of the most aggravated kind, because
soncr against his will in the same room with him, a long time must unavoidably intervene before the
by which he catches the infection, of which the death can happen, and also many opportunities of
gaoler had notice, and the prisoner dies ; this is a deliberation and reflection. O. B. 1784. p. 455.
felonious killing. Stra. 856. 9 St Tr. 146. So, and Rex v. S. Self. O. B. Feb. Sess. 1776.
to confine a prisoner in a low, damp, unwholesome
So also, by the old common law, to bear false
room, not allowing him the common conveniences witness, and with express premeditation, by this
which the decencies of nature require, by which means to take away the life of another, was held
the habits of his constitution are so affected as to to be murder. Mirr. c 1. s. 19. Brit, c 5. Bract,
produce a distemper of which he dies; this also is 1. 3. c. 4. But it is said that this enormous crime
felonious homicide. Stra. 884. Ld. Rayro. 1578. can hardly be so considered at this day. 3 Inst,
For although the law invests gaolers with all ne- 48. The authority, however, for this opinion, in
ces«ary powers for the interest of the common- Foster, 131, is said by no means absolutely to
wealth, they are not to behave with the least dc- warrant the conclusion. 4 Comm. 196.
gree of wanton cruelty to their prisoners. 0. B.
(3) Namely, the admiral or his deputy, and
1784. p. 1177. And these were deliberate acts three or four more, (among whom two commonof cruelty, and enormous violations of the trust the law judges are constantly appointed, who in effect
Jaw reposeth in its ministers ofjustice. Foster, 322. try all the prisoners,) the indictment being first
So also, any one who assuming to take care of found by a grand jury of twelve men, and afieranother, refuses the necessary subsistence, or by wards tried by another jury. This is now the only
any other severity, though not of a nature to pro- method of trying marine felonies in the court of
duce immediate death, as by putting the party in admiralty; the judge of the admiralty still presueh a situation as may possibly be dangerous to siding therein, just as the lord mayor presides at
life or health, if death actually and clearly ensues the sessions in London. 4 Comm. 266.
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appointed, in pursuance of the aforesaid statute of 33 Hen. 8.
c. 23.
+ And for preventing any failure of justice, and for taking
away all doubts touching the trial of murders in the following
cases—It is enacted by the 2 Geo. 2. c. 21. " That where any
** person shall be feloniously stricken or poisoned upon the sea,
" or at any place out of England, and shall die of the same
" stroke or poisoning within England;—or where any person
" shall be feloniously stricken or poisoned at any place within
" England, and shall die of the same stroke or poisoning upon
" the sea, or at any place out of England; an indictment thereof
" found by the jurors of the county of England in which such
" death, stroke, or poisoning shall happen respectively as afore" said, whether before the coroner upon the view of such dead
" body, or before the justices of the peace, or other justices or
" commissioners who shall have authority to enquire of murders,
" shall be as good and effectual in law as well against the princi" pals and accessaries, as if such felonious stroke and death, or
** poisoning and death, and the offence of such accessaries, had
" happened in the same county where such indictment shall be
" found; and the justices of gaol delivery and oyer and terminer
" in the same county, and also any superior court, m case such
" indictment shall be removed, &c. shall and may proceed upon
" the same in all points, as they might or ought to do in case
" such stroke, poisoning, or death, &c. had happened in the
" same county where such indictment shall be found."
Sect. 13. It is said by some, that the death of one who died
in one county of the wound given in another, was not indictable
at all at common law, because the offence was not complete in
either county, and the jury could enquire only of what happened
in their own county. But it hath been holden by others, that if
the corpse were carried into the county where the stroke was
given, the whole might be enquired of by a jury of the same
county; and it is agreed, that an appeal might be brought in
either county, and the fact tried by a jury returned jointly from
each : and at this day, by force of 2 and 3 Edw. 6. c. 24. the
whole is triable by a jury of the county where the death shall
happen, on an indictment found, or appeal brought, in the same
county.
Sect. 14. Also by force of 26 Hen. 8. c. 6. a murder in Wales
B. 2. c 25. s.
39,40.
may be enquired of in an adjoining English county. But appeals
C. Car. 247.
must still be brought in the proper county.
498. 533.
1 Jon. 255. 1 Lev. 118. Latch. 12. 118. 3 Inst. 50. 8 Mod. 136. 146. Stra. 502. 553. 6 Mod.
147. Vaugh. 413. Sid. 179. Keb. 621. 663. 677. Wils. 320. Atk. 175. 182. Vent. 93.
As to the third point, viz. Who are such persons by kill
ing of whom a man may commit murder.
Sect. 15. It is agreed, that the malicious killing of any person,
whatsoever nation or religion he be of, or of whatsoever crime
attainted, is murder.
Bract 121.
Sect. 16. And it was anciently holden, that the causing of an
S. P. C. 21.
abortion, by giving a potion to, or striking a woman big with
F. Cor. 146.
child, was murder. But at this day it is said to be a great mis183.263.
prision
3 Inst. 48, 49.
1 Hale, 426.
B. Cor. 140,
141. 143.
Indict. 13. 45.
S. P. C. 90.
6 H. 7. 10.
Finch, 411.
S.P.C. 182.
Ass. 9.
B. A pp. 3.80.
83. 85. 149.
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prision only, and not murder, unless the child be born alive and (a) Vide 1 Hale,
die thereof, in which case it seems clearly to be murder, notwith- p33'23*""94"
standing some opinions to the contrary (a). And in this respect 8,\n.
also, the common law seems to be agreeable to the Mosaical, S Inst. 50.
which as to this purpose is thus expressed : " If men strive and fj^,*^
" hurt a woman with child, so that her fruit depart from her, and Dait. c. 93*.
" yet no mischief follow, he shall be surely punished, according Exodus, c. xxi.
" as the woman's husband will lay upon him, and he shall pay T> 22> s3" as the judges determine; and if any mischief follow, then thou
" shalt give life for life."
Sect. 17- It seems also agreed, that where one counsels a wo- Dyer. 186.
man to kill her child when it shall be born, who afterwards does * ™,e> 433,
kill it in pursuance of such advice, he is an accessary to the mur- 3 in»t. 51.
der. f But in the case of the murder of bastard children by the Kely. 127.
unnatural mother, it is difficult to prove that the child was born
alive ; and it was therefore enacted by 2 1 Jac. 1 . c. 27. made
perpetual by 16 Car. 1. c. 4. " That if any woman be delivered 4 Comm. 198.
" of any issue of her body, male or female, which being born prinr'p?'it2i6
" alive, should by the laws of this realm be a bastard, and she o. IJ. 1784. p.
" endeavour privately, either by drowning' or secret burying 1223.
" thereof, or any other way, either by herself, or the procuring
" of others, so to conceal the death thereof, as that it may not
" come to light whether it were born alive or not, but be con" cealed, except such mother can prove by one witness that such
" child was born dead, she shall suffer death as in case of mur" der."
This statute is repealed by stat. 43 Geo. 3. c. 58. s. 3. by
which it is enacted, " That from the first day of July, 1803, the
" trials in England and Ireland, respectively, of women charged
" with the murder of any issue of their bodies, male or female,
" which being born alive, would by law be bastard, shall pro" ceed and be governed by such and the like rules of evidence
" and of presumption, as are by law used and allowed to take
" place in respect to other trials for murder, and as if the said
" act had never been made."
Section 4th provides, " It shall be lawful for the jury by
" whose verdict any person charged with such murder as afore" said shall be acquitted, to find, in case it shall so appear in
" evidence, that the prisoner was delivered of issue of her body,
" male or female, which, if born alive, would have been bastard,
" and that she did," by such burying or otherwise, endeavour to
" conceal the birth thereof, and thereupon it shall be lawful for
*' the court before which such prisoner shall be tried, to adjudge
" that such' prisoner shall be committed to the common gaol or
" house of correction for any time not exceeding two years." (4)
As to the fourth point, viz. What killing shall be adjudg
ed of malice prepense or murder.
Sect. 18. It is to be observed, that any formed design of doing Fost. 256, 257.
mischief may be called malice ; and therefore that not such kill- ~ ^j,,13^ t0
ing only as proceeds from premeditated hatred or revenge against 454.
the person killed, but also in many other cases, such as is accom
panied
(4) This statute does not make the concealment for murder, so that it is still necessary to indict for
a substantive indictable offence, but merely autho- the murder to warrant the jury to find the fact of
rizes the jury to find the fact upon an indictment concealment.
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panied with those circumstances that shew the heart to be per
versely wicked, is adjudged to be of malice prepense, and conse
quently murder.
Kely. 129, iso. Sect. 19- And according to this notion, I shall consider, First,
1 Ht" 4 y5, &c" Such murder as is occasioned through an express purpose to do
PriD. P^l^tse. some personal injury to him who is slain in particular, which
- seems to be most properly called express malice.—Secondly,
Such as happens in the execution of an unlawful action, princi
pally intended for some other purpose, and not to do a personal
injury to him in particular who is slain, in which case the malice
seems to be most properly said to be implied.
Sect. 20. As to murder in the first sense, such acts as shew
a direct and deliberate intent to kill another, as poisoning, stab
bing, and such like, are so clearly murder, that I know not any
questions relating thereto worth explaining.
But the cases which have borne . dispute have generally hap
pened in the following instances:—First, In duelling.—Se
condly, In killing another without any provocation, or but
upon a slight one.—Thirdly, In killing one whom the person
killing intended to hurt in a less degree.
Bulst. 86, 87.
Sect. 21. As to the first instance of this kind, it seems
Kely. 129.
agreed, that wherever two persons in cool blood meet and fight
10 St. Tr. 139. on a prececjent quarrel, and one of them is killed, the other is
guilty of murder, and cannot help himself by alleging that he
(a) 2 Bulst. 147. was (o) first struck by the deceased; or that he had often (6) deCrom. 22.
clined to meet him, and was prevailed upon to do it by his im^BuI^'itT0 portunity; or that it was his intent only to vindicate his reputa1 Hale, 452,
*'on > or tnat he meant not to kill but only to disarm his adver453.
sary; for since he deliberately engaged in an act highly unlawNoB77684"
ful, in defiance of the laws, he must at his peril abide the conse
quences thereof.
3 Inst 51.
Sect. 22. And from hence it clearly follows, that if two per?Lev 580
8ons 9uarreI over-night, and appoint to fight the next day, ot
Foster, 297.
quarrel in the morning, and agree to fight in the afternoon, or
Oneby's Case, such a considerable time after, by which, in common intend9St. Tr. 22.
ment, it must be presumed that the blood was cooled, and then
they meet and fight, and one kill the other, he is guilty of mur
der.
Kely. 56. 27.
Foster*^
Strang'e, 773.
Ld. Ray. 1489.
1493.
1 Lev. 180.

Sum. 48.

Sect. 23. And wherever it appears from the whole circuinstances of the case, that he who kills another on a sudden quarIeh was master of his temper at the time, he is guilty of murder;
as if after the quarrel he fall into other discourse, and talk calm]y thereon; or perhaps if he have so much consideration as to
8av> tnat
place wherein the quarrel happens is not convenient
for fighting; or that if he should fight at present, he should have
the disadvantage by reason of the height of his shoes, &c.
Sect. 24. And if A. on a quarrel with B. tell him that he will
not strike him, but that he will give B. a pot of ale to strike him,
and thereupon B. strike and A. kill him, he is guilty of murder,
for he shall not elude the justice of the law by such pretence to
cover his malice.
Sect-
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Sect. 25. In like manner, if B. challenge A. and A. refuse to
meet him, but in order to evade the law tell B. that he shall go
the next day to such a town about his business, and accordingly
B. meet him the next day in the road to the same town, and assault him, whereupon they fight, and A. kills B. he seems guilty
of murder, unless it appear by the whole circumstances that he
gave B. such information accidentally, and not with a design to
give him an opportunity of fighting.
Sect. 26. And at this day it seems to be settled, that if a man
assault another with malice prepense, and after be driven by him
to the1 wall,
- :t respect
and killofhim
his first
thereintent.
in his own defence, he is guilty of
Sect. 27. And it hath been adjudged, that even upon a sudden
quarrel, if a man be so far provoked by any bare words or ges
tures of another, as to make a push at him vvith a sword, or
strike at him with any other such weapon as manifestly endaugers his life, before the other's sword is drawn, and thereupon a
fight ensue, and he who made such assault kill the other, he is
guilty of murder; because that by assaulting the other in such
an outrageous manner, without giving him an opportunity to de
fend himself, he shewed that he intended not to fight with him
but to kill him, which violent revenge is no more excused by
such a slight provocation, than if there had been none at all.

y7

l Hale, 453.
f^'^T°m^t'

Crom. M.
Dalt- 93,
gjj^ 45?8 m

Crom. ts.
Dalt. c. 93.
Ld'^f1'/'^
9 St. Tr. 6t.

Sect. 28. But it is said, that if he who draws upon another in
a sudden quarrel make no pass at him till his sword is drawn,
and then fight with him and kill him, he is guilty of manslaughter
only, because that by neglecting the opportunity of killing the
other before he was on his guard, and in a condition to defend
himself, with a like hazard to both, he shewed that his intent
was not so much to kill as to combat with the q,ther, in compli
ance with those common notions of honour, which prevailing
over reason during the time that a man is under the transports
of a sudden passion, so far mitigate his offence in fighting, that
it shall not be adjudged to be of malice prepense.

Kely. 55. 61.
*><■
10 St^Fr. ms**
Foster, 297.
2 R0"- *61-

Sect. 29- And if two happen to fall out upon a sudden, and
presently agree to fight, and each of them fetch a weapon, and
go into the field, and there one kill the other, he is guilty of
manslaughter only, because he did it in the heat of blood.
Sect. SO. And such an indulgence is shewn to the frailties of
human nature, that where two persons who have formerly fought
on malice, are afterwards to all appearance reconciled, and fight
again on a fresh quarrel, it shall not be presumed that they were
moved by the old grudge, unless it appear by the whole circum
stances of the fact.

3 Inst 51.
* **ak 453-

Sect. 31. But the law so far abhors all duelling in cold blood,
that not only the principal who actually kills the other, but also
his seconds are guilty of murder, whether they fought or not;
and some have gone so far as to hold, that the seconds of the
person killed are also equally guilty, in respect to that countenance which they give to their principals in the execution of their
purpose, by accompanying them therein, and being ready to
vol. I.
a
bear

1 Hale, 452.
pra°™'c!93
± K0II. S60.
3BuUt. m.

Dalt c. 93.
q1^*^*1*'
1d43"
p'
1 Hale, 445.
p^?!^
19-
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bear a part with them : but some have thought this rather too
severe a construction to make a man by such reasoning the mur
derer of his friend, to whom he was so far from intending any
mischief, that he was ready to hazard his own life in his quarrel.
Foster, 255.
Sect. 32. As to the second instance of this kind, viz. such
Kei R27 149S muraer as happens in killing another without any provocation,
Strange, 77.1. or but upon a slight one ; it is to be observed, that wherever it
appears that a man killed another, it shall be intended, prima
facie, that he did it maliciously, unless he can make out the con
trary, by shewing that he did it on a sudden provocation, &c.
Cro. Eliz. 694.
Sect. 33. Also it seems to be agreed, that no (a) breach of a
Jlnrt^'-14*' mans word or promise, no trespass either to (6) lands or goods,
(a)Kelyf 135. no affront by bare (c) words or gestures, however false or malii Hale, 455, cious it may be, and aggravated with the most provoking circumSRollfieo
stances, will excuse him from being guilty of murder, who is so
' '
far transported thereby, as immediately to attack the person who
(6) Kely. 131, offends him in such a manner as manifestly endangers his life,
Dalt c 93
without giving him time to put himself upon his guard, if he
(c) C. Eliz. 779. kills him in pursuance of such assault, whether the person slain
Noy. 171.
did at all fight in his defence or not; for so base and cruel a rel Sid. 277.
venge cannot have too severe a construction.
1 Lev. 180.
°
Hob. 121. Con. 1. Jon. 432. Kely. 55. 61. 131. C. Jac. 296. 12 Co. 87. O. B. 1784. p. 19.
Foster, 326. 5 St. Tr. 296. 7 St. Tr. 422. Styles, 467. See the case of Bartholomew Quarlc, argued
on a special verdict in the king's bench in Hilary, 1791.
Vide Fos. 295.
Sect. 34. But if a person so provoked had beaten the other
1 Hale, 456.
onjy m gucn a mannerj that it might plainly appear that he meant
not to kill, but only chastise him ; or if he had restrained him
self till the other had put himself on his guard, and then in
fighting with him had killed him, he had been guilty of man
slaughter only.
Sect. 35. And of the like offence shall he be adjudged guilty,
who seeing two persons fighting together on a private quarrel,
whether sudden or malicious, takes part with one of them, and
kills the other.
(a) Kely. iS7.
Jta m'tlfc'
2 Keb! 829.
(4) Kely. 135.
3 Mod. 68.
(c) Sum. 57.
3 Inst. 55.
(d) Kely. 137.
(J) iCronL*7
l Hale, 445.
(f) Kely. 51.
P. E. 225.

Sect. 36. Neither can he be thought guilty of a greater crime,
wno ^ finding a man in bed with his wife, or being actually (6)
struck by him, or pulled by the nose, or fillipped upon the forehead, immediately kills him ; or (c) who happens to kill another
j„ a contention for the wall ; or (d) in the defence of his person
.
. - .
»
.> '
,
, . .
r
*rom an unlawful arrest ; or (e) in the defence of his house from
those who claiming a title to it attempt forcibly to enter it, and
to tnat PurPose shoot at it, &c. or in (f) the defence of his possession of a room in a public-house from those who attempt to
turn him out of it, and thereupon draw their swords upon him ;
jn which case the killing the assailant hath been holden by some
to be justifiable : but it is certain that it can amount to no more
than manslaughter.
C°Jac? * CaSe'
?e&' 37. Nor was he judged criminal in a higher degree, who
l Ha'e, 453.
seeing his son's nose bloody, and being told by him, that he had
Godb. 182.
been beaten by such a boy, ran three quarters of a mile, and
having
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baring found the boy, beat him with a small cudgel, whereof he Ld. Barm,
afterwards died.
and Foster, 494,
295.
+ Sect. 38. Nor was he thought more criminal, who, duped old Bailey
and encouraged by a concourse of people, threw a pickpocket Session, 1785.
into a pond adjoining the road, in order to avenge the theft by
ducking him, but without any apparent intention to take away
his life, and the pickpocket was drowned; for although this
mode of punishment is highly unjustifiable and illegal, yet the law
respects the infirmities and imbecilities of human nature where
certain provocations are given.
T Sect. 39. So also where three Scotch soldiers were drinking Rex v. Taylor,
together in a public-house, and one of them struck some stran- 5 Burr- *793gers, who were drinking in another box, with a small rattan, for
having used several opprobrious epithets, and reviled the charac
ter of the Scotch nation, and an altercation ensued ; and one of
the strangers laid hold of the soldier who had stricken, and threw
him against a settle ; and, when the soldier had paid the reckon
ing, the stranger again shoved him from the room into the pas
sage, upon which the soldier exclaimed, that " he did not mind
" killing an Englishman more than eating a mess of crowdy ;"
upon which the stranger, assisted by another person, violently
pushed the soldier out of the house, whereupon the soldier in
stantly turned round, drew his sword, and stabbed the stranger
to the heart; this was adjudged manslaughter.
+ Sect. 40. But in these, and indeed in every other case of Fost ?78. 2°e.
homicide upon provocation, how great soever it be, if there is jy^'j^g'
a sufficient time for passion to subside, and for reason to inter- Ray, 212. '
pose, such homicide will be murder.
Mary Hazel's
case in B. R. on
■ special verdict from Norfolk, Trinity Term, 1784. But see the cases of the King r. Snow, tried before
Mr. Justice Willes, Sum. Ass. Northampton, 1786, Cases in C. L. 138 ; Rex ». John Brown for the mur
der of J. Maccaster, June, 1776, Cases in C. L. 155 ; and the case of Bartholomew Quarle for the mur
der of his wife at Hadgrave, in the Isle of Ely, argued on a special verdict in the King's Bench in Hilary
Term, 1791.
As to the third instance of this kind, viz. Such murder
as happens in killing one whom the person killing intended to
hurt in a less degree.
Sect. 41. It is to be observed, that wherever a person, in cool Kely. 61. isi.
blood, by way of revenge, unlawfully and deliberately beats ano- J°n*s>
ther in such a manner that he afterwards dies thereof, he is str.^Vi.
guilty of murder, however unwilling he might have been to have Ld. Raym.
gone so far.
1489- 14MSect. 42. Also it seems, that he who, upon a sudden provocation, executes his revenge in such a cruel manner, as shews a
cruel and deliberate intent to do mischief, is guilty of murder, if
death ensue ; as where the keeper of a park, finding a boy stealing wood, tied him to a horse's tail and beat him, whereupon the
horse ran away and killed him.

Hoiloway's
c^°» Car.
w Jon- 198t
Palm. 545.
^^jg1^
Foster,' 292.

Sect. 43. And now I am to consider the second general
branch of this head, viz. In what cases such killing shall be prin. P. L. »«6.
adjudged murder which happens in the execution of an unlawful
i, principally intended for some other purpose, and not to
it
do
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do a personal injury to him in particular who happens to be
slain.
And this I shall consider in the following instances :
1 . Where the principal intention is to commit another felony.
2. Where the principal design is to commit a bare breach of
the peace not intended against the person of him who happens
to be slain.
3. Where the chief motive is to assist a third person.
4. Where the direct design is to escape from an arrest.
5. Where the principal purpose is to usurp an illegal autho
rity.
6. Where no mischief is intended at all.
m
As to the fihst PARTICULAR, viz. Such killing as happens
in the execution of an unlawful action, whereof the principal
intention was to commit another felony.
1 Hale, 465.
Sect. 44. It seems agreed, that wherever a man happens to kill
Ket 117
another in the execution of a deliberate purpose to commit any
¥rm. P. l! 225. felony, he is guilty of murder ; as where a person shooting at
Dalt. c. 93.
tame fowl, with an intent to steal them, accidentally kills a man ;
Plow
101
or
wnereresistance;
one sets uPon
a man
to roDshooting
nml> andat,kills
him in
UH' '
making
or where
a person
or fighting
with one man, with a design to murder him, misses him and kills
another.
s Inst. 51.
Sect. 45. And not only in such cases where the very act of a
*u''l467S6'
Person having such a felonious intent, is the immediate cause of
a third person's death, but also where it any way occasionally
causes such a misfortune, it makes him guilty of murder; and
such was the case of the husband who gave a poisoned apple to
his wife, who eat not enough of it to kill her, but innocently, and
against the husband's will and persuasion, gave part of it to a
(«) The case of child, who died thereof : (a) such also was the case of the wife
John Sanders, who mixed ratsbane in a potion sent by an apothecary to her
Plowd. 474.
husband, which did not kill him, but afterwards killed the apo
thecary, who to vindicate his reputation tasted it himself, having
("&) Agnes
first stirred it about, (b) Neither is it material in this case, that
Gore's Case, the stirring of the potion might make the operation of the poison
9 Co. 8i.
more forcible than otherwise it would have been ; for inasmuch
as such a murderous intention, which of itself perhaps in strict
ness might justly be made punishable with death, proves now in
the event the cause of the king's losing a subject, it shall be as
severely punished as if it had had the intended effect, the missing
whereof is not owing to any want of malice, but of power.
Plow. 474.
Sect. 46. But if one happen to be poisoned by ratsbane laid
l Haie8 431
m or^er *° destroy vermin, the person by whom he is so killed is
guilty of homicide per infortunium only, because his intentions
were wholly innocent.
l Hale, 441.
Sut^fw

Sect. 47- Also if a third person accidentally happen to be
killed by one engaged in a combat with another upon a sudden
quarrel,
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quarrrJ, it seems that he who kills him is. guilty of manslaughter
•
ODl-ySect. 48. But it hath been adjudged, that if a-jus.tice of peace,
constable, or watchman, or even a private person,- ■be. killed in
endeavouring to part those whom he sees fighting, the person by
whom he is killed is guilty of murder ; and that he cannot e,\cuse himself by alleging that what he did was in a sudden afftay
in the heat of blood, and through the violence of passion ; for
he who carries his resentment so high as not only to execute his
revenge against those who have affronted him, but even against
such as have no otherwise offended him but by doing their duty,
and endeavouring to restrain him from breaking through his,
shews such an obstinate contempt of the laws, that he is no
more to be favoured than if he had acted in cool blood.

F. Cor. iao.
Savil,67.
Wee.
22 A».7i.
* c^gs]
Crom. «5.
Fost. job, 309.
•..

Sect. 49. Yet it hath been resolved, that if the third person
slain in such a sudden affray do not give notice for what purpose
he comes, by commanding the parties in the king's name to keep
the peace, or otherwise manifestly shewing his intention to be
not to take part in the quarrel, but to appease it, he who kills
him is guilty of manslaughter only, for he might suspect that he
to side with his adversary.

Kely. 66. 115.
3io,Sii.
j l""^
460,461.
Ld. Ray. 1 296.

+ Sect. 50. But if the person interposing in such case be an Fost. 135.311.
officer within his proper district, and known, or but generally
acknowledged to bear the office he assumeth, the law will pre
sume that the party killing had due notice of his intent, espe
cially if it be in the day-time.
As to the second instance of this kind, viz. Such killing
as happens in the execution of an unlawful action, where the
principal design is to commit a bare breach of the peace, not
intended against the person of him who happens to be slain.
Sect.5\. It seems clear, that regularly, where divers persons
resolve generally to resist all opposers in the commission of any
breach of the peace, and to execute it in such a manner as naturally tends to raise tumults and affrays, as by committing a violent disseisin with great numbers of people, hunting in a park,
&c. and in so doing happen to kill a man, they are all guilty of
murder ; for they must at their peril abide the event of their
actions who wilfully engage in such bold disturbances of the
public peace, in open opposition to, and defiance of, the justice
of the nation.

s. P. C. 17.
1 Hale, 442,
* *■ oa*'
Moor, 86.
Palm- 35.
£T^d3*'^'
pyer, 128. '

t Sect. 52. But in such case the fact must appear to have
been committed strictly in prosecution of the purpose for which
the party was assembled ; and therefore if divers persons be en
gaged in an unlawful act, and one of them with malice prepense
against one of his companions, finding an opportunity, kills him,
the rest are not concerned in the guilt of that act, because it hath
no connection with the crime in contemplation, (a) So where
two men were beating another man in the street, and a stranger
made some observation upon the cruelty of the act, upon which
one of the two men gave him a mortal stab with a knife ; both
the men were indicted as principals in the murder, yet, although
both

Foster, 354.
9 St. Tr. 715.

(a)Prin. P. L.
*3*- ^
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both were doing an', unlawful act in beating the man, as the
death of the stranger did not ensue upon that act, and it appear
ing that only.'olie 'of them intended any injury to the person
killed, tljd-judges were of opinion that the other could not be
guilty, either as principal or accessary, and he was acquitted, (b)

Cases C. L. 6. Rer*. Thompson, Kely. 66. 8 Mod. 164. 12 Mod. 236. 629.
i
* 440.'* *"•'"" '**
wnere divers rioters having forcible possession
Foste/aia"- "°f a house, afterwards killed a person whom they had ejected, as
.
he was endeavouring in the night forcibly to regain the possession, and to fire the house, they were adjudged guilty of man•: •
slaughter only, notwithstanding they did the fact in maintenance
of a deliberate injury ; perhaps for this reason, because the per
son slain was so much in fault himself.
Dalt c. 93.
Sect. 54. But if in such or any other quarrel, whether it were
Kel^' ee*'
sudden or premeditated, a justice of peace, constable, or watchS2^a.?'u
man, or even a private person, be slain in endeavouring to keep
4 Co. 40.
the peace and suppress the affray, he who kills him is guilty of
Cram 6s>5
murder; for notwithstanding it was not his primary intention to
commit a felony, yet inasmuch as he persists in a less offence
with so much obstinacy, as to go on in it to the hazard of the
lives of those who no otherwise offend him but by doing their
duty in maintenance of the law, which therefore affords them its
more immediate protection, he seems to be in this respect
equally criminal, as if his intention had been to commit a felony.
As to the third instance of this kind, viz. Such killing as
happens in the execution of an unlawful action, the principal
motive whereof was to assist a third person.
l Hale, 437.
Sect. 55. It seems clear, that if a master, maliciously intendCrom 23°
to
anotner» ia^e his servants with him, without acquaintDait. c. 93.
'ng them with his purpose, and meet his adversary and fight with
Savi), 67.
him, and the servants seeing their master engaged take part with
Palm. 30.
him, and kill the other, they are guilty of manslaughter only, but
the master of murder.
Crom. 26.
Sect. 56. And therefore it follows, d fortiori, that if a man's
1 Rolf*)*'
servant or friend, or even a stranger, coming suddenly, and see3 Bulst. 206. ing him fighting with another, side with him and kill the other,
Cowp. 832.
or seeing his sword broken send him another, wherewith he kills
the other, he is guilty of manslaughter only.
Kely. 67. 86.
Sect. 57. Yet in this very case, if the person killed were a bailiff
i2 Mod836i9 or otner officer of justice, resisted by the master, &c. in the
due execution of his duty, such friend or servant, &c. are guilty
of murder, whether they knew that the person slain were an offi
cer or not.
Seer. 58. But perhaps it may be objected, that in this last case
there seems to be no more malice than in the former; and such
third person being wholly ignorant that the party killed was an
officer, seems to be no more in fault than if he had been a pri
vate person.
Fost 271. 309.
Sect. 59. To this it may be answered, that all fighting is highly
318unlawful, and that he who, on a sudden seeing persons engaged
in
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in it, is so far from endeavouring to part them, as every good
subject ought, that he takes part with one side, and fights in the i Sid. 160.
quarrel without knowing the cause of it, shews a high contempt K°y> 50.
of the laws, and a readiness to break through them on a small
occasion, and must at his peril take heed what he does, and con
sequently might, perhaps, in strict justice, be adjudged in the
foregoing cases to act with malice, which doth not always signify p|OWi 100.
a particular ill-will against the person killed, as appears by many
of the above-mentioned cases ; and though such person be fa
voured in respect of the suddenness of the occasion, where both
the quarrel and the persons are private, yet he must not expect
such indulgence where the fight, in which he so rashly engages,
was begun in open opposition to the justice of the nation, and a
person happens to be killed thereby who engaged in maintenance
thereof, and on that account is under its more particular care ;
and may justly challenge, that his opposers be made examples,
to deter others from joining in such unwarrantable quarrels.
Sect. 60. But if a man, seeing another arrested and restrained
from his liberty, under colour of a press-warrant or civil process,'
&c. by those who in truth have no such authority, happen to kill
such trespassers in rescuing the person oppressed, he shall be
adjudged guilty of manslaughter only, notwithstanding the injured person submitted to them, and endeavoured not to rescue
himself, and the person who rescued him did not know that he
was illegally arrested ; for since in the event it appears that the
persons slain were trespassers, covering their violence with a
show of justice, he who kills them is indulged by the law, which
in these cases judges by the event, which those who engage in
L unlawful actions must abide at their peril.

Kely. 60. 137.
*7',2g6
Ho'|t ^g'g
But the prin^j^" "'""case
wal decided,
arc very elegant'y B,,d
trovefted^y"
Mr. Justice
^°g^g'p"315
0

As to the fourth instance of this kind, viz. Such killing
as happens in the execution of an unlawful action, whereof the
direct design was to escape from an arrest.
Sect. 6l. It seems to be agreed, that whoever kills a sheriff, jm*'*'. 93?3'
or any of his officers, in the lawful execution of a civil process, i Hale, 463.
as on arresting a person upon a capias, &c. is guilty of murder, strange *490
6 St. Tr. 195. Foster, 29. 135. 308.
Sect. 62. Neither is it any excuse to such a person that the 9 Co- 66. 68.
process was erroneous (for it is not void by being so), or that the i'iiuIc^St'
arrest was in the night, or that the officer did not tell him for 458. 462.
what cause he arrested him, and out of what court (which is not Fost- 137.311,
necessary when prevented by the party's resistance) ; or that the ^HaU;1 c 85
officer did not shew his warrant, which he is not bound to do at 6 Co. 68," 69."
all if he be a bailiff commonly known, nor without a demand if
he be a special one.
Sect. 63. Yet the killing of an officer in some cases will be
manslaughter only ; as
Sect. 64. First, Where the warrant by which he acts gives c. Car. 3?s.
him no authority to arrest the party ; as where a bailiff arrests 537.
" J. S. a baronet" who never was knighted, by force of a warrant ^f^6'
to arrest " J. S. knight."
1 jon. sVe.
1 Lev. 91. 12 Co. 49. Jones, 489. 4 Innt. 3S3.
Sect.
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6 Mod. i7s.
Sect. 65. Secondly, Where a good warrant is executed in an
j028Ujn1'
unlawful manner ; as if a bailiff be killed in breaking open a
t Roll. 137.
door or window to arrest a man ; or perhaps if he arrest one on
Palm. 52.
a Sunday since 29 Car. 2. c. 7. by which all such arrests are
5 Co!e93458"
made unl»wful- 0)
2 Hale, 1 17. 470. Salk. 79. Foster's Crown Law, 311. 319.
As to the fifth instance of this kind, 1312. Such killing as
happens in the execution of an unlawful action, whereof the
principal purpose was to usurp an illegal authority.
Vide sup. c.
10. •. a.

Sect. 66. It seems clear, that if persons take upon them to put
others to death, either by virtue of a new commission wholly un
known to our laws, or by virtue of any known jurisdiction which
clearly extends not to cases of this nature, as if the court of
common pleas cause a man to be executed for treason or felony,
or the court martial, in time of peace, put a man to death by the
martial law, both the judges and officers are guilty of murder.

Douglas, soo.

Sect. 67. But where persons act by virtue of a commission,
which if it were strictly regular would undoubtedly give them
full authority, but happens to be defective only in some point of
form, it seems that they are no way criminal.
As to the sixth instance of this kind, viz. Such killing as
happens in the execution of an unlawful action, where no mis
chief was intended at all.

C. n. s. is.
Sect. 68. It is said, that if a person happen to occasion the
3 'm'h ?' a death °f another, inadvisedly doing any idle wanton action, which
id. Ray. 143. cannot but be attended with the manifest danger of some other ;
Priii. P. L. 236. as by riding with a horse, known to be used to kick, among a
multitude of people, by which he means no more than to divert
himself by putting them into a fright, he is guilty of murder.
S. P. C. 16.
Croin1 '27*
43 Ed". 3. 33.
F. Cor. 163.
4In»t%5i

1 Hale, 429,
'

Sect. 69. Also it hath been anciently holden, that if a person
not
autnor'sea to De 3 physician or surgeon, undertake a
cure and tne patient die under his hand, he is guilty of felony ;
but inasmuch as the books wherein this opinion is holden were
written before the statute of 23 Hen. 8. c. 1. which first ex
cluded such felonious killing as may be called wilful murder of
malice prepense, from the benefit of clergy, it may be well ques
tioned whether such killing shall be said to be of malice pre
pense, within the intent of that statute.
Sect. 70. However, it is certainly highly rash and presumptuous for unskilful persons to undertake matters of this nature ;
and indeed the law cannot be well too severe in this case, in
order

(1) Peace officers having a legal warrant to ar
rest for a breach of the peace, may break open
doors, after having given due notice and de
manded admittance. Foster, 136. but they cannot
justify breaking open mttuard doors or windows to
ejecute a civil suit. Fost. 319, 320. Cowp. 3.
Therefore, where a man, who had been arrested,
by the artful coutrivance of an officer, upon civil
process (that of the warrant having been filled up
after it had been sealed), obliged tha officer to da-

camp by snapping a pistol at him three times ; but
the officer returning to the house, accompanied by
the plaintiff and the attorney, and all three at
tempting to force in, the man within fired a gun
through the door and shot the attorney, it was
ruled manslaughter only. 10 St. Tr. 462. Fost.
311,312. See also the case of Mary Adcy, Cases
in C. L. 2d edit. 188. and the Cordons' case.
Cases Cro. Law, 412.
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order to deter ignorant people from endeavouring to get a liveli
hood by such practice, which cannot be followed without the
manifest hazard of the lives of those who have to do with them : See Dalt. c. 93.
but surely the charitable endeavours of those gentlemen who 4 ConL 197,
study to qualify themselves to give advice of this kind, in order
to assist their poor neighbours, cau by no means deserve so
severe a construction from their happening to fall into some mis
takes in their prescriptions, from which the most learned and ex
perienced cannot always be secure.
For other parti
culars relating
to this head, see the chapter of Principals and Acctuaria, in the second book.

CHAP. XIV.
OF PETIT-TREASON.
AT common law not only the offences specified in the twenty- 3 Inst. 20, si.
fifth of Edward the Third, but many others also were esteemed
petit-treasons, which are not so at this day ; as (a) piracy by a (a) 40 Ass. 35.
subject ; (J>) discovery of the king's counsel by one of the grand (') 87 Ass- 63jury; (c) an attempt by a wife to kill her husband, &c.
DaU^i.
(c) S. P. C. 10. See 1 Hale, 377 to 382.
Sect. \. But by 25 Edw. 3. st. 5. c. 2. no offence shall be ad
judged petit-treason, except in the following instances :
1. Where a servant kills his master.
2. Where a wife kills her husband.
3. Where an ecclesiastical man, secular or religious, kills his
prelate to whom he owes obedience.
Sect. 2. And this statute hath been so strictly construed, that
do other case whatsoever, which cannot be brought within the
meaning of these words, however it may be in its own nature
more heinous, shall, by parity of reason, be expounded to be
within the equity of them ; and therefore the murder of a father
by a son shall not be punished as petit-treason, unless the son
may, by a reasonable construction, come under the word " servant," serving the father for meat, drink, clothes, or wages, in
which case he shall be indicted by the name of a servant.
Sect. 3. Yet the murder of a mistress, or of a master's wife,
has been adjudged petit-treason within this statute ; for notwithstanding the person slain can in neither of these cases, in good
grammar, come under the word " master" yet they are clearly
within the meaning thereof, being used here to signify any person
to whom another stands related as a servant.
Sect. 4. Also the murder of a person by one who was his servant, upon malice conceived during the service, though it be not
within the express words, is within the meaning of them, inasmuch as it is but the execution of the treasonable intention of the
party while he was a servant.

Plow. 86.
*^fjjj^1 *• 8
Dalis. 14.
3 Inst. w.
J?*11-0-,?1'
i Hale, 380.
Lamb. 248.
l Hale, 380.
B- Tres- 8- 12>
Plow. 86.
*9 H. 6^47.
^ co. 46.'
33 Ass. 7.
f'p'tiVo'
p'|ow. 360. '
1 Co. 99.
3 Inst. 20.

Sect. 5. Also the procuring, aiding, or abetting, of any of these 3 lust. 20, 21,
offences, 138-
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1 Hale, 379.
Dyer, S32.

l Hale, 378.
38<j.
DalLc?9i.
Crom. 19, so.

Dyer, 254.
B. Cor. 119.
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offences, is clearly punishable within the meaning of this act, in
tne same manner as it was before ; for the plain intent of the
statutes is only to restrain the judges from proceeding against
other crimes, as petit-treasons, but no way to alter the law as to
these ; and therefore it seems agreed, that persons accused of
petit-treason shall be construed to be either not guilty at all, or
principal or accessary according to the known rules of law in
other cases.
Sect. 6. And from hence it follows, that if the fact appear to have
been done upon a sudden falling out, or in the party's necessary
self-defence, &c. it cannot be petit-treason ; for inasmuch as all
petit-treason implies murder, and is the highest degree thereof,
wherever the circumstances do not make the offence murder,
they cannot make it petit-treason; and vice versa, generally
wherever the circumstances are such as will make the killing of a
stranger by a strange/ murder, they make the killing of a husband
or master, Sec. petit-treason.

40 Ass. 25.
Sect. 7. Yet it hath been adjudged, that if a wife or servant
3 Inst. 20, 2i. procure a stranger to kill the husband or master, in the absence
l39'
of such wife or servant, neither the procurer nor actor are guilty
of petit-treason, but of murder only; because it is an allowed
Crom. 19.
maxim, that the offence of an accessary can never be of a higher
Dyer, 128. 332. kind than that of the principal; but it seems clear, that if the wife
Dalis'i6
or servant De elther actually present when the crime is done, or
present only in judginent of law, as being in the same house, but
not in the same room, (in which case the hopes of their immedi
ate assistance encourages and emboldens the murderer to commit
the fact, which otherwise perhaps he would not have dared to do,
and makes them guilty in the same degree, as if they had actually
stood by with their swords drawn, ready to second the villainy)
such wife, or servant, being principals as much as the stranger,
are guilty of petit-treason, and the stranger of murder.
1 Hale, 382.
Crom' 41*'
Dalis. 16.

l Hale, 378.
3824 Comm. 204.

Sect. 8. But it is said, that if a wife procure a servant to kill
nuSDanc'» both are guilty of petit-treason; and even if a
stranger procure a wife, or servant, to kill the husband or master,
it seems that he may be indicted as accessary to petit-treason.
Sect. 9. A wife divorced causa adulterii vel seevitice is still
within this law, because the bond of matrimony is not thereby
dissolved, and she may again lawfully cohabit with her husband.
But a divorce causa consanguinitatis vel prtecontractus entirely
dissolves the nuptial tie, and annihilates the very character of
wife. Therefore, a wife de facto only, and not de jure, cannot
commit this crime, for she has no lawful lord to whom she owes
subjection and obedience. Neither can a husband be guilty of
this crime by killing his wife de jure, for there is no reciprocity
of obedience and subjection.
+ Sect. 10. A clergyman living and beneficed in one diocese
who kills the bishop or metropolitan of that diocese, or of the
diocese where he may be beneficed by dispensation, or the bishop
who ordained him, may be guilty of this offence ; for a canonical
obedience results both from institution and ordination.
t Sect.
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f Sect. 1 1 . Principals in this offence were first debarred the
benefit of clergy by 12 Hen. 7. c. 7. and accessaries both before
and after, by 4 and 5 Philip and Mary, c. 4. (1)
(1) The law considers petty-treason and murder as
one offence, differing only in circumstance and de
gree; Fost.327. Cases in Cro. Law, 2d Edit 363.
and the principles that govern in the case of mur
der, are equally applicable to petty-treason, 4 Com.
204. And autrefois acquit, or attaint in murder, is
a good bar in petit-treason, and e canverso, 2 Hale,
146. 232. 3 Inst. 213. It is included in a pardon
under the name of murder, 1 Hale, 378. And the
offender may be indicted either for petty-treason,
murder, or manslaughter, and tried and found
guilty on such indictment, of either of those crimes
respectively, according as the case may appear
upon the evidence, 1 Hale, S78. Foster, 326.
Henrietta Radbourn's Case, Cases in Cro. Law,
363.
But if the prosecutor be apprized of the real
case, be ought to adapt the bill to the truth of the
fact, Fost 104. 336. For though the offences are
to most purposes considered as substantially the
same, yet there is at common law some difference

with regard to the judgment, and a very material
one with regard to the trial. Fost. 327. The pu
nishment is, in a man, to be drawn and hanged ;
and in a woman, it was, at common law, to be drawn
and burned; 1 Hale, 382. 3 Inst 311. But by
30 Geo. 3. c. 48. the punishment of burning is abo
lished : see book 2. ch. 48. s. 6. And, on the trial,
the prisoner is intitled to a peremptory challenge
of thirty-five, Fost. 327. Two witnesses also are
required both on the indictment and at the trial,
1 Edw. c. 12. Fost. 337. And the 5 and 6 Ed.
6. c. 11. by general words extending to all trea
sons, requireth that the witnesses, if living, shall be
examined in person upon the trial in open court.
Depositions therefore taken before the coroner, or
informations taken by a justice of peace, arc not
evidence whereon to ground a conviction of petittreason, if tht party be living, though unable to
travel, or kept out of the way by the prisoner, or
bis procurement. Fost. 337. See Radbourn's
Case, Cases in Cro. Law, 363.

CHAP. XV.
OF MAIMING,
Common, Felonious, and aggravated Assaults.
IN treating of the offences of Mayhem, I shall consider,
1. What offences against the members of a man's body are
esteemed maims.
2. How they are punished by the common law.
3. How by statute.
As to the first particular, viz. What shall be esteemed maims.
Sect. 1. It seems, that such a hurt of any part of a man's body S. P.C. 3.
whereby he is rendered less able, in fighting, either to defend c°r Lit- **6*
ihimself
i. or to annoy l*j
* properly
i a maim.
33 K|_
Inst.Conli
62. 12>
118.
his adversary, is
and see Mr. Heeves's Hist English Law, 2 vol. page 34, 35.
Sect. 2. And therefore, the cutting off or disabling or weaken- 25 Edw. 3.
ing a man's hand or finger, or striking out his eye or fore-tooth, pi. 94.
or castrating him, are said to be maims; but the cutting off his y{<
ear or nose, &c. are not esteemed maims, because they do not 4 Bl. Comm.
weaken, but only disfigure him.
S06As to the second particular, viz. How such offences are pu
nished by the common law.
Sect. 3. It is to be observed, that all maim is felony. It is
said, that anciently castration was punished with death, and other
maims with the loss of member for member. But afterwards, no
maim was punished in any case with the loss of life or member,
but only with fine and imprisonment.
Sect.

Bract. 144.
Fleta, bk. 1.
£•
ginjt. 62. 118.
Stra. 1100.

)08
Co. Liu 1JT.
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Sect. 4. By the common law also, if a person maim himself, in
order to have a more specious pretence for asking charity, or to
prevent his being impressed as a sailor, or inlisted as a soldier, he
may be indicted, and, on conviction, fined and imprisoned.
As to the third particular, viz. How far maim is punishable by
statute.
f Sect. 5. By 22 and 23 Car. 2. c. 1. it is enacted, " That if any
" person shall, on purpose and of malice forethought, and by
" lying in wait, unlawfully cut out or disable the tongue, put out
" an eye, slit the nose, cut off a nose or lip, or cut off or disable
" any limb or member of any subject of his majesty, with inten" tion in so doing to maim or disfigure, in any the manners before" mentioned, such his majesty's subjects, that then and in every
" such case, the person or persons so offending, their counsellors,
" aiders, and abettors, knowing of, and privy to the offence as
" aforesaid, shall be and are by the said statute declared to be
" felons, and shall suffer death as in cases of felony without be" nefit of clergy."

Sect. 7- But by 22 and 23 Car. 2. c. I. s. 2. it is provided,
" That no attainder of such felony shall extend to corrupt the
" blood, or forfeit the dower of the wife, or the lands, goods, or
" chattels of the offender." (1)
Wnodbum «nd
t Sect. 8. If a man attack another of malice forethought, in
Coke's Case at order to murder him with a bill, or any other such like instruAssizes
ment, which cannot but endanger the maiming him, and in such
8 Geo. i.
attack happen not to kill, but only to maim him, he may be in6St.Tr. sis. dieted on this statute, together with all those who were his abetSee9Geo. 1. tQrs^
an(j jt snaji ^ ^t tQ tne jury on the evidence, whether
there was a design to murder by maiming, and consequently a
malicious intent to maim as well as to kill, in which case the of
fence is within the statute, though the primary intention was to
murder. (2)
f Sect.
(1) This act, which is commonly called the Co and principal intent, Buller, J. directed the jury
ventry Act was occasioned by an assault on Sir John to And him guilty of the charge in the indictment,
Coventry in the street and sliting his nose, by some namely, of an assault with intent to cut and destroy
persons who lay in wait fur him, this, it is said, the garments ; but the judges held this to be wrong :
was done, in revenge from some obnoxious words and Eyre, C. B. questioned the propriety of the
uttered by him in parliament, in which he reflected decision in the case of the King against Coke and
on the profligate conduct of Chas. II. in respect to Woodburn. E. P. C. v. 1. p. 4?4.
Several cases have been decided as above under
his intercourse with actresses. In order to bring an
offender within this act, the fact must be done by the Coventry act, as to what should be considered a
lying in wait ; but the st. of 43 Geo. 3. c. 58. gives " lying in wait," but they are now immaterial since
a much more extensive remedy, and supersedes in the passing the statute of 43 Geo. 3. as the lying in
a great measure the necessity of the statute of Cha. wait is no ingredient in the assaulting under the
1. and of 9 Geo. 1. On this subject vide next sect latter act. But it is necessary to consider what
shall be said to be a cutting under this last act This
Assault with Intent to murder.
(¥) This case has however been since questioned, is a question of fact upon the evidence w hether the
in the case of Rhynwick Williams, indicted for as wounding be a cutting or not, and it is immaterial
saulting Miss Porter, with an intent to cut her with what instrument it be done, whether with an
garments, against the statute of 6 Geo. 1 . It appear instrument made for cutting or not, so that in fact
ed that the prisoner's object was the brutal one of the wound be a " rut ;" this was decided in the
wounding her person, though in doing so he neces case of one Harwood, who was convicted at the
sarily cut her clothes. Upon the authority of the Old Bailey, Jan. sess. 1805. lie had been de
ruling in the case of Coke and Woodburn, that the tected in attempting to commit a felony, and in
party intended all the minor things necessary to order to escape apprehension he stmck the prose
arcomplish his purpose, though not his ultimate cutor with ao iron crow bar on the head. The
surgeon
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T Sect. 9- It has been decided upon the Coventry Act that a
large transverse cut across the nose, so wide and deep as to render
the bone visible, is a slitting of the nose within the statute 22 and
23 Car. 2. c. 1. although the nostril is not thereby perforated.
Evidence being given by surgeons that what was then called a
cnt was formerly in old surgical writers called a slit, the term used
in the statute.
•f Sect. 10. But it has been ruled, that where a husband, who
bad lived a long while separate from his wife, visited her and persuaded her to let him sleep with her, and took an opportunity,
during the night and while she was asleep, to make a wound
across his wife's throat, about three inches in length, witli a razor
•which he had procured and concealed for the purpose, the offence was not complete ; for though it was a sufficient lying in
■wait, yet it was not such a maim as the act requires, as both are
necessary before an offender can be convicted.
t Sect. 11. So also it has been said, that to follow an accomplice in picking pockets, with intent to maim any person who
shall detect him, is a lying in wait within this statute ; for a person who intends to maim another, and by deliberately watching
an opportunity, carries that intention into execution, may be said
•• •
■.
to lie in wait on purpose.

Bamey Carrol's
Caws C"

\ Sect. 12. But it seems, that the lying in wait must be for the
purpose of committing the maim ; for where a person was stealing the turnips of another from his field, and, on the owner going
up to him, struck him immediately on the nose, with a sharp instrument fixed into a stick of wood, which slit his nose, it was
determined, that although this was a slitting of the nose, yet nei
ther the malice nor the lying in wait were sufficiently clear, to
bring the offence within the statute.

Tickner's Case,
o. B. Feb. Sess.
JJ^ved"foMlte
opinion of the
twelve judges,

Lee's Case,
°- B- Ju|y
^^pf^'iEa
Chief' Baron.
Tiddler's Case,
CMes C. L.

Case of John
M,"jj> O- B.
17p8g r"^,
Eyre, Chief
f?r<m' ,
Last's C 1j. 17 2.
^

Of Assaults and Batteries.
As to assaults and batteries, I shall consider the follow
ing particulars :
1. What shall be said to be an assault.
2. What shall be said to be a battery.
S. In what cases assault and battery may be justified.
4. In what manner they are to be punished.
As to the first point, viz. What shall be said to be an
assault.
Sect.
surgeon in his evidence stated that a part of the
bone of the skull was cut out like a piece of quill.
The chief baron, who tried the prisoner, thought, as
the implement was rather calculated for bruising
than cutting, it was doubtful whether it came within
the meaning of the act; bnt the judges held the conviction right.
So in a case tried before Mr. J. Chambre at
York Lent Asa, 1806, the incisions were made with

a claw of a hammer, but the surgeon stated they
were inciiions. The judges held the conviction
right.
But in a case of John Adams, who was tried at
the Old Bailey, Jan. sess. 180C—a blow on the head
given with an iron bar, and which had given a
contused and not an incised wound, the judges
beld the case not within the act.

no
Pulton, -t.
6^Mod. 173,
2 R. Abr. 545.
l Vent. 256.
1 Keb 9«i
41 Ed. s. 40.
42 EH. s. 7.
22 Am * 25
2 R. Abr. 545.
10 Mod. 187.
Law of Evfd
235.
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Sect. I. It seems that an assault is an attempt, or offer, with
force and violence, to do a corporal hurt to another ; as by striking at him with or without a weapon ; or presenting a gun at him
at such a distance to which the gun will carry ; or pointing a
pitch-fork at him, standing within the reach of it ; or by holding
up one's fist at him ; or by any other such-like act done in an
angry threatening manner ; and from hence it clearly follows,
tnat one charged w'tn assault and battery, may be found guilty
of the former, and yet acquitted of the latter. But every battery
includes an assault; therefore on an indictment of assault and
battery, in which the assault is ill laid, if the defendant be found
guilty of the battery, it is sufficient. Notwithstanding the many
ancient opinions to the contrary, it seems agreed at this day, that
no words whatsoever can amount to an assault.
As to the second point, viz.
battery.

22 Ass. 11.
Fult s.
Lamb. 126.
Salk. 384.
6 Mod. 149.
J7*-■
3 Lev. 404.
Skin. 387.
% R. Abr. 546.

Bk. 1.

What shall be said to be a

Sect. 2. It seems that any injury whatsoever, be it never so
small, being actually done to the person of a man in an angry, ree I
j
• i »
u
^
■ I• c
vengeful, rude, or insolent manner, as by spitting in his race, or
any way touching him in anger, or violently jostling him out of
the way, are batteries in the eye of the law. But it is said to be
no battery to lay one's hand gently on another whom an officer
has a warrant to arrest, and to tell the officer that this is the man
he wants.
As to the third point, viz. In what cases an assault and
battery may be justified.

6 Mod. 172.
4C:omm3 145
215.
'
it Mod. 43. 52.
L SRa 6*77
l Sid. 246.
Holt, 699-

Sect. 3. This is so fully set forth in the chapter of Surety of
*ne ^eace> tnat there seems to be no need of any consideration
thereof in this place ; and therefore I shall only add, that where
a man in his own defence beats another who first assaults him,
ne ma^ ta'<e an advantage thereof upon an indictment, as well
as upon an action ; but with this difference, that in the first case
he may giv e it in evidence upon the plea of not guilty, and in the
latter he must plead it specially.
As to the fourth point, viz. How unlawful assaults and
batteries are punished.

8 Mod. 283.
Sect. 4. There is no doubt but that the wrongdoer is subject
l Bac. Abr. 56. both to an action at the suit of the party, wherein he shall render
damages, &c. and also to an indictment at the suit of the king,
wherein he shall be fined according to the heinousness of the
offence.
It had been ruled that a man could not be indicted in one in
dictment for assaulting two persons, but that there ought to have
been a separate indictment for the assault upon each, (R. v.
Clenden, Lord Raymond, 1572, 2 Str. 870); but this doctrine
was overruled in the case of R. v. Benfield and Saunders, 2
Burr. 984, and Buller J. said, " the point is, where it is one act,
" and then the offence is the same."
Assault
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Assault with intent to Murder, or do grievous Bodily Harm.
The various intentions and motives with which assaults may
be made upon the persons of others, or the circumstances by
which they may be aggravated, may be distributed— 1. With in
tent to murder or do bodily harm. 2. With intent to rob. 3.
'With intent to destroy garments. 4. Assaulting master wbolcomber for not complying with illegal bye-laws. 5. Assaults on
account of money won at gaming. 6. Assaulting persons
wrecked. 7. Mariner assaulting his commander to hinder him
fighting his ship. 8. Beating clerk in orders. 9. False impri
sonment ; 10. Kidnapping and leaving seamen abroad.
The ancient common law of England provided with such anxi
ety for the personal safety of the subject, that every act done
against another, which might in its consequences prove fatal to
his existence, was construed to be felonious. Of this there are
several instances in the Year-Books of Edward the Second and
Edward the Third, (a) In the reign of Edward the Fourth the ^Jkjjjjj
maxim that voluntas reputabitur pro facto began to grow obsos'
lete ; (6) and this offence was considered as a high misdemeanor W S Biwert
only, punishable at discretion, (c) But the daring outrages ol
Ed^r"4
certain persons, soon after the accession of the present royal fa- pi. 28.
milv, confederated in disguised habits, under the appellations of (c)P.Scrj.Chcthe Blacks, made it necessary that the old law of England should, sllire> 8St.Tr.
in some instances, be revived.
292"
•f- Sect. 2. And accordingly it is enacted by 9 Geo. 1. c. 22.
sect. 1. " That if any person or persons shall wilfully and ma" liciously shoot at any person in any dwelling house or other
" place; or shall forcibly rescue any person in lawful custody
" for the said offence ; or shall, by gift or promise of money, or
" other reward, procure any other to join with him or them in
" such unlawful act, such offenders shall be adjudged guilty of
" felony, and suffer death without the benefit of clergy."
t Sect. 3. By sect. 14. " Every offence done or committed
f< contrary to this act, shall and may be enquired of, examined,
" tried, and determined in any county within that part of Great
" Britain called England, in such manner and form as if the fact
" had been therein committed."
Upon this act the following constructions have been made :
+ Sect. 4. First, That this clause of the act is entire and in- By all ihe^udges
dependant, and has no relation whatever to that part of the act '1QQl^>1'Jacase'
relating to the offenders being armed and disguised.
8 St> Tj. j13i
t Sect. 5. Secondly, That a private prosecutor has an option Richard Morto prefer his indictment for the above offence in any county of ris'scase.a Bl.
England which shall appear to be most favourable to the ends of 4 Xernfliep.
justice.
490.
+ Sect. 6. Thirdly, It is said, that if the shooting be in a Rex v. Count
dwelling bouse, it is not necessary to state the name of the per- ^"Sw jot
son whose house it is ; but it is clear, that if the prosecutor do
state the name, it must be stated truly ; and therefore if there be
a variance in the christian name only, it is fatal.
t Sect.
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u'«aue, f Sect. 7. Fourthly, It is also clearly agreed, that to make
3^cs Cro,Law' an offender guilty of maliciously shooting within the penalties of
this act, it must appear in evidence to be a shooting under such
circumstances, that if death had ensued, the homicide would, in
construction of law, have amounted to the crime of murder ; for
Rem. Dunn otherwise the absurdity might follow, that the offender might be
O.B. Oct.Ses. convicted of a capital crime, although the party is living, and of a
1788.
single felony, viz. manslaughter, though the party were killed.
R« v. Davis,
f Sect. 8. Fifthly, It seems also to be certain that as this
Law' ST™11 *s a new crmie> anfl tne statute has made it consist in being
committed not only wilfully but maliciously, it; is necessary in the
indictment to charge that the offender " wilfully and maliciously
shot, &c."
Rex ». Elliott,
f Sect. 9- Sixthly, It is also said, that before a person can
lions,liw.
^e convicted upon this statute, the jury must be satisfied that the
instrument was loaded with gunpowder, and witli a bullet, slug,
or other deadly substance ; but that it is not necessary to give
evidence of these facts specifically, for that if they appear from
the general circumstances of the case it is sufficient.
Empson's case,
f Sect. 10. Seventhly, It seems also to be necessary to
Essbi«P"78i Prove tnat
gun» or other instrument, was pointed not merely
See also Gan- toward but directly at the prosecutor.
sell's case, 1773.
, „
._ ■
T . ,
, ,
,.
m.
iu
T, beet. 11.. Eighthly,
It is determined,
I he r-Coal-heav
. .
, * that „this, statute exere' case. Cases tends not only to the person or persons who actually shoot at anoCrownLaw, 6i. ther, but also to every person who is present aiding and assisting to
commit the offence ; for as the statute creates a new felony, it
of course possesses all the qualities incidental to a felony at com
mon law.
The case ofGib- -f- Sect. 12. It seems therefore that an indictment charging
WiggIlCascs°nd several persons jointly as principals in the first degree is good,
Cro. Law, 388. and that if it appear that some one person then present did maliSee also Rex v. ciously shoot at another, evidence that some or all the persons inRepnfo5 Ten™ d'cted were only guilty as principals in the second degree, is suf*
ficient to convict one, or some, or all of the defendants on such
joint charge.
By stat. 43 Geo. 3. c. 58. it is enacted " That if any person
** or persons, from and after the IstdayofJuly, 1803, shall, either in
" England or Ireland, wilfully, maliciously, and unlawfully shoot at
" any of his Majesty's subjects; or shall wilfully, maliciously, and
" unlawfully present, point, or level any loaded fire-arms at any
" of his Majesty's subjects, and attempt, by drawing a trigger or
" in any other manner to discharge the same at or against his or
* their person or persons; or shall wilfully, maliciously and un" lawfully stab or cut any of his Majesty's subjects with intent, in
" so doing or by means thereof, to murder or rob, or to maim,
" disfigure or disable such his Majesty's subject or subjects; or
" with intent to do some other grievous bodily harm, to such his
" Majesty's subject or subjects; or with intent to obstruct, resist,
" or prevent the lawful apprehension and detainer of the person
" or persons so stabbing or cutting, or the lawful apprehension
*' and detainer of any of his, her or their accomplices for any of** fence
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" fences for which he, she, or they, may respectively be liable by
" Jaw to be apprehended, imprisoned or detained ; or shall wil" fully, maliciously, and unlawfully administer to, or cause to be
" administered to, or taken, by any of his Majesty's subjects,
" any deadly poison, or other noxious and destructive substance
" or thing, with intent such his Majesty's subject or subjects,
" thereby to murder, or thereby to cause and procure the mis" carriage of any woman, then being quick with child, that then
" and in every such case the person or persons so offending, their
" counsellors, aiders, and abettors, knowing of and privy to such
offence, shall be, and are hereby declared to be felons, and shall
" suffer death as in cases of felony, without benefit of clergy ;
" provided always, that in case it shall appear on the trial of any
" person or persons indicted for the wilfully, maliciously and
" unlawfully shooting at any of his Majesty's subjects, or for
" wilfully, maliciously and unlawfully presenting, pointing or le" veiling any kind of loaded fire-arms at any of his Majesty's sub
jects, and attempting by drawing a trigger, or in any other
" manner to discharge the same, at or against his or their person
" or persons, or for the wilfully, maliciously and unlawfully stab" bing or cutting any of his Majesty's subjects, with such intent
" as aforesaid, that such act of stabbing or cutting (3) were com" mitted under such circumstances, as that, if death had ensued
" therefrom, the same would not in law have amounted to the
" crime of murder ; then and in every such case the person or
" persons so indicted shall be deemed and taken to be not guilty
" of the felonies whereof they shall be so indicted, and be thereof
" acquitted."
Assault with intent to Rob.
_
.
. .
.
The old maxim of the cnminal law, that voluntas reputabttur
profacto (a) continued to prevail in the reign of Henry the Fourth;
and it was then agreed, that if a man was indicted that il gisoit
depradando, it was felony (6) : but in the ninth year of Edward the
Fourth (c), a different doctrine began to be held ; and men were no
longer punished for crimes which they only meditated, but had not
actually committed (d) ; and since that time the bare intention to
commit a felony has been considered as a misdemeanor only, and
punishable by fine, imprisonment, 8tc.(e).
"
But by stat. 43 Geo. 3. c. 58. it is enacted, " If any person
"
"
"
"
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(o) 25 Edw. 3.
Pi.3f. 27Assize,
38. l Hale, 532.
j^He"^?.'
(c) Year-book,
P1- *6- 1>. S.P.C.
jfutoiy of English Law, 3d
vo'- P- 4'3fifccZIato-p
H8ardw- 3 Inst'

shall shoot at, or present, point, or level any loaded fire-arms,
and attempt to discharge the same at or against any person,
or stab, or cut any person with intent to rob, the same is declared felony, without benefit of clergy."

And by stat, 4 Geo. 4. c. 54. s. . it is enacted, " If any
* person shall maliciously assault any other person with intent
" to rob such other person, or shall by menaces, or by force, mali" ciously demand money, security for money, goods, or chattels,
" wares, or merchandize, of any other person, with intent to rob
" such other person ; or shall maliciously threaten to accuse any
" other
(3) There appears to be an omission here of of the act.—See note 2, (title Maiming,) for deUie words, " shooting at, 6tc." as in the former part cisions under this act
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" other person of any crime punishable by law, with death, trans" portation, pillory, or of any infamous crime, with a view or intent
" to extort, gain money, security for money, goods, or chattels,
" wares or merchandize from the person so threatened ; or shall
" procure, counsel, aid or abet the commission of the said offences,
" or of any of them, every person so offending, being thereof law" fully convicted, shall be adjudged guilty of felony, and shall be
" liable, at the discretion of the court, to be transported beyond
" the seas for life, or for such term not less than seven years, as
*' the court shall adjudge, or to be imprisoned and kept to hard
" labour in the common gaol or house of correction for any term
" not exceeding seven years."
Before the passing of this statute it was a felony by stat. 7
Geo. 2. c. 22. to assault another with any offensive weapon with
intent to rob. But the latter statute has not only extended the
law by making it a felony to assault generally with such intent,
but has also extended the law by embracing the cases of those
who made it a practice to extort money by working upon the fears
of others in threatening to accuse them of disgraceful offences, and
to the aiders and abettors of such offences. It is conceived,
upon the authority of R. v. Remnant, 5 T. R. 169. that it woukl
be necessary, in an indictment on this statute, to charge the of
fender with a felonious intent to rob, and not merely to " steal,
take, and carry away," as that description would not reach the
definition of robbery, but merely of simple larceny.
As to what shall constitute a demand, it has been ruled on the
former statute, 7 Geo. 2. the words of which were the same—
The case of
t Sect. 3. First, That to complete the crime, not only the
O^D^Sc assau?t> as Dv holding a pistol towards a coachman on his box
1740, present"" anc^ te'ung nmi to stop, but a demand of the money or other pror
C. Jus. Willes, perty must also actually be made. But in this case it was said
"b£haceoj(i,ed ^
Justice Chappie, who tried the prisoner, that the demand
opinion^'and
neec' not De made ln express terms, for that a dumb man may
the prisoner
make a demand, as if he stop a person on the highway, and put
was thereupon his hat into the coach with a pistol in his hand.
acquitted.
*
Cases Cro. Law, 19. Vide Haward's Case, 0. B. 1783. No. 538.
Thomas's Case,
+ Sect. 4. Secondly, That both the assault and the demand
1784' J Case*"" mus^ De made upon the person intended to be robbed; for the
Cro. Law, J7i. words of the act are, " That if any person shall assault, &c. and
" demand the money, &c. of any other person, with intent to rob,
or commit robbery upon, such person."
Assault with intent to destroy Garments.
Assaulting any
By 6 Geo. 1. c. 23. s. 1 1 . it is enacted, " That if any person
person in the « or persons shall, at any time or times, wilfullv and maliciously
streets, &c. to
' ■.
J
,
' , ..
J
...
*
tear their
assault any person or persons in the public streets or highways,
clothes, &c
" with an intent to tear, spoil, cut, burn, or deface, and shall tear,
felony.
« spoil, cut, burn, or deface the garments or clothes of such per" son or persons, that then all and every person and persons so
" offending, being thereof lawfully convicted, shall be, and be ad
judged to be, guilty of felony; and every such felon and felons
" shall be subject and liable to the like paius and penalties as in
" case
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•* case of felony ; and the courts by and before whom he, she, or
" they shall be tried, shall have full power and authority of trans*" porting such felons for the space of seven years, upon the like
" terms and conditions as are given, directed, or enacted by the
" stat. of 4 Geo. I.e. 11."
t Sect. 2. It is said, that as this statute inflicts the punishment Sir John's Ficlonly wheu the offence is committed " in the public streets or high- d™(& 8 Treatise
** ways" without adding, " or elsewhere" an assault and defacing i^wserc.|ating
of a garment in the play-house or other place, not a street or to the Metropohighway, is not within the act.
lls> Pase 317\ Sect. 3. It seems also to be clear, that the assault must be
made with a wilful and malicious intention " to tear, spoil, cut,
" burn, or deface" the garments or clothes of the person assaulted ; and therefore, if the wilful and malicious intention be rather
to injure the person than to deface the garments, although in car
rying such intention into execution, the garments are cut with
such an instrument, and in such a way, as plainly to shew that the
intention to injure the person could not be accomplished without
catting or defacing the garment, yet this is not an offence within
the statute ; for the destruction of the garments must be the pri
mary intention of the offender, and not the consequence of his in
tention to injure the person.
+ Sect. 4. It is also decided, that the assault on the person and
the tearing, spoiling, cutting, burning, or defacing the garment,
must be at one and the same time, and must be so charged in the
indictment ; and therefore if an indictment state, " that A. B.
" on the 18th of January made an assault on C. D. 8fC. with in" tent to tear, &c. the garments of the said C. D. and that the
" said A. B. on the said 18th of January did tear, 8tc. the gar" ments of the said C. D." without saying, " that he then and
" there, Sfc. did tear the garments of the said C. D. fyc." the in
dictment is bad ; for, for any thing that appears to the contrary in
the indictment, the assault might have been made on one part of
the day, and the tearing of the clothes on another part of the
day. (4)

The case of
wui?arnsk Cases
rjr0i j^w, 430.

Case of R.
^l^o.0"*'

Assaulting Master Woolcomber, for not complying with illegal
Bye Laws.
By statute 12 Geo. 1. c. 34. s. 6. it is enacted, " If any per" son or persons shall, after 24th of June, 1726, assault or abuse
" any master woolcomber, or master weaver, or other person
" concerned in any of the woollen manufactures of this kingdom,
" whereby any such master or other person shall receive any bodily
" hurt, for not complying with, or not conforming or not submit" ting to any such (viz. illegal bye-laws made by journeymen in their
"clubs or assemblies, sect.l .) illegal by-law, ordinances, rules, or or" ders aforesaid; or if any person or persons shall write or cause to
" be
(4) This case was ultimately decided upon the the case of Coke and Woodburn was decided, (sec
latter objection to the indictment ; but the majority ante, note 2, under Mayhem,) where it was held that
of the judges thought that the conviction was wrong amanmustbe taken to intend all the subordinate
on the first ground, namely that the primary inten- means to effect his primary intent. E. P. C. vol. 1.
tion must be to destroy the garments : this is di- p. 424. 400.
rectly at variance with the principle npon which
I2
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" be written, or knowingly send or cause to be sent, any letter or
" other writing or message threatening any hurt or harm to any
" such master woolcomber, or master weaver, or other person
" concerned in the woollen manufacture ; or threatening to burn,
" pull down, or destroy any of their houses or outhouses, or to
" cut down or destroy any of their trees, or to maim or kill any
" of their cattle, for not complying with any demands, claims, or
" pretences of any of his or their workmen, or others employed
" by them in the said manufacture ; or for not conforming or not
u submitting to any such illegal by-laws, ordinances, rules, or
" orders as aforesaid, every person so knowingly and wilfully of" fending in the premises, being thereof lawfully convicted upon
" any indictment to be found within twelve calendar months next
" after any such offence committed, shall be adjudged guilty of
" felony, and shall be transported for seven years to some or one
" of his Majesty's colonies or plantations in America by such
" ways, means, and methods, and in such manner, and under such
" pains and penalties, as felons in other cases are by law to be
" transported."
By stat. 8. the provisions of the act are extended to combers of
Jersey and wool ; to frame-work knitters, weavers of stockings,
and to all persons whatsoever concerned or employed in any of
the said manufactures.
By the stat. 22 Geo. 2. c. 27. s. 12. the provisions of the
above statute are extended to journeymen dyers, journeymen hotpressers, and all other persons employed in the woollen manufac
tures of the kingdom, and also to journeymen, servants, workmen
and labourers employed in the making of felts or hats, and in the
manufacture of silk, mohair, fur, hemp, flax, linen, cotton, fustian,
iron, or leather, and in manufacture of those materials mixed one
with another.
Assault on Account of Money won at Gaming.
By stat. 9 Ann. c. 15. s. 8. for preventing quarrels on account
of gaming, " In case any person or persons whatsoever shall as" sault, and beat, or challenge or provoke to fight any other per" son or persons whatsoever, upon account of any money won by
" gaming, playing or betting at any of the games aforesaid (i. e.
" by s. I. at cards, dice, tables, tennis, bowls, or other game or
" games whatsoever) ; such person or persons assaulting, &c. or
" challenging, &c. upon the account aforesaid, shall, being thereof
" convicted upon an indictment or information, forfeit all his
" goods, chattels and personal estate whatsoever, and be impri" soned in the common gaol of the county where such conviction
" shall be had, for two years."
On an indictment against Randal and others upon this statute,
for assaulting the prosecutor on account of money won at gaming,
the latter proved that he had been gaming with the defendants,
and having lost his money to them, they had proposed breaking
up and going away, but that he objected to it and wanted them to
play on, saying that they had won his money, and would give him
no opportunity of recovering it back ; upon which they had com
mitted the assault; Buller J. was of opinion that the game being
over
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over before the assault began, the assault could not be said to
have arisen out of the game, but from what the prosecutor had
said to the defendants. And that it was necessary, in order to
bring a case within the statute, that the assault should arise out
of the play and during the time of playing ; but that here the play
was over, and the dispute had arisen from the prosecutor's own
words : and therefore he directed the jury to acquit them of the 1 East, «3.
charge.
Assaulting Persons Wrecked.
As to assaults on persons wrecked ; by stat. 26 Geo. 2. c. 19it is enacted, " If any person or persons shall beat, or wound,
" with intent to kill or destroy, or shall otherwise wilfully obstruct
" the escape of any person endeavouring to save his or her life,
" from such (viz. any ship, or vessel, of his Majesty's subjects, or
" others, which shall be in distress, or which shall be wrecked,
" lost, stranded, or cast on shore, in any of his Majesty's domi" nions) ship or vessel, or the wreck thereof; such person or
" persons so offending shall be deemed guilty of felony, and
" being lawfully, convicted thereof, shall suffer death without
" benefit of clergy." By s. 1 1 . of the same act, " If any sheriff,
" or his deputy, justice of the peace, mayor, or other magistrate,
" coroner, lord of the manor, commissioner of the land-tax, chief
" or petty constable, or other peace officer, or any custom-house
" or excise officer, or other person lawfully authorized, shall be
" assaulted, beaten, and wounded, for, or on account of the
" exercise of his or their duty, in or concerning the salvage or
" preservation of any ship or vessel in distress, or of any ship or
" vessel, goods or effects, stranded, wrecked, or cast on shore,
" or lying under water in any of his Majesty's dominions ; then
* any person or persons so assaulting, beating, and wounding,
" shall, upon trial and conviction, by indictment at the assizes or
" general gaol delivery, or at the quarter-sessions for the county,
" riding, or division, where such offence shall be committed,
" be transported for seven years to some of his Majesty's colo" nies in America ; and shall be subject to such subsequent
" punishment, in case of return before that time, as other persons
" under sentence of transportation are by the law subjected unto."
Mariner assaulting his Commander to hinder him Jighting his
Ship.
By the statute 22 and 23 Car. 2. c. 11. s. 9. for the suppression
of piracy, it is enacted, that " if any mariner shall lay violent
" hands on his commander, whereby to hinder him from fighting
" in defence of his ship and goods committed to his trust ; he
" shall suffer death as a felon." The stat. 1 1 and 12 W. 3. c. 7.
s. 9. more fully enacts that " any person" guilty of that offence
" shall be adjudged to be a pirate, felon, and robber, and being
" convicted thereof, according to the directions of that act, shall
" suffer death, and loss of lands, goods, and chattels, as pirates,"
&c.
Beating a Clerk in Orders.
There is one species of battery which is aggravated from the
circumstance of the character and respect due to the person
assaulted,
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assaulted, which is, the beating of a clerk in orders. By st. 9.
Ed. 2. c. 3. it is enacted, " if any lay violent hands on a clerk, the
" amends for the peace broken shall be before the king, and for
" the excommunication before a prelate, that penance corporal
" may be enjoined ; which, if the offender will redeem of his own
" good will, by giving money to the prelate or party aggrieved, it
" shall be required before the prelate, and the king's prohibition
" shall not lie ;" so that it appears that three remedies will lie for
this offence.— 1st. An indictment at the suit of the king for
the peace broken. 2. A civil action for damages at the suit of
the party. 3. A suit in the ecclesiastical court pro salute
animtz, and then for the sum that the party may agree to give to
get rid of the penance—it being usual in those courts to com
mute their penance for a round sum of money—"perhaps," says
Mr. J. Blackstone, " because poverty is generally esteemed by
moralists as the best medicine pro salute anima." (For As
saulting in a Churchyard, see title Affray.)
Assaulting Members of Parliament.
By 5 Hen. 4. c. 6. it is recited thus, '* Item, because that
" Richard Chedder, esquire, which was come to this parliament
" with Thomas Broke, knight, one of the knights chosen to the
" same parliament for the county of Somerset, and menial ser" vant with the said Thomas, was horribly beaten, wounded,
" blemished, and maimed by one John Salage, otherwise called
" John Savage, it is ordained and established, that seeing the
" same horrible deed was done within the time of the said parf liament, that proclamation be made where the same horrible
" deed was done, that the said John appear and yield him in the
" King's Bench, within a quarter of a year after the proclama" tion made ; and if he do not, the same John shall be attainted
" of the said deed, and pay to the party grieved his double
" damages, to be taxed by the discretion of the judges of the
" said bench for the time being, or by inquest, if need be ; and
" also, he shall make fine and ransom at the king's will. More" over, it is accorded in the same parliament, that likewise it be
" done in time to come in like case."
By 1 1 Hen. 6. it is recited and enacted that " the king, willing
" to provide for the ease and tranquillity of them that come
" to the parliament and councils of the king, by his command" inent hath ordained and established, that if any assault or affray
" be made to any lords spiritual or temporal, knight of the shire,
" citizen or burgess, come to the parliament or to other council
" of the king, by his commandment, and there being and attend" ing at the parliament or council, that then proclamation shall
" be made in the most open place of the town by three several
" days, where the assault or affray shall be made, that the party
" that made such affray or assault yield himself before the
" king in his bench, within a quarter of a year after the procla" ination made, if it be in the time of the term, or otherwise at
" the next day in the time of the term following the said quarter;
." and if he do not, that he be attainted of the said deed, and pay
" to the party grieved his double damages, to be taxed by the
" discretion of the justices of the same bench for the time being,
"or
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" or by inquest, if it be needful, and make fine and ransom at the
" king's will ; and if he come and be found guilty by inquest, by
" examination, or otherwise, of such affray or assault, that he shall
" pay to the party so grieved, his double damages, found by the
" inquest, or to be taxed by the discretion of the said justices, and
f make fine and ransom at the king's will." This statute appears
virtually to confirm the stat. 5 H. 4. c. 6. (5)
Offalse Imprisonment, kid/tapping, and leaving Seamen abroad.
False imprisonment is necessarily attended with assault and
battery, and is therefore an indictable offence, and is laid as an
aggravation of the battery. It is a misdemeanor and punishable
as other misdemeanors. But an aggravated species of false im
prisonment is the privately carrying off any person, and keeping
them secretly confined, which is generally understood by the
term kidnapping. The offence at common law was punished by
fine, imprisonment, and pillory. We may infer from the statute
of 43 Eliz. c. 13. that at that day it was a common practice in the
four northern counties for marauders and freebooters to carry off
the inhabitants forcibly from their dwellings, and keep them in
secret custody, until they had redeemed themselves by paying
ransom to their captors.—But the progress of civilization, and an
increased population in those counties, has put an end to this
practice, and it is only now remembered as a proof of the barba
rous manners of the period, (vide postea, the statute under
chapter Offences against the Public Peace). The law ever consi
dered it a great aggravation of false imprisonment, that the injured
party should be sent out of his country, and beyond the protec
tion of its laws (which seems to be the proper meaning of the
term kidnapping). Nay, so jealous were our ancestors in this
respect, that they would not suffer those who were detained by
legal authority to be sent to a prison out of the kingdom, for by
the Habeas Corpus Act, 31 Car. 2. c. 2. sec. 12. it is enacted,
" No subject of this realm, that shall be an inhabitant of England,
" Wales, or Berwick, shall be sent prisoner into Scotland, Ireland,
" Jersey, Guernsey, or places beyond the seas ; and every such
" imprisonment is hereby adjudged illegal: and any subject so
" imprisoned may maintain an action of false imprisonment in any
" of his Majesty's courts of record against the persons by whom
" he shall be so committed, detained, imprisoned or transported,
" and against any person that shall contrive, write, seal, or coun" tersign any warrant or writing for such commitment, &c. or shall
" be advising or assisting in the same ; and shall recover treble
" costs, besides damages, which shall not be less than £500, in
" which action no delay, &c, shall be allowed, except such rule
" of court made in open court, as in justice shall be necessary for
" special cause expressed in the rule. And the person who shall
" knowingly write, seal, or countersign any warrant for such
" commitment, detainer, or transportation, or shall so commit, &c.
" any person contrary to this act, or be advising or assisting
" therein,
(o) For Assaults in the King's Palaces, vide Offences against thee Peace, tit.
tit " Affray." Foraschapter 3, Offences against the King. For as- sanlting personsto prevent the free
I pas»ageof grain,
uniting Privy Counsellors, vide same. For As- vide post, Malicious Mischief,
saults in a Church or Churchyard, vide pott,
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therein, being lawfully convicted, shall be disabled to bear any
office of trust or profit, and shall incur the penalties of the statute of praemunire, 16 Ric. 2. cap. 5. and be incapable of any
pardon from the king, of the said forfeitures,

Leaving Seamen abroad.
A similar offence to carrying persons abroad against their will
is the one of leaving them abroad. To prevent this, in the case
of seamen, it is enacted by 1 1 and 12 W. S. c. 7. s. 8. that In
" case any master of a merchant ship or vessel shall, after the
" 29th of September, 1700, during his being abroad, force any
" man on shore, or wilfully leave him behind in any of his ma
jesty's plantations or elsewhere, or shall refuse to bring home
" with him again all such of the men which he carried out with
" him as are in a condition to return when he shall be ready to
" proceed in his homeward-bound voyage, every such master
" shall, being thereof legally convicted, suffer three months im" prisonment without bail or mainprize."
The statute 58 Geo. 3. c. 38. recites the above provision of
the statute of William, and that " No mode of prosecuting is
" provided by the said act in case of offences committed against
" the same," and then, " for remedy thereof," enacts, " That
" from and after the passing of this act, all offences committed
" against the said act, shall and may be prosecuted by indictment
" or information at the suit of his majesty's attorney-general, in
" his majesty's court of King's Bench at Westminster ; and that
" in such indictment or information the offence or offences shall
" and may be alleged to have been committed at Westminster, in
** the county of Middlesex; and that the said court shall be and
" the same is hereby authorized to issue a commission or com" missions for the examination of witnesses abroad, and that the
" depositions taken under such commission or commissions shall
" be received in evidence on the trial of such indictments and
" informations respectively."
The second section recites the twenty-seventh section of the
statute 31 G. 2. c. 10. which provides, " That every master,
'* &c. of any merchant vessel in foreign parts and homeward" bound from thence, should take on board so many seafaring
" men or boys, subjects of Great Britain, as should by ship" wreck, capture, or other unavoidable accident, be driven or
" cast away to, or that should be discharged as unserviceable
" from any of the vessels of the royal navy at foreign places,
" where governors, ministers, and consuls, appointed by his ma" jesty, his heirs or successors, should reside, or where none such
" are resident, where any two or more British merchants should
" reside, as the said governors, &c. or merchants should direct,
" not exceeding four for each 1 00 tons of which his ship should
" consist ; but that no penalty or mode of prosecution is im" posed or provided by the said act in case of neglect or refusal
" to obey the directions therein contained ;" and then enacts,
" that any master or person having the charge of any merchant
" vessel belonging to any of his majesty's subjects, that shall be
" or arrive in any such foreign parts, and be bound from thence
to
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" to any port in the United Kingdom of Great Britain and Ire" land, and who shall be required, in writing, under the hand or
" hands of any such governor, minister, consul, or merchants, to
" take on board any such seafaring man or boy, men or boys,
" being a subject or subjects of the said United Kingdom, not
" exceeding the number mentioned in the said act, for the pur" pose of carrying and conveying him or them to the said port in
" the said United Kingdom, and who shall neglect and refuse to
" take on board, or to carry and convey him or them accordingly,
" shall for every such offence forfeit and pay the sum of £l00
" for each and every such man or boy whom he shall so refuse
" or neglect to take on board and to carry and convey as afore" said, to be recovered by information at the suit of his ma" jesty's attorney-general in his majesty's court of King's Bench
" or Exchequer at Westminster ; and that in such information
" the offence or offences shall and may be alleged to have been
" committed at Westminster in the county of Middlesex ; and
" that the court in which such information shall be brought,
" shall be and the same is hereby authorized to issue a commis" sion or commissions for the examination of witnesses abroad,
*' and that the depositions taken under such commission or com" missions shall be received in evidence on trial of such informa" tion." s. 2.
The third section contains regulations to be observed by mas
ters, &c. of vessels leaving seafaring men or boys in foreign parts
on account of sickness, in respect of the payment of their wages,
and imposes a penalty of «£20 on such masters, &c. not comply
ing with such regulations, to be recovered as above, and autho
rizes the issuing a like commission to examine witnesses abroad.

CHAP. XVI.
OF OFFENCES MORE PARTICULARLY AGAINST
THE PERSONS OF WOMEN.
Offences against the persons of women are Rape—Forci
ble Marriage — Seduction—Stealing away Infant Children—and
Compulsory Marriage of Paupers.
jRape.(l)
In treating of rape I shall consider,
1. What shall be called rape.
2. What evidence is necessary.
3. How it may be punished.
(l) Rape was anciently felony, and Sir M.
Hale says was punished with loss of life, which
was afterwards reduced to what he seems to think
a less severe punishment, viz. castration and the
loss of eyes ; and for this assertion he refers to the
authority of Bracton. But it should seem that it

As
was not every case of rape which was so severely
punished, but apparently only the rape of a virgin,
for he expressly says : " Non autem sequitur hujus" modi poena d« qualibet femina licit opprimatur.
" Sequitur tamen alia gravis el gravior secundum quod
" nvpta, vcl vidua konesta vivens, sunetimonialis, vel
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As to THE first point, viz. What shall be called rape.
Sect. 2. It seems, that rape is an offence in having unlawful
and carnal knowledge of a woman by force and against her will.
Sect. 3. But it is said, that no assault upon a woman in order
to ravish her, however shameless and outrageous it may be, if it
proceed not to some degree of penetration, and also of emission,
can amount to a rape.
Sect. 4. It was a question before 18 Eliz. c. 7. Whether a
Bract. 147.
Dalt. c. 107.
rape could be committed on a child of the age of six or seven
1 Hale, 30.
years ; but by that statute, " Whosoever shall unlawfully and
Crom. 100.
" carnally know and abuse any w oman-child under the age of ten
Dyer, 304.
" years, shall suffer as a felon without clergy." (2)
Sect. 5. Upon an indictment for this offence, it is no way ma
Vide Cro. Cir.
Cora. c. 436. terial whether such child consented, or were forced ; yet it must
3 Bur. 1696. be proved, that the offender entered into her body, &c.
C. Car. 332.
As to the second point, viz. What evidence is necessary.
Sect. 6. Offences of this nature are not any way mitigated by
shewing that the woman at last yielded to the violence, if such
her consent was forced by fear of death, or of duress.
Sect. 7- Nor is it any excuse, that she consented after the fact,
or that she was a common strumpet ; for she is still under the
protection of the law, and may not be forced. But it was an
ciently said to be no rape to force a man's own concubine.
S. P. C. 24.
Sect. 8. Also it hath been said by some to be no rape to force
Finch, 204.
a
woman
who conceives at the time ; for it is said, that if she
1 Hale, 628.
had not consented, she could not have conceived : but this opi
731.
nion seems very questionable, not only because the previous
violence is no way extenuated by such a subsequent consent, but
also because, if it were necessary to shew that the woman did
not conceive, the offender could not be tried till such time as it
might appear whether she did or not, and likewise because the
philosophy of this notion may very well be doubted of.
Sect. 9- It is a strong, but not a conclusive presumption against
Pulton, 134.
1 Hale, 630.
a woman, that she made no complaint in a reasonable time after
633.
the fact. (3)
Rush. Coll.
As
part 2. 100.
(2)
Sir
M.
Hale
is
of
opinion
that
it
is
rape
to
" alia matrona. Olim quidem corruptores virginitatis
" et castitatis suspendebant et eorumfautores ; modernis have carnal connexion with an infant under the
" tamen temporibus aliter observutur, quod pro corrup- age of twelve years, because, he observes, twelve
" tione virginis, amittuntur membra, tit pro-dictum est, years is the age of consent in a female. (H. P. C.
" et de aliis sequitur alia gravis poena corporalis, sed p. 731.) But Mr. J. Blackstone says that the law
" tamen sine amissume vite et membrorum." (De has been generally held to extend to infants under
ten, (4 Com. c. 15.), though it should seem, he
Corona, lib. 3. 146.)
The law thus continued till S Ed. 1. and then adds, that infants between ten and twelve are still
by st. of W. 1. it was enacted, " That none ravish under the protection of the stat. of W. 1.
(3) By the ancient law, according to Bracton,
" or take a damsel within age with her consent nor
" against her consent, nor no dame, damsel of age, " Cum igitur virgo corntpta fucrit et oppressa, statim
" nor any woman against her will ; and if any do 11 cum factum recens J'uerit, cum clamore et hutesio
" it, the party may sue within 40 days and com- " debet uccurrere ad villas vicinas et ibi injurutm sibi
" mon right shall be done ; and if none sue within '* iUatamprobishamiriilnu,ostendere,sanguintm,et vestet
" 40 days, the king shall have the suit, and the " suas sanguine tinctax, et restium scissuras, et sic ire
" party convict shall suffer two years imprison- " debet ad prxpositum hundredi et ad territntem do" ment, and be ransomed at the king's pleasure." " mini regis et ad coronatores et ricecomitem et mi priBy the statute of W. 2. c. 34. " Rape is again " mum cemitatumfaciat appcUum,&tc.* (Uc Corona,
" made felony."
147.)

Dalt. c. 105.
607.
B. Par. 55.
5Edw.4.6.
1 Rush. Col.
par. 2. 100.
Bract 147,
148.
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As to the third point, w. How rape may be punished.
Sect. 10. AD who are present and actually assist a man to
commit a rape, may be indicted as principal offenders, whether
they be men or women. (4)
St Tr. l. 366. Rush. ». 2. p. 93. Vide Lord Baltimore"* Case,
Sect. II. It is said, that of old time it was felony, and consequently punishable with death, especially if the party ravished
were a virgin, unless such virgin would accept of the offender
for her husband, in which case she might save his life by marrying him. But afterwards it was looked upon as a great misdemeanor only, but not felony ; and the offender was punished
with the loss of his eyes and testicles : and by the statute of
Westminster, J. c. 13. it was reduced to a trespass, subjecting
the offender to two years imprisonment, and a fine at the king's
will. But the smallness of the punishment proving a great encouragement to the offence, it was made felony again, by the
statute of Westminster, 2. c. 34. and by 18 Eliz. c. 7. it is ex
cluded from the benefit of clergy. (5)
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B. 2.c.29.
s^l{t6^'im
Hutt. lis.
4 Burr. 2179.
1 Hale, 627.
]^gCt' 147'
s. P. C.21,
22, 23.
pj™^ *J£"
Crom. 32. '
am.
j|°'JJ"'c12,J0
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Forcible Marriage.
By 3 Hen. 7- c. 2. it is recited, " That women, as well
" maidens as widows and wives, having substances, some in
" goods moveable, and some in lands and tenements, and some
" being heirs apparent unto their ancestors, have, for the lucre
*' of such substances, been oftentimes taken by misdoers con" trary to their will, and after married to such misdoers, or to
" others by their assent, or defiled, to the great displeasure of
" God, and contrary to the king's laws, and disparagements of
" the said women, and utter heaviness and discomfort of their
" friends, and to the evil ensample of all others;" and enacted,
" That what person or persons that taketh any woman so against
" her will unlawfully, that is to say, maid, widow, or wife, that
" such taking, procuring, and abetting to the same, and also
" receiving wittingly the same woman so taken against her will,
" and knowing the same, be felony, and that such misdoers,
" takers, and procurators to the same, and receitors knowing the
" said offence in form aforesaid, be reputed and judged as prin" cipal felons."
t Sect.
(4) An infant under 14 years of age is by law has the following passage : Je r'apportede Brunan
presumed incapable to commit a rape, for the law " (who was another writer on the Criminal Law of
presumes him impotent as well as wanting discre- ** France) a ce sujet un exemple memorable, qui fait
tion ; but he may be a principal in the second de- " oases sentir combien cette pretive est dangereuse et
gree as aiding and assisting, if it appear that he " equivoque (sc. de Viol) et combien It juge doit se
had a mischievous discretion, as well as in other " tenir en garde centre cos sortes ctaccusations. Un
felonies. (1 H. H. P. C. 730.)
'*juge ayanX condamni un particulier, qu'vne femme
(5) It is said by Barrington, (Observation on " accusoit de viol, a lui donner une certaine somme par
the Ancient Statutes,) that rape anciently meant "forme de dommage et tnterlts ; il donna en i
seduction of the female, and not a forcible carnal " tans a ce particulier la permission d'enlevtr a cette
knowledge, which was denominated" viol." Though "femme I'argent qu'il venoit dc lui donner, ce que bs
this has been denied by others, yet he seems sup- "jeune hmnme n'ayant pu faire, a cause de la resisportcd by good authorities for the distinction. It " tance vigourcuse que lui opposa cette femme ; lejuge
may also be matter of curiosity to state, that the " ordmna a cette derniere de restUuer la somme, sur It
famous judgment of Sancho Panza, in the rape "fondement qu'elle auroit pi encore mieux drfendre son
cause which came before him while governor of " corps que son argent si elle I'etU vovlu." (Vonglans,
Barataria, is not a fictitious case, but is to be found edit. Par. 4to. p. 498.) This is the exact case in
in a learned writer on the Criminal Law of France. which Sancho gave judgment, and it accorded with
Vonglans, in his chapter on the " Viol,'' or Rape, that of the French judge.
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t Sect. 2. But by 3 Hen. 7. c. 2. s. 1. it is provided, " That
this act shall not extend to any person taking any woman only
claiming her as his ward or bond-woman."
f Sect. 3. By 39 Eliz. c. 9. " All and every person and per
sons as shall be convicted or attainted of or for any offence
made felony by the said act 3 Hen. 7. c. 2. shall lose his and
their benefit of clergy : provided always that this act shall not
extend to take away clergy, but only from such person and
persons as shall be principals or procurers, or accessaries be
fore such offence committed."
In the construction of the 3 Hen. 7. c. 2. the following points
have been resolved.
1 Hale, 660,
Sect. 4. First, That the indictment must expressly set forth,
661. and 5 St both that the woman taken away had land or goods, or was heir
Tr. 468.
Far. 101, 10*. apparent, and also that she was married or defiled, because no
Hobart, 183. other case is within the preamble of the statute to which the
C. Car. 483.
485. 488. 492. enacting clause clearly refers ; for it does not say, that " what
" person, &c. that taketh any woman against her will," but
Dalis. St.
1 And. 115.
" what person that taketh any woman so against her will."
3 lost. 61.
Savil, 59. 14 Co. 20. 100.110.
Hobart, 182.
Sect. 5. Secondly, That the indictment ought also to allege
that the taking was for lucre, because the words of the preamble
are so.
Sect. 6. But it need not set forth, that it was with an intention
C. Car. 485.
489.
to marry or defile the party, because the words of the statute
neither require such an intention, nor does the want thereof any
way lessen the injury.
Hobart, 182.
Sect. 7. Thirdly, That it is no manner of excuse, that the
C. Car. 485.
woman at first was taken away with her own consent, because if
1 Hale, 660.
she afterwards refuse to continue with the offender, and be
forced against her will, she may from that time as properly be
said to be taken against her will, as if she had never given any
consent at all ; for till the force was put upon her, she was in
her own power.
Fulwood's
Case, C. Car.
493.
2 Vent 243.
See also
Swinden's
Case, 5 St. Tr.
468.

Sect. 8. Fourthly, That it is not material whether a woman
so taken away be at last married, or defiled, with her own con
sent or not, if she were under the force at the time, because the
offender is in both cases equally within the words of the statute,
and shall not be construed to be out of the meaning of it, for
having prevailed over the weakness of a woman, whom by so
base means he got into his power.

3 Inst. 61.
Dalis. 22.
S. P. C. 44.
Far. 132.

Sect. 9- Fifthly, That those who after the fact receive the
offender, but not the woman, are not principals within this sta
tute, because the words are, " receiving wittingly the same woman
" so taken, &c." but it seems clearly, that they are accessaries
after the offence, according to the known rules of common law.

C. Car. 482.

Sect. 10. Sixthly, That those who are only privy to the
marriage, but no way parties to the forcible taking away, or con
senting thereto, are not within the statute.
Sect.
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Sect. 11. Seventhly, That where a woman is taken by force
in the county of A. and married in the county of B. the offender
may be indicted and found guilty in the county of B. because
the continuing of the force there amounts to a forcible taking
within the statute.
f Sect. 12. Eighthly, That the woman thus taken away and
married, may be sworn and give evidence against the offender
who so took and married her, though she be his wife de facto;
but it seems, that there ought to be concurring evidence to prove
the whole fact.
+ Sect. 13. Ninthly, It is said (a) to be questionable, whetber if a woman, thus forcibly married, freely without constraint
live with him who thus marries her any considerable time, her
examination may be read in evidence on the trial. But it has
been since ruled, (b) upon debate, that a wife is a competent
evidence for as well as against her husband, ou the trial of an indictment on this statute, although she has cohabited with him
from the day of her marriage.
Seduction.
By 4 and 5 Philip and Mary, c. 8. it is recited, " That
maidens and women children of noblemen, gentlemen and others,
as well sucb as be heirs apparent to their ancestors, as others,
having left unto them by their father, or other ancestor and
friends, lands, tenements, and hereditaments, or other great substances in goods and chattels moveable, for and to the intent to
advance them in marriage, somewhat like according to their de
grees, and as might be most for their surety and comfort, as well
for themselves as of all other their friends and kinsfolks, be often
times, unawares to their said friends or kinsfolks, by flattery,
trifling gifts, and fair promises, of many unthrifty and light per
sonages, and thereto by the intreaty of persons of lewd demea
nour, and others that for rewards buy and sell the said maidens
and children, secretly allured and won to contract matrimony
with the said unthrifty and light personages, and thereupon either
with slight or force oftentimes be taken and conveyed away from
their said parents, friends, or kinsfolks, to the high displeasure
of Almighty God, disparagement of the said children, and the
extreme continual heaviness of all their friends ; which ungodly
dealing, for lack of wholesome laws to the redress thereof,
remaineth a great, familiar, and common mischief in this our
commonwealth :" it is therefore enacted, " That it shall not
" be lawful to any person and persons to take or convey away, or
" cause to be taken or conveyed away, any maid or woman child
" unmarried, being under the age of sixteen years, out of or from
" the possession, custody or governance, and against the will of
" the father of such maid or woman child, or of such person or
" persons to whom the father of such maid or woman child, by
" his last will and testament, or by any other act in his life-time,
" hath or shall appoint, assign, bequeath, give or grant the order,
" keeping, education or governance of such maid or woman
" child, except such taking and conveying away as shall be had,
" made or done by or for such person or persons, as without
" fraud
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Fulwood's
Case.Cro.
l Hale, 661.
Hale,
661,

(i) R«x *. Perry» Bristol
|*°^del,very.

Punishment of
j^J1 " H*f
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* fraud or covin be or then shall be the master or mistress of
" such maid or woman child, or the guardian in socage, or guar" dian in chivalry, of or to such maid or woman child."
t Sect. 2. By 4 and 5 Philip and Mary, c. 8. e. 3. it is further
The penalty for enacted, " That if any person or persons above the age of fourtaking a maid " teen years shall unlawfully take or convey, or cause to be taken
under sixteen
years of age. " or conveyed, any maid or woman child unmarried, being within
" the age of sixteen years, out of or from the possession and
" against the will of the father or mother of such child, or out of
" or from the possession and against the will of such person or
" persons as then shall happen to have, by any lawful ways or
" means, the order, keeping, education, or governance of any
" such maiden or woman child ; that then every such person and
" persons so offending, being thereof lawfully attainted or con" victed by the order and due course of the laws of this realm,
" (other than such of whom such person taken away shall hold
" any lands or tenements by knight's service,) shall have and
" suffer imprisonment of his or their bodies, by the space of two
t Mod. 128.
" whole years, without bail or mainprise, or else shall pay such
" fine for his or their said offence, as shall be assessed by the
" council of the queen's highness, her heirs or successors, in the
" star-chamber at Westminster."
The penalty for
taking away,
deflowering or
contracting ma
trimony with
a woman under
sixteen years of

Who may hear
and determine
the offences
aforesaid. Cro.
Car. 465.

t Sect. 3. By 4 and 5 Philip and Mary, c. 8. s. 4. it is further
enacted, " That if any person or persons shall so take away,
" or cause to be taken away, as is aforesaid, and deflower
" any such maid or woman child, as is aforesaid, or shall against
" the will, or unknowing of or to the father of any such maid
* or woman child, if the father be in life, or against the will,
" or unknowing of the mother of any such maid or woman child
" (having the custody or governance of such child, if the father
" be dead) by secret letters, messages, or otherwise, contract
** matrimony with any such maiden or woman child, except such
u contracts of matrimony as shall be made by the consent of
" such person or persons as by the title of wardship shall then
" have or be intitled to have the marriage of such maid or
* woman child, that then every such person or persons so ofrf fending, being thereof lawfully convicted, as is aforesaid, shall
" suffer imprisonment of his or their bodies, by the space of five
" years, without bail or mainprise, or else shall pay such fine for
" his or their said offence, as shall be assessed by the said coun" cil in the said star-chamber ; the one moiety of all which for" feitures and fines shall be to the king and queen's majesties,
" her heirs and successors, the other moiety to the parties
" grieved."
f Sect. 4. By 4 and 5 Philip and Mary, c. 8. 8. 5. it is fur
ther enacted, " That the king and queen's highness honourable
" council of the star-chamber, by bill of complaint or information,
" and justices of assize, by inquisition or indictment, shall have
" authority by virtue of this act to hear and determine die said
" oftences ; upon every which indictment and inquisition, such
" process shall be aw arded and lie, as upon an indictment of
" trespass at the common law."
Sect.
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■f Sect. 5. By 4 and 5 Philip and Mary, c. 8. s. 6. it is further
enacted, " That if any woman child or maiden, being above the
" age of twelve years, and under the age of sixteen years, do at
" any time consent or agree to such person that so shall make any
" contract of matrimony, contrary to the form and effect of this
" statute, that then the next of the kin of the same woman child
" or maid, to whom the inheritance should descend, return or
" come, after the decease of the same woman child and maid,
" shall, from the time of such assent and agreement, have, hold
" and enjoy all such lands, tenements and hereditaments, as the
" same woman child and maiden had in possession, reversion or
" remaiuder, at the time of such consent and agreement, during
" the life of such person that shall so contract matrimony : and
" after the decease of such person so contracting matrimony, that
" then the said lauds, tenements and hereditaments, shall descend,
" revert, remain, and come to such person or persons as they
" should have done in case this act had never been had or made,
" other than to him only that so shall contract matrimony."

The fbrfeitnre
of a woman con""a^Mcontract. 3 Mod.
**•

t Seer. 6. By 4 and 5 Philip and Mary, c. 8. s. 7. Provided
always, " That this act, nor any thing therein contained, shall ex- Orders for
" tend to take away or diminish any liberty, custom or authority, orP1"u,s" touching or concerning any orphan or orphans, which now be
" or hereafter shall be within the city of London, or any other
" city, borough or town, where orphans are commonly used to be
" provided for, either by grant or by custom ; but that the lord
" mayor of the said city of London, and the aldermen of the same
" for the time being, and all and every other head officer or offi" cers of any other city, borough or town, where such orphans be
" provided for, shall and may have and take like rule, order, keep" ing and charge of such orphan and orphans, and of all their
" lands, tenements, goods and chattels, as heretofore they or any
" of them lawfully had or used, or lawfully might have had and
" used, if this had not been made."
Upon this statute the following points have been holden.
+ Sect. 7. First, It is settled, that although the above statute
gives authority only to the star-chamber and justices of assize to
hear and determine the offence mentioned, yet that information
or indictment will lie thereon in the court of king's bench, for
there are no negative words, and therefore the jurisdiction of that
court is not excluded.

Rex v. Moor, s
J^b"''8 y', j*
s q 't
129.

+ Sect. 8. It seems also, that an information by the master of
§-^'387
the crown office will lie for this offence as at common law, for S. P. Rex v.
that the above statute does not create any new offence, but only Thorp, 5 Mod.
aggravates the punishment.
2 Keb.432.
T Sect. 9. It seems also, that if the indictment or information
state that the defendant " being above the age of fourteen years
* took one A. then being a virgin unmarried, possessed of move" able goods and seised of lauds of great value, out of the custody
" of her mother, Sac." the word being is a sufficient averment of
the facts which follow.

Rex t>. Moor,
2 Lev'Je79'
u"0yal, 2*Bur.
83?.

T Serf. 10. It seems also, that it is no legal excuse for this of- Rex ». Twifence,
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•leton and
257"'s1 c""
1 Sid. 387.'
S. C. 2 Keb.
***■

fence, that the defendant being related to the lady's father, and
frequentty invited to the house, made use of no other seduction
than the common blandishments of a lover to induce the lady secretly to elope and marry him, if it appear that the father intended
to marry her to another person, and so the taking against his
consent.
Hicks ». Gore,
f Sect. 11. But where a widow fearing her daughter, a rich
3 Mod. 84.
heiress, might be seduced into an improvident marriage, placed
her under the care of a female friend, who sent for her son from
abroad, and married him openly in the church and during canoni
cal hours to the heiress before she had attained the age of sixteen,
and without the consent of her mother who was her guardian, it
was held to be no forfeiture of her estate ; for in order to bring
3 Mod. 84.
the offence within the statute, it must appear that some artifice
169.
was use(j . that the elopement was secret ; and the marriage to
the disparagement of the family.
1 Brown, Cases
+ Sect. 12. It is agreed, however, that the forfeiture extends as
in Chancery. wevj to the infant who consents as to the husband who takes.
Calthorpe v.
t Sect. 13. It is said, that there must be a continued refusal of
Axtell, 3 Mod. the parent or guardian, for that if they once agree, though they
afterwards dissent, it is an assent within the statute.
Rem. Comt Sect. 14. It has also been decided, that an information will
forth, 2 Stra. lie for taking away a natural daughter under sixteen years of age
I1*,8,
from the care and custody of her putative father, it being an ofPoor Laws. ' fence within the statute 4 and 5 Philip and Mary, c. 8. s. 3.
Of a nature similar to the offence of enticing away women
children under the age of sixteen, which when done with a view
of possessing their property is, as we have seen, provided for by
the above statute of 4 and 5 Philip and Mary, is the offence of
enticing away young women from their parents or guardians,
above that age, for the purpose of prostitution. Lord Grey and
others were indicted for a conspiracy to entice away the Lady
Henrietta B. an unmarried daughter of the Earl of Berkley, of
the age of eighteen years, (the lady being then unmarried and liv
ing under the protection of the Earl,) for the purpose of living in
fornication with the said Lord Grey. At the trial no force was
proved as used against the young lady, on the contrary she vo
luntarily eloped from her father's house ; and it appeared that no
other means were used than a solicitation to unlawful lust. There
was, however, this aggravation of the offence, that Lord Grey was
at that time married to the lady's eldest sister. The indictment was
at common law, and none of the judges expressed any doub.t upon
the law, but the parties were convicted. No judgment was
however given, as the family compromised the matter. (1 East, P.
C. 461.)

"
"
"
"

Stealing away Infants.
By 54 Geo. 3. c. 101. it is enacted, " that if any person shall
maliciously, either by force or fraud, lead, take, or carry away,
or decoy, or entice away, any child under the age of ten years,
with intent to deprive its parent or parents, or any other person having the lawful care or charge of such child, of the pos
session
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«* session of such child, by concealing and detaining such child
" from such parent or parents, or other person or persons having
" tie lawful care or charge of it; or with intent to steal any article
" of apparel or ornament, or other thing of value or use upon
" or about the person of such child, to whomsoever such article
" may belong; or shall receive and harbour, with any such intent
*' as aforesaid, any such child, knowing the same to have been so,
" by force or fraud, led, taken, 'or carried, or decoyed, or enticed
" away as aforesaid ; every such person or persons, and his, her,
" or their counsellors, procurers, aiders, and abettors shall be
" deemed guilty of felony, and shall be subject and liable to all
" such pains, penalties, punishments, and forfeitures as by the
" laws now in force may be inflicted upon, or are incurred by, per'* sons convicted of grand larceny."— By a subsequent clause, the
act was not to extend to the father of an illegitimate child who
took it away from the mother; nor is the act to extend to Scotland.
Compulsory Marriage of Paupers.
So the compulsory marriage of paupers has been held such a
restraint upon the parties as to support an indictment against
parish officers who have been guilty of this offence with a view
of relieving their own parish and charging another with the main
tenance of the pauper (R. v. Tarrant, 4 Bur. 2106.); yet when
the paupers have voluntarily intermarried without any threats or
constraint, though the parish officers have given the man money to
do it, the fact is not indictable, for marriage being lawful in itself,
the practice to procure it must be by some unlawful means to
make it an indictable offence, (1 East, P. C. 461.)

CHAP. XVII.
OF BURGLARY.
Offences against the habitation of a man are of two kinds : F. Cor. its.
185.264.
1 . Burglary.
Pulton, 132.
2. Arson.
Burglary is a felony at the common law, in breaking and S(aun 30
entering the mansion-house of another, or (as some say) the walls, i Hale, 549.
or gates of a walled town, in the night, to the intent to commit Dalt. c- *M.
some felony within the same, whether the felonious intent be Dom?c.P41
executed, or not.
Leg. Can. "
I. 61. Wilk. Leg. Aug. Sax. p. 273. Spelman, tit. Hamsccken. Sum. 79. 2 Hale, 360. 22 Ass.
39. 95. B. Cor. 93. 3 Inst. 63. Croru. 31. 4 Comm. 223.
For the better understanding whereof, I shall consider the fol
lowing particulars :
1. What shall be accounted night-time for this purpose.
2. Whether there must be both an actual entry and breaking.
3. What breaking is sufficient.
vol. i.
k

4. What
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4. What entry is sufficient.
5. In what place this offence may be committed.
6. What degree of guilt is required in the principal intention.
t 7. In what manner burglary is deprived of the benefit of
clergy.
T 8. Of statutes tending to prevent this offence.
As to the first point, viz. What shall be accounted night
time for this purpose.
Sect. 1. There are some opinions, that burglary may be com
Dalt. c. 151.
mitted at auy time after suu-set, and before sun-rising ; but it
S. P. C. 30.
3 lust. 63.
seems the much better opinion, that the word " noctanter," which
Savil, 47.
Crom. 32, 33. is precisely necessary in every indictment for this offence, cannot
be satisfied in a legal sense, if it appear upon the evidence, that
7 Co. 6. 34.
1 Hale, 550.
there was so much day-light at the time, that a man's countenance
Roll. 524.
may
be discerned thereby.
Moor, 660.
Cro. Eli*. 583. 9 Co. 66. 4 Com. 224.
As to the second point, viz. Whether there must be both
an entry and a breaking.
Sect. 3. Notwithstanding some loose opinions to the contrary,
Dyer, 99.
S. P. C. 30.
there seems to be no good cause to doubt, but that both are re
3 Inst 64.
quired to complete this offence ; for the words "fregit" and
1 Hale, 551.
" intravit" being both of them precisely necessary in the indict
556.
Con. Dalt. c. ment, both must be satisfied : and afortiori, therefore, there can
151.
be no burglary, where there is neither of them ; as if on a bare
Crom. 31.
assault upon a house the owner fling out his money.
Dalison, 22.
Pult.132. Fost.108.
As to the third point, viz. What breaking is sufficient. (I)
3 Inst. 64.
Sect 4. It seems agreed, that such a breaking as is implied by
52^al55?°8'
'aw *n eveT unlawful entry on the possession of another, whether
Keljnge, 67. it he open or be inclosed, and will maintain a common indictment,
Hutton, 20.
or action of trespass quare clausum/regit, will not satisfy the words
c. Car. 65. 225. j~eionjC(. e( burglariterjregit, except in some special cases, in which
it

•*

(l) There has been a variety of decisions as to
nice points of breaking and entering.—In general,
they are questions of fact whether the house was
Irroken, or entered ; tbe smallest degree of cither
being sufficient to constitute that part of the offence.
With respect to breaking, the older authorities
seem to imply that, in cases ofactual (not construc
tive breaking) there must be either a removal of
some fastening, in the cases of opening doors and
windows, or an actually breaking of the house. —
But modern cases have gone farther. — For it has
been held, that opening a sash-window only held
down by the weight of the pullics, and not other
wise fastened, is a " breaking." (R. v. Harrison,
E. T. 1821 . Chetwynd, Bum, App. 86.)—So lifting
a door-Sap of a mill, not otherwise fastened than
by its own weight, has also been held a breaking
(E. P. C. v. 2 p. 48). — But in another case, not
distinguishable from this last on principle (Callam's
case, O. B. Sess. Nov. 1809), the person was con
victed of burglary, by entering at a cellar-flap,

kept down by its own weight only, and no other
fastening. Upon the case reserved, the prisoner
was discharged, but no opinion publicly given. —
(Chetwynd's Bum, vol. 1. p. S96.) Lord Hale
(H. P. C. vol. 1 . p. 552) says, " These acts amount
" to an actual breaking : opening the casement, or
" breaking the glass window ; picking open the
" lock of a door with a false key, or putting back
" the lock with a knife or dagger ; unlatching the
" door that is only latched ; lo put back the leaf of
" a window with a dagger," all of which cases im
ply the removal of some fastening. With respect
to the entry it is agreed that the slightest degree
of entry for the felonious purpose i» sufficient. As
when thieves coming by night to rob a house, the
owner went out and struck one of them, another of
them made a pass with a sword at some of the
family who were in the entry of the house, and in
so doing, his hand passed beyond the threshold into
the passage.—This was ruled to be a sufficient
entry to constitute a burglary. (E. P. C. 493.)
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it is accompanied with such circumstances as make it as heinous
as an actual breaking.
Sect. 5. And from hence it follows, that if one enter into a
house by a door which he finds open, or through a hole which was
made there before, and steal goods, &c. or draw any thing out of
a house, through a door or window which were open before, or
enter into a house by the doors open in the day-time, and lie
there till night, and then rob and go away, without breaking any
part of the house, he is not guilty of burglary.

131
Dyer, 99.
2 Hale, 558.
g^'jo14' U5"
Foster, 107.

Sect. 6. But it is certain, that he would have been guilty thereof Foitcr, 107.
if he had opened the window, or unlocked the door, or broke a
hole in the wall, and then entered, 81c or if having entered by a
door which he found open, or having lain in the house by the
owner's consent, he had but unlatched a chamber door, or if he
had come down by the chimney (2) (in which case though it might
be said that the house was open there, and so not actually broken,
yet it was as much inclosed as the nature of the thing would bear.)
Sect. 7. And according to some opinions, he would have been Crom. Si.
in like manner guilty, if upon an assault made by him upon the Contra, 1 And.
house, with an intent to rob it, the owner had opened the door in ll3'
order to drive him off, and thereupon he had entered ; in which
case, as some say, the opening of the door by the owner, being
occasioned by the felonious attempt of the other, is as much im
putable to him as if it had been actually done by his own hands.
Sect. 8. And it has also been resolved, that where divers per- (a) Le Meats'
sons came to a house with an intent to rob it, and knocked at f»f .relat.«d by
to Kethe door, pretending to have business with the owner, and . Wild
lynge, 42.
being by that means let in, rifled the house, they were guilty of
burglary, (a)
Sect. 9. Also it hath been adjudged, that those were no less Kely. 52,53.63.
guilty, who, having a design to rob a house, took lodgings
in it, and then fell on the landlord and robbed him ; for the
law will not endure to have its justice defrauded by such
evasions.
Sect. 10. And for the like reason, a fortiori, it has been re- Crom. 32. Dalt.
solved, that where persons, intending to rob a house, raised a c. 151. 1 Hale,
HUE AND cry, and prevailed with the constable to make a search
l££
in the house, and having got in by that means, with the owner's
consent, bound the constable, and robbed the inhabitants, they
were guilty of burglary. For there cannot be a greater affront
to public justice, than to make use of legal process as a stale for
such villainous purposes ; and therefore the whole act is esteemed
tortious ab initio. (3)
As
(J) Lord Hale once doubted Whether entering part of the dwelling house. (M.S.—Appendix to
the boose by coming down the chimney was a Chetwynd, Bum, p. 86.)
t it_ appearing that the thief loosened
(3) " At the O. B. sessions, before Easter T.
i in his descent which fell into the room, *' 1704, Ann Hawkins was indicted for burglary :
be ruled it to be a burglarious breaking. (1 H. H. " and upon the evidence it appeared that she was acP. C. p. 553). It has, however, since been ruled " quaiuted with the bouse, and knew that the family
that getting into the chimney at the top, thereby to " were in the country ; that meeting with the boy
the honse with a burglarious intent, is both a "who kept the key, she desired him to go with het
breaking and entering, for that the chimney is a " to the house, and, to induce him, promised him a
il
" pot
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As to the fourth point, viz. What entry is sufficient to this
purpose.
Sect. 11. It seems agreed, that any the least entry, either with
the whole or with but part of the body, or with any instrument,
or weapon, will satisfy the word " intravit" in an indictment of
burglary ; as if one do but put his foot over the threshold, or his
hand, (a) or a hook or pistol within a window, or turn the key of
a door which is locked on the inside, or discharge a loaded gun
into a house, &c.

Dalt. c. 151.
Kelynge, 67.
Pulton, 132.
1 And. 115.
1 Hale, 553.555.
Crom. 31,32.
4 Comm. 345.
(a) See the case
of Geo. Gibbons
in point, Foster,
108.
+ Sect. 12. But it seems, that the instrument must be intro
Case of John
Hughes, cases duced for the purpose of committing the felony. Therefore,
C. L. 313.
where thieves, having bored a hole through the door with a center
bit, and part of the chips were found in the inside of the house,
yet as they had neither got in themselves, nor introduced a hand
or instrument for the purpose of taking the property, the entering
was ruled incomplete.
Sect. 13. It is certain, however, that in some cases one may be
1 Halc,439.555.
Fost. 350. 353. guilty of burglary, who never made an actual entry at all ; as
Kely. 11 1.
where divers come to commit a burglary together, and some stand
Crom. 32.
to watch in adjacent places, and the others enter and rob, &c.
for in all such cases, the act of one is in judgment of law the act
of all.
Sect. 14. And upon the like ground it has been deliberately de
Dalton, 151.
1 Hale, 555.
termined (6) upon a special verdict, that a servant who, confe
(6) Stra. 881. derating with a rogue, lets him in to rob a house, 8cc. is guilty of
10 St. Tr. 433.
burglary as much as the rogue himself ; for it is clear, that if the
servant were out of the house, the entry of the other would be
adjudged to be his also ; and what difference is there when he is
in the house ? (4)
Sect. 15. It is recited by 12 Ann. c. 7. " That there had been
some doubt, whether the entering into a mansion-house, without
breaking the same, with an intent to commit some felony, and
breaking the said house in the night-time to get out, were bur
glary ;" and thereupon it is declared and enacted, " That if any
" person shall enter into the mansion or dwelling-house of ano" ther by day or by night, without breaking the same, with an in" tent to commit felony, or being in such a house shall commit
" any felony, and shall in the night-time break the said house to
get out of the same, such person is, and shall be taken to be
" guilty of burglary, and ousted of the benefit of clergy, in the
" same manner as if such person had broken and entered the
" said house in the night-time, with an intent to commit felony
" there."
As
*' pot of ale. The boy
Boy accordingly went with her, " out any colour of title, and then rifling the house,
" opened tbc door and
nd let her in. She then sent the " was ruled to be within the statute against breaking
" boy for a pot of ale, robbed the house and went " the house and stealing goods therein." (1 E. 485.)
" off. This being in the night time, Holt, C. J.
The above arc cases of constructive breakings.
" Tracy and Bury adjudged it to be clearly bur(4) The breaking and entering need not both be
" glary in the woman ; for she prevailed with the on the same night to constitute tlie offence, for if
" boy by fraud to open the door with intent that the breaking be on one night and the entry through
«■ she might rob the house." (2 East, P. C. 485.)
the breaking on another night— both being nor" So getting possession bv a judgment against tanter, both shall be laid as done the last night.
" the casual ejector upon false affidavits andw ith- (1 H. H. P. C. 551)
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. As to the fifth point, viz. In what place this offence may
be committed.
Sect. 16. It seems to be the current opinion at this day, that
it can be committed only in a dwelling-house ; and that the indictment for it must necessarily allege the fact in domo mansionali. (5)
'
27 Ass. 38. Fost.38,39. 1 And. 302. S. P. C. 30. Kelyngc, 27. PophaiD, 42.

1 Hale, 550.
f^"',4^ 67
B. Cor. 93.
22 Ass. 39. 95.
Dalt.151.
Prin. P. L. 274.

Sect. 17. And Sir Edward Coke seems to say, that the break
ing a church, &c. is therefore burglary, because the church is the
mansion house of God. But I can find nothing in the more an
cient authors to countenance this nicety ; for the general tenor of
the old books seems to be, that burglary may be committed in
breaking houses, or churches, or the walls or gates of a town.—
And Staundforde and Anderson mention precedents of indict
ments of burglary in domo without adding mansionali. However
the constant course of late precedents and opinions makes it cer
tainly very dangerous, if not an incurable fault, to omit the word
mansionalis in an indictment of burglary in a house ; and there
fore without question, it ought always to be inserted where the
truth of the case will bear it. But surely it cannot be necessary
or proper to have any such word in an indictment of burglary in
a church, which, by all the books above cited, seems to be taken
as a distinct burglary from that in a house.
Sect. 18. However it is agreed by all, that a house wherein a
man dwells but for part of the year, (a) or a house which one has
hired to Jive in, and brought part .of his goods into, but has not
yet lodged in, or a chamber in one of the inns of court wherein a
person usually lodges, or house which a man's wife hires without
his privity, and lives in by herself without him, may be called his
dwelling-house ; and will sufficiently satisfy the words domus mansionalis in the indictment, whether any person were actually therein, or not, at the time of the offence.

If JonnNutt™0
brown in point,
j^e"'^^
Crom. 33.
Daltc. 151.
4 coke*^w
1 j0ne»,'394.
Kely. 43. 46.
£°PPulton, 13J.

+ Sect. 19- But it has been held, that burglary cannot be com- Lyon's case,
mitted in a house under repair, although part of the property of j6*yesC,L"
ks owner be there deposited ; for until he take possession with
intent to inhabit, it is not his mansion or dwelling-house.
+ Sect. 20. So also it hath been ruled, that burglary cannot Fuller's case,
be committed in an unfinished house, if neither the owner nor his ^£'C'*~169,
servants have taken possession of it, although one of the work
men of the owner sleep therein for the purpose of protecting it.

(5) As to what shall be considered the mansion
liousr, and to what buildings it shall extend—the
mansion not only includes the dwelling-house, but
also all the out-houses, such as bams, stables, cowhouses, dairy-houses, and the like, if they be part
of the messuage, though they be not under the
: roof or joining contiguous to it. 1 H.H.P.
C. 558.
John Egginton and others were indicted for
f in the dwelling-house of Matthew RobinIt appeared that there was a range

Sect.
of buildings, in the centre of which was a manufactory,&c; the wings were dwelling-houses of persons
engaged in Mr. B.'s manufactory, the whole being
under the same roof and within the same common
fence, but no internal communication. Mr. R.
Boulton lived in one wing, and a steward of his in
a house in the other wing. It was held that the manufuctory was no part of the dwelling-house of any
of the parties who lived in the wings ; and the
prisoners were discharged of the burglary. S E.
P. C. 496.
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3 Institute, 64.
Sect. 21. But all out-buildings, as barns, stables, dairy-houses,
B*Cor"i8o" ^tC' atl)om'n8 t0 a house, are looked upon as part thereof, and
Crompton,32. consequently burglary may be committed in them.
1 Hale, 558. Kety. it. 52. 82.
4 Com. 245.
Sect. 22. But if they be removed at any distance from the
house, it seems, that it has not been usual of late to proceed
against offences therein as burglaries.
Rex o. Garland,
m^rsa" me"
onacasercserved by Evnis,
13ann'

+ Sect. 23. And therefore it has been decided, that an outhouse occupied by the prosecutor with his dwelling-house, but
separated therefrom by an open passage eight feet wide, and not
connected with the dwelling-house, by any fence inclosing both the
said out-house and dwelling-house, is not a place in which a bur
glary can be committed.

Castle's case,
l Hale, oo8.

f Sect. 34. But it has been held, that the breaking and enterj„g m tne night-time into a bake-house eight or nine yards distance
from the dwelling-house, but connected with each other by means
of a paling, is burglary.

anthers 0S°n
+ Sect. 25. So also burglary may be committed in a shop adCases C.1L 287. jom'n8 to a house, if under the same roof, or within the cur
tilage, although there be no internal communication between
the shop and the house, and although no person sleep in the
shop.
l Hale, 556.
Croi'nK33J" 83>
Dalt.'c. i513 Inst. 65.
Co. Lit. 48.

Sect. 26. If several persons dwell in one house, as servants,
guests, tenants at will, or otherwise, having no fixed and certain
interest in any part thereof, and a burglary be committed in any
of their apartments, it seems clear, that the indictment shall lay
ti,e offence in the mansion house of the proprietor, &c.

Sect. 27. But if one hire a distinct apartment in a house for
his lodging for a certain time, and a burglary be committed
therein, I can see no good reason why the indictment may not
lay the offence in domo mansionali of such lodger ; for it seems to
be agreed, that the indictment for a burglary committed in a
See Rex r. Gan- chamber in one of the inns of court, may lay the offence in domo
»el,Cowp.4.
mansionali of the owner of the chamber ; and why may not such
an apartment, with as much propriety be called the mansion-house
of him that takes it, during the time that he has a certain interest
in it ? for so long as it is severed by the lease, it seems in the
eye of the law to be as distinct from the other parts of the house,
as if the person who rents it had a freehold or inheritance in it.
As to the objection, that he goes into the house by the same door
with the other inhabitants, and therefore is but an inmate, and the
whole ought to be considered but as one house, I answer, that
he must have some way to his apartment as incident to his in
terest in it, and that such way lying through a door which is com
mon to him with others, doth not make the apartment itself in any
respect less his own, than a way through a door belonging to
himself only would have done ; and if the law be so in this case,
it seems to me very reasonable also, that if such a lodger take also
a cellar in the said house, a burglary committed in such cellar,
may be alleged in domo mansionali of the lodger, whether the
cellar
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! any communication with the house or not (a) ; for since
it seems to be agreed, that a barn or stable, or other out-building near to a house, shall be looked on as part thereof, why should
not such a cellar have the like estimation ?

(a)Provlded the
5^""^°™ not.
of the house. 3
Sid <pum, for
Kel. 83. seems
Sect. 28. However it is agreed by all, that if one hire a part contmof a house to lodge in, which is actually divided from the rest,
and have a door of its oxen to the street, a burglary therein may be
alleged in domo mamionali of such person.
•f Sect. 29. It has therefore been decided, that when the owner Re* v. Rogers,
of a house had let the whole of it in apartments to different
persons, and did not inhabit any part of himself; and one of the a case reserved
inmates rented a shop, a parlour, and a cellar underneath, for the opinion
at oflS. 10*. a year, which cellar the owner afterwards reserved °f u>e Judge*,
to himself to keep lumber in, and deducted 10s. yearly from the
£\1. Ws. for the rent of the same, the shop and parlour of such
inmate, if feloniously broken open in the night-time, may be laid
to be the dwelling-house of such inmate.
T Sect. SO. So also where a house was situated in a mews, Trapshaw's
and the whole of it let out in lodgings to three families, with case,^ Cases C.
only one outer door, which was common to all the inmates, one
of whom rented the ground floor and a single room up one pair
of stairs, and the door of the parlour was broke open in the
night, it was determined that this parlour was well laid to be the
dwelling-house of the particular inmate.
+ Sect. 31. So also where a coachman lived in rooms situated Turner's case,
over the coach-house and stables of a public mews, but never paid Cases Cro. L.
any rent, nor were the premises rated in the parish-books except **9,
as appurtenances to the coach-house and stables, the way to
which was down a passage leading to a staircase which led to
these rooms through a door which was never fastened, but there
was a door at the top of the staircase to the rooms which was
locked at night, it was held, that these rooms were such a dwel
ling-house in which burglary might be committed.
+ Sect. 32. So also where the inmate of a house so let had Richard Cartwo apartments therein, viz. a sleeping room up one pair of roll's case,
stairs, and a working-shop in the garret, which he rented by the g^|"178jr.'
week as tenant at will, and a burglary was committed in the Cases Cro.
work-shop, it was determined that the burglary was well laid in
*05.
the mansion-house of such inmate.
Sect. 33. But if he had taken it as a shop or work-house for f^"'^
his use in day-time only, it seems that a felony therein cannot be 55s.
alleged in a mansion-house; not of him that lets it, because it is Vid. lSGco.a.
severed by the lease from that part of the house which belongs ?^ burglary'^
to him, nor of him to whom it is let, because he takes it not to the workshops
lodge in.
of the Plate
Glass "
f Sect. 34. But if two partners in trade respectively live in ad- torJ.
joining bouses, the shop underneath being common to both, and Jones' <
no internal communication between the two houses, but each of
'
them having an outer door from the street, each house may be
said to be the dwelling-house of its respective inhabitant, al
though the rent and taxes are paid out of the joint funds.
Sect.
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22 Ass. 95. 1
B. Cor. 93.
Daft c i5°i
(o) But see
ante, p. jag.
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Sect. 35. From what has been said it clearly appears, that no
burglary can be committed by breaking into any ground inclosed,
or b°otn> or tent>
(a)i f°r there seems to be no colour, from
any authority ancient or modern, to make any offence burglary
that is not done either against some house, or church, or the
walls or gates of some town.
As to the sixth point, viz. What degree of guilt is required
in the principal intention of the offender.

Dvcr, 99.
3 Inst. 65.
Croni 32-67l Hale, 562.

Sect. 36. It seems clear, that there can be no burglary but
where the indictment both expressly alleges, and the verdict also
finds, an intention to commit some felony; for if it appear that
the offender only meant to commit a trespass, as to beat the
party, &c. he is not guilty of felony.
Rex v. Bingley, t Sect. 37. And therefore where a servant embezzled money
o. B. Trin.
intrusted to his care, ten guineas of which he deposited in his
3 Jac. 2. M. S. trunk, and quitted his master's service, but afterwards returned,
broke and entered the house in the night, and took away the ten
i
guineas; it was adjudged no burglary, because it did not appear
that he entered to commit a felony, but a trespass only.

Sect. SB. However, it seems much the better opinion, that an
(«) Rer t>.
intention to commit a rape, (a) or such other crime which is made
w^'i'/'omt6' fe'ony by statute, and was a trespass only at common law, will
make a man guilty of burglary, as much as if such offence were
a felony at common law ; because wherever a statute makes any
offence felony, it incidentally gives it all the properties of a felony
at common law. (6)
As to the seventh point, viz. In what manner burglary is
deprived of the benefit of clergy.
f Sect. 39. By 18 Eliz. c. 7. " If any person or persons shall
" commit or do any manner of felonious burglary, he or they
" shall suffer death without benefit of clergy."
t Sect. 40. By 3 and 4 Will, and Mary, c. 9. " All and every
" person or persons that shall counsel, hire, or command any
" person to commit any burglary, shall not have the benefit of
" his or their clergy."
As
(6) Lord Hale states, that, to constitute burglary,
the house must be broken and entered with intent
to commit a felony at common law, and not a fact
made felony by statute. And lie therefore says,
it has been doubted whether breaking a house in
the night, with intent to commit rape, were bur
glary or not : Crompton thinking it would not, be
cause made felony by statute Wcstm. 2. c. 34. ;
and Dalton (Ch. 151. s. 5. Staraf. 81.) thinking it
would, because rape was originally felony at com
mon law, though reduced to misdemeanor by sta
tute. It seems, however, now, as Hawkins ob
serves, to be the better opinion, that if the house
be broke, and with intent to commit any felony,
whether so by common law or made so by statute,
the offence is burglary. (2 E. P. C. 511. Black.
Com. v. 4. c. 16.)

In the case of Rex t>. Knight and Roffey, who
broke into a dwelling-house in the night with in
tent to rescue some smuggled goods, which were
laid in the indictment as the property of the offi
cer, and stated the intent to be to steal those
goods, the jury found, that the prisoners broke
into the house with intent to take the goods on be
half of one Smith, from whom they had been
seized. The judge held, that this indictment was
not well supported, there being no intention to
steal ; but if the indictment had been for break
ing, &c. the house with intent feloniously to rescue
goods seized, &c. that being made felony by slat.
19 Geo. 2. c. 34. the Chief Baron and some
other of the judges held, that it would have been
burglary. (2 East, P. C. 510.)
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As to the eighth point, viz. Of the statutes which have
been passed with a view to prevent this offence.
•f- Sect. 41. By 23 Hen. 8. c. 5. " If any person or persons
" be indicted for the death of any evil-disposed person or per" sons attempting burglariously to break mansion-houses in the
" night-time, the person or persons so indicted shall be thereof
" fully acquitted and discharged."
t Sect. 42. By 10 and 1 1 Will. 3. c. 23. " Whoever shall ap" prehend any person guilty of burglary shall have a certificate,
" exempting him from all parish and ward offices." By 58 Geo. 3.
c. 70. s. 2. this certificate cannot be assigned to any other per
son.
+ Sect. 43. By 10 Geo. 3. c. 48. " Buyers and receivers of
" stolen jewels, gold or silver plate, watches, when the stealing
" shall have been accompanied with a burglary, shall be triable
" as well before the conviction of the principal, whether he shall
" be in or out of custody, as after, and transported for fourteen •
" years."

CHAP. XVIII.
v

OF ARSON.

Arson is a felony at common law, in maliciously and volun
tarily burning the house of another by night or by day.
And I shall consider,
1 . What is such a house in which arson may be committed.
2. Whether this offence may be committed in the offender's
own house.
3. How much of the house ought to be burnt.
4. With what degree of malice.
T 5. In what cases the benefit of clergy is taken from this of
fence.
As to the first point, viz. What is such a house in which
arson may be committed.
Sect. 1. It seems agreed, that not only a mansion-house, and
the principal parts thereof, but also any other house and the out
buildings, as barns and stables adjoining thereto, and also barns
full of corn, whether they be adjoining to any house or not, are
so far secured by law, that the malicious burning of them is
arson. And it is said, that in an indictment they are well express
ed by the word domus, without adding mansionalis.
Sect. 2. But it seems, that the burning of the frame of a house
or of a stack of corn, 8tc. is not accounted arson, because it cannot come nnder the word domus, which seems at present to be
thought necessary in every indictment of arson.
Sect.

J j^'gy68Britt. u 16.
S. P. C. 36.
lBoro 289
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Sect. 3. Yet anciently the burning of a stack of
counted arson; f and now by 9 Geo. 1. c. 22. it is arson to set
fire to any " house, barn, out-house; or to any hovel, cock, mow,
" or stack of corn, straw, hay, or wood."
Taylor's case,
Cases Cro.
Law, 46.

+ Sect. 4. But it has been determined, that a paper-mill is not
an out-house, within the meaning of the statute.
"
"
"
"
"
"
"

By statute 9 Geo. 3. c. 29. s. 2. " Whereas no effectual provision hath heretofore been made for preventing the burning of
mills, be it enacted, that if any person or persons shall (after
the 1st day of July, 1796,) wilfully or maliciously burn or set
fire to any wind saw-mill or other wind-mill, or any watermill or other mill, such person so offending, being lawfully
convicted thereof, shall be adjudged guilty of felony without
benefit of clergy."

Judd's case,
Cases Cro.
Law, 381.

T Sect. 5. It has also been determined, that setting fire to a
parcel of unthrashed wheat in the night, is not sufficiently de
scriptive of the offence of setting fire to " a cock, mow, or stack
" of corn," &c. to bring the offender within the statute.

Bex v. Donavan, Cases C.
L.64.
S. C. i Blk.
Rep. 682.

T Sect. 6. It has been determined, that the setting fire to an
apartment of a common gaol of a county to which a dwellinghouse for the keeper to live in adjoins, the entrance into the pri
son being through the dwelling-house, is arson, although a wall
separates the prison from the house.
As to the second point, viz. Whether arson may be com
mitted in the offender's own house.

Holme's case,
1 Jones, 351.
C. Car. 377.
Sed vide Fos
ter, 116.
Rex v. Spald
ing, Bury Lent
Assizes, 1780,
on a case re
served. Cases
Crown Law,
193.

Sect. 7. It seems clearly agreed, that one seised in fee, or but
possessed for years, of a house standing by itself at a distance
from all others, cannot commit felony in burning the same.

Rex t>. Brceme,
Old Bailey,
April Session,
1780, on a case
reserved, Cases
Cro. Law. 195.

+ Sect. 9. It has also been decided, upon the same reason,
that a tenant in possession, under an agreement for a lease for
three years, from a person who held under a building lease, is
not guilty of arson by burning the house, for it is the injury to
the possession which this law means to punish.

Pedley's case,
Cases Crown
Law, 309.
S. C. Cald. 818.
1 Hale, 568,
569.
3 Inst 67.
Dalt c. 105.
Cro. Car. 338.

+ Sect. 10. It has also been decided, that a tenant from year
to year, or from month to month, cannot be guilty of arson by
burning the house of which he is so in possession.

+ Sect. 8. It has also been decided, that a tenant in possession
of a copyhold dwelling-house cannot be guilty of arson by burn
ing the same, although he had a long time before surrendered it
into the hands of the lord of the manor, to the use of another
person, his heirs and assigns, for securing the payment of money
borrowed; for while the tenant continues in possession, it is his
own house.

Sect. 1 1 . Also it seems the much stronger opinion, that a
man so seised or possessed of a house in a town, who burns
his own with an intent to burn his neighbour's, but in the
event burns his own only, is not guilty of arson; for by the ge
neral tenor of the books speaking of this offence, it seems to
be
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be supposed to be done in the house of another, and not of the
offender. (1)
t Sect. 12. It is however determined, that a widow entitled to Harris' case.
redemption of which had descended from her husband to her in- 11 '
fant children, and for whose benefit she had let it and received
the rent, is guilty of arson by burning it in the possession of her
tenant.—And it was said, that if she had been seised of the free
hold, it would still have been felony ; from whence it is contend
ed, that a reversioner who shall maliciously fire the houses in
possession of his tenants under leases from himself or his ances
tors, will be guilty of arson.
+ Sect. 13. It has also been determined, that if a pauper ad
mitted into a parish poor-house set fire to the room in which she
with other paupers sleep, she is thereby guilty of arson; for this
is the house of the parish.
+ Sect. 14. So also it has been determined to be arson in a Rex v. Donaprisoner confined for debt in a county gaol, to set fire to the little ™ * B1, ^Pbox which forms his aparment in the prison.
Sect. 15. So also, although no act which is only a crime in re- Keljnge, 89.
spect of the injury which it does, or may do, to another, be made Fo,t. 115>
felony by reason of an intention thereby to commit a felony, if
such intention be not executed ; yet if the house set fire to be in
a town, this is certainly an offence highly punishable in regard
of the malice thereof, and the great danger to the public which
attends it, and the offender may be severely fined, and imprisoned
during the king's pleasure, and set on the pillory, and bound
to his good behaviour during life.
As to the thied foint, viz. How much of such house ought
to be burnt.
Sect. 16. It seems to be clearly agreed, that neither a bare in- 1 Hale, 570.
teqtion to burn a house, nor even an actual attempt to do it by J j'^J^gg05'
putting fire to part of a house, will amount to felony, if no part 4 comm. its.
of it be burnt; for the indictment must have the words incendit
et combussit.
Sect. 17. But it is certain, that if any part of the house be
burnt, the offender is guilty of felony, notwithstanding the fire
afterwards be put out, or go out of itself.
By statute 6 Anne, c. 21. " any servant negligently setting fire
" to a house or out-houses, shall, on conviction before two jus" tices of the peace, forfeit £ 100, or be sent to the house of cor" rection for eighteen months."
By 43 Geo. 3. c. 58. s. 4. it is enacted, " That if any person
" or persons, from and after the 1st of July, 1803, shall, either
" in England or Ireland, wilfully, maliciously, and unlawfully,
" set fire to any house, barn, granary, hop oast, malt-house,
" stables,
(l) But if he set fire to his own house, mali- son; or if he set fire to his own house in a town,
ciotnly intending to fire the house of B. and also and thereby in fact others be burnt down, he is
thereby do bum the house of B. he is guilty of ar- also guilty of arson. (3 East, 1031. Isaac's case.)
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" stables, coach-house, out-house, mill, warehouse, or shop,
" whether such house, barn, granary, hop oast, malt-house,
" stable, coach-house, out-house, mill, warehouse, or shop shall
" then be in the possession of the person or persons so setting
" fire to the same, or in the possession of any other person or
" persons, or of any body corporate, with intent thereby to in" jure or defraud his majesty, or any of his majesty's subjects,
" or any body corporate, that then and in every such case the
" person or persons so offending, their counsellors, aiders, and
' abettors, knowing of and privy to such offence, shall be and
" are hereby declared to be felons, and shall suffer death as in
" cases of felony, without benefit of clergy."
The statute 52 Geo. 3. c. 130. " for the more effectual pu" nishment of persons destroying the properties of his majesty's
" subjects, and enabling the owners of such properties to re*' cover damages for the injury sustained," recites the passing of
the statutes 1 Geo. 1. s. 2. c. 5., 9 Geo. 1. c. 22., 9 Geo. 3.
c. 29., 41 Geo. 3. c. 24., and 43 Geo. 3. c. 58. and that it is
expedient and necessary that more effectual provisions should
be made for the protection of property not within the provisionsof the said acts; and enacts, " that every person who shall, from
" and after the passing of this act, wilfully or maliciously burn or
" set fire to any buildings, erections, or engines, which shall be
" used or employed in the carrying on or conducting of any
" trade or manufactory, or any branch or department of any
** trade or manufactory of goods, wares, or merchandize of any
" kind or description whatsoever, or in which any goods, wares,
" or merchandize shall be warehoused or deposited, shall, upon
"being lawfully convicted thereof, be adjudged guilty of felony,
" without benefit of clergy, and shall suffer death as in cases of
" felony without benefit of clergy."
As to the fourth point, viz. With what degree of malice
such house ought to be burnt.

(a) l Hale, 569. Sect. 1 8. It seems clear, that if the fire happened through negliplow 'i75
gence («) or mischance, it cannot make him who is the unfortuIJ'
nate cause of it, guilty of arson; for the indictment must allege the
offence to have been done voluntarii, malitia sua preccogitata et
felonici. Yet if one maliciously intending to burn only the house
of A. happen thereby to burn the house of B. it is certain that
he may be indicted as having maliciously burned the house of B.
for where a felonious design against one man misses its aim, and
takes effect upon another, it shall have the like construction as
if it had been levelled against him who suffers by it.
As to the fifth point, viz. In what cases arson is deprived
of the benefit of clergy.
"
"
"
"
"

+ Sect. 19. By 4 and 5 Philip and Mary, c. 4. it is enacted,
That all and every person and persons that shall maliciously
command, hire, or counsel any person or persons wilfully to
burn any dwelling-house, or any part thereof, or any barn then
having corn or grain in the same, shall not have the benefit of
his or their clergy."
f Sect.
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f Sect. 20. By 9 Geo. 1. c. 22. "If any person or persons
*' shall set fire to any house, barn, or out-house, or to any hovel,
" cock, mow, or stack of corn, straw, hay, or wood ; or shall for" cibly rescue any person, being lawfully in custody of any offi" cer, or other person, for any of the offences aforesaid ; or if
" any person or persons shall by gift or promise of money, or
" other reward, procure any of his majesty's subjects to join him
" or them in any such unlawful act, every such person so offend" ing shall suffer death without benefit of clergy." (2)
T Sect. 21. It seems, that accessaries after the offence are still lHale, 573.
entitled to the benefit of clergy.
(8) There was some difficulty before the pass
ing this statute as to what statutes ousted clergy in
cases of arson ; but it is not necessary now to go
into the question, as those doubts probably sug
gested the above clause in 9 Geo. 1. which clearly

ousts clergy in cases ofarson. The reader, however,
who is curious on the point, may consult H. H.
P. C. sub tit Arson, (Vol. 1. 578. Vol. 2/347.
11 Rep. 35. Foster, 330.)

CHAP. XIX.
(1) OF SIMPLE LARCENY.
And now we are come to offences against the goods of another,,
which are generally called larcenies, from the Latin word latrocinium, of which there are two kinds :
1.
(1) Larceny, or theft, is thus defined by Bracton, theft, there must be, 1. " a wrongful taking and
the oldest writer who composed a regular treatise carrying away"—2. of the goods and chattels, as
upon our laws (for Glanville is much too summary distinguished from any thing which in fact or in
a composition to be called a treatise upon Law,) contemplation of law is part of the freehold and of
" Furtum est, secundum leges, Contrectatio rei aUetuB some value—3. with intent to convert them to the
fraudulenta, cum ammo furandi, invito illo domino, taker's use, or, as the civilians express it, " lucrt
cujus res ilia fuerit" 11 Cum animo dico, quia sine causd," which distinguishes this taking from* taking
animofurandi nan enmmittitur." (De Corona, 1. 3. c. with a view to destroy them, or merely to deprive
Si.) This definition he evidently copied from the the owner of them, which may be from motives of
Civil Law, for " Furtum" is defined by the civilians malice ; and with a view to malicious mischief to
in almost the same words, except that by the Civil the owner. And lastly, it must be without the
Law taking the mere use of a thing was theft. owner's consent, (invito domino.)
There is a case, however, existing which falls
Furtum est Contrectatiofraudulosa lucrifaciendi gra
tia, vtlipsuu rei, vel etiam nsus ejus possession!- ve. under none of the definitions of larceny : it was
an indictment against two servants for stealing two
(Just. lus. lib. 4. tit. 1. s. 1.)
Lord Coke, Mr. J. Blackslone, and Mr. East, bushels of beans, the property ofJohn Wimble their
all define larceny to be a felonious taking, but it is master. The jury found as facts that they, by means
submitted that though this be true in fact, yet it of a false key, took the beans from the granary
is vicious as a definition. The defining terms of a and fed their master's horses with them, they choos
definition should not themselves want defining ; ing to give the horses more than their master al
and as to what shall amount to a felonious taking lowed, but that they did not take them for their
is the very matter of inquiry. Mr. J. Eyre, in the own use or benefit—it is said a majority of the
debate on Pear's ease, (2 E. P. C. 553.) seems to judges held this to be larceny, but upon what prin
have expressed himself with more correctness when ciple it is hard to understand.
There are also two recent cases of finding which
be described Larceny to " be the wrongful taking of
goods with intent to spoil the owner of them, were held to be larceny. The one occurred before
causi him."
Mr. Justice Lawrence, at the Stafford Assiz. 1804.
The definition as given by Mr. East, omitting The prisoner found a pocket-book containing bank
the word " felonious," may perhaps be correct. He notes, on the highway, which he converted to liis
aays it is the wrongful or fraudulent taking and own use. Lawrence J. is reported to have said, that
carrying away, by any person, of the mere personal if a man-find property and cither knows the owner,
goods and chattels of another from any place, with or there be any marks upon it to ascertain the
an intent to convert them to his the taker's own use owner, and the finder, instead of returning it, con
and make them his own property without the con verts it to his own use, it is a felonious taking and a
sent of the owner."
t larceny.—In the other case, two prisoners had found
In order to constitute the crime of larceny or a bill of exchange which they endeavoured to ne
gotiate.
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1. Simple Larceny.
2. Mixed Larceny.
Simple larceny is also of two kinds,
1. Grand Larceny.
2. Petit Larceny.
Dalt, c. 107.
1 Hale, 503,
504.

Simple ghand larceny is a felonious and fraudulent taking
and carrying away, by any person, of the mere personal goods of
another, not from the person, nor out of his house, above the
value of twelve-pence.
For the better explication of which definition, I shall consider
the several parts of it ; as,
1. What shall be said to be a felonious and fraudulent taking.
2. What shall be said to be a carrying away.
3. By whom the offence may be committed.
4. What are such goods the taking whereof may be felonious.
5. How far such goods ought to belong to another.
6. Of what value they must be.
7. In what cases simple grand larceny is deprived of the benefit
of clergy.
As to the first point, viz. What shall be said to be a felo
nious and fraudulent taking.

Kely. 24.
B. Cor. 45. 48.
(a) If a horse
be stolen, tbe
indictment

Sect. 1 . It is to be observed, that all felony includes trespass ;
ami that every indictment of larceny must have the words felonice*
cepit, as well as asportavit (a) ; from whence it follows, that if the
party be guilty of no trespass in taking the goods, he cannot be
guilty of felony in carrying them away.

" cepit et abduxit i" if a sheep, &c. " cepit et efugavit." 1 Hale, 504. C. Cir. Com. 320.
3 Inst. 102.
l Hale, 504.

Sect. 2. And from this ground it hath been holden, that one
who finds such goods as I have lost, (2) and converts them to his
»
own
gociate. Gills J. is stated to have told the jury that where he took up the gentleman and his trunk and
it was the duty of any man who found property to where he set him down, and therefore he ought to
endeavonr to discover the owner, and restore and have restored it to htm. A similar circumstance
not convert it to his own use ; that the concealing occurred again at the Old Bailey, in 1786. Wynne,
it and appropriating it to his own use, was the who was a hackney coachman, had taken up the
stealing of it.—These cases are from the M. S. prosecutor with several packages at the Adelphi
notes of Mr. Chetwynd, the learned Editor of Burn, and set him down in Orchard Street, when the pri
and the rulings, certainly, are of two most eminent soner and a servant took all the things out of the
coach, except a small corded box in the seat, which
judges ;—but finding the goods of another and con
verting them to the use of the finder, is the very contained several articles ; for the stealing of which,
principle of the action of trover, and it seems and of the box itself, the prisoner was indicted.
very like converting the proper subject matter of The prisoner being discharged, drove off, and soon
a civil action into a felony. It is also directly after the box was missed. In a few days the pri
against the dictum of Lord Coke, who says, (3 Inst, soner was traced and taken, and the box found, in
c. 34.) " If a man find goods and conceal or deny consequence of a direction from him, at n Jew's,
uncorded, and part of the goods only in it ; particu
them it is no felony."
(2) With respect to finding goods, it must be larly several papers were missing, and among them
bona fide finding and the owner not known, as, two books mentioned in the indictment. The jury
when a gentleman left his trunk in a hackney coach, were of opinion, under the circumstances that I lie
and the coachman took and converted it to his own coachman uncorded the box and destroyed the
use, it was held felony, for he must have known papers with an intent to embezzle the goods found
in
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own use, animo furandi, is no felon; and & fortiori, therefore, it
must follow, that one who has the actual possession of my goods
by my delivery for a special purpose, as a carrier who receives
them in order to carry them to a certain place ; or a tailor who
has them iu order to make me a suit of clothes ; or a friend who
is intrusted with them to keep for my use ; cannot be said to steal
them, by embezzling of them afterwards.
Sect. 3. And herein our law differs from the civil, which, agreeably to the Mosaical law, having no capital punishment for bare
thefts, deals with offences of this kind as such, as in strict justice
most certainly it may ; but our law, which punishes all theft with
death if the thing stolen be above the value, of twelve-pence, and
with corporal punishment if under, rather chooses to deal with
them as civil than criminal offences, perhaps for this reason in the
above-mentioned case, concerning goods lost, because the party
is not much aggrieved where nothing is taken but what he had lost
before : and for this cause in the other cases, concerning the em
bezzling of goods delivered to another by the owner, because the
party being intrusted with the whole possession, it may be pre
sumed that both the offender and his offence are known, and con
sequently the person injured is supposed to have a remedy by
action against him ; from which consideration some have made it
part of the definition of larceny, that it be committed without the
knowledge of the owner ; and it seems rigorous to have recourse
to severe laws, where, probably, more gentle ones- will be effectual.

143
13E«L4. 9,10.
*■ p* ^ *"

S. P. C. 25.
Sce Exod-

d«H. c. 101.
Bract. 1. 3. 150.
"jj*^ ^j^5-

There is also a constructive taking of the whole in the law,
even where the thing has been delivered by the owner himself,
first, for a special purpose, and 1. where he has been beguiled into
a delivery of it, not intending to part with the absolute property
in it. In which cases the law presumes it still to remain in his
possession. See post, Pear's case ; Temple's case, and other
following cases.
Sect. 4. And agreeably hereto it has been resolved, that even l Hale, 505.
those who have the possession of goods by the delivery of the g3p'£'^510'
party, may be guilty of felony by taking away part thereof, with rialt.C loi.
an intent to steal it ; as if a carrier open a pack and take out part Kcly. S5.
of the goods ; or a weaver who has received silk to work ; ora lRl ■Abr' 73,
miller who has corn to grind, take out part with an intent to steal
it ; in which cases it may not only be said that such possession of
a part distinct from the whole was gained by wrong, and not de
livered by the owner, but also that it was obtained basely, fraudu
lently, and clandestinely, in hopes to prevent its being discovered
at all, or fixed upon any one when discovered.
Sect. 6. Also it seems generally agreed, that one who has the 3 H. r. i?.
bare
in the box; and found him guilty. And in Easter with an intent to convert them to his own use, wa»
Terro, 1786, a majority of the judges held the con- a trespass. The policy of the decision cannot be
viction proper, (8 East, 664.) If, as it is clear it doubted, but in matters of law judges ought never
ought, every taking to constitute a larceny must in- to depart from the rigid rule of law. It is their
elude a trespass, these cases seem to go to the ex- province "jm dicere," not "jus dare ;" and if the
treme point. It is difficult to say, that a man is a tres- convenience or inconvenience resulting from conpasser, because the owner leaves a thing with him. struction of law, is to be admitted as a valid arguIn the Utter case, however, it may be said that the raent, it will leave a latitude of construction ultiprisooer knowing the owner and where he was to mutely productive of more evil than good. Sce
be found, the taking the goods out of the coach, Note 1.
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21 H.7. 14. ^
f P°C525137
Dait! c. 102.
Moor, 246.
i°Halc4505
667. ' '

bare charge,^) or the special use of goods, but not the possession
°^ tnem» as a shepherd who looks after my sheep, or a butler
who takes care of my plate, or a servant who keeps the key to
my chamber, or a guest who has a piece of plate set before him
m an 'nn' may De 8u*^y °f felony, in fraudulently taking away the
same ; for in all these cases the offence may as properly come
under the word " cepit ;" the injury to the owner is as great, and
the fraud as secret, and the villainy more base, than if it had
been done by a stranger.
Rex ».Murray,
-f Sect. 7. So also, if the clerk to a banker or merchant have
October Seuum tne care °^ money' or ^ ne nave acceS8 to "l f°r special and par1781i
' ticular purposes, and is sent to the bag or drawer for money, for
the purpose of paying a bill, or if he is sent for the purpose of
bringing money generally out of that bag or drawer, and, at the
time he brings that money, he clandestinely and secretly takes
out other money for his own use, he is as much guilty of a
felony as if he had had no care of the money, or access to the
bag or drawer whatsoever.

Tatum's Case,
+ Sect. 8. So also where a person being left in an apartment,
o. B. May
pawns the furniture or other property under his care, with a felcSession, 1785. rj ■ i » f» •»• f i
But see post. nious design to steal it, it is felony.
Cb. 43. page 327, sect. 10.
Bass's Case,
+ Sect. 9- And, in general, where the delivery of the property
Cases in Cro. js made for a certain, special, and particular purpose, the posw* 2I5'
session is still supposed to reside, unparted with, in the first pro
prietor. Therefore, where a master delivers goods to his servant
to carry to a customer, but instead of so doing he converts them,
on his way, to his own use, it is a felonious taking ; for the mas
ter had a right to countermand the delivery of them, and there
fore the possession remained in him at the time of the conver
sion.
(a) o. B. 1779, f Sect. 10. So also, if a watchmaker steal a watch delivered
(6) 03B.1758 to n^m to c'ean
or if" one stea' clothes delivered for the purNo. 18.
' pose of being washed ; (b) or goods in a chest delivered with the
(c) O. B. 1779, key for safe custody ; (c) or guineas delivered for the purpose of
(d) Ann Atkin- being changed into half-guineas ; (d) or a watch delivered for the
son's Case,
purpose of being pawned : (e) in all these instances, the goods
Cases Cro.
taken have been thought to remain in the possession of the proLaw.' 247.
prietor, and the taking of them away held to be felony.
(«) Cases Cro. Law. 320.
Sect.
(3) A man cannot be said to take tliat of which be in mere et turn in possessione promi, coci, pastohe is already in possession. Lord Coke, therefore, ris, &c." " So if a taverner set a piece of plate
i a distinction between a possession and a bare before his guest to drink in it, and he carry it
charge : " There is," says he, " a diversity between away, it is larceny ; for it is no bailment." With
a possession and a charge; for when I deliver respect to cases of possession, he states the disgoods to a man, he hath the possession of the tinction between those who gain possession anhno
goods, and may have an action of trespass if they furandi and such as do not. The intent to steal, he
be taken or stolen out of his possession. But my says, must be when the thing comes to his hands
butler or cook that in my house hath charge of my or possession ; for if he hath possession of it once
vessels or plate, hath no possession of them, nor lawfully, though he hath the animus furandi aftershall have any action of trespass as the bailee shall; wards and carrieth it away, it is no larceny. (3
and therefore if they steal the plate, &c. it is lar- lust 47, 107.)
ceny. And so it is of a shepherd; for these things
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Sect. 1 1 . Also it seems clear, that if a carrier, after he has
brought the goods to the place appointed, take them away again
secretly, ammofurandi, he is guilty of felony; because the possession which he received from the owner being determined, his
second taking is in all respects the same as if he were a mere
stranger.
Sect. 12. And not only he who first lays his hands on my
goods himself, but in many cases he who receives them from
another, may be guilty of feloniously taking them ; as if a person
intending to steal my horse, take out a replevin, and thereby have
the horse delivered to him by the sheriff ; or if one, intending to
rifle my goods, get possession from the sheriff, by virtue of a
judgment obtained, without any the least colour or title, upon
false affidavits, &c. in which cases the making use of legal pro
cess is so far from extenuating that it highly aggravates the
offence, by the abuse put on the law, in making it serve the pur
poses of oppression and injustice.

3 Inst. 107.
or. 160.
/mile, 505.

i Hale,507.
3 In* i<>8.
^
Raym. 476.

Sect. 13. Also he who steals my goods from J. S. who had isE. 4. 3.
stolen them before, may be indicted, or appealed, as having |•F^'• 61g^82'
stolen them from me, because in judgment of law the possession
pp'
as well as the property always continued in me.
B. Coron. n.
+ Sect. 14. And it seems, that where the property is obtained
with a preconcerted design to steal it, the possession is supposed
to conrinue_wi&the__frue_ownert whatever may beTEe means or
the pretence under which the property is obtained.
+ Sect. 15. Therefore where a person goes into a shop under
pretence of buying goods, (J~) and they are delivered to him to
look at, and he then runs away with them ; or where a person
goes into a market and obtains a horse for the purpose of trying
its paces, (g) and rides away with it; it is felony.
+ Sect. 16. So also if a person hire a horse of a livery-stablekeeper, to go to a particular place, and promise to return in the
evening of the same day, but instead of so doing, immediately
sells the horse, and converts the money to his own use, it is felony.
+ Sect. 17. So also where a person hired a post-chaise for
three weeks or a month, to go a tour round the North, for the
use of which it was agreed that he should pay at the rate of five
shillings a day during the time that he kept it; and that, on his
return, if he chose to keep it, the price was fifty guineas, and he
went away with it, and never returned it, it was determined to be
larceny.
+ Sect. 18. So where a person left a note at a hosier's shop,
desiring that he would send some silk stockings to his lodgings
to look at, and looked out three pair, and went away with them
while the hosier, by his desire, went home to fetch other goods,
he was adjudged guilty of larceny.

(/)Raym.
276*
(g)Kely.
Case of John
^
ses^m^''
Cases c. L.
«9.
Major SemPle's Case>
j„|j Se*s?i786.
Cases C. L.
327'•

sharplessaud
Greatrex's
°JJa
Sess. 1772.
Cases C. L. 88.

+ Sect. 19. So where A. obtained a bill of exchange from B. Aickle's Case,
under a pretence of discounting it, but instead of so doing converted it to his own use.
~J '
vol. 1.

l

t Sect.
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+ Sect. 20. So also to obtain the delivery of money with a
design feloniously to take it away, under the false pretence of
haviug found a diamond ring of great value, or, as it is called, by
the practice of ring-dropping, has been determined to be a takingfrom the possession of the owner.

Rex v. Horner,
f Sect. 21. So also where the prisoner decoyed the prosecutor
Cald. Rep. 295. jn{0 a public-house, and introduced the play of cutting cards, and
then, under pretence of having won, swept the prosecutor's
money into his hand, and ran away with it.
f Sect. 22. So where a tradesman delivered a parcel of goods
Wilkins's Case,
Old Bailey,
to his servant to carry to a customer, and the prisoner contrived
April Scss.
1789, on a case to meet the servant on his way, and on pretence that he was
going, by the desire of the customer, to the master's shop, to
reserved.
fetch this parcel in lieu of another, obtained the delivery of it, by
exchanging it for a parcel of old rags of no value, which he had
purposely with him, it was determined to be a felonious taking
of the property from the possession of the master.
+ Sect. 23. But if it appear that the horse, chaise, or other
(a) Charlewood's Case,
property was fairly and bona fide hired, (a) or that the goods
Cases C. L.
were really sold, and a credit given to the party, (b) or that the
317.
person actually played at cards on his own account, and lost the
(b) Pepper's
Case, O. B.
money, (c) the property in such cases is changed, and the pos
Oct. Sess. 1793. session of it out of the first owner, and therefore the fraudulent
(c) Rex v.
conversion of it afterwards cannot be felony ; for to constitute
Nicholson,
Jones, and
larceny, the felonious design must exist at the time the property
Chappie, O. B. is obtained. (4)
Jan. Sess. 1794,
coram Macdonald, ChiefBaron, present GnosE and Rooke, Justica.
See the case of
Rex v. Meers,
1 Show. 50.
■where in Tri
nity Term, 1
Will, and Mary,
this question
was argued on
a special ver
dict, and deter
mined to be no
felony.
Kely. «4. 81.
Show. 57.

Sect. 24. It seems not to have been clearly settled at common
law, whether a lodger who stole the furniture of his lodgings,
were indictable as a felon, inasmuch as he had a kind of special
property in the goods, and was to pay the greater rent in consi
deration of them; but if it had appeared clearly, from the whole
circumstances of the case, that the first intention of the party in
coming to the house was not to have the conveniency of lodging
in it, but only, under the colour thereof, to have the better oppor
tunity of rifling it, and to elude the justice of the law, by endea
vouring to keep out of the letter of it, by gaining a possession of
the goods with the consent of the owner, I cannot see any good
reason why such a person should not be esteemed as much a
felon as a mere stranger, inasmuch as his whole design was to
defraud the law, and the consent of the owner was grounded on
a supposition of his coming as a lodger, and could never have
been gained if the truth had appeared, which the party shall get
no advantage by falsifying ; and it brings a contempt upon the
justice of the nation to suffer its laws to be evaded by such little
contrivances.

(4) The result and principle of these cases when
a delivery is obtained by fraud is this; that when
the delivery is obtained from the owner by fraud
and falsehood, with an intent at the time to steal
the article delivered, it is a felony, and the deli
very in fact by the owners will not pass the legal

possession. But if a credit was given by the
owner, and he intended to part with his goods ab
solutely, and not merely the possession, then it is
not a felony, although the person receiving ' '
intended never to pay for or return them.
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contrivances. However, this question is now settled by the sta
tute 3 and 4 Will, and Mary, c. 9As to the second point, viz. What shall be said to be such
a earn ing away of the thing stolen, as will bring the case within
the word asportavit.
Sect. 25. The word " asportavit" is necessary in every indictment of larceny ; and it seems, that any the least removing (5)
of the thing taken from the place where it was before, is sufficient for this purpose, though it be not quite carried off; and
upon this ground the guest, who, having taken off the sheets
from his bed with an intent to steal them, carried them into the
hall, and was apprehended before he could get them out of the
bouse, was adjudged guilty of larceny.

sinst. i08.
* Vent- 215.
g PC^Jfi
b. Cor. iof.
3 In5t- 109Ej^s'fi508'
Crom. 36.

Sect. 26. So also was he who having taken a horse in a close Dalt. p. SOI.
with an intent to steal him, was apprehended before he could get KelJ- 31him out of the close.
Sect. 27. Neither is he less guilty who pulls off the wool from (o) See Maranother's
sheep,
,im
r» or (a)
\ / strips
r their skins, with an intent to steal *|n's
Casesc^e>
C.L.
,hem2d edit. 158.
Sect. 28. So also is he who intending to steal plate, takes it
out of a trunk wherein it was, and lays it on the floor, and is surprised before he can carry it off.
+ Sect. 29. So also where a man, with a felonious intention,
had removed goods from the head to the tail of a waggon, it was
held a sufficient removal to constitute a carrying away.
+ Sect. SO. So also where a diamond ear-ring was snatched
from a lady's ear, but lodged in the curls of her hair, it was held
to be a sufficient asportation, although it was not taken away by
the thief.
+ Sect. 3 1 . But where a man was indicted for stealing the
contents of a bale of goods in a waggon, and it appeared that
the bale lay horizontally, and that he had set it on its end, but
had not removed it from the spot, it was held, upon a case re
served, not to be a sufficient carrying away.
As to the thied point, viz. By whom larceny may be com
mitted. (6)
Sect. 32. It is certain, that afeme covert may be guilty thereof
by stealing the goods of a stranger, but not by stealing her husband's, because a husband and wife are considered as one person
in law ; and the husband, by endowing his wife at the marriage
with all his worldly goods, gives her a kind of interest in them ;
for which cause, even a stranger cannot commit larceny in taking
the goods of the husband by the delivery of his wife; as he
may
(5) The civil law and the law of England agree
on this point, " Quurrj ergo furtum sit contrectaiio,
Le. re radio a loco." Heinec. Elem. Jur. $1041.

Kely.si.
i Hale, 508.
Coslet's Case,
CLapier's Case,
C. L,

Cases C. L.
204. »**««.

1 Hale, 514.
pjjf
b. Cor. 14. 77.
Halt c. 104.
Jjj jr"'*'3J
s. P. C. 94. '
Crom. 35.

(6) Joint tenant or tenant in common of a chattel cannot be guilt; of stealing the same from each
other, for the property and possession is in both.
(I Hale, 513.)
l2
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may by taking away the wife by force and against her will, toge
ther with the goods of the husband. (7)
Grotius de
Jure, b. 2.
c. 2. s. 6, 7.
Puffeiid. b. 2.
c. 6.
Britton, c.( 10.
l Haie.W. 565.
4 Comm. 3i.

Sect. S3. It is said to be no felony for one reduced to extreme
necessity, to take so much of another's victuals as will save him
from starving ; but if such his necessity be owing to his unthriftiness, surely it is far from being any excuse. + And this seems
to be an unwarranted doctrine, borrowed from the notions of
some civilians ; at least it is now antiquated, the law of England
admitting no such excuse at present. But a judge ought to be
tender in these cases, and use much discretion and moderation.
As to the fourth point, viz. What are such goods, (8) the
stealing whereof may amount to felony.

1 Hale, 509.
1 Mod. 89.
Allen, 83.
1 Vent. 187.
S. P. C. 25.
Strange, 1137.
2 Comm. 16.

Sect. 34. First, They ought to be no way annexed to the
freehold. And therefore it is no larceny, but a bare trespass, to
steal corn or grass, growing, or apples on a tree, or lead on a
church or house ; but it is larceny to take them being severed
from the freehold, whether by the owner, or even by the thief
himself, if he sever them at one time, and then come again at
another time and take them.—And the general reason of this
distinction between chattels fixed to a freehold and those lying
loose, perhaps may be this ; because the former, not being to be
removed without trouble and difficulty, are not so liable to be
stolen, and therefore need not to be secured by so severe laws as
the other require. + But many of the descriptions of property
which come within this notion of an adherence to the freehold,
being thereby placed in a situation extremely precarious and un
protected, the legislature has from time to time imposed various
penalties upon the stealing of them ; which will be fully con
sidered in a subsequent part of this chapter.

Strange, 1133.
Sect. 35. Secondly, They ought to have some worth in
Sess. Cas. 378. themselves, and not to derive their whole value from the relation
3 Inst. 109.
they bear to some other thing, which cannot be stolen, as paper
B. Cor. 155.
or parchment on which are written assurances concerning lands,
S. P. C. 25.
or obligations, or covenants, or other securities for a debt or
Cram. 27.
other chose in action. And the reason wherefore there can be no
8 Rep. 33.
4 Comm. 234. felony in taking away any such thing seems to be, because, gene
rally speaking, they being of no manner of use to any one but
the owner, are not supposed to be so much in danger of being
stolen, and therefore need not to be provided for in so strict a
manner as those things which are of a known price, and every
body's
(7) If a wife commit larceny in the company of upon her to prove her coverture, or else she i ly be
her husband, both of them may be indicted, and found guilty. (2 East, p. 560.)
if the husband be convicted the wife shall be ac
(8) There can be no property in the human
quitted. But if the husband be acquitted, and it body, either living or dead. In the case of Dr.
appear that the felony was her own voluntary act, Handasyde, trover was brought against him for a
(by which must he understood that the husband if
two children which
the bodies of tw
present had no knowledge ofor participation in the grew together. Lord Chan. Willes held the ac
fact,) she may, upon the same indictment, be con tion would not lie, as no person had any property
victed, for the charge is joint and several. And if in corpses. It is usual, however, to indict those
a woman insist that she is the wife of the man in who steal dead bodies, as offenders against public
whose company the felony was done, she may be decency. A late statute has also passed, 54 Geo. 3.
indicted by her husband's name and her own with c. 101. making it felony to steal any child under
an alias and the addition of spinster, and it will lie 10 years of age. Vide ante, p. 128. the statute.
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bbdy's money ; and for the like reason it is no felony to take
away a villein, or an infant in ward, &c. . . ,
Sect. 36. Thirdly, They ought not to be things of a base
nature, as dogs, cats, bears, foxes, monkeys, ferrets, and the like,
which, howsoever they may be valued by the owner, shall never
be so highly regarded by the law, that for their sakes a man shall
die ; as he may for stealing a hawk, known to him to be reclaimed, not only by force of the statute of 37 Ed. 3. c. 19. but
also at common law, in respect of that very high value which
was formerly set upon that bird.

H9

sinst. ios.
J Jjj0, 1
Crom. 36.
Dalt. c. 103.
* columns,

+ Sect. 37- But by the 10 Geo. 3. c. 18. stealing any dog or
dogs of any kind or sort whatsoever from the owner thereof, or
from any person entrusted by the owner therewith, or know
ingly selling, buying, receiving, harbouring, keeping, or detaining
any such dog or dogs, is a misdemeanor.
As to the fifth point, viz. How far the goods taken away
ought to belong to another.
Sect. 38. It seems agreed, that the taking of goods whereof no
one had a property at the time, cannot be felony ; and therefore,
that he who takes away treasure-trove, or a wreck, waif, or stray,
before they have been seized by the persons who have a right
thereto, is not guilty of felony, and shall be only punished by
fine, &c.

1 Hale, 512.
B- C°r- 19°|* ns"'io8.
s. P. C. 25.

Sect. 39. Neither shall he who takes a fish in a river or other
great water, wherein they are at their natural liberty, be guilty of
felony, as be may be who takes them out of a trunk or pond, &c.
Sect. 40. Upon the like ground it seems clear, that a man vide post,
cannot commit a felony by taking deer, hares, or conies, in a in this chapter,
forest, chase, or warren, or old pigeons being out of the house, &c.
•
Sect. 41. But it is agreed, that one may commit larceny in taking
such or any other creatures fera nature, if they be fit for food,
and reduced to tameness, and known by him to be so; and it
seems the most plausible opinion, that it is felony to steal wild
pigeons in a dove-house shut up, or hares 0* deer in a house, or
even in a park, inclosed in such a manner that the owner may
take them whenever he pleases, without the least danger of their
escaping, in which case they are as much in his power as fish in
a pond, or young pigeons, or hawks in a nest, &c. in taking
of which, for the like reason, it seems to be agreed that felony
may be committed.

7 Co. 18.
*|
9^
i8£d. 4. 8.'
B. Cor. 92. 155.
*6p c J5
3'j.nst. 109."
18 H. 8. i.
Dalt- °~ 9*"

Sect. 42. Also it seems clear, that one may commit felony by 1 Hale, 511.
taking away swans marked or pinioned, or those which are 7 Co- 17- l8unmarked, if they be kept in a pond or private river ; neither do I
98°^io9
see why it is not as much felony to steal the eggs of such swans By 31 Hen 8. c!
or hawks, as it is to steal their young ones, unless it be because
» felony
1 1 Hen. 7. c. 1 7. has appointed a less punishment for this eggftutofWanS'
offence.
nests in tlie
king's lands. This is repealed by the general words of 1 Mary, c. 1.
Sect. 43. However, there is no doubt but that the taking
of domestic beasts, as horses, mares, colts, 8cc. or of any crea>'
. .
turei
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tures whatsoever, which are domita natural, and fit for food,
as ducks, hens, geese, turkeys, peacocks, or their eggs, or young
ones, may be felony.
2 Hale, 290.
Sect. 44. Also it is said, that there may be felony in taking
S. P. C. 25. 96,
Dyer.^" " goods the owner whereof is unknown, in which case the king
Dalt. c. 103.
shall have the goods, and the offender shall be indicted for taking
bona cujusdam homirds ignoti.
7 Ed. 4. 14, 15.
Sect. 45. And it seems, that in some cases the law will rather
B indict °S3 ^e'gn a property, where in strictness there is none, than suffer an
C.EIiz. 145. offender to escape; and therefore it is said, that he who takes
179away the goods of a chapel, or abbey, in time of vacation, may
l Hale, 512.
jje in(jicted, in the first case, for stealing bona capella, being
in the custody of such and such ; and in the second, for stealing
bona domus vel ecclesia, fyc. ; and afortiori, therefore, it follows,
that he who steals goods belonging to a parish-church, may be
indicted for stealing bona parochianorum.
Sect. 46. And it hath been adjudged, that he who takes off a
12*C 1Ti" 110' snrow<*
from a dead corpse, may be indicted as having stolen
1 Hale 515.
11 ^rom nim who was the owner thereof when it was put on; for
Itissaid,2Hale, a dead man can have no property.
290. and 8 Mod. 249. that a property roust be proved in somebody at the trial, or it shall be presumed
in the prisoner, from his plea of not guilty.
Sect. 47. And there is a special case wherein it is said, that a
man may commit larceny by the taking of things whereof the
(e|?Hen.6.43. absolute property is in himself; as if A. (c) deliver goods to B.
B. Cor. 45? 160. Deing a tailor, or carrier, &c. and afterwards, with an intent
C. Eliz. 536.
to make him answer for them, fraudulently and secretly take them
^P- C. 26.
away ; for B. had a special kind of property in the goods so deliDai"!c "as.
vered to him, in respect whereof, if a stranger (d) had stolen them,
(d) Keilw. 70. he might have been indicted generally as having stolen B.'s goods,
and the injury is altogether as great, and the fraud as base, where
they are taken away by the very owner.
As to the sixth point, viz. Of what value the goods stolen
must be.
S2 Ass. 39
Sect. 48. If they be but of the value of twelve pence, or under,
B. Cor. 84. 85. the offence can be but petit larceny.
S. P. C. 24. S Roll. 78. Dalt. c. 101. 2 Inst. 189. Kely. 68. 4 Com. 238.
Dauic i*
Crom.36. '

s. P. C. 24.
Croro'C-'6531'
Dalt. c. ioi.
2 Keb. 719.

Petrie'sCase
Casci in Cro.'
Law, 239.

Sect. 49. Yet if two persons, or more, together, steal goods
above the value of twelve pence, every one of them is guilty of
grand larceny, for each person is as much an offender as if he had
been alone.
Seer. 50. Also it seems the current opinion of all the old books,
*^at ^ one a* severa' times steal several parcels of goods, each
under the value of twelve pence, but amounting in the whole to
more, from the same person, and be found guilty thereof on the
same indictment, he shall have judgment of death, as for grand lar
ceny.
^ ^ec'"
^Ut tne sever'tv or" tn's ru'e °' 'aw now 0DS°lete ; and it seems to be settled, that the value of the property
stolen must not only be, in the whole, of such an amount as the
law
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law requires to constitute grand larceny, but that the stealing See also 1 H«Je,
must be to that amount at one and the same particular time ; for 530*
things stolen at different times are, in fact, different acts of steal
ing ; and no number of petit larcenies will amount to a grand lar
ceny, nor any number of grand larcenies, where it depends on the
value of the property stolen, to a capital offence.
As to the seventh point, viz. Where the offence of larceny
may be tried.
Sect. 52. It is certain, that he who steals my goods in the
county of B. and carries them to the county of C. may be
indicted or appealed in the county of C. as well as that of B.;
because the possession still continuing in me, every moment's
continuance of the trespass is as much a wrong, and may come
under the word eepit as much as the first taking ; yet a pirate
carrying the goods whereof he robbed me at sea into any county,
cannot be indicted for felony there, because the original taking
was not such a felony whereof the common law takes cogni
zance.

13 Ed"- *• 3g ^C ^g^184,
b!cot. 7i.'
1 Ha'e' S"7•>lnsU 113,

+ Sect. 53. By 1 3 Geo. 3. c.3 1 . s. 4. it is recited, " that whereas
" it frequently happens in both parts of the united kingdom, that
" persons having stolen, or otherwise feloniously taken away
*' money, cattle, goods, or other effects, carry the same into
the otber part of the united kingdom, and there have the said
« money, cattle, goods, or other effects, in their possession or
" custody ; and doubts have been entertained, whether they could
" be indicted and tried in that part of the united kingdom, as the Persons who
" original offence was not there committed ;" and enacted, " That ^c^"*';0"
" if any person or persons having stolen, or otherwise feloniously either part of
" taken money, cattle, goods, or other effects, in either part of ,nc united king" the united kingdom, shall afterwards have the same money, ^'dfM Uwrt."
" cattle, goods, or other effects, or any part thereof, in his, her,
" or their possession or custody, in the other part of the united
" kingdom, it shall and may be lawful to indict, try, and punish
" such person or persons for theft or larceny in that part of the
" united kingdom where he, she, or they shall so have such
" money, cattle, goods, or other effects, in his, her, or their pos" session or custody, as if the said money, cattle, goods, or other
" effects, had been stolen in that part of the united kingdom."
t Sect. 54. By 13 Geo. 3. c. 31. s. 5. it is further enacted, Receivers of
" That if any person or persons, in either part of the united ^™ce/' ^ '°f
" kingdom, shall hereafter receive or have any money, cattle, the united
" goods, or other effects, stolen, or otherwise feloniously taken, kingdom,
" in the other part of the united kingdom, knowing the same to know,n8 ^
,
.
r .
....
,°.
i
same to be
be stolen, or otherwise feloniously taken, every such person or stolen, also li" persons shall be liable to be indicted, tried, and punished for able to be pun" such offence in that part of the united kingdom where he, she, lshed" or they shall so receive or have the said money, cattle, goods,
" or other effects, in the same manner, to all intents and pur" poses, as if the said money, cattle, goods, or other effects, had
" been originally stolen, or otherwise feloniously taken, in that
"part of the united kingdom."
Petit
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Petit Larceny.
^ect'
-^n^ now we are come t0 PETIT Larceny, which
seems to agree with grand larceny in all the particulars abovementioned, except only the value of the goods ; so that wherever
an offence would amount to grand larceny, if the thing stolen
were above the value of twelve-pence, it is petit larceny if it be
but of that value, or under.

Sect. 2. And if one be indicted for stealing goods to the value
Bro. Cor. 84. 0f ten shillings, and the jury find specially that he is guilty, but
s. P. C. «4.
tnat tne g°°ds are worth but te?i-pence, he shall not nave judgDait. can.
ment of death, but only as for petit larceny.
Crorop. 36. Hcley, 66.
Case of Abmj. gect g ^ j there are no accessaries in petit larceny ; and
ham brans,
. ' ,
.,
....
.
.
,r
,.
Foster, 73.
therefore, if two be indicted, one for privately stealing Irom the
person a handkerchief to the value of twelve-pence, and the other
for receiving it, and the principal be found guilty to the value of
ten-pence only, the accessary ought to be discharged. So if the
principal be charged with grand larceny, and the jury find the va
lue to be only ten-pence, the accessary ought to be discharged.
Bj™' Cor" *"
'Stttf- 4. It seems that all petit larceny is felony, and conlHaie, 530.
sequently requires the y/ordfelonice in an indictment for it. Yet
3 Inst ess.
it is certain, that it is not punished with the loss of life or lands,
S. P. C. 24.
but only with the forfeiture of goods and chattels, and whipping,
or other corporal punishment.
t Sect. 5. But it is enacted by 4 Geo. 1. c. 1 1. and 6 Geo. 1.
c. 23. " That where any person or persons shall be convicted of
" grand or petit larceny, &c. who by the law shall be intitled
" to the benefit of clergy, and liable only to the penalties of
*' burning in the hand or whipping, it shall and may be lawful for
" the court before whom they are convicted, or any court held at
" the same, or any other place, with the like authority, if they
" think fit, to order such offenders to be transported for the
" space of seven years."
t Sect. 6. And at the common law, a conviction of petit lar
ceny prevented the party from giving evidence as a witness in any
court ofjustice; but by the 31 Geo. 3. c. 35. it is enacted, " That
" no person shall be an incompetent witness by reason of a con" viction for petit larceny."
Under what circumstances larceny is excluded the benefit of
clergy will be noted hereafter, and more particularly in the chapter
concerning Clergy.
i
We have seen that every larceny must include a trespass (p. 142.)
and therefore at common law, where a person or persons was in
legalpossession of a chattel, and fraudulently converted it to his own
use, it did not amount to a larceny, but was a mere embezzlement
and breach of trust. Thus lodgers, servants, and clerks, who
held legal possession of certain articles, on account of others,
were not guilty of larceny by fraudulently embezzling them. To
remedy these defects a variety of statutes have been passed, many
of thein since Hawkins wrote, not only making persons liable who
were
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were not so at common law, but also extending a new sanction to
many things which were not the objects of larceny at common
law. It has not been judged expedient to break into the original
text of the author, but to insert them as follows :—
1. By whom larceny may be committed, not being responsible
at common law ;—viz.
Lodgers, servants, clerks, agents.
2. Of what things, not being subjects of larceny at common
law ;—viz.
As being part of the freehold.
As being of no intrinsic value.
Of things in which none had a determinate property, and
herein of animals feree natures.—Lastly, of certain chattels
placed under peculiar sanction of the legislature, either in
respect of themselves, or of the place from whence they are
stolen.
Larcenyfrom Lodgings by the Lodgers.
+ Sect. 1. By 3 Will, and Mary, c. 9. s. 5. it is recited to
be a frequent practice for idle and disorderly persons to hire
lodgings with intent to have an opportunity to take away, em
bezzle, or purloin the goods and furniture being in such lodgings;
and enacted, " that if any person or persons shall take away,
" with intent to steal, embezzle, or purloin, any chattel, bedding,
*' or furniture, which, by contract or agreement, he or they are
" to use, or shall be let to him or them to use in or with
" such lodging, such taking, embezzling, or purloining shall be,
" to all intents and purposes, taken, reputed, and adjudged to
" be larceny and felony, and the offender shall suffer as in case
" of felony."
T Sect. 2. It was long doubted whether, as a lodger had a spe- (a)Ke\y. 24.81.
cial property in the goods which were let with the lodgings, the ^'\11^epa*e 146'
stealing of them was felony (a); but it was at length decided, that Mean "show,
this was not a common law offence (6), and in consequence of 50. (c) l Show,
this decision, the above statute was made(f); it has therefore ^„'^case°OB
been determined, that if the indictment omit to conclude contra jafyie's. 1784!
formam statuti (d), or if it so conclude, but appear to be a lar- (e) Ann Falkcenj not within the statute (e), it cannot be made good as an in- ^<>^» "t^J*'
dictment at common law.
1788.P
t Sect. 3. It hath been ruled, that a ready-furnished house,
the whole of which is let, and no part of it reserved to the lessor,
is the mansion-house, and not the lodging of the lessee, within
the meaning of this statute.
■f- Sect. 4. It hath also been determined, that if lodgings be let
to a married woman during co-habitation with her husband, and
the husband afterwards assents to the contract, the indictment
must state that the lodgings were let to the husband, for if it state
that they were let to the wife, it is erroneous.
Sect.

Brown's case,
0. B. Sept
Se"- 1789Sarah Pike's
c?>e> °,B- Febr^QovtiT'
Justice.
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Eliz. May's
Se *t Sess
1784 cm-am
Hotham,
Bann-

y Sect. 5. So also it seems that a wife cannot be indicted for
stealing goods from a lodging stated to have been let by contract
*° ^er husband, if it appear in evidence, that the husband cohabited with her at the time the felony was committed, for she
is in such case under his coercion, and it shall be presumed to
have been done by his command or consent.
Case of Amf Sect. 6. But if the indictment state the lodgings as let to
0°B Jul""'
tne husband, and it appear upon the evidence, that the lodgings
Sess. 1786,
were in fact let to the wife ; that thejiusband seldom came, and
coram Ashnever slept there ; that the wife lived entirely upon her own lanunst, Justice. bc)Urj that the goods were pawned by her servant; and that at
the time they were pawned, the husband was at a distance in the
country; the wife maybe found guilty: for here it cannot be
presumed that she acted under his coercion.
Sarah Bill's
case, O. B.
1751. CSS

+ Sect. 7. It has also been decided, that if the lodgings are
jej tQ tw0 persons, as to a mother and to her widowed daughter,
'
indictment must state the joint contract.

Butler's case,
f Sect. 8. It has also been ruled, that if it appear upon the
trot Fel>' Se3>' ev^ence> that the felony was committed after the term for which
the contract was made, had expired, the prisoner must be ac
quitted.
Ann Pope's
t Sect. 9. It is also said, that it is indispensably necessary in
case, July Sess. an indictment on this statute, to state the name of the landlord,
or person by whom the lodgings were let.
The case of
(9) f Sect. 10. It has also been said, that the mere act of
P 'g'^fatum' pawning the furniture let with a lodging is hardly sufficient eviSess. 1785, co- dence against the lodger of his intention to convert them felonirnm Adair,
ously to his own use, if it appear that he had been in the habit
Sattnlerof so doing, for the purpose of supplying a temporary necessity,
and of restoring the goods to the lodgings at a subsequent time;
(«) The same is for that the statute 30 Geo. 2. c. 24. s. 3. (a) enacts, " That if
■»9°Gco 3?
" anv Person shall pawn the goods of another without his conc 57. s.5."
" sent, he shall, on conviction, on the oath of one witness before
" one magistrate, forfeit twenty shillings, and the full value of
" the goods, and if not paid, be committed to the house of cor" rection, as the act directs ;" and it has been repeatedly held,
(h) Rex » Daa statute inflicting a lesser penalty is to be taken, in that
vis, Cases C. L. particular instance, as a virtual repeal of a statute inflicting a
its.
greater penalty on the same offence (6).
+ Sect. 11. It seems also, that the goods charged to have been
purloined must be furniture of such a description as is proper to
be let and used with the kind of lodgings.
smSiti.°Burnel
.T SecL l2has a,s0 been decided> tnat an indictment on
Dec. Sess.' L ' tn's statute, stating, that C. D. the defendant, at such a time and
1793, on a case place, 8cc. " the goods and chattels of A. B. (the same goods and
oTnio^ofth'116 " cnatte's being in a certain lodging-room in the dwelling-house
twcivejudges " °f
said A. B. there situate, let by contract by the said A. B.
•'to
(9) The act of pawning, it is apprehended, is
merely evidence of the intent, and may or may not
be conclusive, according as it is accompanied or

unaccompanied by other circumstances explanatory
of the act and of the intention of the party,
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" to the said C. D. and to be used by the said C. D. with the
" lodging aforesaid), then and there being found, feloniously did
" steal, &c." is good, as being the common form constantly used,
although for want of the word " then" between " situate" and
" let," it does not appear but that the contract was at an end at
the time the felony was committed.
Larceny by Servants, fyc.
Breach of trust by menial servants may be committed,
1 . By their going away with such property as may be actually
trusted to their care and keeping during the lives of their mas
ters.
2. By despoiling such property as is constructively under their
care on the death of their masters.
As to the first point, viz. Larceny by menial servants dur
ing the lives of their masters.
•fSect. 1. By 21 Hen. 8. c. 7. s. I. it is recited, " That 3Inst.i04.
divers, as well noblemen as other the king's subjects, have, upon
confidence and trusts, delivered unto their servants their caskets,
and other jewels, money, goods, and chattels, safely to be kept
to the use of their said niasters or mistresses, and after such de
livery the said servants have withdrawn themselves, and gone
away from their said masters or mistresses, with the said caskets,
jewels, money, goods, and chattels, or part thereof, to the intent
to steal the same, and defraud their said masters or mistresses
thereof, and sometime being with their said masters or mistresses,
have converted the said jewels, money, and other chattels, or
part thereof, to their own use, which misbehaviour so done was
doubtful in the common law whether it were felony or not ; and
by reason thereof, the aforesaid servants have been in great bold
ness to commit such or like offences :" and it is enacted,
" That all and singular such servants, to whom any such caskets,
" jewels, money, goods, or chattels, by his or their said masters
" or mistresses, shall from henceforth be so delivered to keep, that
" if any such servant or servants withdraw him or them from
" their said masters and mistresses, and go away with the said
" caskets, jewels, money, goods, or other chattels, or any part
" thereof, to the intent to steal the same, and defraud his or
" their said masters or mistresses thereof, contrary to the trust
" and confidence to him or them put by his or their said masters
" or mistresses, or else being in the service of his said master or
" mistress, without assent or commandment of his masters or
" mistresses, he embezzle the same caskets, jewels, money,
" goods, or chattels, or any part thereof, or otherwise convert
" the same to his own use, with like purpose to steal it ; that if
" the said caskets, jewels, money, goods, or chattels, that any
" such servant shall so go away with, or which he shall embez" zle with purpose to steal it, as is aforesaid, be of the value of
" forty shillings, or above, that then the same false, fraudulent,
" and untrue act or demeanour from henceforth shall be deemed Dyer, 5.
" and adjudged felony ; and he or they so offending, to be pu" nished,
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" nished, as other felons be punished for felonies committed, by
" the course of the common law."
This statute
t Sect. 2. But by 21 Hen. 8. c. 7. s. 2. it is provided, " That
shall not extend « this act, or any thing therein contained, shall not in any wise
tlce^or'one'^ " extend, or be prejudicial to any apprentice or apprentices, nor
within 18 years " to any person within the age of eighteen years, going away
°fi?e 28 H 8 "
n's or tne'r master's goods or jewels, or otherwise conc! 2. Kep. by . " verting the same to his or their own uses, during the time of
l Mar. sess. t. " their apprenticeship, or being within the age of eighteen years,
c- «nd made « jjUt tnat every apprentice or apprentices, such person or peri^IX c.\o.y
" sons being within the said age, doing or offending contrary to
" this present act, shall be, and stand in like case as they and
" every of them were before the making of this act; the same
" act to continue and endure unto the next parliament."
f Sect. 3. The benefit of clergy was taken away from all felo
nies within this statute by 27 Hen. 8. c. 17. and restored by
1 Edw. 6. c. 12. But by 12 Anne, c. 7. it is enacted, " That
" whoever shall feloniously steal to the value of forty shillings,
" or more, being in any dwelling-house or out-house thereto be" longing, or shall aid or assist to commit any such offence, shall
" be absolutely debarred of the benefit of clergy."—But it is
provided, " that this shall not extend to apprentices under the
" age of fifteen years, who shall rob their masters as aforesaid."
See lHale,
DalL c. io«.
Summary, 63.
Dyer, 5.
Sum. 62, 63.
DaStVlM

Summ. 63.
Dalt. c. 102.
yw' "

5 Hen. 7. 16.
Crom. 50.
t. c. 102.

In the construction of this (21 H.8.) statute it hath been holden:
Sect. 4. First, That it extends only to such as were servants
to tne owner OI" the goods, both at the time when they were delivered, and also at the time when they were stolen.
Sect. 5. Secondly, That it is strictly confined to such goods
as are delivered to keep, and therefore that a receiver, who havm& rece'ved his master's rents runs away with them ; or a servant, who being entrusted to sell goods, or to receive money due
on a bond, sell the goods, &c. and departs with the money, is
not within the statute ; but that a servant who receives his mas
ter's goods from another servant to keep for the master, is as
much guilty as if he had received them from the master's own
hands, because such a delivery is looked upon as a delivery by
the master.
Sect. 6. Thirdly, That it includes not the wasting or consuming of goods, howsoever wilful it may be ; nor the taking
away of an obligation, or any other bare chose in action.
Sect. 7. Fourthly, That it extends not to the taking of such
things whereof the actual property is not in the master at the
time ; and therefore, that if a servant having money, or corn, &c.
delivered to him, melt down the money of his own head, without
the command of his master, into a piece of plate ; or turn the
corn jnt0 malt, and then run away with them, that he is not within
tjje statute> because the property of these things is so far changed,
by altering them in such a manner, that they cannot be known
again, and the master cannot afterwards take them without a
trespass: but it is agreed, that if a servant make a suit of clothes
of cloth, or a pair of shoes of leather, delivered to him by the
master,

■
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r, and then run away with them, that he is within the sta
tute, because the property is no way altered ; and even in the
first case, whether the very taking of the plate or malt be within
the statute or not, yet I can see no reason, why the whole act of
the servant taken together, should not be looked upon as a con
version of the master's goods to his own use, with an intent to
steal them, which brings it within the express letter of the sta
tute ; and it has been resolved, that a servant who changes his
master's money from silver to gold, and then runs away with ity
&c. is within the statute ; and I can see no good distinction be- See Crom. 50.
tween that and the present case.
■DalL c- 102+ Sect. 8. Fifthly, That although the statute 21 Hen. 8. l Hale, 668.
c. 7. exempts an apprentice or servant under the age of eighteen
years, from the pain of felony enacted de novo by this statute,
namely, where goods are actually delivered to him, yet it leaves
him in the same condition, as to any felony at common law, as if
he were not excepted ; and therefore if a butler, shepherd, appren
tice, or other servant, under the age of eighteen years, felonious
ly take away goods not delivered to them by the master, they are
guilty of felony at common law, although they are under the
value of forty shillings. .
As to the second point, viz. Larceny by menial servants
after the death of their masters.
•f" Sect. 9- Menial servants were construed, by the common l Hale, 515.
law, to be quodammodo in possession of their master's household
goods, between the time of his death and the ascertainment of his
legal representative, and therefore their embezzling such goods
was held not to be felony. To remedy this inconvenience, the
statute S3 Hen. 6. c. 1 . after reciting, " That divers household
servants, as well of lords, as of other persons of good degree, had * gale' 667'
then of late, shortly after the death of their said lords and masters, This was a p'roviolently and riotously taken and spoiled the goods which were of cess much in
their said lords and masters at the time of their death, and the
™ "s^c°f
same distributed among themselves ;" enacts, " That after in- fspeciaiiy'abo'ut
" formation made to the chancellor by the executors of any such this king's
or two of them, of such riot, taking, and spoil ; the rei6n' ,0 c°nvlct
chancellor, by the advice of the two chief justices, and chief inViv™ offences,
" baron, or two of them, may make out writs to such sheriffs as sometimes in
" shall be thought necessary, commanding them to make such ciase» ^"'"^
" proclamation, as by the said statute is directed, for the offenders appearance, at
" to appear in the king's bench at such a day, whereupon if they the return of the
" make default, they shall be attainted of felony ; but if they ap- pi2^n^°*
" pear, they shall be committed or bailed, till they have answered 3j£L 104.
" the said executors in such actions, which the said executors will
" declare against them, or any of them, for the riot, taking, and
" spoiling aforesaid."
By stat. 39 Geo. 3. c. 85. entitled " an Act to protect masters
against embezzlements by their clerks or servants," it is enacted
" That if any servant or clerk, or if any person employed for the
" purpose
(1) See also 12 Geo. 3. c. 73. s. 35. 14 Geo. 3. c. 78. s. 84. And for offences by servants in
particular branches of trade, vide 5 Burn. tit. Servants.
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" purpose in the capacity of a servant or clerk, to any person or
** persons whomsoever, or to any body corporate or politic, shall
" by virtue of such employment receive or take into his posses" sion any money, goods, bond, bill, note, bankers' draft, or other
" valuable security, or effects, for, or in the name or on the ac" count of his master or masters, or employer or employers, and
" shall fraudulently embezzle, secrete or make away with the same
" or any part thereof ; every such offender shall be deemed to
" have feloniously stolen the same from his master or masters,
" employer or employers, for whose use, or in whose name or
" names or on whose account the same was or were delivered to
" or taken into the possession of such servant, clerk, or other
" person so employed ; although such money, goods, bond, bill,
" note, bankers' draft, or other valuable security, was or were no
" otherwise received into the possession (2) of his or their ser" vant, clerk, or other person so employed, and every such of" fender, his adviser, procurer, aider or abettor being thereof law" fully convicted or attainted, shall be liable to be transported to
" such parts beyond the seas as his majesty shall appoint, for any
" term not exceeding fourteen years," &c.
This act was passed in consequence of the decision in Bazeley's case, who was convicted at the Old Bailey Sessions, Feb.
1 799. It appeared that he was a clerk at Esdailes' banking-house,
and authorised to receive money for the firm. A customer paid a
sum of money at the compter, which it was his duty to have put
into a certain drawer, but he kept back a <£l00 note. The
judges held this not to be larceny, but mere breach of trust, be
cause it had never been in the possession of the prisoner's em
ployers. But as this would have opened a door to great frauds,
the above act was passed to protect the interests of traders.
2 E. P. C. 567.

Upon this statute, it has been ruled that in order to warrant a
judgment of transportation for fourteen years, the indictment must
be specially drawn upon the statute, and that such judgment cannot
be passed on a general indictment for larceny at common law.
It has also been held that the monies, &c. must be alleged to
be the monies, &c. of the prosecutor, and that it is not sufficient
for the property to be stated by implication, as that the prisoner
received on account of G. S. and did embezzle, &c. but it must
be distinctly stated, as in other cases of larceny, to be the property
of G. S. (2 East, P. C. 576.)

Servant, &c.
5o<dingto™betCr*
fransported 14
years, or less
rti"crcUonntf *'
the Court

By stat. 3 Geo. 4. c. 38. s. 2. after reciting that whereas fre1uent depredations have of late been committed by clerks, apprentices, and servants, to the serious detriment and loss of their
masters, mistresses, or employers ; and it is expedient that such
0^en^ers» wnen entitled to benefit of clergy, should be liable to
a more severe punishment than can now by law be inflicted : It
is therefore enacted, " That from and after the passing of this act,
" (24th June, 1822), if any clerk, apprentice, or servant whatsoever,
" shall
(l) The
\z)
ine words " of
of such master or masters, em- copy, which Mr. East says was prepared by hirapluyer or employers, (hau by the actual possession," were self,
by a blunder left out of the act, though in the fair
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" shall feloniously steal any goods, chattels, money, bond, bank
" note, cheque upon a banker or bankers' draft, promissory note
" for the payment of money, bill of exchange, or other valuable se" curity or effects, from or belonging to, or in the possession, cus" tody, or power of his, her, or their master or masters, mistress
" or mistresses, or employer or employers, and shall be lawfully
" convicted thereof, and be entitled to the benefit of clergy, then
" and in every such case, such offender or offenders, instead of
'•' being subjected to such punishment as may now by law be in" flicted upon persons so convicted, and entitled to the benefit of
" clergy, may, at the discretion of the court by or before which he,
" she, or they shall be convicted, be ordered and adjudged to be
" transported beyond the seas for any term not exceeding fourteen
" years, or to be imprisoned only, or to be imprisoned or kept to
" hard labour, in the common gaol, house of correction, or peni" tentiary house, for any term not exceeding three years."
The stat. 52 Geo. 3. c. 63. intituled, " An act for more effectually preventing the embezzlement of securities for money and
other effects, left or deposited for safe custody, or other special
purpose, in the hands of bankers, merchants, brokers, attornies,
or other agents," recites, "that it is expedient that due provision
should be made to prevent the embezzlement of government and
otber securities for money, plate, jewels, and other personal ef
fects, deposited for safe custody, or for any special purpose, with
bankers, merchants, brokers, attornies, and other agents, entrusted
by their customers and employers;" and then enacts, "that if any
" person or persons with whom (as banker or bankers, merchant or
" merchants, broker or brokers, attorney or attornies, or agent or
" agents, of any description whatsoever) any ordnance debenture,
" exchequer bill, navy, victualling or transport bill, or other bill,
" warrant or order for the payment of money, state lottery ticket or
" certificate, seaman's ticket, bank receipt for payment of any loan,
" India bond or other bond, or any deed, note, or other security for
" money, or for any share or interest in any national stock or fund
" of this or any other country, or in the stock or fund of any corpora" tion, company, or society established by act of parliament or royal
" cbarter, or any power of attorney for the sale or transfer of any
" such stock or fund, or any share or interest therein, or any plate,
" jewels, or other personal effects, shall have been deposited, or
" shall be or remain for safe custody, or upon or for any special
" purpose, without any authority, either general, special, condition" al, or discretionary, to sell or pledge such debenture, bill, warrant,
" order, state lottery ticket or certificate, seaman's ticket, bank re" ceipt, bond, deed, note, or other security, plate, jewels, or other
" personal effects, or to sell, transfer, or pledge the stock or fund,
" or share or interest in the stock or fund to which such security
" or power of attorney shall relate, shall sell, negociate, transfer,
" assign, pledge, embezzle, secrete, or in any manner apply to his
" or their own use or benefit, any such debenture, bill, warrant,
" order, state lottery ticket or certificate, seaman's ticket, bank re" ceipt, bond, deed, note, or other security, as hereinbefore men" tioned, plate, jewels, or other personal effects, or the stock or
"' fund, or share or interest in the stock or fund to which such seF attorney shall relate, in violation of good faith,
" and
I
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" and contrary to the special purpose for which the things herein
" before mentioned, or any or either of them, shall have been de" posited, or shall have been or remained with or in the hands of
" such person or persons, with intent to defraud the owner or
" owners of any such instrument or security, or the person or per" sons depositing the same, or the owner or owners of the stock or
" fund, share or interest, to which such security or power of attor" ney shall relate, every person so offending in any part of the
" united kingdom of Great Britain and Ireland, shall be deemed
" and taken to be guilty of a misdemeanor, and being thereof con" victed according to law, shall be sentenced to transportation for
" any term not exceeding fourteen years, or to receive such other
" punishment as may by law be inflicted on a person or persons
" guilty of a misdemeanor, and as the court before which such of" fender or offenders may be tried and convicted shall adjudge."
The second section recites that it is usual for persons having
dealings with bankers, merchants, brokers, attorneys, and other
agents, to deposit or place in the hands of such bankers, merchants,
brokers, attorneys and other agents, sums of money, bills, notes,
drafts, cheques, or orders for the payment of money, with direc
tions or orders to invest the monies so paid, or to which such
bills, notes, drafts, cheques or orders relate, or part thereof, in
the purchase of stocks or funds, or in or upon government or
other securities for money, or to apply and dispose thereof in
other ways, or for other purposes ; and that it is expedient to
prevent embezzlement and malversation in such cases also ; and
then enacts, " that if any such banker, merchant, broker, attorney,
" or other agent, in whose hands any sum or sums of money, biU,
" note, draft, cheque, or order for the payment of any sum or sums
" of money shall be placed, with any order or orders in writing, and
" signed by the party or parties who shall so deposit or place the
" same, to invest such sum or sums of money, or the money to
" which such bill, note, draft, cheque, or order as aforesaid, shall
" relate, in the purchase of any stock or fund, or in or upon govern" meut or other securities, or in any other way or for any other pur" pose specified in such order or orders, shall in any manner apply
" to his or their own use and benefit, any such sum or sums of mo" ney, or any such bill, note, draft, cheque, or order for the payment
" of any sum or sums of money as herein before mentioned, in
" violation of good faith, and contrary to the special purpose speci" fied in the direction or order in writing herein before mentioned,
" with intent to defraud the owner or owners of any such sum
" or sums of money ; or order for the payment of any sum or sums
" of money ; every person so offending in any part of the United
" Kingdom, shall in like manner be deemed and taken to be guilty
" of a misdemeanor, and being convicted thereof according to
" law, shall incur and suffer such punishment as is herein before
" mentioned."
Larceny by Clerks of the Bank of England.
t Sect. 1. By 15 Geo. 2. c. 13. s. 12. it is enacted, " That if
" any officer or servant of the Bank of England, being entrusted
" with any note, bill, dividend warrant, bond, deed, or any secu
" rity
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** riry, money, or other effects belonging to the said company, or
" having any bill, dividend warrant, bond, deed, or any security or
" effects of any other person lodged or deposited with the said com" pany, or with him as an officer or servant of the said company,
" shall secrete, embezzle, or run away with any such note, bill, di" vidend warrant, bond, deed, security, money, or effects, or any
" part of them ; every officer or servant so offending shall be
" deemed guilty of felony, and suffer death without benefit of
" clergy."
+ Seer. 2. It has been held, previous to the passing of the above CaseofJ.Waiie,
statute, that it was not felony at the common law for the cashier Cascs c- L- s6of the Bank of England to steal an India bond committed to his
care, pursuant to the statute 12 Geo. 1. c. 32. and therefore that
this statute creates a newfelony unknown to the common law.
The stat. 35 Geo. 3. c. 66. s. 6. and 37 Geo. 3. c. 46. for mak
ing certain annuities created by the parliament of Ireland trans
ferable and the dividends payable at the Bank of England, con
tain exactly the same provisions with respect to officers and
servants of the Bank " entrusted with any note, bill, dividend
" warrant, or warrant for payment of any annuity, or interest, or
" money, or any security, money, or other effects of or belonging
" to the said governor, &c. or having any note, &c. or other ef** fects of any other person or persons, body politic or corporate,
** lodged or deposited with the said governor, &c. or with him
* as an officer, or sen-ant, &c. in pursuance of those acts."
Larceny by Clerks belonging to the Post-office.
By 9 Ann. c. 10. s. 40. it is recited, " That abuses may be com
mitted by wilfully opening, embezzling, detaining, and delaying
of letters or packets, to the great discouragement of trade, com
merce, and correspondence ;" and enacted, " That no person No letters to be
" or persons shall presume wittingly, willingly, or knowingly, to
" open, detain, or delay, or cause, procure, permit, or suffer to delayed.
" be opened, detained, or delayed, any letter or letters, packet or
" packets, after the same is or shall be delivered into the general
" or other post-office, or into the hands of any person or persons
" employed for receiving or carrying post letters, and before de" livery to the person or persons to whom they are directed, or
" for their use ; except by an express warrant in writing under Exceptions.
" the hand of one of the principal secretaries of state, for every
" such opening, detaining, or delaying ; or except in such cases
" where the party or parties, to whom such letter or letters,
" packet or packets, shall be directed, or who is or are hereby
" chargeable with the payment of the port or ports thereof, shall
" refuse or neglect to pay the same ; and except such letters or
" packets as shall be returned for want of true directions, and
" where the party, to whom the same is or are directed, cannot
" be found ; and that every person or persons offending in man" ner aforesaid, or who shall embezzle any such letter or letters,
" packet or packets, shall for every such offence forfeit the sum
" of twenty pounds ; the said penalties for any such offence com" mitted in England, Wales, or Berwick upon Tweed, to be re" covered by action, bill, plaint, or information in any of her
vol. i.
m
" Majesty's
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Majesty's courts of record at Westminster ; and for any such
offence committed in that part of Great Britain called Scotland, to be recovered in the court of sessions or exchequer
there ; such penalties respectively to be recovered by such person or persons as will inform or sue for the same, together with
full costs of suit ; and over and above such penalty as aforesaid,
every such person or persons so offending as aforesaid, shall be
for ever incapable of having, using, exercising, or enjoying any
office, trust, or employment in or relating to the post-office, or
any branch therepf."
Penalties of sef Sect. 2. By 5 Geo. 3. c. 25. s. 1 7. it is enacted, " That if any
creting or em- „ deputy, clerk agent, letter-carrier, or other officer whatsoever.
bezzlmg any letr .7 »
> o »
».
, ■ .
ter with any
* appointed, or to be hereafter appointed, and employed in the
bank bill omote, *' business of the post-office, shall secrete, embezzle, or destroy any
" letter, packet, bag, pf maij of letters, which he, she, or they,
" shajl and may be respectively entrusted witfi, or which shall
" have come to his, her, or their hands, or possession, by virtue
" of tjieir respective employments in the said post-office, contain" ing any bank note, bank post bill, bill of exchange, exchequer
" bill, South Sea or East India bond, dividend warrant of the
" bank, South Sea, East India, or any other company, society,
" or corporaUop, navy or victualling bill, seaman's ticket, state
" lottery ticket, goldsmith's note for the payment of money, of
" other bond or warrant, bill, or promissory note for the pay" ment of money, or American provincial bill of credit ; qr shall
" steal and take out of any letter or packet that shall come to his,
" her, or their hands or possession, by virtue of their respective
" employments, any such bank note, bank post bill, bill of ex" change, exchequer bilj, South Sea or East India bond, dividend
" warrant of the bank, South Sea, East India, or any other com" pany, society, or corporation, navy or victualling bill, seaman's
" ticket, state lottery ticket, goldsmith's note for the payment of
" money, or other bond or warrant, or promissory note for the
" payment of mpney, or American provincial bill of credit, with
" intent tP secrete, embezzle, or destroy the same; every such of" fender qr offenders, being thereof convicted in due form of
" law, shall be deemed guilty of felony, and shall suffer death as
" a felpn."
ofHcel^&c era
bezz"ngor misapplying the
postage money,
1u

+ ^ec*- 3- % 5 Geo. 3. c. 25. 8. 19. it is further enacted,
" ^ nat if any deputy, clerk, agent, letter-carrier, or other servant,
" appointed, authorized, and entrusted, to take in letters or pack«« ets, and receive the postage thereof, shall embezzle, or apply
" to his, her, or their own use, any money or monies by him,
'f her, or them, received with such letters or packets, for the post" age thereof; or shall burn or otherwise destroy any letter or
'1 letters, packet or packets, by him, her, or them, so taken in pr
'5 received ; or who, by virtue of their respective offices, shall
" advance the rates upon letters or packets sent by the post, and
" shall not duly account for- the money by him, her, or them, re" ceived for such advanced postage ; every such offender or of" fenders, being thereof convicted as aforesaid, shall be deemed
" guilty ©f felony."
t Sect. 4.
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f Sect. 4. By 7 Geo. 3. c. 50. s. 1. IT li recited, "That it is officers or
of the utmost importance to the trade and commerce of these others, who shall
kingdoms, that all letters, packets, bank notes, bills of exchange, uuet'l^c^
and other things, may be sent and conveyed by the post with the taining any note
greatest safety and security ; and it having been found necessary, for payment of
that some further regulations and provisions should be made for jteafstc Death'
that purpose," it is enacted, " That if any deputy, clerk,
" agent, letter-carrier, post boy, or rider, or any other officer or
* person whatsoever, employed, or to be hereafter employed, in
" receiving, stamping, sorting, charging, carrying, conveying, or
" delivering letters or packets, or in any other business relating to
" the post office, shall secrete, embezzle, or destroy, any letter or
" letters, packet or packets, bag, or mail of letters, which he, she,
*' or they, shall and may be respectively entrusted with, or which
" shall have come to his, her, or their hands or possession, con*' taining any bank note, bank post bill, bill of exchange, exche" quer bill, South Sea or East India bond, dividend warrant of
" the bank, South Sea, East India, or any other company, society,
" or corporation, navy or victualling or transport bill, ordnance
" debenture, seaman's ticket, state lottery ticket or certificate,
" bank receipt for payment on any loan, note of assignment of
stock in the funds, letter of attorney for receiving annuities or
" dividends, or for selling stock in the funds, or belonging to any
" company, society, or corporation, American provincial bill of
" credit, goldsmith's or banker's letter of credit or note for or
" relating to the payment of money, or other bond or warrant, '
" draught, bill, or promissory note whatsoever, for the payment
" of money ; or shall steal and take out of any letter or packet
" that shall come to his, her, or their hands or possession, any
" such bank note, bank post bill, bill of exchange, exchequer bill,
" South Sea or East India bond, dividend warrant of the bank,
»
" South Sea, East India, or any other company, society, or cor" poration, navy or victualling or transport bill, ordnance deben" ture, seaman's ticket, state lottery ticket or certificate, bank re" cejpt for payment on any loan, note of assignment of stock in
" the funds, letter of attorney for receiving annuities or dividends,
" or for selling stock in the funds, or belonging to any company,
" society, or corporation, American provincial bill of credit, gold" smith's or banker's letter of credit or note for or relating to the
" payment of money, or other bond or warrant, draught, bill, or
u promissory note whatsoever, for the payment of money ; every
" such offender or offenders, being thereof convicted in due form
" of law, shall be deemed guilty of felony, and shall suffer death
" as a felon without benefit of clergy."
t Sect. 3. By 7 Geo. 3. c. 50. a. 3. It is further enacted, Officers, or
" That if any deputy, clerk, agent, letter-carrier, officer, or other d^™'™1',,0^*"
" person whatsoever, employed or hereafter to be employed in
kc. guilty of
" any business relating to the post-office, shall take aqd receive felony.
" into his, her, or their hands or possession any letter or letters,
" packet or packets, to be fqrwarded by the post, and receive any
" sum or sums of money therewith for the postage thereof, shall
" burn or otherwise destroy any letter or letters, packet or packets,
* by him, her, or them, bo taken in qr reqeived ; or if any such
M2
" deputy,
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deputy, clerk, agent; letter-carrier, officer, or other person whatsoever, so employed, or hereafter to be so employed, shall advance the rate or rates of postage upon any letter or letters,
packet or packets, sent by the post, and shall secrete, and not
duly account for, the money by him, her, or them, received for
such advanced postage ; every such offender or offenders,
being thereof convicted as aforesaid, shall be deemed guilty of
felony."

Hassell's case,
t Sect. 6. It seems that these statutes do not create any new of
Cases C. L. 1. fence, but that if a sorter of letters embezzle a letter containing a
bank note, or any other of the securities for money mentioned in
2 Geo. 2. c. 25. he is thereby guilty of felony at common law,
although such letter was entrusted to his care.
Case of Ri
chard Clay.
York Assizes.

f Sect. 7. It has been decided, that it is not necessary that the
servant employed by the post-office should have taken the oaths
required by 9 Ann. c. 10. s. 17. and 41. in order to be within the
penalties of the act.

Rex v. Shaw,
2 Black. 739.

t Sect. 8. It hath been determined, that if a clerk of the postoffice be indicted on this statute, and the first count charge him
as " a clerk employed in charging and sorting of letters, &c." and
a second count, as " a person employed in the busiuess relating
" to the general post-office," that the jury may legally convict the
offender on the first count, by a special finding that he was a
sorter only, if it appear in evidence that he was not a charger of
letters ; but that if, on such evidence, they acquit him generally
on the first count, judgment of " guilty" on the second count
shall be arrested, for it is not proved that he was a person em
ployed in any other business relating to the post-office than as a
sorter, and he is acquitted of having been guilty of the offence in
that capacity.

Slopcr's case,
t Sect. 9. It is said, that if a servant of the post-office embezzle
Cases C. JL 76. a letter not containing any of the securities mentioned in the
statute 2 Geo. 2. c. 25. and secrete it merely for the purpose of
defrauding the post-office of the money which he has received
for the postage of the letter, he is not indictable on the above sta
tute for the capital felony.
Skutt's case,
+ Sect. 10. It is also said, that it is not a capital offence within
Cases C.L. 100. the above statute, for a servant of the post-office to secrete a let
ter containing money only, but that he may be indicted for the
simple larceny at common law.
By the statute 52 Geo. 3. which is an act for reducing into
one act all the provisions then in force inflicting the penalty of
death for offences against the revenue, it is enacted by s. 2.
Secreting, em " That if any deputy, clerk, agent, letter-carrier, post-boy, of
bezzling, &c. " rider, or any other officer or person whatsoever, employed by
by officers, ice.
" or-under the post-office of Great Britain, in receiving, starapfelony.
" ing, sorting, charging, carrying, conveying, or delivering letters
*' or packets, or in any other business relating to , the said office;
" shall, after the passing of this act, secrete, embezzle, or destroy
" any
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" any letter or packet, or bag or mail of letters, with which he or
" she shall have been entrusted in consequence of such eniploy" incut, or which shall in any other manner have come to his or
f her hands or possession, whilst so employed, containing the
" whole, or any part or parts of any bank note, bank post bill,
" bill of exchange, Exchequer bill, South Sea or East India
" bond, dividend warrant, either of the bank, South Sea, East
" India, or any other company, society, or corporation, navy or
" victualling or transport bill, ordnauce debenture, seaman's
" ticket, state lottery ticket or certificate, bank receipt for pay" ment on any loan, note of assignment of stock in the funds,
" letter of attorney for receiving annuities or dividends, or for
" selling stock in the funds, or belonging to any company, society,
" or corporation, American provincial bill of credit, goldsmith's
" or banker's letter of credit, or note for or relating to the
" payment of money, or other bond or warrant, draught, bill,
" or promissory note whatsoever for the payment of money ;
" or shall steal and take out of any letter or packet with which
" he or she shall have been so entrusted, or which shall have
" so come to his or her hands or possession, the whole or any
" part or parts of any such bank note, bank post bill, bill of
" exchange, Exchequer bill, South Sea or East India bond, divi" dend warrant, either of the bank, South Sea, East India,
" or any other company, society, or corporation, navy or vic" tualling or transport bill, ordnance debenture, seaman's ticket,
" state lottery ticket or certificate, bank receipt for payment of
" any loan, note of assignment of stock in the funds, letter of
" attorney for receiving annuities or dividends, or for selling
" stock in the funds, or belonging to any company, society, or
" corporation, American provincial bill of credit, goldsmith's or
" banker's letter of credit, or note for or relating to the payment
" of money, or other bond or warrant, draught, bill, or pro" missory note whatsoever for the payment of money; every
" person so offending, being thereof convicted, shall be adjudged
" guilty of felony, and shall suffer death as a felon, without
" benefit of clergy."
And by sect. 3. accessaries before the fact are ousted of
clergy, and may be tried before the principal is convicted.
By 24 Geo. 2. c. 11. s. 3. embezzlement by officers and ser
vants of the South Sea Company of securities committed to
their custody, i9 made felony without benefit of clergy.
Larceny of Things, which at Common Law are considered as part
of the Freehold.
In speaking of what things larceny maybe committed, Hawkins
observes, in the previous part of this chapter, that they ought
to be no way annexed to the freehold. It is therefore necessary
to state the alterations made by statute in this respect.
With respect to Fences, Hedges, and Orchards.
t Sect. I. By 43 Eliz. c. 7. " Whoever shall cut or unlawfully
" take
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take away dny corn Or grain growing, ot rob any orchards or gar*
dens, or break or cut any hedge, pales, rails, or fence ; or dig
up, or take up any fruit-tree or trees in any orchard, garden, or
elsewhere, to the intent to take and carry the same away ; or
shall cut or spoil any wood, or underwoods, poles, or trees
standing, not being felony by the laws of this realm, their procurers and knowing receivers shall, on conviction by one witness before one magistrate, make compensation at discretion to
the party injured, or be publicly whipped."

t Sect. 2. By 15 Car. 2. c. 2. the constable may search the
houses of suspected wood-stealers, and carry offenders before a
justice, who shall be liable to the penalties of 43 Eliz. if they do
not give a satisfactory account of the wood found in their possession .
Upon these acts the following resolutions have been made.
Lurdlia'" °a o'
* ^ect' 9*
tllese acts 'w*te no* mst^e merely against base
dy' ' and indigent offenders> but that a gentleman or offender so styled
in the conviction, is within the penalties if he is guilty of the
offence.
5 Co. 34.
Salk. 282.

+ Sect. 4. That the conviction most state the number and the
nature of trees cut down ; for that is the measure by which the
justice is to assess the damages.

Sayer,j04.

4 Sect. 5. That the manner also of the stealing must be stated
in the conviction, that the Court may judge whether it be feloni
ous or not, or whether the money ordered to be paid was an ade
quate compensation to the party injured.
Stealing Shrubs and Plants.

Pcnalty on cutting down, &c.
.njTinTr"t°reMes
or roots, &c. in
inclosed ground,

t Sect. 1. By 6 Geo. 3. c. S6. IT Is SBeiTED, " That the dis
position of nursery-men to improvements in planting and garden
ing, through Great Britain, is of gr*at use to the public ; and
many nursery-men, gardeners, and others, have collected and cul
tivated, at great expense, roots, shrubs, and plants of every
country, and imported, cultivated, and exported, great quantities
thereof, and do thereby support themselves and many others of
his majesty's subjects ; and whereas many evil-disposed persons,
well knowing the value of such roots, shrubs, and plants, have, of
late years, frequently entered into nurseries, gardens, and other
inclosed grounds in general, and of the nursery-men and gar
deners in particular, and have dug up, taken, or carried away, out
of such nurseries and garden-grounds, roots, shrubs, and plants,
and likewise destroyed others on the Spot, to a very considerable value:" for remedy whereof it is ENACTED-, "That all
" and every person and persons that shall in the night-time plnck
" °P' diS UP' break' "P™1- w ArtitjT, or carry away any roots,
" shrubs, or plants, of the vafoe of five shillings, and which
" shall be growing, or standing, or being in the gard«n-ground,
" nursery-ground, or other inclosed ground, of any person or
" persons whomsoever, shaH be deemed and construed to be
" guilty
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" guilty of felony; and every such person or persons shall be
" subject and liable to the like pains and penalties as in cases of
" felony} and the court, by and before whom such person or peru sous shall be tried, shall, and hereby have authority to trans" port such person or persons, for the space of seven years, to
** any of his majesty's plantations in America, in like manner as
" other felons are directed to be transported by the laws and sta" tutes of this realm:
+ Sect. 2; By 6 Geo. 3. c. 36. it is also enacted, "That all and
*' every person and persons who shall be wilfully aiding, abetting,
" or assisting in such plucking up, digging up, cutting, breaking,
** spoiling, or destroying, or carrying away, such foot, shrub,
" or plant, roots, shrubs, of plants, as aforesaid, of the value
" aforesaid ; or who shall buy or receive such root, shrub, or plant,
" roots, shrubs, or plants, of the value aforesaid, knowing the
* same to be stolen ; shall be subject arid liable to1 the same
*' punishment, as if he, she, or they, hid stolen the same f any law
" to the contrary in airy wise notwithstanding."
t Sett. 3. By 6 Geo. 3. c. 48. s. 3. it is recited, that " many
idle and disorderly persons have, of late years, made a practice
of plucking or digging Up, cutting, spoiling", tit destroying; and
taking ot carrying away, divers and stfndry sorts Of roots, shrubs,
and plants, (many of which are of great value) Out of the fieldS,
nurseries, gardens, and garden-grounds, and Other cultivated
lands of divers of his majesty's subjects;" it is therefore enacted,
" That all and every person who shall pluck up, or cut, spoil, or
" destroy, ot take, ot carry away, any root, shrub, or plant, foots,
" shrubs, or plants, out of the fields, nurseries, gardens, gafden** grounds, or other cultivated lands, of any person Or persons
'* whonisoevef, without the consent of the owner or Owners
** thereof first had and obtained, arid shall be thereof convicted
" upon the oath Of one or more credible' witness Of witnesses,
* before arty one or more justice ot justices of the peace for the
" county, city, riding, division, district, Or place wherein such
" offence shall have beieh eonrmitted, shall, for the first offence,
*' fotfeit and pay such sum ot sums of money as to such justice or
'* justices shall seem meet, not exceeding forty shillings, together
** with the charges previous to and attetidmg such conviction, to
" be ascertained by such justice or justices who shaH convict the
said offender; arfrl if any person so convicted shall again cOm" mit the like offence, and shall be thereof convicted rri riiarmer
•* aforesaid, suchperson arid persons being so convicted, shall, for
" such second offence, forfeit and pay such sum of inoney a* to
* the said justice or justice's shall seeni meet, riot exce'edhVg five
" pounds, togetrret with the charges previous to and attending
" the conviction of such Offender; and if any pefsori SO before
" convicted, shall a third time coriimit the like offence, and shaft
" be thereof corfvicted, Stich person so convicted shall, fot siren
" third offence, be deemed guilty of felony, and the court, before
" wlrom such person shall be tried, shall and hereby lislfh atttho" rfty to transport such pefson, for the space of seven years, to
" any of his majesty's plantations in America, in like inaotref
"as

^"te^rfpiucking up, &c. any
root, &a out of
J^™,!^
forfeit, &c.
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Howe's Case,
Cases Cro.
Law' 378-

" as other felons are directed to be transported bj the laws and
" statutes of this realm."
Sect. 4. It is settled, that this latter statute, although it make
t)le offender liable only to pecuniary penalties for the first and second offence, does not repeal the 6 Geo. 3. c. 36. but that they
are in pari materia for the protection of shrubs under the different
situations described.

Howe's Case,
Cases Cro.
Law, 5?8.

+ Sect. 5. It has been decided on these statutes, that 6 Geo.
3. c, 36. applies only to the offence of stealing or destroying
shrubs in the night-time, be their value to what amount it may.

Cases Cro.
Law, 378.

+ Sect. 6. It is also said that the 6 Geo. 3. c. 48. was intended
to protect roots, shrubs, and plants, both by day and night.

Persons stealing
turnips, cab■n^arden
shall forieit'ios.
on conviction,
ofOw Mod*'118
stolen. "

' Stealing Vegetables.
t Sect. I. By 13 Geo. 3. c.32. s. 1. it is enacted, "That if any
" person shall steal and take away, or maliciously pull up or
" destroy any turnips, potatoes, cabbages, parsnips, pease, or
" carrots, growing or being in any garden, lands, or grounds,
<• open or inclosed, and shall be thereof convicted before any
" just'ce or justices of the peace for the county or place where
" the offence shall be committed, either by the confession of the
" party offending, or by the oath of one or more credible witness
" or witnesses (which oath such justice or justices is and are
" hereby empowered to administer), every person so offending,
" and being convicted as aforesaid, shall forfeit and pay, upon
" such conviction, such sum of mouey not exceeding the sum of
" ten shillings, over and above the value of the goods stolen, as to
" such justice or justices shall seem meet; which sum of money
" shall be distributed between the owner of such turnips, pota" toes, cabbages, parsnips, pease, or carrots, and the overseers of
" the poor, or other persons having the charge and disposal of the
* funds of the poor of such parish or place where the offence shall
" be committed, for the use of the poor of such parish or place,
" in such proportion as such justice or justices shall think tit; or
" the whole of such sums shall be given to the owner of such
" turnips, potatoes, cabbages, parsnips, pease, or carrots, or to
" the overseers of the poor, or other persons having the charge
" and disposal of the funds for the use of the poor of such parish
" or place, according to the discretion of such justice or justices ;
" and in default of payment of such penalty, of which the offender
" hath been convicted as aforesaid, such justice or justices shall
*' and may commit such offender to the house of correction, there
" to be kept to hard labour for any time not exceeding one
" calendar month, unless such penalty shall be sooner paid or
" satisfied: and if the offence is committed in that part of Great
" Britain called Scotland, such justice or justices shall and may
" commit such offender to prison, there to remain for any time
" not exceeding one calendar month, unless such penalty shall be
" sooner paid or satisfied ; and the bringing of the offender or
" offenders before such justice or justices of the peace may be
" done, and the proceedings against offenders, under the autho" rity ofthis act, may be carried on, in the most summary manner."
f Sect.
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t Sect. 2. By 13 Geo. 3. c. 32. s. 2. And for the more easy con- Informations of
viction of persons offending against this act, it is further enacted, owners to be
" That in all informations, and other proceedings for any of the }*w^■nd al"
" offences aforesaid, the evidence of the owner or owners of
" such turnips, potatoes, cabbages, parsnips, pease, or carrots,
"
" and of the inhabitants of the parish or place where the offence
" shall be committed, shall be taken and allowed ; any law, cus" torn, rule, order, or usage, to the contrary notwithstanding."
f Sect. 3. But by 13 Geo. 3. c. 32. s. 3. it is provided, "That
" where any such conviction shall be upon the oath of the owner
" or owners, the whole of the penalty or forfeiture shall be paid
" to the overseer or overseers of the poor of the parish or place
" where the offence shall be committed, for the use of the poor
" of such parish or place."
Madder Roots.
t Sect. I. By 31 Geo. 2. c. 35. s. 5. it is recited, " that the Persons congrowth and cultivation of madder is of great consequence to the j*,',^ des'trojtrade and manufactures of this kingdom :" therefore for prevent- ing madder
ing the stealing or destroying of madder roots, it is enacted, roots, are, for
" That if any person or persons shall steal and take away, or wil- ^make satis-*'
" fully and maliciously pull up or destroy any madder roots faction for the
" growing or being in any lands or grounds belonging to any damage ; and
" person or persons, and shall be thereof convicted before any seYrs'of t'he°poor
"justice or justices of the peace of the county, town, or place, of the parish, a
" where the offence shall be committed, either by confession of fine not exceed" the party offending, or by the oath of any credible witness or ing 10"' &c*
'* witnesses (which oath such justice or justices is and are hereby
" authorised and empowered to administer) every person so
" offending, and being convicted of such offence in manner herein
" before mentioned, shall, for the first offence, give and pay to
" the owner or owners of the madder roots so stolen, pulled up
" or destroyed, such satisfaction for his or their damage thereby
" sustained, and within such time as the saidjustice or justices shall
" appoint ; and shall over and above pay down, upon such convic" tion, unto the overseers of the poor of the parish where the offence
" or offences was or were committed, for the use of the said
" poor, such sum of money not exceeding ten shillings, as to the
" said justice orjustices shall seem meet; and if any such offender
" or offenders shall not make such recompence or satisfaction to
" the said owner or owners, and also pay such sum to the use of
" the poor, in manner and form aforesaid; then the said justice
" orjustices shall and may commit such offender or offenders to
" the house of correction, for any space not exceeding one month ;
" and shall and may order such offender or offenders to be whip" ped by the constable, or other officer, as to the said justice or
''justices shall seem meet; and if any such person or persons
" shall again commit the like offence, and be thereof convicted as
" aforesaid, then he, she, or they so offending the second time,
" and being thereof convicted as aforesaid, shall be committed
" to the house of correction for three months."
t Sect. 2. By 31 Geo. 2. c. 35. s. 6. it is provided, " That no Prosecution to
t
be within
person thirty days after
the offence.
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" person or persofls shall be prdseefcted for ariy sach offence of
" stealing, pulling Hp of destroying of madder roots, unless snch
" prosecution be begun within thirty days after the offence cbrflHreaking into L(ad Mines and stealing Lead.
t Sect. 1; By 25 Geo. 2. c. 10. *. 1. it is recited, " That by
expedience it hath been found, that wad or black cawke, com
monly called black lead, is and hath been necessary for divers
useful purposes, and more particularly in the casting bomb
shells, round shot, and cannon balls ; and that such wad, black
cawke, or black lead, hath hitherto been discovered in one moun
tain, or ridge of hills, only in this realm ; and that great waste
and destruction therein hath of late years been made by wicked
and evil-disposed persons, who, by reason of the situation of the
mine or mines, wad-hole or wad-holes of the said wad, black
cawke, or black lead, and of the great difficulty to secure and
preserve the same from being unlawfully broke, or by force en
tered into ; and also by reason of the small punishment by the
laws now in being, annexed to offences of the like kind, have
been encouraged unlawfully to enter, and by force to keep pos
session of the same ; and from thence unlawfully to take and
carry away great quantities of the said wad, black cawke, or
black lead ; for the more effectual security of all and every mine
or mines, wad-hole or wad-holes of wad or black cawke, com
monly called black lead ; and for preventing the unlawful break
ing and entering into the same ; or the unlawful taking and car
rying away from such mine or mines, wad-hole or wad-holes,
any wad, black cawke, or black lead ; and for punishing such
offenders in a more exemplary manner, than by the laws in
The entering being can now be done," it is enacted, " That all and every
UadUud with " P61"8011 or Persons that shall unlawfully break, or by force enter
intent to steal, " mto anv mine or mines, wad-hole or wad-holes of wad or black
" cawke, commonly called black lead, or iuto any pit, shaft, adit,
" or vein of wad, black cawke, or black lead, with an intent to
" take and carry away from thence any wad, black cawke, or
" black lead ; or shall unlawfully from thence take and carry
" away any wad, black cawke, or black lead, although such mine
" or mines, wad-hole or wad-holes, pit, shaft, adit, or vein, b*
" not actually broke, or by force entered into by such offender
or the assisting " or offenders; or shall aid, abet, assist, hire, or command any
or hiring per- « person or persons- to commit such offence or offences as aforefelony. ° S0' " sa'd > that then, and in every such case, all and every Such per" son or persons shall be deemed and construed to be guilty of
" felony; and it shall and may be lawful for the court or judge,
" before whom any such person or persons so offending as aforeOffenders to be " said shall be lawfully convicted, to order such offender' or
Cearmanad u°b * " 0^en^ers to ue committed to the prison or gaol of the said
iicly'whipt ;
" county appointed for criminals, or to some house of correction
" within the same county, for a time not exceeding one year,
" there to be kept to hard labour during all the said time, and
" to be publicly whipt by the common hangman, or by the mas" ter of such honse of correction, at such' times- and at such
" places, and in such manner, as such court or judge shall think
" proper;
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*' proper; or it shall and may be lawful to and for such court or
"judge, or for any other subsequent court held at the same
" place, with the like authority as the former, to order such of" fender or offenders to be transported to some of his majesty's or to betrans" plantations beyond the seas, for a term not exceeding seven Portca for scven
" years, as such court or judge shall think most proper ; and sca" '
" thereupon judgment shall be given that the person or persons
" so convicted shall be committed and Vvhipt, or transported
" accordingly ; and if transportation shall be directed, the same
" shall be executed in such manner as is or shall be provided by
" law for the transportation of felons ; and if any such person or
" persons so committed or transported shall voluntarily escape
" or break prison, or return from transportation before the expi" ration of the time for which he, she, or they shall be ordered
** to be transported as aforesaid, such person or persons being
" thereof law fully convicted, shall suffer death as a felon without
" benefit of clergy, and shall be tried for such felony in the
" county where he, she, or they so escaped, or where he, she,
'• or they shall be apprehended."
f Sect. 2. By 25 Geo. 3. c. 10. s. 2. it is further enacted,
" That if any person shall be convicted or attainted of any of
" the offences aforesaid, and shall voluntarily escape, break
" prison, or return from transportation as aforesaid, and shall
" be apprehended in any other coufity or city different from that
" wherein the said offence was committed, the clerk of the alssize,
" or clerk of the peace for the county or city where such cdftvic" tion or attainder for tire said offence or offences was had, shall,
" at the request of the prosecutor, or of any other on his ma" jesty s behalf, certify the same by a transcript m few words,
" containing the effect and tenor of such conviction or attainder,
" for which certificate two shillings and sixpence and no more
" shall be paid; and such certificate being produced in court shall
" be sufficient proof of such former conviction or attainder."
t Sect. 3. By 25 Geo. 2. c. 10. e. 3. it is further enacted,
: all and every person or persons who shall buy or receive
or black cawke, commonly called black lead, know" mg the same to be so unlawfully taken and carried away
" as aforesaid, shall be deemed and construed to be guilty
" of felony, and being convicted thereof, shall be subject and
" liable to all the pains and penalties which any person or per" sons can or may by the laws add statutes of this realm be sub" ject and liable to, for buying or receiving any goods or chattels
'• that have been feloniously taken or stole», knowing the same
" to have been stolen."
Lead or Iron, and Copper, Brass, of Bell-metal, ajixed to
a Dwelling-house.
f Sect. 1. By 4 Geo. 2. c. 32. it is recited, "That the
pernicious practice of stealing lead, iron bars, iron gates, iron
palisadoes, and iron rails, fixed to dwelling-houses, out-houses,
coach-houses, stables, and other buildings, and fixed in gardens,
orchards, court-yards, fences, and outlets, belonging to dwellinghouses and other buildings, hath of late thtre been much used,
to the great detriment of his majesty's subjects ; and it is necessary,

and if they es™J^0^entl£""
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dcath •
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Receivers of
^'(o"^"1*
stolen, guilty of
felony.

stealers of lead,
j™"
&^
0r any^ences*'
belonging thereto';,*ha'o'f
fJJJj bVu-an™''
ported for seven
J«»««
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All persons who
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fixed to any
dwelling-house,
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of felony, and
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All persons assisting, or who
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sary, for the more effectual preventing of such offences, to in
flict a more exemplary punishment on such offenders, than by
the laws of this realm can now be done;" and it is enacted,
" That all and every person and persons who shall steal, rip, cut,
" or break, with intent to steal, any lead, iron bar, iron gate,
" iron palisado, or iron rail whatsoever, being fixed to any
" dwelling-house, out-house, coach-house, stable, or other build" ing used or occupied with such dwelling-house, or thereunto
" belonging, or to any other building whatsoever, or fixed in
" any garden, orchard, court-yard, fence, or outlet, belonging
" to any dwelling-house or other building, shall be deemed and
" construed to be guilty of felony; and every such felon and
" felons shall be subject and liable to the like pains and penal" ties as in cases of felony; and the court, by and before whom
" such person or persons shall be tried, shall, and hereby have
" power and authority to transport such felons for the space of
" seven years, in like manner as other felons are directed to be
" transported by the laws and statutes of this realm ; and all and
" every person and persons who shall be aiding, abetting, or as" sisting in stealing, or in such ripping, cutting, or breaking any
" lead, iron bar, iron gate, iron palisado, or iron rail, fixed to
" any dwelling-house, out-house, coach-house, stable, or other
" building, or fixed in any garden, orchard, court-yard, fence, or
" outlet, belonging to any dwelling-house or other building, or
" who shall buy, or receive any such lead, iron bar, iron gate,
" iron palisado, or iron rail, knowing the same to be stolen,
" shall be subject and liable to the same punishments as if he,
" she, or they had stolen the same; any law to the contrary in
" anywise notwithstanding."
+ Sect. 2. By 21 Geo. 3. c. 68. it is enacted, " That all and
" everv Pel*son and persons who shall steal, rip, cut, break, or
" remove, with intent to steal, any copper, brass, bell-metal,
" utensil, or fixture, being fixed to any dwelling-house, out" nouse» coach-house, stable, or other building, used or occupied
"with such dwelling-house, or thereunto belonging, or to any
" other building whatsoever, or fixed in any garden, orchard,
" court"yard> fence, or outlet, belonging to any dwelling-house,
" or other building, or any iron rails or fencing set up or
" fixed in any square, court, or other place (such person having
" no title or claim of title thereto), shall be deemed and con" strued to be guilty of felony ; and the court, by and before
" whom such person or persons shall be tried and convicted,
" shall, and hereby have power and authority to transport such
" felons for the term of seven years, in like manner as other
" felons are directed to be transported by the laws and statutes
" of this realm; or to order and direct that such offender be kept
" and detained in prison, and therein kept to hard labour for any
" time not exceeding three years, nor less than one year; and
" within that time, if such court shall think fit, such offender
" shall be once, or oftener, but not more than three times, pub" licly whipped."
t Sect. 3. By 21 Geo. 3. c. 68. it is further enacted, " That
" all

i
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" aJl and every person and persons who shall be aiding, abetting, shall bay, liable
" or assisting, in stealing, or in such ripping, cutting, breaking, 10
Pun"h" or removing any copper, brass, bell-metal, utensil, or fixture, me"ts" fixed to any dwelling-house, out-house, coach-house, stable, or
" other building, or fixed in any garden, orchard, court-yard,
" fence, or outlet, belonging to any dwelling-house, or other
" building, or any iron rails, or fencing, set up or fixed in any
" square, court, or other place; or who shall buy or receive any
" such copper, brass, bell-metal, utensil, or fixture, iron rails,
" or fencing, knowing the same to be stolen, shall be subject
" and liable to all and every the same punishments, pains, and
" penalties, as if he, she, or they, had stolen the same, although
" the principal felon or felons has not or have not been convicted
" of stealing the same; any law to the contrary in anywise not" withstanding."
t Sect. 4. It is clear, that these statutes create a new felony,
and therefore the indictment must state whatever the statute
makes constituent parts of the offence, and conclude contraformam Statuti.

Rexu. T.Jos^^•JulJr
eonm Adair,
Recorder.

f Sect. 5. It seems also, that as the legislature has created a Josling's case,
new felony, it partakes of course of all those qualities which are
sul'ruincidental to a felony at common law, and therefore that the in
dictment must affix a value to the property stolen, in order that
it may appear either grand or petit larceny.
+ Sect. 6. But it has been said, that an offender against this BjGlyn, Rtstatute cannot be rendered guilty of a capital offence, by stating
f***
that he " burglariously broke and entered the dwelling-house in Carragon, O. B.
" the night-time, and then and there stole such a quantity of in the year
" lead, iron, &c. the same being fixed to the said dwelling-house, 1772,
" &c." for the legislature has described the offence, and limited
the punishment. Sed queere.
+ Sect. 7- It hath been ruled, on an indictment for stealing Hedges' case,
" iron window sashes," that if it appear that the window frames ®j ^'^fif e0m
from which the sashes were taken were fixed into their proper r^'wiLLEs,
places, but that the sashes were neither hung nor beaded in the Jmtice.
frames, but merely fastened in by laths nailed across the frames,
to prevent their falling out, they are not fixed to the freehold
within the meaning of these statutes.
f Sect. 8. So also it has been held, that " a wooden gate,
" with an iron spring latch and clasp, and two pieces of iron,
'* called upper eyes, which may be lifted on and off the hooks
" of the gate-post at pleasure," is not a fixture to the freehold.

Challis's case,
^ssex1^'^t
^"'gould,
Jwtu*.

t Sect. 9- It has also been repeatedly ruled, that a window Senior's case,
casement, made of iron, lead, and glass, is not within these sta- Cases C. L.
tutes; for the words, " lead, iron bar, iron grate, iron palisado, 394'
" iron rail, or copper, brass, or bell-metal utensil," are to be
taken as substantive nouns, and not as adjectives, describing the
qualities of the things mentioned; and therefore, as a casement
is not among the things enumerated, it is not within the statutes.
t Sect.
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Breue'a ease,
o. B. Feb.
^ 1785-

t Sect. 10. So also it has been held, that a stock-lock, which
ig g luck with iron-work wards in a wooden frame, is not within
these statutes.

- Jos. Hickman's
casc, O. B.
on'a case'rel86'
served for the
opinion of the
Judges.

t Sec*. 11, It has been decided, that " a church" is " a ouj'W" ttfg" within the meaning of these statutes ; and that an indictment *0T stea'mS ,ea^ amxefl thereto, is good, although it do not
mention the person iii whom the freehold, to which the property
taken was affixed, resided.

Iron rails fixed to a tombstone in a churchyard, was ruled
not to be within the meaning of these statutes. J . Davis's case,
O.B, Jan. 1793,
Clarke's case
1* Sect.
But it has been held, that an observatory placed
O. B. Feb. ' in the middle of a gentleman's garden grounds is not " a buildSess. 1781.
" Jug used and occupied with a dwelling-house" within the mean
ing of these statutes.
Marney'scase,
8eot. 13. It has also been held, that an iron bar affixed to the
Se«a.'iTO5 co- copper-hole of a hot-house or green-house, in a garden, is within
ram Heath,
these statutes.
The case of
t Sect, 14. But it has been held, that an irop grate fixed to
Brown and
the ground over the mouth of a sewer, in the middle of a public
a'Si Sess° B" k>g'lwaJ» a"d not belonging to a.nj building, but to the commis1791. 6M
gipners of severs, is not within the statute \ Geo, %. c. 32.
The case of
+ Sect. 15. It has been held, that an indictment on 4 Geo. 2.
Thomas Breese, c. S2. for steaHug lead affixpd to a dwelling-house, is not mainKeajnfer"*'8' tained by evidence that it was lead belonging to a sink, and that
it was only cut, ripped, and turned up, but not taken away; but
such evidence would maintain an indictment for cutting and rip
ping the. le^d with intent to steal.
Of Things in which none have a determinate Property at Common
Law.
There can be no felony at common law, as Hawkins has ob
served, of things, in which no one had a property at the time of
the fact committed. It follows from hence there could be no
property ip any animals fertc naturte before they were reduced
lpto possession by being either dead or reclaimed. The legisla
ture has again interfered in these instances by making it larceny
to take certain of these animals in their wild state by persons
having no title to take them-

The penalty ht
breakmga park
erT^Un^pf
conies.
statC*r'c'io
Farther pro-'
vided by
JectV' c' 13,

As to Rabbits.
Sdet. 1. By 3 Jac. 1. c. 13. s. 2. it is enacted, *< That if any
« person or persons shall, in the night time, or by day, wrong
" fH'ty 0F unlawfully break or enter jnto any park impaled, or
" any other several grounds, inclosed with wall, pale, or hedge,
"
or Hept for the keeping, breeding, and cherishing of
" any CQMGQi and wrongfully qr unlawfully shall hunt, drive, or
" cbase out, or take, Ml, or slay any conies wjthip any such im" Rated park, Qf olpsed gropnd with pale, wall, PC other inclqsure
"as aforesaid, against the will, mind, or pleasure of the owners,
" occupiers,
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** occupiers, or possessionem of the same, not having lawful title
" or authority so to do, aud thereof shall be lawfully convicted
" at the suit of our sovereign lord the king, his heirs or suc" cessors, or the party grieved, shall suffer imprisonment of his
" or their bodies by the space of three months ; and also shall
" yield and pay to the party grieved his treble damages and costs,
" to be assessed and rated by the justices before whom he or
" they shall be convicted, after the said three mouths expired ;
" and shall find sufficient sureties for his and their good abearing
" against the king, his heirs and successors, and all his liege
" people, for the space of seven years after, or else shall remain
" and continue still in prison without bail or mainprize, until
" such time as he or they so offending shall find sufficient sure" ties during the said time and space of seven years."
+ Sect. 2. By 3 Jac. 1. c. 13. s. 3. it is further enacted, what justices
''That the justices of oyer and terminer, justices of assize in may hear and
" their circuits, and justices of peace and gaol delivery in their ^"™"i.t|*
" sessions, shall, by virtue hereof, have power and authority to said.
" enquire, hear, and determine all and singular the said offences,
" by examination of the offenders, and to make and award pro" cess thereupon, as well upon indictments taken before them,
" as by bill of complaint, information, or any other action ; in
" which said suit or action, no essoin, wager of law, or protec" tion shall be allowed,"
+ Sect. 3. By 3 Jac. 1. c. 13. s. 4. it is also enacted, " That The remedy
*' it shall and maybe lawful to the party grieved, to sue and take o{. tnePar,y
" his further remedy against all and every such offender and
,
" offenders, for his loss and damages, and to recover the treble
" va/tie of the same in that behalf, as well before the justices of
" oyer and terminer> justices of assize in their circuits, and jus" tices of the peace and gaol-delivery in their sessions, or else" where in any other the king's majesty's courts of record at
" Westminster ; and that upon true satisfaction of the said treble
" damages to the party grieved, or upon the confession or ac" knowledgment thereof by the said party offending, before the
1 justices in open sessions holden for the county wherein the
" same offence shall be committed, it shall be at the liberty of In what case
" the said party grieved, to whom the said offence is committed, 0f*1,"re('o^hip
*< to release at his pleasure the suretyship of the good behaviour, behaviour may
" at any time within the said seven years or before ; any thing in be released
" this present act before-mentioned or declared to the contrary the P»rty
" notwithstanding."
+ Sect. 4. By 3 Jac. 1. g. 13. s. 5. it is further enacted, ''That Penalty for
" if any person or persons not having any manors, lands, tenc" ments, or hereditaments, of the clear yearly value of forty foniM, offal
'' pounds, or not worth in goods or chattels the sum of two hun- keeping of
" dred pounds, shall use any gun, bow, or cross-bow, to kill any ^g"11"' &c" conies, or shall keep any engine-hayes, gate-nets, purse-nets,
" ferrets, or coney-dogs, except such person or persons as shall
*' have any ground imparked with pale, or inclosed with wall or
" hedge as aforesaid, used for the keeping, breeding, or cherishof any conies, the increasing of which said conies shall
value of forty shillings, to be letten
" at
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"
"
"
"
"
"
"
"

at the least, or keepers or warreners in their parks, warrens, or
grounds belonging to their charge ; that then any person having'
lands, tenements, or hereditaments, of the clear yearly value of
one hundred pounds in fee-simple, fee-tail, or for life, in his
own right, or in the right of his wife, may take from the person
or possession of such malefactor or malefactors, and to his
own use for ever keep, such guns, bows, cross-bows, or enginehayes, gate-nets, purse-nets, ferrets, and coney-dogs."
In what case
t Sect. 5. By 3 Jac. 1. c. 13. s. 6. it is further enacted, "That
the justices
"
if
any person or persons, at any time hereafter, shall fortune to
may discharge
" be bound before any the justices before^mentioued, to the king,
the suitor of
good abearing. " his heirs or successors, for his or their good abearing for seven
" years, according to the tenor of this act, and the same party or
" parties so bound shall afterward, within the said seven years,
" come before the justices of the peace of the said county where
" the said offence was committed, or some of them, in open
" quarter-sessions, and there in the said sessions confess and
" acknowledge his or their said offence or offences, and that he
" or they is or are sorry therefor, and satisfy the party or parties
" grieved, according to the tenor of this act : that then the same
"justices before whom the said confession shall be so made,
" shall and may have power and authority by virtue of this act,
" in the same open sessions, or in any other sessions afterwards
" to be holden before the said justices in the said county, within
" the said term of seven years, if it shall seem good to their dis" cretions, to discharge the said recognizance and bond so taken,
" and also the said party and parties so bound ; this act, or any
" thing therein contained, to the contrary thereof notwithstand" i"g"
t Sect. 6. By 3 Jac. 1. c. 13. s.7. it is provided, " That this
" act, or any thing herein contained, do not extend to any park
" or inclosed ground hereafter to be made and used for conies,
" without the grant or licence of our sovereign lord the king, his
" heirs or successors."
+ Sect. 7. By 3 Jac. 1. c. 13. s. 8. it is further provided,
" That this act, nor any therein contained, shall extend to any
" offence or offences concerning the hunting, chasing or killing
" of conies, which shall be done or committed in the day-time,
" but only to such offences as shall be hereafter done or com" mitted in the night-time only ; any thing in this act contained
" to the contrary thereof notwithstanding."
t Sect. 8. By 22 and 23 Car. 2. c. 25. s. 4. it is recited,
No person shall
kill conies in a " That divers warrens and grounds, not inclosed, are used for
warren not
the breeding and keeping of conies in several parts of this king
inclosed.
dom, and that sundry dissolute and disorderly persons have been
much encouraged to kill and destroy the conies in such warrens
and grounds not inclosed, in the night-time, for that the same is
not prohibited or punishable by the statutes in that behalf made
and provided, which extend only to the stealing and killing of
conies in warrens or grounds inclosed :" and enacted, " That
" if any person or persons shall at any time enter wrongfully
" iuto any warren or ground lawfully used or kept for the breeding
" or
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" or keeping of conies (although the same be not inclosed), and
" there shall chase, take, or kill any conies against the will of
" the owner or occupier thereof, not having lawful title or
" authority so to do, and shall be thereof lawfully convicted in
*' manner hereafter following, the parties so offending shall yield
" to the party grieved treble damages and costs, and suffer im- Forfeiture.
" prisonment by the space of three months, and after, till they
" shall find sureties for their good abearing."
t Seer. 9- By 22 and 23 Car. 2. c. 25. s. 5. it is recited, No person shall
"That divers idle and disorderly persons living near unto war- in the night kill
rens, have of late time used to kill and take the conies upon the an-v conicso»
borders of the same, and, under colour thereof, do oft-time enter
mmmi°xinto the said warrens, and there take and kill conies in the night- cept the owner
time, when they cannot easily be discovered:" and enacted, of the ground.
" That no person or persons shall at any time hereafter kill or
" take in the night-time any conies upon the borders of any
" warrens, or other grounds lawfully used for the breeding or
" keeping of conies, excepting only such person or persons as
" shall be owner of the soil, or lawful occupier or possessor of
" the ground, or any person or persons employed by him, her, or
" them, whereupon such conies shall be so killed or taken, upon
" pain that every person so offending, and being thereof lawfully
" convicted in manner hereafter following, shall give the party or
" parties injured, such recompense or satisfaction for his or their The penalty.
" damages, and within such time as shall be appointed by the
"justice before whom such offender shall be convicted, and over
" and above pay down presently unto the overseers, for the use
" of the poor of the parish where such offence shall be com" mitted, such sum of money, not exceeding ten shillings, as the
" said justice shall think meet: and if such offender or offenders
" do not make recompense or satisfaction to the said party or
" parties injured, and also pay the said sum to the poor in man" ner and form aforesaid, then the said justice shall commit the
" said offender or offenders to the house of correction for such imprisonment
" time as the said justice shall think fit, not exceeding one
" month."
T Sect. 10. By 9 Geo. 1. c. 22. " If any person or persons,
" being armed with swords, fire-arms, or other offensive weapons, Fe,ony'
" and having his or their faces blacked, or being otherwise dis" guised, shall appear in any forest, chase, park, paddock, or
" grounds inclosed with any wall, pale, or other fence, or in any
" warren or place where conies have been or shall be usually
" kept, or shall unlawfully rob any warren or place where conies
" are usually kept ; or shall forcibly rescue any person, being
" lawfully in custody of any officer or other person, for any of the
" offences above-mentioned ; or if any person or persons shall,
" by gift or promise of money or other reward, procure any of his
" majesty's subjects to join him or them in any such unlawful
" act, every person so offending shall suffer death without benefit
" of clergy." Repealed by 4 Geo. 4. c. 54. as to so much of
the above act which takes away benefit of clergy.
t Sect. 11. By 5 Geo. 3. c. 14. s. 6. it is recited, " That Persons eonthere are many thousand acres of land in this kingdom altogether J*** °fJ£n|
TOO,, I.
N
unfit ru,6wsr
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unfit for cultivation, and yet the same are capable of rendering
great profit, by the breeding and maintaining conies; as well to
the owners of such lands, as to a multitude of industrious manu
facturers, who gain their livelihood by working up coney wool;
and that a great part of the said land is already used as warrens,
in the breeding and maintaining conies; but because divers dis
orderly persons, neglecting their own lawful trades, have betaken
themselves to the taking, killing, and stealing of conies in the
night-time, whereby the owners and occupiers of such warrens
are greatly discouraged, and many such owners and occupiers
have been induced to destroy such warrens, and others have been
deterred from stocking other lands, to the great prejudice of the
manufacturers of this kingdom; and that the provisions already
subsisting have, by experience, been found insufficient for the
effectual preservation of conies in warrens;" and enacted,
" That if any person or persons shall wilfully and wrongfully, in
" the night-time, enter into any warren or grounds lawfully used
" or kept for the breeding or keeping of conies, although the
" same be not inclosed, and shall then and there wilfully and
*' wrongfully take or kill, in the night-time, any coney or conies,
" against the will of the owner or occupier thereof, or shall be
" aiding and assisting therein, and shall be convicted of the same
" before any of his majesty's justices of oyer and terminer, or
" general gaol delivery, for the county where such offence or of" fences shall be committed; every such person and persons so
" offending, and being thereof lawfully convicted in manner
" aforesaid, shall and may be transported for the space of seven
" years, or suffer such other lesser punishment by whipping,
" fine, or imprisonment, as the court, before whom such per" son or persons shall be tried, shall, in their discretion, award
" and direct."
* f Sect. 12. By 5 Geo. 3. c. 14. s. 7. it is provided, " That no
" person who shall be convicted of any offence against this act,
*' shall be liable to be convicted for any such offence under any
" former act or acts, law or laws, now in force."

t Sect. 13. By 5 Geo. 3. c. 14. s. 8. it is recited, " That
great mischief and damage had been, and still may be occasioned
by the increase of conies upon the sea and river banks in the
county of Lincoln, or upon the land or ground within a certain
Act not to ex distance from the said banks;" and enacted, " That nothing
tend to destroy " in this act contained shall extend, or be construed to extend, to
ing conies in
the day-time, " prevent any person or persons from killing and destroying, or
in Lincoln, &c. " from taking and carrying away, in the day-time, any conies that
" shall be found on any sea or river (l) banks, erected, or to be
" erected, for the preservation of the adjoining lands from being
" overflowed by the sea or river waters, so far as the flux and
" reflux of the tide does or shall extend, or upon any land or
" ground within one furlong distance of such sea or river banks,
" so far as the flux and reflux of the tide does or shall extend,
" or upon any land or ground within one furlong distance of such
" sea
(1) This exemption is obviously meant to protect the sea and river banks, to which the burrows of
rabbits will do considerable damage.
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" sea or river banks ; but that it shall aud may be lawful to and
" for any person or persons to enter upon any such banks, land,
" or ground, as aforesaid, within the said county of Lincoln, and
" to kill, destroy, take, and carry away, in the day-time, to his or
" their own use, any conies so found upon any such banks, laud,
" or ground, as aforesaid, within the said county, he or they doing
" as little damage as may be to the owner or tenant of such
" banks, land, or ground ; any thing in this or any other act con" tained to the contrary notwithstanding."
f Sect. 14. By 5 Geo. 3. c. 14. s. 9- it is also provided, "That
" no person or persons shall be obliged to make satisfaction for
" any damages that may be occasioned by such entry, unless
" such damages shall exceed the sum of one shilling."
The general result of these statutes appears to be, that by st.
of Jas. 1. c. 13. if a wrongdoer shall hunt, drive out, take, or
kill any coney, in the night-time, in any inclosed ground kept for
that purpose, which was such at the time of passing the act,
or has become so since by the king's licence, he may be prose
cuted for the misdemeanor at the assizes or sessions. By the
stat. 22, 23 Car. 2. c. 25. s. 4. if he chase, take, or kill any
coney, either by day or night, hi any ground used for keeping
conies, whether inclosed or not, he is liable to be convicted be
fore a magistrate. The stat. 5 Geo. 3. c. 14. gives jurisdiction
to the justices of oyer and terminer and gaol delivery, where the
offence of taking or killing any coney is committed, in the
night-time, in any ground which is usually appropriated for the
keeping of them, whether inclosed or not; and gives a discre
tionary power of transporting the offender. And if any such
place, where hares or conies are kept, be robbed at any time by
any offender armed and disguised, it is made felony without be
nefit of clergy by the stat. 9 Geo. 1. c. 22. (2 E. P. C. 6 14.)
But now by stat. 4 Geo. 4. c. 54. the punishment of death
inflicted by the 9 Geo. 1 . on those killing conies, and being
armed and disguised, is repealed ; in lieu whereof is substituted
transportation for seven years, or imprisonment for three years,
with or without hard labour, at the discretion of the court.
Deer Stealing.
t Sect. 1. By 9 (1) Geo. 1. c. 22. " If any person or persons,
" being armed with swords, fire-arms, or other offensive wea" pons,
(1) Tins act, which is generally known by the
Or (4) shall unlawfully and wilfully hunt,
title of the Black Act, creates a variety of of- wound, kill, or destroy any red or fallow deer,
fences, of which the following is an abstract.
Or (5) unlawfully rob any warren or place where
(1) " If any person or persons,
being armed with
conies or
or hares are
are usuany
usually Kepi.
kept.
!
.
.
uu«
vwnica
na>rds, hn-annl, or other offensive weapons, and
Or (6) iiares
shall unlawfully
steal, take and carry
having his or their faces blacked, or being otherwise away any fish out of any river or pond.
disguised, shall appear in any forest, chase, park,
Or (7) if any person or persons (that is, not being
paddock, or grounds inclosed with any wall, pale, armed or disguised, or whether so or not) shall unlawor other fence, wherein any deer have been or fully and wilfully hunt, wound, kill, destroy, or
shall be usually kept
steal any red or fallow deer fed or kept in any
Or (2) in any warren or place where conies places in any of his majesty's forests or chases
have been or shall be usually kept.
which are or shall be inclosed with pales, rails, or
Or (3) in any high road, open heath, common otherfences;orinanypark,paddock,orgroundsinordown.
closed where deer have been or shall be usually kept
N 2

LARC ENY,— Of Deer Stealing.

180

Bk. 1 ;

"
"
"
"
"
"
"

pons, and having his or their faces blacked, or being otherwise
disguised, shall appear in any forest, chase, park, paddock, or
grounds inclosed with any wall,' pale, or other fence, wherein
any deer have been or shall be usually kept, or shall unlawfully and wilfully hunt, wound, kill, destroy, or steal any red or
fallow deer ; or if any person or persons (whether armed and
disguised or not) shall unlawfully and wilfully hunt, wound,
kill, destroy, or steal any red or fallow deer, fed or kept in any
" places in any of the king's forests or chases which are or shall
be inclosed with pales, rails, or other fences ; or in any park,
" paddock, or grounds inclosed, where deer have been or shall
be usually kept; or shall forcibly rescue any person, being law
fully in custody of any officer or other person, for any the said
"offences; or shall, by gift or promise of money, or other
" reward, procure any to join him or them in any such unlawful
" act : every person so offending, being thereof lawfully con" victed (in any county in England), shall be guilty of felony
" without benefit of clergy ; but not to work corruption of
*' blood, nor forfeiture of lands or goods."

t Sect. 2. By 16 Geo. 3. c. 30. it is recited, " that the
statutes now in force for the discovery and punishment of deerstealers are numerous, and many of them ineffectual : and
whereas the good purposes thereby intended might be better
effected, if such of the said statutes as are found to be defective
were repealed, and such good provisions as are therein contained,
together with such further provisions as may be expedient, were
Penalty on any reduced into one act;" and therefore enacted, " That if any
persons who
« person or persons shall course or hunt, or shall take in any
shall hunt, &c.
r.*" .
i n i ■„
j
j .
any fallow deer, 8''P> noose, toyle, or snare, or shall kill, wound, or destroy, or
in any forest, " shall shoot at, or otherwise attempt to kill, wound, or destroy,
°tc*
" or shall carry away, any red or fallow deer, in any forest, chase,
" purlieu, or ancient walk, whether inclosed or not, or in any
" inclosed park, paddock, wood, or other inclosed ground, where
" deer are, have been, or shall be usually kept, without the con" sent of the owner, or without being otherwise duly authorised,
" or shall be aiding, abetting, or assisting therein or thereunto,
" every person so offending, by coursing, hunting, shooting at,
" or otherwise attempting to kill, wound, or destroy, or by aiding
ft therein, or thereunto, shall forfeit, for every such offence, the
u sum of twenty pounds ; and every person so offending by
u killing, wounding, or destroying, or by taking in any slip*,
noose,
Or (8) shall unlawfully and maliciously break any name subscribed thereto, or signed with a ficdown the mound or head of any fish-pond whereby titious name, demanding money, venison, or other
the fish shall be lost and destroyed.
valuable thing.
Or (9) shall unlawfully kill, maim, or wound
Or (14) shall forcibly rescue any person being
any cattle.
lawfully in custody of any officer or other person
Or (10) cut down or otherwise destroy any for any of the offences before-mentioned,
trees planted in any avenue, or growing in any
Or (15) if any person or persons shall, by gift
garden, orchard, or plantation, for ornament, shel- or promise of money, or other reward, procure any
ter, or profit
of his majesty's subjects to join him or them in
Or (11) shall set fire to any house, barn, or out- any such unlawful act, every person to offending,
house, or to any hovel, cock, mow, or stack of being thereof lawfully convicted, shall be adcorn, straw, hay, or wood.
judged guilty of felony, and shall suffer death as
Or (IS) shall wilfully and maliciously shoot any in cases of felony without benefit of clergy."—See
person in any dwelling-house or other place.
postal as to the repeal (by st. 4 Geo. 4. c 54.)
Or (13) shall knowingly send any letter without of so much as deludes benefit of clergy, p. 189.
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" noose, toyle, or snare, or by carrying away, or by aiding therein
" respectively, shall, for every deer so wounded, killed, destroyed,
" taken or carried away, forfeit and pay the sum of thirty
" pounds ; and if the offender in any of the cases aforesaid shall
" be a keeper of, or person in any manner entrusted with the
" custody or care of deer, in the forest, chase, purlieu, ancient
" walk, or inclosed park, paddock, or wood, or other inclosed
" place, where the offence shall be committed, every such of" fender shall forfeit and pay double the penalty herein-before
*' appointed to be paid by other offenders; and if any person or
" persons, after having been convicted of any of the aforesaid
" offences, shall offend a second time against this act, by com" mitting any of the aforesaid offences, such second offence,
" whether it be the same as the first offence, or be any other of
" the aforesaid offences, shall be deemed and adjudged to be
" felony, and the person guilty thereof, being lawfully convicted
" upon indictment, shall be transported to one of his majesty's
" plantations in America for the space of seven years."
t Sect. 3. By 16 Geo. 3. c. 30. s. 2. it is further enacted,
" That every person who hath been, or, before the commence" ment of this act, shall be convicted under any statute now in
" force, for unlawfully hunting, coursing, killing, taking, or carry" ing away, any deer out of any forest, chase, purlieu, ancient
" walk, park, paddock, wood, or inclosed ground, shall be sub" ject and liable to the several pains and penalties by such sta" tute provided, in like manner as if this act had not been made;
" and in case any such offender shall, after the commencement of
" this act, be guilty and convicted of any of the aforesaid offences against this act (the legal proof of such first or former
" conviction having been first made), every such person shall be
" deemed and adjudged to have committed a second offence
" against this act, in like manner as if this act had been in force
" at the time of such first conviction, and as if such conviction
u had been made under the provisions of this act."

Persons confo^/act,"
mil liable to
penalties, &c.

t Sect. 4. By 16 Geo. 3. c. 30. s. 3. After heciting, "To How justices
the intent that the prosecution of persons who shall offend a t0 Procecdsecond time in manner aforesaid, may be carried on with as
little expense and trouble as is possible," it is further enacted,
" That the justice before whom any person shall, after the com" mencement of this act, be convicted for the first time of any of
" the offences before described, shall transmit such conviction,
* under his hand and seal, to the quarter-session which next
" after such conviction shall be holden for the county, riding,
" division, city, town, or place, wherein such first offence shall be
" committed, there to be filed by the clerk of the peace, and to
" be kept amongst the records of the peace ; and such convic" tion so filed, or a true copy thereof certified and subscribed by
" such clerk of the peace, shall be sufficient evidence to prove
" the conviction of such first offence as aforesaid."
f Sect. 5. By 16 Geo. 3. c. 30. s. 4. it is further enacted,' Justices may
" That it shall be lawful for any one justice of the peace, upon f(J'™tg£nrran<s
" complaint made to him on oaTh by any credible person, that
" there
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" there is reason to suspect any person or persons of having in
" his, her, or their custody or possession, or in any dwelling" house, out-house, yard, garden, or place, any red or fallow deer,
" which shall have been unlawfully killed, or the head, skin, or
" other part thereof, or any slip, noose, toyle, snare, or other en" gine, for the unlawful taking of deer, by warrant under his
" hand and seal, to cause such person and persons, and such
" dwelling-house, out-house, garden, or place, to be searched ;
'* and if any red or fallow deer suspected to have been unlawfully killed, or the head, skin, or other part thereof, or any slip,
" noose, toyle, snare, or other engine, suspected to be used for
" the unlawful taking or killing of deer, shall be found in his,
" her, or their custody or possession, or in such dwelling-house,
" out-house, garden, or place, to cause the same, and such per" son or persons so having possession, or in whose dwelling*' house, out-house, garden, or other place, the same shall be
" found, to be brought before any justice of the peace having
" jurisdiction ; and if such person or persons shall not produce
" before such justice the party of whom he, she, or they received
" the same, or satisfy such justice that he, she, or they camelaw" fully by such deer, or the head, skin, or other part thereof, or
" had a lawful occasion for such slip, noose, toyle, snare, or other
" engine, or did not keep the same for any unlawful purpose,
" then every such person shall forfeit any sum not exceeding
" thirty pounds, nor less than ten pounds, at the discretion of
" such justice."
In case persons
f Sect. 6. By 16 Geo. 3. c. 30. s. 5. it is further enacted,
^cted' how"1" " r^^ia' ^ anv re(^ or fa^ow deer, suspected to have been unlawjusticcs to
" fully killed, or the head, skin, or other part of such deer shall,
proceed.
" on a search under a warrant from any justice of the peace, be
" found in the possession or custody of any person or persons,
" or in any dwelling-house, out-house, garden, or other place, or
shall be proved to have been in the possession, house, out" house, garden, or place, of any person or persons who may be
" justly suspected to have come dishonestly or unlawfully by the
" same as aforesaid ; and such person or persons so in pos" session, or the owner or occupier of such dwelling-house, out" house, garden, or other place, shall not, under the provisions
" aforesaid, be liable to conviction ; then, and in every such case,
" for the discovery of the party or parties who actually killed or
" stole such deer, it shall and may be lawful to and for any jus" tice of the peace having jurisdiction, as the evidence given and
" the circumstances of the case shall require, to summon before
" him, at his discretion, every person through whose hands such
" deer, or the head, skin, or other part thereof so found, shall
" appear to have passed ; and if the person and persons from
" whom such deer, or the head, skin, or other part thereof, shall
" appear to have been first received, or who having had pos" session thereof, shall not give proof, to the satisfaction of such
" justice, that he, she, or they came lawfully by the same, such
" person or persons shall, on every conviction, forfeit and pay any
" sum not exceeding thirty pounds, nor less than ten pounds, at
'* the discretion of such justice."
t Sect.
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f Sect. 7. By 16 Geo. 3. c. 30. s. 6. it is further enacted, Suspected
" That in case it shall appear, on the oath of a credible witness, persons, &c.
" that any person or persons hath or have had in his, her, or their
" possession, house, out-house, garden, or place, any red or fal" low deer, or the skin, head, or other part thereof, and shall be
" reasonably suspected to have come dishonestly or unlawfully
" thereby, then, and in every such case, every such person or
" persous, and all other persons through whose hands the same
" shall appear to have passed under the like suspicion, shall and
" may be proceeded against in like manner and form, and on
" conviction shall be subject and liable to the same penalty or
" penalties, as if such deer, or the head, skin, or other part
" thereof, had been found in the possession, house, out-house,
" garden, or place, of such person or persons, upon a search
" made under and by virtue of any such warrant as aforesaid."
f Sect. 8. By 16 Geo. 3. c. 30. s. 7. it is further enacted, Penalty on
" That in case 'any person or persons shall
"
set, lay, or use, any J«ttin6
settir nets»
ttC
net, wire, slip, noose, toyle, or other engine, for the purpose of
" taking or killing deer, within or upon any forest, chase, pur" lieu, or ancient walk, or in the ring, or outer fence or bank
" dividing the same from the adjoining lands ; or in any inclosed
" park, paddock, wood, or ground, where deer are, have been,
" or shall be usually kept, such person or persons, not being the
" owner of such forest, chase, purlieu, ancient walk, park, pad" dock, wood, or ground, or entrusted with the care of the deer
*' within the same, and shall be convicted of any of such offences,
" every such offender shall forfeit and pay, for the first offence,
" any sum not exceeding ten pounds, nor less than five pounds ;
" and if afterwards convicted of any of the offences last men" boned, shall, on every conviction after the first, forfeit and pay
" any sum not exceeding twenty pounds, nor less than ten
" pounds ; which said respective forfeitures shall be set at the
" discretion of the justice or justices before whom the offender
" or offenders shall be convicted of such first or further offence."
t Sect. 9- By 16 Geo. 3. c. 30. s. 8. it is further enacted, Penalty on
" That if any person or persons shall at any time wilfully pull P^"^0""
" down or destroy, or cause to be wilfully pulled down, or de- paes' c"
" stroyed, the pale or pales, or any part of the walls of any
" forest, chase, purlieu, ancient walk, park, paddock, wood, or
" other ground, where any red or fallow deer shall be then kept,
" without the consent of the owner or person chiefly entrusted
" with the custody thereof, or being otherwise duly authorised,
" every person so offending shall be subject unto the forfeiture
" and penalty hereby inflicted for the first offence of killing of
" any deer."
t Sect. 10. By 16 Geo. 3. c. 30. s. 9. it is further enacted, Penalty on
" That if any person or persons carrying any gun, or other fire- ^j"^6""
" arms, or any sword, staff, or other offensive weapon, shall come
" into any forest, chase, purlieu, or ancient walk, or into any in" closed park, paddock, wood, or into any other ground where
" deer are usually kept, be the same inclosed or not inclosed, with
" an intent unlawfully to shoot at, course, or hunt, or to take in
" any
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" any slip, noose, toyle, snare, or other engine, or to kill, wound,
" destroy, or take away any red or fallow deer, it shall be lawful
" for every ranger or keeper, or person entrusted with the care of
" such deer, to seize and take from such person and persons, in
" and upon such forest, chase, purlieu, ancient walk, park, pad" dock, wood, or other ground, to and for the use of the owner
" thereof respectively, all such guns, fire-arms, slips, nooses,
" toyles, snares, or other engines, and all dogs there brought for
" coursing deer, in the same and like manner as the game-keepers
" of manors are impowered by law, within their respective manors,
" to seize and take dogs, nets, or other engines, in the custody of
" persons not qualified by the laws to keep the same ; and if any
" such person or persons shall there unlawfully beat or wound any
" ranger or keeper, or his or their servants or assistants, in the
" execution of his or their office or offices, or shall attempt to
" rescue any person in the lawful custody of any such ranger,
" keeper, servant, or assistant, every person so offending shall be
" deemed and adjudged to be guilty of felony, and on being law" fully convicted on indictment, shall be transported to one of his
" majesty's plantations in America for the space of seven years."
How justices to f Sect. 11. By iGGeo. 3. c. 30. s. 10. it is further enacted,
fornmliln of" " ^hat, upon complaint or information upon oath, of any one or
offences.
" more credible witness or witnesses, before any one justice of
" the peace having jurisdiction of any offence committed against
" this act, it shall and may be lawful to and for such justice
" (except in such cases only where the justice is specially directed
" previously to summon the party before him) to cause the^>er" son or persons, who shall be charged by such complaint or in" formation, to be apprehended by warrant under the hand and
" seal of such justice, and to be brought before him at such time
* and place as shall be specified in and by such warrant, and there" upon such justice shall and may proceed to hear the matter of
" such complaint or information, and to adjudge and determine
" the same ; and in such case where it is provided by this act that
" the party complained of shall be summoned to appear, if the
" party so summoned shall not appear according to such sum" mons, then, upon due proof made of the service of such sum" mons, either personally, or by leaving the same at his dwelling" house, lodgings, or other usual place of abode, it shall be law" ful for the justice, before whom the party was so summoned to
" appear, to apprehend such party by warrant, and to proceed as
" if no previous summons had been directed by this act."
Penalties.
t Sect. 12. By l6Geo. 3. c. 30. s. 11. it is further enacted,
" That all the pecuniary penalties of this act shall be recoverable
" before one or more justice or justices of the peace for the
" county or other division in which the offence shall be commit" ted, on proof of the offence, by the oath of one or more credi" ble witness or witnesses, or on confession of the offender ; and
" one moiety of each penalty shall belong to the king's majesty,
" his heirs and successors, and be paid, for his and their use, into
" the hands of such person or persons as the said justice or jus" tices shall direct, and the other moiety thereof shall belong and
" be paid to the informer or informers prosecuting for the same ;
•* and
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" aud in case of non-payment thereof, with the charges incident
" to the conviction, immediately upon the conviction, the said
" penalty or penalties, and the charges incident, shall be levied by
" distress and sale of the goods and chattels of every such offender,
" by warrant under the hand and seal or hands and seals of the
'•justice or justices before whom such conviction shall be made;
" and for want of sufficient distress, the offender or offenders, ex" cept in such cases only where it is otherwise provided by this
" act, shall be sent by the said justice or justices to the common
" gaol of the county or place where the oSence shall be committed
" for the space of one whole year, without bail or mainprize, un" less the said penalty, and charges incident, shall be sooner
" paid."
f Sect. 13. By l6Geo. 3. c. 30. s. 12. And to the end,
" That persons convicted of any of the offences for which pecu" niary penalties are inflicted by this act, may not, by flight or re" moval after conviction, evade imprisonment where such penal" ties shall not be paid on conviction, and sufficient distress can" not be found for raising such penalties ;" it is further enacted,
" That it shall and may be lawful for the justice or justices of
" the peace, before whom any offender shall be convicted of
" having incurred any pecuniary penalty of this act, immediately
" after such conviction, to order him or her into custody, in case
'* he or she shall not immediately pay the penalty due on such
" conviction, during such time, not exceeding three days, as such
" justice or justices shall think proper to allow for return of the
" warrant for raising the penalty by distress and sale as afore
said."
t Serf. 14. By l6Geo.3. c. 30. s. 13. It is provided, " That Proviso.
" if it shall appear to the satisfaction of such justice or justices,
" either by the confession of the party convicted or otherwise,
" that such party hath not goods or chattels sufficient whereon to
" levy the penalty or penalties so due, then, and in such case, the
" said justice or justices shall and may, without issuing any war" rant of distress, proceed to commit the party so convicted, as if
" a warrant of distress had been issued, and a nulla bona returned
'« thereon."
+ Sect. 15. By 16 Geo. 3. c. 30. s. 14. It is also provided, Regulations
" That if any person, committed for any first offence against this ™he.re secuxity
" act, shall, before his commitment to prison, procure security to " glven'
" be given by two sufficient sureties, to the satisfaction of the
" justice or justices before whom he shall be so convicted, for
" payment of the penalty or penalties incurred, with the charges
" incident, within six days, inclusive of the day of conviction,
" then, and in such case, it shall be lawful for such justice or
" justices to accept such security, and upon non-payment thereof
*' at the time to be stipulated for that purpose, to cause the party
" convicted, and his said sureties, to be apprehended by warrant
" under his or. their hand and seal, or hands and seals, and them
" to commit to the common gaol of the county or place where the
" offence was committed, for such space of time as the party con" victed was subject and liable to have been imprisoned in case
" no
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" no such security had been given, unless the penalty or charges
" shall be sooner paid."
Kecpermay
f Sect. lG. By l6 Geo. 3. c. 30. s. 15. it is further enacted,
apprehend
" That it shall and may be lawful for any keeper or under-keeper
persons, &c.
« Qf any forest) chase, purlieu, ancient walk, paddock, park, or
" other ground inclosed, where deer are, have been, or shall be
" usually kept, and their servants or assistants, to seize and ap" prehend, upon the spot, any person or persons whom they shall
" discover in the actual fact of hunting, coursing, killing, wound" ing, shooting at, taking, destroying, or carrying away, any red or
" fallow deer from any such forest, chase, purlieu, or ancient
" walk, whether inclosed or not, or in any inclosed park, paddock,
" wood, or in any other inclosed ground, or attempting so to do,
" or in setting or laying any net, wire, slip, noose, toyle, snare, or
" other engine therein, for the taking, killing, or destroying of
" deer therein, and to carry such offender or offenders before
" some neighbouring justice of the peace having jurisdiction, to
" be dealt with according to law."
Offenders com+ Sect. 17- By l6Geo. 3. c. 30. s. 16. it is further enacted,
mitted, may be " That in case any offender for his first offence against this act
enlarged.
,< snajj^ for Want 0f a sufficient distress, be committed to gaol, and
" shall, whilst in gaol, obtain the consent in writing of the prose. " cutor, and also of the owner, ranger, forester, keeper, or other
" person chiefly entrusted with the care of the deer in the forest,
" chase, purlieu, ancient walk, park, paddock, or place, wherein
" the offence was committed, for his enlargement ; that then, and
" in every such case, it shall and may be lawful to and for the
" justices of the peace having jurisdiction, at their general or
" quarter-sessions, to cause such offender to be brought before
" them, and thereupon by their order to direct the keeper of such
" gaol to set such offender at liberty ; and the said keeper is
" hereby directed to obey such oTder accordingly ; any thing
" herein-before contained to the contrary notwithstanding."
Discovery,

t Sect. 18. And by 16 Geo. 3. c. 30. s. 17. for the better discovery of offenders against this act, it is further enacted, " That
" any person who shall offend against this act, and shall make
" discovery of any other person or persons who hath or have of" fended against the same, so as he, she, or they, be duly con" victed of such offence according to this act ; then, and in such
" case, such discoverer shall be discharged of all the forfeitures
" and penalties of this act, by him, her, or them incurred previous
to such discovery."
How justices to
t Sect. 19. By 16 Geo. 3. c. 30. s. 18. "And, in order to
procoed^for
prevent the quashing of convictions of offenders against this act
comii mil c.
for want of form," it is further enacted, "That the conviction
"
"
"
"
"
"

and convictions of all and every offenders against this act shall
be certified by the justice or justices of the peace before whom
the same shall be made, to the next general quarter-sessions of
the peace, to be filed amongst the records of the said sessions ;
which said conviction shall be good and effectual in law to all
intents and purposes, and shall not be quashed, set aside, or
" adjudged
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" adjudged void or insufficient, for want of any form or words
" whatsoever."
t Sect. 20. By 16 Geo. 3. c. 30. s. 19- it is further enacted, certiorari al" That no certiorari shall be allowed to remove any conviction lowed, &c.
" made, or other proceedings, of, for, or concerning any matter
" or thing in this act, unless the party or parties convicted shall,
" before the allowance of such certiorari, become bound, to the
" person or persons prosecuting, in the sum of one hundred
" pounds, with sufficient sureties as the justice or justices of the
" peace before whom the offender was convicted, with condition
" to pay unto the said prosecutors, within thirty days after such
" conviction confirmed, on a procedendo granted, their full costs
" and damages, to be ascertained upon their oaths ; and shall
" become also bound to the justice or justices of the peace before
" whom such conviction was made, with such sufficient sureties
" as such justice or justices shall approve of, in the penalty of
" sixty pounds for each offence, with condition to prosecute such
" writ of certiorari with effect, and to pay such justice or justices
" the forfeitures due by such conviction, to be distributed as by
" this act is directed, or to render the person or persons convicted
" to such justice or justices, within thirty days next after such
" conviction shall be confirmed, or a procedendo granted ; and
" that, in default thereof, it shall be lawful to proceed to the levy" ing of the penalty mentioned in such conviction, in such manner
" as if no such certiorari had been awarded."
+ Sect. 21. By 16 Geo. 3. c. 30. s. 20. it is further enacted, Confirmation
" That after the confirmation of any conviction or convictions of convictious.
" upon this act, by any of the superior courts at Westminster, and
" delivering the rule to the said justice or justices, whereby such
" conviction or convictions hath or have been so confirmed, it shall
" and may be lawful for such justice or justices to proceed against
'* the party or parties convicted, in the same manner as if a pro" cedendo had been granted."
t Sect. 22. By 16 Geo. 3. c. 30. s. 21. it is provided, " That Appeal.
" if any person or persons shall think him, her, or themselves
" aggrieved by the judgment or determination of any justice or
" justices of the peace, upon conviction of or for any of the of" fences in this act, and shall not have sought his remedy by re" moving the matter by certiorari as aforesaid, such person or
" persons may appeal from the judgment of the said justice or
"justices to the general or quarter-sessions of the peace, to be
" held for the said county, division, or place, where such person
" or persons was or were convicted, next after the expiration of
" twenty days from the time of such conviction ; but the person
" or persons so appealing shall, and he, she, and they, are hereby
" required and directed to give at least six days notice in writing
" to the prosecutor or prosecutors of such person or persons as
" shall so appeal, of such his, her, or their intention of bringing
" and prosecuting such appeal, and of the matter thereof, and
" shall enter into recognizance before some justice or justices of
" the peace for the county, division, or place, wherein the con" viction or judgment was made or given, with two sufficient
" sureties,
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" sureties, to be approved by the said justice or justices, on con" viction, to appear and try such appeal at the general or quarter" session which shall be held in and for the county, division, or
" place, wherein such conviction or judgment was made or given,
" next and immediately after the expiration of ten days from the
" time of such conviction, and to abide by the order or determi" nation of such Court, and for payment of such costs and charges
" as shall be awarded at the said Court, and every such appeal
" and appeals shall, by the Court at the said general or quarter" sessions, to which such appeal or appeals is or are made, be
" then examined, and the facts and circumstances of the case
" fully inquired into, and the matter then finally heard and deter" mined ; and in case such judgment, determination, or convic" tion, as aforesaid, shall be then and there affirmed, the party ap" pealing shall pay unto the prosecutor or prosecutors, his, her,
" or their full costs, to be ascertained by order of the said Court
" of general or quarter-sessions."
t Sect. 23. By 16 Geo. 3. c. 30. s. 22. It is also provided,
" That in case any person or persons, thinking him, her, or them" selves aggrieved as aforesaid, shall have paid the penalty inflicted
" by this act for the offence of which he, she, or they shall have
" been convicted, or shall be then imprisoned ; every such person
" or persons having so paid, or being so imprisoned, may appeal
" to such judgment, order, determination, or conviction as afore" said, on entering into recognizance, by himself, herself, or them" selves only, and without any surety or sureties, conditioned as
" before mentioned, the said penalty remaining in the hands of
" such justice or justices, or such person or persons continuing
" in prison in the mean time, and until the merits of the said ap" peal shall be heard and finally determined."
Proceedings not t Sect. 24. By l6Geo. 3. c. 30. s. 23. It is also provided,
to be quashed, " That no such conviction made, or judgment given as aforesaid,
1 c'
" shall be set aside by the said Court or general or quarter-sessions,
" for want of form, or for want of stating, or through the mis" stating of any facts, circumstances, or matter whatsoever, in case
" the facts alleged in the said conviction, or on which the same
" shall be grounded, shall be proved to the satisfaction of the said
" Court ; but such appeal and appeals shall be decided on the
" merits of the case only; nor shall such conviction or judgment
" be removed or removeable by certiorari, or any other writ or
" process whatsoever, into any of his majesty's courts of record
" at Westminster ; any law or statute to the contrary notwith" standing."
General issue.

Treble costs.

t Sect. 25. By 16 Geo. 3. c. SO. s. 24. It is provided and en
acted, " That if any person or persons shall be sued or prosecuted
" for any matter or thing which he or they shall do in pursuance
" of this act, it shall and may be lawful to and for the person or
" persons so sued or prosecuted to plead the general issue, and
" give the special matter in evidence; and if a verdict shall pass
" for the defendant, or the plaintiff shall become nonsuit, or suffer
" a discontinuance, or if upon a demurrer judgment shall be given
" against the plaintiff, the defendant shall have and recover his
" treble
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" treble costs, and have the like remedy for the same as any de" fendant hath in any other case by law."
t Sect. 26. By l6Geo. 3. c. 30. s. 25. it is further enacted,
" That every prosecution for any offence against this act shall be
" commenced within twelve calendar months, but not after, from
" the time of the offence committed ; and that such persons as
" shall be prosecuted under this act for any of the offences afore" said, shall not be liable to prosecution for the same offences
" under any other act of parliament, or in any court of attachment,
" swainmote, eyre, or any forest court."
+ Sect. 27. By 16 Geo. 3. c. 30. s. 26. it is further enacted,
" That all actions, writs, and prosecutions, to be commenced
" against any person or persons for any thing to be done under or
" in pursuance of this act, shall be laid and tried in the county or
" place where the fact was committed, and shall be commenced
" within six calendar months after the fact committed, and not
" otherwise."
t Sect. 28. By l6Geo. 3. c. 30. s. 28. it is provided, and
further enacted, " That nothing contained in this act shall extend
" to that part of Great Britain called Scotland."

Prosecntions
within twelve
months' ^

limitation of
*<*>°™-

Though the act mentions only red or fallow deer, yet the cross
breeds, such as what is called a bastard menald, bred from a
menald buck and fallow doe, are within the act. (2 E. P. C. 609.
Heath's case, Sarum, March, 1801.)
It has also been held that so much of the clause of 9 Geo. 1.
as relates to the unlawful hunting, wounding, killing, destroying,
or stealing any red or fallow deer, in any forest, chase, or in
closed places where deer have been or shall be usually kept, (not
being armed and disguised,) was holden by all the judges to be
repealed by st. 1 6 Geo. 3. c. 30. which punishes the first offence C. C. L. l. 506.
with pecuniary forfeiture. (Rex v. Davis, Mich. 1783.) Conso
nant to the above construction, it has been decided that no in
dictment lay for deer stealing in the first instance, although it be
laid that the deer was reclaimed. (Heath's case, supra.)
But since this determination the law has been altered, and
the first offence of deer stealing again made a felony ; for, by
st. 42 Geo. 3. c. 107. entitled " An act more effectually to pre
vent the stealing of deer," reciting that " whereas it is expe
dient to make some further provision for preventing the steal
ing of deer and the punishment of deer stealers," it is enacted,
" That, from and after the passing of this act, if any person or
" persons shall wilfully course or hunt, or take in any slip, noose,
" toil, or snare, or kill, wound, or destroy, or shoot at or other" wise attempt to kill, wound, or destroy, or shall carry away any
" red or fallow deer, kept or being in the inclosed part of any
" forest, chase, purlieu, or ancient walk, or any inclosed park,
" paddock, wood, or other inclosed ground wherein deer are,
" have been, or shall be usually kept, without the consent of the
" owner of such deer, or without being otherwise duly autho*' rized, or shall knowingly be aiding, abetting, or assisting
" therein or thereunto, every person so wilfully offending as
" aforesaid,
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"
"
"
"

aforesaid, in any of the cases above mentioned, shall be deemed
and taken to be guilty of felony, and being lawfully convicted
thereof upon indictment, shall be adjudged to be transported
for the term of seven years."
By s. 2. " If the same offence be committed in the uninclosed
" part of any forest, chase, &,c. every person so offending shall,
" for every such act, and for every deer so taken or killed,
" wounded, destroyed, or shot at or carried away, in or from any
" uninclosed part of any forest, &c. shall forfeit and pay the sum
" of fifty pounds." If a keeper is guilty of these offences the
penalty is double ; and all the provisions of 16 Geo. 3. for the
recovery of penalties, 8tc. are extended to this act.

By the 4 Geo. 4. c. 54. reciting the 9 Geo. 1. c. 22. by s. 4.
enacts, " That so much of the recited act of 9 Geo. 1. as ex" eludes clergy in the recited cases, &c. (being armed and dis" guised, and appearing in any inclosed place where deer have
" been usually kept, or killing, &c. of any red or fallow deer)
" shall be repealed," and then enacts, " that the persons con" victed of the offences recited, or procuring, counselling, aiding,
" or abetting the commission thereof, shall be liable, at the dis" cretion of the court, to be transported beyond the seas for the
" term of seven years, or to be imprisoned only, or to be im* prisoned and kept to hard labour in the common gaol or house
" of correction, for any term not exceeding three years."
The law then appears thus to stand at present. The 16 Geo.
3. repealed that part of the clause of 9 Geo. I. which made
killing deer in inclosed ground, not being disguised, a felony,
and reduced the first offence to a misdemeanor. It was again
made felony by 42 Geo. 3. subject to seven years transportation ;
and lastly, by 4 Geo. 4. c. 54. hunting and killing deer, though
disguised and armed, is punishable now by transportation or
imprisonment, &c. But there is this incongruity existing between
these statutes, that for killing deer in an inclosed part of any
place, by persons armed and being disguised, it is discretionary
in the court to sentence them to a less punishment than seven
years transportation ; but for the minor offence of committing
the same act, without being disguised, the judgment (by 42 Geo.
3. c. 187.) is absolute for seven years transportation.

For the offence
of trespassing in
dcavourfng to
take fish there1 c!k)3
2*Inst. 200.
Vide also
wnere°his' ° 2"
offence was
made felony.

Fish.
+ Sect. 1 . By 5 Eliz. c. 21. 8.2. " Whoever shall break, cut
« down> cu{ outj or destroy any head or dam of any ponds,
" pools, moats, stagnes, stews, or several pits wherein fish are or
" shall happen to be put in or stored withal by the owners or
" possessors thereof ; or do or shall wrongfully fish in any of
" tQe sa'd several ponds, pools, moats, stews or pits, to the intent
" to destroy, kill, take, or steal away any of the same fish, against
"
°^ tue owners» sna" suffer three months imprisonment,
" find security for his good behaviour for seven years, and make
" compensation to the party grieved."
t Sect. 2. By 4 and 5 Will. 3. c. 23. s. 5. " No person, ex" cept the owner or occupier of a fishery, shall have or keep any
" net,
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" net, angle, leap, piche, or other engine for the taking of fish,
*' other than the makers and sellers thereof for their better con" venieucy in the sale of the same, and other than the owner and
" occupier of any river or fishery for the time being ;—and the
" owner of any river or fishery, or his appointee, may seize,
" detain, and keep to his own use, all such nets, or other engines
" which he shall find used or laid, or in the custody of any per" son whatsoever, fishing in any river or fishery whatsoever,
* without the consent of the owner or occupier :—and any per" sou being authorized by warrant under the hand and seal of a
" justice for the county or place, may search in the day-time the
" houses of persons prohibited to keep the same, who shall be
" suspected of having the same, and the same and every or any
" of them to seize, detain and keep to his or their own use, or
" otherwise to cut in pieces or destroy, as things by this act pro" hibitcd to be kept by persons of their degree.—But this shall
" not extend to fishermen, 8tc. authorized to fish in navigable
" rivers or waters with lawful nets, 8tc."
t Sect. 3. By 22 and 23 Car. 2. c. 25. s. 7. it is also enacted,
" That whoever shall use any casting net, or other net whatso" ever, or any angle, hair noose, trail or spear, or shall lay any
" wears, pots, nets, fish-hooks, or other engines, or shall take
" any fish by any means or device whatsoever, in any river, stew,
" pond, mote, or other several waters or rivers, or shall be aiding
" or assisting thereunto, without the consent of the owner, on
" conviction by confession, or the oath of one credible witness,
" within a month, before one justice, shall render compensation,
" not exceeding treble damages, and over and above, pay down
" immediately any sum not exceeding ten shillings, to the use of
" the poor, and on default by distress, shall be imprisoned, not
" exceeding one mouth, in the house of correction, unless the
" offender shall enter into a bond to the party injured, with one
" surety not exceeding ten pounds, never to offend in like man* ner.—Justices may seize the nets, &c. but the party may appeal
" to the quarter-sessions, which shall be final, unless title to any
" land, royalty, or fishery, is concerned therein."
t Sect. 4. By 9 Geo. 1. c. 22. " Whoever being armed with
" swords, fire-arms, or other offensive weapons, and having his
" or their faces blacked, or being otherwise disguised, shall un" lawfully steal or take any fish out of any river or pond, or shall
" forcibly rescue any person in lawful custody for the same, or
" shall by gift or promise of money or other reward, procure any
" of the king's subjects to join him or them in any such unlaw" ful act, shall suffer death without clergy." (1)

»

t Sett. 5. By 5 Geo. 3. c. 14. it is recited, "That the
several laws in being for the preservation of the fish in rivers,
ponds, pools, moats, stews, and other waters, are by experience
found to be ineffectual to deter divers loose, idle, and disorderly
persons from stealing, taking away, or destroying, the fish therein
bred
(1) This is one of the offences to which clergy
is restored by 4 Geo. 4. and seven years transpor-

tation, or three years imprisonment and hard lahour, in the discretion of the court, substituted.
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bred- and preserved;" and therefore enacted, " That in case
" any person or persons shall enter into any park or paddock
" fenced in and inclosed, or into any garden, orchard, or yard,
" adjoining or belonging to any dwelling-house, in or through
" which park or paddock, garden, orchard or yard, any river or
" stream of water shall run or be, or wherein shall be any river,
" stream, pond, pool, moat, stew, or other water, and by any
" ways, means, or device whatsoever, shall steal, take, kill, or
" destroy, any fish bfed, kept, or preserved, in any such river or
" stream, pond, pool, moat, stew, or other water aforesaid, with" out the consent of the owner or owners thereof ; or shall be
" aiding or assisting in the stealing, taking, killing, or destroying
" any such fish as aforesaid ; or shall receive or buy any such
" fish, knowing the same to be so stolen or taken as aforesaid ;
" and being thereof indicted within six calendar months next after
" such offence or offences shall have been committed, before any
"judge or justices of gaol-delivery for the county wherein such
" park or paddock, garden, orchard, or yard, shall be, and shall
" on such indictment be, by verdict, or his or their own con" fession or confessions, convicted of any such offence or offences
" as aforesaid ; the person or persons so convicted shall be trans^
" ported for seven years."
t Sect. 6. By 5 Geo. 3. c. 14. s. 2. it is recited, " That for
the more easy and speedy apprehending and convicting of such
person or persons as shall be guilty of any of the offences beforementioned," and further enacted, " That in case any person or
" persons shall at any time commit or be guilty of any such
" offeuce or offences as are herein-before mentioned, and shall
" surrender himself to anyone of his majesty'sjustices of the peace
" in and for the county where such offence or offences shall have
" been committed ; or being apprehended and taken, or in cus" tody for such offence or offences, or on any other account, and
" shall voluntarily make a full confession thereof, and a true dis" covery, upon oath, of the person or persons who was or were
" his accomplice or accomplices in any of the said offences, so
" as such accomplice or accomplices may be apprehended and
" taken, and shall, on the trial of such accomplice or accom" plices, give such evidence of such offence or offences, as shall
" be sufficient to convict such accomplice or accomplices there" of; such person making such confession and discovery, and
" giving such evidence as aforesaid, shall, by virtue of this act,
" be pardoned, acquitted, and discharged of and from the offence
" or offences so by him confessed as aforesaid."

Persons con
t Sect. 7. By 5 Geo. 3. c. 14. s. 3. it is further enacted,
victed of taking " That in case any person or persons shall take, kill, or destroy,
or destroying,
" or attempt to take, kill, or destroy, any fish, in any river or
8cci
" stream, pond, pool, or other water (not being in any park or
" paddock, or in any garden, orchard, or yard, adjoining or be" longing to any dwelling-house, but shall be in any other in" closed ground which shall be private property), every such per" son, being lawfully convicted thereof by the oath of one or
" more credible witness or witnesses, shall forfeit and pay, for
forfeit to the
owner of the
" every such offence, the sum of five pounds, to the owner or
fishery, 51.
" owners
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" owners of the fishery of such river or stream of water, or of
" such pond, pool, moat, or other water: And it shall and may
" be lawful to and for any one or more of his majesty's justices
" of the peace of the county, division, riding, or place, where
" such last-mentioned offence or offences shall be committed,
" upon complaint made to him or them upon oath, against any
" person or persons, for any such last-mentioned offence or of" fences, to issue his or their warrant or warrants to bring the
" person or persons so complained of before him or them ; and
" if the person or persons so complained of shall be convicted of
" any of the said offences last-mentioned, before such justice or
" justices, or any other of his majesty's justices of the same
" county, division, riding, or place aforesaid, by the oath or oaths
" of one or more credible witness or witnesses, which oath such
" justice or justices are hereby authorized to administer, or by
" his or their own confession ; then, and in such case, the party
so convicted shall, immediately after such conviction, pay the
" said penalty of five pounds, hereby before imposed for the of" fence or offences aforesaid, to such justice or justices before
" whom he shall be so convicted, for the use of such person or
" persons as the same is hereby appointed to be forfeited and
" paid unto; and, in default thereof, shall be committed by such
'* justice or justices to the house of correction, for any time not
" exceeding six months, unless the money forfeited shall be
" sooner paid."
f Sect. 8. By 5 Geo. 3. c. 14. s. 4. it is provided, " That it
" shall and may be lawful to and for such owner or owners of
" the fishery of such river or stream of water, or of such pond,
" pool, or other water, wherein any such offence or offences last" mentioned shall be committed as aforesaid, to sue and prose" cute for, and recover the said sum of five pounds, by action of
" debt, bill, plaint, or information, in any of his majesty's courts
" of record at Westminster; and in such action or suit, no
" essoign, wager of law, or more than one imparlance, shall be
"allowed; provided that such action or suit be brought, or
" commenced, within six calendar months next after such offence
" or offences shall have been committed."
"
"
"
"
"
"

+ Sect. 9. By 5 Geo. 3. c. 14. s. 5. it is also provided, "That
nothing in this act shall extend, or be construed to extend, to
subject or make liable any person or persons to the penalties
of this act, who shall fish, take, or kill, and carry away, any
fish, in any river or stream of water, pond, pool, or other
water, wherein such person or persons shall have a just right
or claim to take, kill, or carry away, any such fish."

An indictment against John H. on this statute, charged him
with unlawfully entering a garden of A.T. adjoining and belong
ing to her dwelling-house, in which was a certain pond, used
for keeping fish, and, without A.T.'s consent, with a certain net
stealing and taking out of the said pond a certain quantity of live
gold and silver fish, of the goods and cluittels of the said A. T.,
against the form of the statute, &c: on evidence, it appeared,
that the pond adjoined the house, and was about twenty yards
vol. I.
o
in
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in length and ten in breadth: it \va9 objected, that fish in an open
pond were ferce. nature, unreclaimed, and not the property of
any particular person, as they were laid to be in the indictment.
In answer to which, a distinction was taken on the part of the
Crown, that this was not an indictment for a felony, but only for
a misdemeanor on the statute, though the punishment directed
was transportation. In Easter Term, 1781, all the judges held
the indictment good, the case being fully brought within the st.
of 5 Geo. 3. without the allegation that the fish were the goods
and chattels of any person ; and therefore that part of the indict
ment was surplusage. But if the indictment had been at com
mon law, for felony, it was the opinion of some that it should
have described what sort of a pond it was, that it might appear
on the face of the indictment, that taking fish out of such a pond
was felony. It is observed by Mr. East, that the statute uses
the word " steal," which seems to imply that the legislature
meant to make the offence a larceny—if so, the indictment would
not have been good without laying the fish to be the property of
some person. (See E. P. C. Ql'i.)
Kinncrsley v.
£?rpe'. _„„
Dougl. 517.
°

f Sect. 10. It hath been determined that a person who fishes
in a fishery belonging to another, but to which he has a claim,
,
J
Br ■ •
•
•
J * .
for the purpose or giving occasion to an action in order to try
the right, is not liable to a penalty under the statute above re
cited.
Oysters.
By statute 31 Geo. 3. c. 51. it is enacted, " That if any per" son or persons shall, at any time from and after 1st of August,
" 1791 > with or by means of any net, traul, dredge, or other in—
" strument or engine whatsoever, take or catch any oysters or
" oyster brood, within the limits of any oyster fishery of this
" kingdom, or shall dredge for oysters or oyster brood, or use
" any oyster dredge, or other net, instrument, or engine whatso" ever, within the limits of any such fishery, for the purpose of
" taking or catching oysters or oyster brood, although no oysters
" or oyster brood shall be actually taken ; or shall with any net,
" instrument, or engine, drag upon the ground or soil of any
" such fishery ; all and every such person and persons (other than
" and except such persons as shall be the owners, lessees, or oc" cupiers of such fishery, or shall be otherwise lawfully enti" tied to take or catch oysters therein) shall be deemed and
" taken to be guilty of an offence and misdemeanor, and shall
" and may be prosecuted for the same by indictment at the as" sizes, or general quarter-sessions of the peace, to be holden in
" and for the county, riding, or division in which such fishery
" shall lie; and the justices in sessions are hereby authorized
" and required to hear and determine all and every such offence
" and offences; and such person or persons being lawfully con" victed by verdict, or by his or their own confession, shall and
" may be punished for any of the said offences by fine and im" prisonment, or either of them, as the court before whom such
" person or persons shall be so convicted shall think proper,
* such fine not to exceed twenty pounds, or be less than
" forty
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" forty shillings, and such imprisonment not to be for more than
" three months, or less than one month."
By 48 Geo. 3. c. 144. intituled, An act for the more effectual
protection of oyster fisheries and the brood of oysters, in
England; reciting, " that the provisions of the statute 31 Geo. 3.
c. 5 1, have been found inadequate to the protection of the oyster
fisheries of this kingdom; and that doubts have arisen, since the
passing of the said act, whether the taking oysters or oyster
brood from any oyster bed or laying, or from any oyster fishery,
can, under any circumstances, be deemed felony, and punishable
as such; and that it is therefore expedient and necessary that
more effectual provision should be made for the protection of the
oyster fisheries, and for removing such doubts as aforesaid;" and
then declares and enacts, " that every person who shall at any time,
" after the 1st of August, 1808, knowingly and wilfully steal, take,
" and carry away any oysters or oyster brood, from any oyster bed,
" or oyster laying, or oyster fishing, being the property of any per" son or persons, or body or bodies politic or corporate, and suf" ficiently marked out as such, shall be deemed guilty of felony,
" and shall and may be transported for any term not exceeding
" seven years, or be imprisoned and kept to hard labour in any
" common gaol or house of correction, or penitentiary house, or
" imprisoned only, for any term not exceeding three years, as the
" court, before whom any such person shall be convicted, may
" adjudge."
By the last of these statutes the actual taking of oysters is a
felony, and by the 31 Geo. 3. the attempt to take them, though
none be actually taken, is a misdemeanor.
In order also to obviate the difficulty of laying a venue, when
it is uncertain in what parish the oyster-lay is situated, and when
it is on the borders of a county, it is enacted, by s. 3. " that it shall
" be sufficient in any individual under this or the former act, 3 1
" Geo. 3. to describe, either by name or otherwise, the bed, laying
" or fishery in which the offence shall have been committed, with" out stating the same to be in any particular parish ;" and when it
is on the border of a county it may be stated to be in the county
where the indictment is found, it being either in that county, or
the adjoining county.
Things of no intrinsic Value at Common Law, Choses in Action, Sfc.
Larceny at common law could not be committed of goods
which had not some worth in themselves, and did not derive their
value from relationship to some other ; thus, bonds, bills, notes,
and securities for money, per se were of no value, and not the sub
jects of larceny. To remedy this inconvenience,
f Sect. 1. By 2 Geo. 2. c. 25. s. 3. it is enacted, " That if any To »teal orden,
■ person or persons shall steal or take by robbery any exchequer J3'1'*8' &c>
" orders or tallies, or other orders, intitling any other person or e
" persons to any annuity or share in any parliamentary fund, or
" any exchequer bills, bank notes, South-Sea bonds, East India
" bonds, dividend warrants of the bank, South-Sea company,
India company, or any other company, society, or corpoo2
"ration,
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" ration, bills of exchange, navy bills or debentures, goldsmiths'
" notes for payment of money, or other bonds or warrants, bills,
" or promissory notes for the payment of any money, being the
" property of any other person or persons, or of any corporation,
" notwithstanding any of the said particulars are termed in law a
" chose in action, it shall be deemed and construed to be felony,
" of the same nature and in the same degree, and with or without
" the benefit of clergy, in the same manner as it would have been,
" if the offender had stolen, or taken by robbery, any other goods
* of like value with the money due on such orders, tallies, bills,
" bonds, warrants, debentures, or notes, or secured thereby,
" and remaining unsatisfied ; and such offender shall suffer such
" punishment as he or she should or might have done, if he or
" she had stolen other goods of the like value with the monies due
" on such orders, tallies, bonds, bills, warrants, debentures, or
" notes respectively, or secured thereby, and remaining unsatis" fied ; any law to the contrary thereof in any wise used notwith" standing."
Nottoextend to + Sect. 2. By 2 Geo. 2. c. 25. s. 4. it is provided," That noScotland.
« thing in this act contained shall extend or be construed to extend
" to that part of Great Britain called Scotland."
Not to corrupt
blood.
«
"
"
Hasse!P» case,
Cases C. L. 5.

t Sect. 3. By 2 Geo. 2. c. 25. s. 5. it is further provided,
That no attainder for any offence hereby made felony, shall
make or work any corruption of blood, loss of dower, or,
disherison of heirs."

f Sect. 4. It has been ruled upon debate, that although the
statute use the plural number, as " exchequer orders, tallies, ex" chequer bills, bank notes, South Sea bonds, East India bonds,
" dividend warrants, &c." yet a person may be guilty of stealing
only one of the several articles it enumerates, as one bank note,
&c; for although the words are plural, yet the statute says,
" whoever shall feloniously steal any exchequer orders, tallies, &c.
" notwithstanding any of those particulars may be termed in law
" a chose in action ;" which plainly shews that it was the intention
of the legislature to make the stealing of one chose in action felony ;
and it would be absurd to say, that the legislature intended to
make it felony to steal two exchequer orders, bank notes, &c. of
five pounds each, and yet that it should not be felony to steal
one of ten thousand pounds.
At a conference of the judges in East. T. 1791, Nares, J.
mentioned that a person had been convicted before him for steal-,
ing privately from the person, a note of the Bristol bank, signed by
one of the partners and payable to the prosecutor or order, but
which was not endorsed, all the judges held this a capital felony
under the stat. 2 Geo. 2. c. 25. and that the fact of its not being
endorsed was immaterial. 2 E. P. C. 598.
Maria Theresa Phipoe was indicted on the stat. of 2 Geo. 2.
c. 25. for robbing John Courtois in a dwelling-house, of a promis
sory note value 2,000/. signed by J. Courtois, against the statute.
Li fact, the prisoner inveigled the prosecutor iuto a house and then
produced
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produced the stamp, upon which she compelled the prosecutor
to make the note in question under menaces of death.
There was a diversity of opinions among the judges in this case.
Nine held that this was not an offence within the statute.—
Lord Kenyon and some others thought that the statute was
meant to protect existing securities, of value in the hands of the
holders, whereas this note was of no value in the hands of
Couxtois, who was the maker himself. Another diversity of
opinion was as to whether Courtois ever himself had any posses
sion of the note ; some thought he had a momentary possession
sufficient to make the taking of it from him a larceny ; others
thought that the whole was one continued act, and that the note
was created and procured by duress and not by stealing.
It is also upon this principle, of being of no value, that things
of a base nature are not the subject of larceny, though reclaimed;
for, the wild animal when reclaimed, or dead, must be fit for the
food of man. Thus ferrets, though reclaimed, and being a useful
animal in the destruction of vermin, is not the subject of larceny,
as was determined in the case of one Searing convicted at the
Hereford Lent Assizes in 1818, thejudges having, upon the case
reserved, held the conviction wrong.
The legislature have made exceptions with respect to hawks
and dogs—To hawks, by 37 Ed. 3. c. 19- and to dogs, by 10 Geo.
3. c. 18. the stealing of which is punishable by summary convic
tion before two justices. It seems to be admitted that a swarm
of bees may be the subject of larceny. Tibbs v. Smith, T. Ray
mond, 33.
Chattels under peculiar Sanctions.
The legislature, in many cases, has considered the crime of
larceny to be aggravated by concomitant circumstances ; thus,
chattels in a house, shop, warehouse, ship, 8tc it has considered
to be under peculiar protection ratione loci, and has guarded them
by peculiar sanctions, which, for the most part, is by ousting the
offender of his clergy. There are also some peculiar chattels to
which it has extended its special protection, as—
1st. Horses—2d. Sheep and other cattle—3d. Letters—4th.
Naval and Military Stores.
1st.—Horses.
+ Sect. I. By 1 Edw. 6. c. 12. s. 10. " No person or persons
" that shall be in due form of law attainted or convicted for felo" nious stealing of horses, geldings, or mares, shall be admitted to
" have or enjoy the privilege or benefit of his clergy."
+ Sect.- 1. But it was doubted whether the legislature in- Dyer, 99.
tended by this statute to deprive those of clergy who stole only g^'c^j
one horse, mare, or gelding, and therefore by 2 and 3 of Edw. 6.
c. 33. "All and singular person and persons feloniously taking or
" stealing any horse, gelding, or mare, shall be put from clergy,
" in like manner and form as though he or they had been indicted!
"or
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" or appealed for felonious stealing of two horses, two geldings,
" or two mares of any other, and thereupon found guilty."
t Sect. 3. By 31 Eliz. c. 12. s.5. it is enacted, "That not only
" all accessaries before such felony done, but also all accessaries
" after such felony, shall be deprived and put from all benefit of
" their clergy, as the principal by statute heretofore made, is, or
" ought to be."
Foster's Crown
f Sect. 4. It was agreed by all the judges, at a conference in
Law, 372, 373. Easter Term, in the second of Queen Anne, that this statute
extends only to such persons as were, in judgment of law, acces
saries at the time the act was made, namely, accessaries at com
mon law ; not to such as are made accessaries by subsequent
statutes : and therefore a person knowingly receiving a stolen
horse, is not ousted of his clergy by this statute ; but he is pu
nishable as a receiver of stolen goods by 3 and 4 Will, and
Mary, c. 9.
2d.—Sheep and other Cattle.
+ Sect. 1. By 14 Geo. 2. c. 6. " If any person or persons shall,
" at any time, feloniously drive away, or in any other manner fe" loniously steal one or more sheep, or other cattle, of any other
" person or persons whatsoever, or shall wilfully kill one or more
" sheep or other cattle of any other person or persons whatsoever,
" with a felonious intent to steal the whole carcase or carcases,
" or any part or parts of the carcase or carcases of any one or
" more sheep or other cattle that shall be so killed, or shall assist
" or aid any person or persons to commit any such offence or of" fences ; then the person or persons guilty of any such offence
" shall be adjudged guilty of felony, and shall suffer death as in
" cases of felony, without benefit of clergy."
+ Sect. 2. But as all penal statutes must be construed strictly,
1 Com. 88.
these general words, " or other cattle," were looked upon by the
judges as much too loose to create 9 capital offence, and the act
was held to extend to sheep only ; and therefore by 1 5 Geo. 2.
c. 34. it is declared, " That the above act was meant and in" tended, and shall be construed, deemed, and taken to extend to
" any bull, cow, ox, steer, bullock, heifer, calf, and lamb, as well as
" sheep, and to no other cattle whatsoever."
Cooke's case,
+ Sect. 3. It hath been determined upon this statute, that the
Cases in Cro. word " heifer " is used in the act in contradistinction to the word
Law, 99.
" cow;" and therefore an indictment for stealing a cow is not sup
ported by evidence that the animal stolen was a beast of the ox
kind, called a heifer, never having had a calf.
Persons who
shall rob the
mail, &c. shall
suffer death.

3d.—Letters.
t Sect. 1. By 5 Geo. 3. c. 25. s. 18. and 7 Geo. 3. c. 50. s. 2.
it is enacted, " That if any person or persons whatsoever shall
" rob any mail or mails, in which letters are sent or conveyed by
" the post, of any letter or letters, packet or packets, bag or mail
" of letters ; or shall steal and take from or out of any such mail
" or mails, or from or out of any bag or bags of letters, sent or
" conveyed by the post, or from or out of any post-office, or house
" or place for the receipt or delivery of letters or packets sent or
" to

Ch. 19-

LARCENY—Chattels under peculiar Sanctions, Sfc.

199

" to be sent by the post, any letter or letters, packet or packets ;
" a/though such robbery, stealing, or taking, shall not appear, or
" be proved, to be a taking from the person, or upon the king's
" highway, or to be a robbery committed in any dwelling-house, r
" or any coach-house, stable, barn, or any out-house belonging to
" a dwelling-house ; and although it should not appear that any
" person or persons were put in fear by such robbery, stealing,
" or taking ; yet such offender or offenders, being thereof con" viclecl as aforesaid, shall nevertheless respectively be deemed
" guilty of felony, and shall suffer death as a felon, without be" nefit of clergy." (I)
4th.—Military and Naval Stores. (2)
"Y Sect. 1 . By 3 1 Eliz. c. 4. " If any person or persons, having
" the charge or custody of any armour, ordnance, munition, shot,
" powder, or habiliments of war of the queen's majesty, her
" heirs or successors, or of any victuals provided for the victual" ling of any soldiers, gunners, mariners, or pioneers, shall, for any
" lucre or gain, or wittingly, advisedly, and of purpose to hinder
" or impeach her majesty's service, embezzle, purloin, or convey
" away any of the said armour, ordnance, munition, shot, or
" powder, habiliments of war, or victuals, to the value of twenty
" shillings at one or several times; then every such offence shall
" be judged felony, and the offender or offenders therein tried,
" proceeded on, and suffer as in case of felony."
t Sect. 2. But by 31 Eliz. c. 4. s. 2. it is provided, '* That
" none shall be impeached for any offence against this statute,
" unless the same impeachment be prosecuted or begun within
" the year next after the offence done."
t Sect. 3. By 31 Eliz. c. 4. s. 2. it is also provided, "That
" this act nor any thing therein contained, nor any attainder or
" attainders of any person or persons for any offence made felony
" by this act, shall create any forfeiture of tenements or heredita" meuts any longer than during his or their life or lives ; or make
" any corruption of blood, or loss of dower."
t Sect. 4. But by 22 Car. 2. c. 5. reciting, that many persons
were the more emboldened to commit the offences created by 31
Eliz. c. 4. in respect that, in those cases, the benefit of clergy is
allowed by law, it is enacted, " That no person or persons
" who shall be indicted for any offence committed against the
" said statute of 31 Eliz. c. 4. or shall feloniously steal or em" bezzle any of his majesty's sails, cordage, or any other his
" majesty's naval stores, to the value of twenty shillings, and
" be thereupon found guilty, shall be admitted to have the benefit
" of his or their clergy ; (3) but utterly be excluded thereof, &c."
Chattels under peculiar Sanctions Ratione Loci.
The principal sanction is the dwelling-house, and it has been
considered by the legislature as a great aggravation of the offence
of
(1) By 5? Geo. 3. c.142. s. 3. the above pro- " be apprehended." (See post, "Offences against
visions are in substance re-enacted, and such of- the Revenue.")
fences by the later statute may be " tried and de(2) Sec further respecting Public Stores, pott,
" termined either in the county where the offence tit Receivers.
*' was commuted, or where the party shall or may
(3) Clergy restored by 4 Geo. 4. c. 54.
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of larceny, that the sanctity of the dwelling-house should be vio
lated, by committing the crime therein; accordingly a variety of
statutes have been passed upon this subject, which are rather
complicated, but may be reduced to this general division, —
Larcenies committed in the Dwelling-house and other places, un
accompanied by Force ; and Larcenies accompanied by Force
in the Dwelling-house and other places, which latter is consi
dered as Robbery. .
With respect to the first class, of larcenies in the dwellinghouse, &c. unaccompanied by force, clergy is ousted in the fol
lowing cases.—
Larcenyfrom the Dwelling-house to the amount ofForty Shillings.
"
"
"
"
"
"
"
"
"

f Sect. 1. By 12 Ann. st. I.e. 7- it is enacted, " That all and
every person or persons that shall feloniously steal any money,
goods or chattels, wares or merchandizes, of the value offorty
shillings, or more, being in any dwelling-house, or out-house
thereunto belonging, although such house or out-house be not
actually broken by such offender, and although the owner of
such goods, or any other person or persons, be, or be not,
in such house or out-house, or shall assist or aid any person or
persons to commit any such offence, shall be absolutely debarred of and from the benefit of clergy."

fSect. 2. But by 12 Ann. c. 7. s. 2. it is provided, " That
" nothing in this act shall extend to apprentices under the age of
" fifteen years who shall rob their masters as aforesaid."
Upon this statute the following decisions have been made.
Ovcrard s Case, f Sect. 3. That if a person be indicted for robbery in the house,
Cases Cro.
or burglary and stealing of goods, and the evidence should prove
Law, 83.
a larceny committed to the amount of forty shillings, he may be
acquitted of the robbery and burglary, and found guilty on this
statute, of stealing in the dwelling-house to the amount of forty
Petrie's Case, shillings, although there is no special count on the statute in the
Cases Cro.
indictment: but it must appear that the larceny was to this amount
Law, 239.
j
rr
J
at one and the same time.
Thompson's
+ Sect. 4. It has been held, that this statute does not deprive
c'l'sjt6*
a Person °f c'ergy f°r stealing in his own house the property of
' of Ann
"
another rperson,r to the, amount
Case
. of forty shillings:
■ ? , and if a /■wife
, steal
,
Could, o. B. tne property of another to that amount in the house of her husJan. Sess. 1780. band, she shall have her clergy.
James Campf Sect. 5. So also where a lodger stole a bank note in the room
O.'b.j**'
hired by himself, and the indictment charged it to be in the
Sew. I79t.
dwelling-house of the landlord, the prisoner was allowed the benecm-am Ei re,
fit of his clergy, for it was a stealing in his own apartments, and
Oaej Baron.
„ot m the house of anotner>
Major ReyneH'i + Sect. 6. It has also been decided, that where the property
p",c; old Bal" stolen is taken from the person of the possessor, though taken in
lev, January
- ,
.
.
. f
... c
i6i
i
Sessions, 1792. tne nouse of another, it is not within the statute : thus where the
mistress of a lodging-house sent a bank note by her servant to a
lodger in the first floor, to change, and the lodger, under pretence
of
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of going to his banker's to get cash, went away with it, the pri
soner was held guilty of the simple larceny only : so also, that
where a person, in possession of a large sum of money, was de
luded by a ring-dropper to go intoapublic-house to share the value
of the ring, and there induced to lay his money on the table,
which the ring-dropper immediately took up and went away, it
was decided, upon a case reserved for the opinion of the twelve
judges, that the ring-dropper having obtained the money from
the person of the prosecutor, it was only a single felony, and not
a stealing in the dwelling-house within the statute 12 Ann. c. 7.
\ Sect. 7- And it has been ruled, that banknotes, and of course
all those other securities for money, which were denominated
choses in action at common law, are not to be considered within
the meaning of this statute; for, although the statute 2 Geo. 2.
c. 15. enacts, that the stealing of such things " shall be deemed
" and construed to be felony of the same nature, and the same
" degree, and with or without the benefit of clergy, in the same
" manner as it would have been if the offender had stolen or
" taken by robbery, any other goods of like value with the money
" due on such securities or secured thereby;" yet as the legisla
ture could not, in the twelfth year of the reign of Queen Anne,
have in contemplation a species of property which it was not
a felony to steal until the second year of George the second, it is
impossible to comprehend them under the word " money," and it
has been decided (a), that they cannot be considered as " goods
or chattels, wares or merchandizes."
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The c je {
Edward Owen,
O. B. July Sess.
J^^e™ba case
Bulled,
Dunmow's
Lent AM^ra
1793, car<m '
Hothah,
Sarmu

^ Morr;s',
Case, Cases
C. I* 366-

f Sect. 8. It has also been ruled, that an indictment on this White's Case,
statute must state the name of the owner in whose house the lar- Cases C.L.
ceny was committed, and that if the name be not truly stated, it Woodward's
is fatal to the capital part of the charge.
Case, O. B.
Oct. Sess. 1785. M'Cabe's Case, O. B. May Sess. 1785.
t Sect. 9- It seems also, that if a larceny be committed in the See Hassell's
General Post-Office to the amount of forty shillings, the indict- CrTuw^Jt.
ment, in order to oust the offender of larceny under the 12 Ann.
c.7. may lay it to be the dwelling-house of the Postmaster-General.
But qutere.
Larcenyfrom a Shop or Warehouse privately to tlie amount of
Fifteen Pounds.
fSeet. 1. By 10 and 1 1 Will. 3. c. 23. it is enacted, " That all
" and every person or persons that shall, at any time or times, by
" night, or in the day-time, in any shop, warehouse, coach-house,
" or stable, privately and feloniously steal any goods, wares, or
" merchandize, being of the value offive shillings, (increased to
" fifteen pounds, by st. 1 Geo. 4. c. 117.) or more, (although
" such shop, warehouse, coach-house, or stable, be not actually
" broke open by such offender or offenders, and although the
" owners of such goods, or any other person or persons be, or
" be not, in such shop, warehouse, coach-house, or stable, to be
" put in fear,) or shall assist, hire, or command any person or
" persons to commit such offence, shall be absolutely debarred
" and excluded of and from the benefit of clergy," 8tc.(l)
(1) Clergy restored by 4 Geo. 4. c. 53.
In
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In the construction of this statute, the following particulars
seem most remarkable.
•f* Sect. 2. It seems, that it is not necessary, to constitute the
offence of privately stealing described by this act, that the shop,
warehouse, coach-house, or stable, from which the goods are
stolen, should be adjoining, or belonging to, and used with any
dwelling-house; and therefore, if goods be stolen from a shop or
warehouse, but not privately, the offender cannot be ousted of his
clergy, unless the indictment allege that such shop or warehouse
is adjoining to a dwelling-house, pursuant to the statute 3 and 4
Will, and Mary, c. 9.
Jonathan
Wild's Case,
Old Bailey,
May Sess.
1725.

f Sect. 3. It has been held, that an accessary before the fact,
that is, a person who is not in the shop, warehouse, coach-house,
or stable, at the time the goods are stolen, but who waits at a
distance to receive the goods, is not within this statute, and yet
the words are, that whoever shall "assist, hire, or command
" another to commit this offence, shall be deprived of clergy."

Case of Ann
Sheldon,, and
....
Mary Williams,
Old Bailey,
June Sess. 1785.

t Sect. 4. It is certain, however, that if two or more persons
be
at,
. together
. => , in the
, shop,
r'. warehouse,
.
* coach-house,
...
, or. stable,
„.
the time the goods are privately solen, aiding, and assisting each
other to commit the felony, they are all equally guilty.

t Sect. 5. It is settled, that the stealing of money privately
from a shop, warehouse, coach-house, or stable, is not within the
statute, for the words are, "goods, wares, and merchandizes;"
and it has been decided in a variety of cases, that these words do
not include money, either in specie or in bank notes.
+ Sect. 6. It has also been decided, that if it appear on evi
Cartwright's
dence,
that the offender broke open the shop, warehouse, coach
case, O. B.
house, or stable, from which the goods are charged to have beeu
1726. coram
Raymond,
privately stolen, he shall not be ousted of his clergy ; for when
ChisfJustice
any degree of force is used to obtain the goods, it excludes the
Williams's
case, Croydon idea of privately stealing.
Sum. Assize, 1785, coram Eyre, Chief Baron. Foster's Crown Law, 79.
Charlotte
"t- Sect. 7- It is also the common practice of the court, on the
Smith's case,
trial of an indictment for this offence, to allow the prisoner
O.B. Jan. Sess. the benefit of his clergy, if it appear that he was seen by the pro1784, coram
.
■•
, *>J '
fr , ^ ,
,
J ■ \ •
Heath
secutor, his servants, or agents, to take the goods mentioned in
Justice.
the indictment; and the slightest perception of the fact seems
Graham^Feb suffic'ent 5 even a suspicion that the prisoner was about to take
Sess. 1785,
*he goods, has been held enough, for if the taking is in any degree
coram Gouid, visible, it cannot be privately stealing.
Justice. The case of Maxey and Hide, Old Bailey, Feb. Sess. 1784, coram Perbyn, Boron, and
Buli.er, Justice.
Juste"""'
t ^ect' 8" *l 's Sa'^' that tne S00^8' wares» ancl merchandizes,
Fost. C.L. 78. must he such as are usually exposed to sale in the shop or ware
house, and not any other valuable thing which may happen to be
put there; and though coach-houses and stables are not places for
sale, yet the goods should be such as are usually lodged iu those
places.
John Howard's
f Sect. 9. Accordingly it hath been ruled, that a common warecase,
*
bouse
C. L. Foster,
77.
nouse
Mill's case,
Cases Cro.
Law, 43.
1 Peer Wms.
267.
2 Peer Wms.
112.
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house by the water-side, where merchants usually lodge goods
intended for exportation, until they shall have an opportunity of
putting them on hoard a ship, is not within the meaning of this
statute ; for that by the word " warehouses" in the statute is
meant not mere repositories for goods, but such places where
merchants and other traders keep their goods for sale, in the
nature of shops, and whither customers go to view them.
+ Sect. 10. And it has been doubted, whether the warehouse
of a BlackwelL-hall-factor, who receives his goods by the bale from
the manufacturing clothiers in the country, and deposits each
piece, tied up in brown paper, as taken out of the bale, upon
shelves, but never exposes them to sale in the warehouse windows,
or at the door, which is generally shut and fastened by a latch,
and only sells wholesale by the piece thus tied up, upon commis
sion, both for exportation and home consumption, is a warehouse
within the meaning of the act.
f Sect. 1 1 . Also it has been ruled, that if a watchmaker receive
the watch of a customer to repair, and hang it in his show-glass
until it is fetched away by the owner, his shop is not, as to
watches so situated, a shop within the meaning of the statute,
but a mere repository, where the watch was kept for the owner,
and not exposed to sale by the watch-maker.
+ Sect. 12. So also, where a shirt was left by a customer at the
shop of a tradesman, in order that the master of the shop might
send it to a sempstress to be mended, but was privately stolen
before it was sent, it was held, that this was not a case within the
statute, which was made to preserve such goods as are usually in
the shop by way of trade, and not such as are casually left there.
+ Sect. 13. So also, where a coachman's box-coat was hung up
In the stables, and was privately stolen while the coachman went
into the house to receive his wages, it was held, that this was not
a case within the statute, for that a coachman's livery great-coat
is not the usual furniture of stables, and the statute only extends
to such articles as are proper to be kept therein, such as bridles,
saddks, horse-cloths, &c.

Godfrey's
case, Old
g*s'^'7s3C
Cases C. U
235.

Stone's Case,
°jd g"s'sey'
1784.
Cases Cro.
Law' 274Anonymous,
Old Bailey,
Ay"'0Sj"'
8 Mod. 165.

Case ofJohn
|^ 01deb
Sess. 1785."

t Sect. 14. So also, it has been held, that the property must John Archer's
be taken in a shop, warehouse, coach-house, or stable; for where case, Old Buia chariot stood under a gateway which was used as a shed, in the Jfjj ^"g/""
yard belonging to a couch-house, and the glasses of the chariot, coram Mr. Se rthus standing, were privately stolen, it was held not within the je»ntAd*i»,
. - 1
liecorder.
Larceny from Church or Chapel.
+ Sect. 1 . By 1 Edw. 6. c. 12. s. 10. " No person or persons that
" shall be attainted or convicted of felonious taking of any goods
** out of any parish church, or other church or chapel, shall
" be admitted to have and enjoy the privilege or benefit of his
" clergy or sanctuary, but shall be put from the same."
+ Sect. 2. It is said, that the crime of sacrilege was not deprived j Hale, 333.
of the benefit of clergy by the common law ; at least, it was 26 Assize, 2?.
allowed after the statute de Clero, 25 Edw. 3. c. 4. unless the s> P' c- mordinary refused the offender.
t Sect.

LARCENY—upon Navigable Rivers.
2 Hale, S66.

1 Hale, 518.
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i* Sect. 3. It seems to be also agreed, that the statute 4 and 5
Philip and Mary, c. 4. which takes away clergy from robbing of
any dwelling-house, doth not extend to robbing of churches or
chapels.
+ Sect. 4. But it is certain that the above statute of 1 Edw. 6.
c. 12. ousts sacrilege of clergy in all cases except that of chal
lenging above twenty, which defect is supplied by the statute
3 and 4 Will, and Mary, c. 9.
Larceny upon Navigable Rivers.
•y Sect. 1. By 24 Geo. 2. c.'45. " AH and every person or per" sons that shall at any time steal any goods, wares, or merchan" dize, of the value of forty shillings, in any ship, barge, lighter,
" boat, or other vessel or craft, upon any navigable river, or in
" any port of entry or discharge, or in any creek belonging to
" any navigable river, port of entry or discharge, within the king'* dom of Great Britain ; or shall feloniously steal any goods,
" wares or merchandize, of the value offorty shillings, upon any
" wharf or key adjacent to any navigable river, port of entry, or
" discharge ; or shall be present, aiding, and assisting in the
" committing any of the offences aforesaid, being thereof con" victed or attainted, or being indicted thereof shall of malice
" stand mute, or will not directly answer to the indictment ; or
" shall peremptorily challenge above the number of twenty per" sons returned to be of the jury, shall be excluded from the be" nefit of clergy." (1)
And upon this statute the following determinations have been
made.

Grime'* case,
Maidstone
Lent Assizes,
1752.
Foster, 79.
Leigh's case.
Cases Cro.
Law, 2d edit.
50.

The case of
W. Morris,
Cases in Cro.
Law, 308.

Sect. 2. It has been ruled on the trial of an indictment on this
statute, that Portugal money not made current by proclamation,
but current by tacit consent, is not " goods, wares, or merchan" dize," within the meaning of this law.
Sect. 3. So also where the indictment was for stealing sundry
articles of wearing apparel, value twenty-one shillings, and two
dollars, value nine shillings, and two guineas, from on board a ship
lying in the river Thames, it was held, that the dollars and the
guineas, being money, were not within the act, and that, as the
value of the wearing apparel did not amount to forty shillings,
the prisoner was not ousted by this statute of the benefit of clergy.
f Sect. 4. It seems also, that the stealing of bank notes from on
board a vessel in a navigable river would not be within this statute,
because bank notes are not included within the meaning of goods
and chattels, although by the statute 2 Geo. 2. c. 25. s. 3. the
stealing of bank notes is made felony " of the same nature, and
" in the same degree, and with or without the benefit of clergy,
" in the same manner as it would have been if the offender had
" stolen, or taken away by robbery, any other goods of like value
" with the money due on such notes, Sfc."

Moses Pike's
f Sect. 5. It has also been held, that evidence of a loaded barge
case, Old Bailey, in navigating down the Thames being likely to sink, and that the
May Session,
bargemen,
1784.
(1) Clergy restored by 4 Geo. 4. c. 53.
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bargemen, in order to avoid the danger, unloaded part of the
cargo into a long boat, and carried both the barge and the boat
into Limehouse Dock, where the boat with her lading was left
aground by the efflux of the tide, and in such situation stole
in the night time from her moorings, will not maintain an indict
ment, charging the offence to have been committed " on the
" navigable river Thames;" but perhaps it would have been suffi
cient if the indictment had, in the language of another part
of the statute, charged the stealing from a boat "in a certain creek
" belonging to the navigable river Thames."
Larcenyfrom Wrecks.
t Sect. 1. By 12 Ann. st. 2. c. 18. s. 5. " If any person or
persons shall steal any pump belonging to any ship or vessel
" shipwrecked or in distress, or shall be aiding or abetting in the
" stealing such pump, such person or persons shall be and are
" hereby made guilty of felony without any benefit of his, her, or
" their clergy."
f Sect. 2. By 26 Geo. 2. c. 19. s. 1. " If any person or per" sons shall plunder, steal, take away or destroy any goods or
" merchandizes or other effects from or belonging to any ship or
" vessel of his majesty's subjects, or others, which shall be in dis" tress, or which shall be wrecked, lost, stranded or cast on shore,
" in any part of his majesty's dominions (whether any living crea" ture be on board such vessel or not), or any of the furniture,
" tackle, apparel, provisions, or part of such ship or vessel ; then
" such person or persons so offending shall be deemed guilty of
" felony, and shall suffer death as in case of felony without
" benefit of clergy."
f Sect. 3. But by 26 Geo. 2. c. 19- s. 1. it is provided, "That
" when goods or effects of small value shall be stranded, lost, or
" cast on shore, and shall be stolen without circumstances of
" cruelty, outrage, or violence, then and in such cases it- shall be
" lawful for any person or persons to prosecute for such offence
" by way of indictment for petit larceny, and the offender, being
" thereof lawfully convicted, shall suffer such punishment as the
" law in cases of petit larceny does enjoin or require."
Larceny of Woollensfrom Tenter Grounds.
f Sect. 1. By 22 Car. 2. c. 5. s. 3. " No person or persons
" who shall be indicted for felonious cutting and taking, stealing,
" or carrying away of any cloth or other woollen manufactures
" from the rack or tenter in the night-time, and be thereupon
" found guilty, shall be admitted to have the benefit of his or their
» clergy." (1)
t Sect. 2. But by 22 Car. 2. c. 5. s. 4. it is provided, " That
" it shall and may be lawful for the judges or justices of the court
" before whom such offender shall be arraigned and condemned,
" at their discretion, to grant a reprieve for the staying of execu" tion of such offender, and to cause such offender to be trans" ported for seven years."
t Sect.
r (1) Clergy restored by 4 Geo. 4. c. 53.
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"
"
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f Sect. 3. And by £2 Car. 9. c. 5< s. 4. it is further enacted,
That if such offender shall refuse to be so transported, or after
such transportation shall return or come again into England,
Wales, or Berwick Upon Tweed, within the time aforesaid, such
person shall be put to execution upon the judgment so given
and pronounced against him."

Larceny of Lirmensfrom Bleaching Ground.
By stat. 51 Geo. 3. c. 41. which repeals the first sect, of
18 Geo. 2. c. 27. (by which clergy was excluded from offenders
stealing linen, &c. of the value of ten shillings, from bleaching
grounds,) it is enacted, " That every person who shall feloniously
" steal any linen, fustian, calico, cotton cloth, or cloth worked,
" woven, or made of any cotton or linen yarn mixed, or any thread,
" linen, or cotton yarn, linen, or cotton tape, inkle, filleting laces,
" or any other linen, fustian, or cotton goods, or wares whatso" ever, laid, placed or exposed to be printed, whitened, worked,
" bleached, or dried in any whitening or bleaching croft, lands,
" fields, or grounds, bowking house, printing house, drying house,
" or other building, ground, or place made use of by any calico
*' printer, whitster, crofter, bowker, or bleacher, for printing, wbit" ening, bowking, bleaching, or drying of the same, to the value
" of ten shillings ; or who shall aid and assist, or wilfully or mali" ciously hire or procure any other person or persons to commit
" any such offence, or who shall buy or receive any such goods
" or wares so stolen, knowing the same to be stolen as aforesaid,
" being lawfully convicted thereof, shall be liable to be trans" ported beyond the seas for life> or for such term, not less than
" seven years, as the judge before whom any such person shall be
" convicted shall adjudge; or shall be liable, in case the said
"judge shall think fit, to be imprisoned, and kept to hard labour
" in the common gaol, house of correction or penitentiary house,
" for any term not exceeding seven years."
Upon an indictment upon the former statute 18 Geo. 2. by
which the above offence was a capital felony, it appeared in evi
dence, that the yarn had been spread upon the ground for bleach
ing, but had been afterwards taken up and thrown into a heap,
from which the prisoner took some of it. Thompson, B. ruled
the case not within the statute, as the yarn was not necessarily
left in that state. This ruling appears consonant to the general
principle, that when a chattel is under peculiar sanction, ratione loci, that it should be in its proper deposit ; so it has been
questioned whether the great coat of a coachman stolen from the
stable was protected by the stat. 10 & 1 1 Will. 3. on the ground
that it is part of the necessary furniture of the stable, (Lea's case,
1 Leach, C. C. L. 304.) So in the above case, when the yarn
was no longer in the bleach ground for the necessary manufacture
of it, but was left there as a mere place of deposit, it was no longer
under the protection of the statute.
Robbery in a Dwelling-House, the Owner being therein and put
in Fear.
f Sect. 1. By 23 Hen. 8. c. 1. s. 3. " no person or persons
" which shall be found guilty of robbing any person or persons
" in
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'* in their dwelling-houses or dwelling-place, the owner or dweller
" in the same house, his wife, his children, or servants, then being
" within and put in fear and dread by the same, shall be admitted
" to clergy."
t Sect. 2. By 4 and 5 Philip and Mary, c. 4. " Every person
" and persons who shall maliciously command, hire, or counsel
" any person or persons to do any robbery in any dwelling-house
" or houses, shall not have the benefit of clergy."
Robbery in a Dwelling-House, the Family being therein, though
not put in Fear.
t Sect. 1 . By 5 and 6 Edw. 6. c. 9. " If any person or persons
*' shall be found guilty for robbing of any person or persons in
" any part or parcel of their dwelling-houses or dwelling-places,
" the owner or dweller in the same house, or his wife, his children,
** or servants, being then within the same house or place where
" the robbery and felony is committed and done, or in any other
" place within the precinct of the same house or dwelling-place,
" the offender shall in no wise be admitted to clergy, whether the
" owner or dweller in the same house, his wife or children, then
" and there being shall be sleeping or waking."
+ Sect. 2. It is said, that in order to oust the offender of clergy
under this statute, there must be such an actual breaking of the
house as would make a burglary if committed in the night.
■f Sect. 3. It is also said, that the indictment must run, " broke
" and entered the mansion-house of J. S. the aforesaid J. S. his
" wife and children in the same house being, &c." ; but that it
need not state the robbery violenter et & persona, but only £ domo
pradicla.
t Sect. 4. It is also said, that if a servant steal goods out of his
master's house in the day or night, the master, his wife and chil
dren being in the house, the offender is not ousted of his clergy
by this statute, because there was no breaking of the house.

2 Hale, 35*.
CaseVcro^L.
354.
2 Hale, 354.

2 Hale, 354.

t Sect. 5. It is settled, that if a servant unlatch or turn the key
of a door in the house and steal goods out of that room, he shall
not be ousted of his clergy, as a stranger in such case would be,
for the opening of the door in this manner is within his trust, and
so no breaking of the house ; but if a servant break open a door,
whether outward or inward, and steal goods, it is within the act.
f Sect. 6. It is certain also, that there must not only be a break
ing of the house, the owner, his wife, children, or servants, being
within the same, but there must also be a felonious taking of goods
out of the house, to exclude clergy by this statute.
+ Sect. 7. And a bare felonious taking of goods out of the
house, whether by night or day, without such a breaking as
would make burglary if done in the night, will not oust the offender
of clergy.
t Sect. 8. It is also said, that a stranger only being in the house
at the time is not sufficient, for the statute requires that "the
" dweller or owner, his wife, children, servants or servant, be
" within f

i Hale, 355.

Staundf. 129.
^ Hawk 3p& C
ch 33
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Tomlin's Case, « -within ;" and therefore in such case if such sojourner be robbed
seepJt* BU' without being put in fear, the offender shall have his clergy.
l Hale, 524.

f Sect. 9. It is said, that if a person go into a house, the doors
being open, and break open only a chest or trunk and steal goods,
it is not such a robbery as is within this statute ; but that in such
case if the person break open an inner door, or a counter, or cup1 Hale, 508.
board fixed to the freehold, he shall be ousted of his clergy ; and
4 *"
yet it hath been adjudged, that the breaking open of a chest is alt
one as to this purpose with the breaking open of a door, though
l Hale, 52Z. the chest be not fixed to the freehold ; and this latter resolution
Foster, 108.
was by all the judges of England : but Mr. Justice Foster says,
that " if a moveable chest be meant, this case cannot be law ;"
and that " in capital cases, such fixtures which merely supply the
" place of chests and other ordinary utensils of household, should
' " be considered in no other light than as mere moveables, par" taking of the nature of those utensils, and adapted to the same
" use."
+ Seer. 10. But now the benefit of clergy is taken away from
robbery in general by 3 and 4 Will, and Mary, c. 9. which enacts,
" That all and every person or persons that shall rob any other
" person, or shall comfort, aid, abet, assist, counsel, hire or com" mand any person or persons to commit such offence, shall not
" have the benefit of clergy."
Robbery in a Booth or Tent, the Family being therein, though not
put in Fear.
\ Sect. 1. By 5 and 6 Edw. 6. c. 9- s. 5. " No person or per" sons which shall be found guilty of and for robbing any person
" or persons in any booth or tent, in any fair or market, the owner,
" his wife, his children, or servants or servant, then being within
" the same booth or tent, shall be admitted to clergy, but shall
" be excluded therefrom, and suffer death in such manner and
" form as is mentioned in 23 Hen. 8. c. 1. for robberies in dwell" ing-houses, the owner or dweller in the same, his wife, chil" dren, or servants, being then within the same, and put in fear
" and dread, without having any respect or consideration whether
" the owner or dweller in such booths or tents, his wife, children,
" or servants, being in the same booths or tents at the time of
" such robberies and felonies committed, shall be sleeping or
" waking."
•

l Hale, 524.

+ Sect. 2. It hath been ruled, that the robbing of a shop, such
as was formerly kept in Westminster-Hall, and like those which
are now kept in Exeter-Change, is not robbing a booth or tent
within the meaning of this statute.
Robbery in a Dwelling-House, breaking the House, any Person
being therein and put in Fear.
f Sect. 1 . By 1 Edw. 6. c. 1 2, s. 10. " No person or persons
" that hath been attainted or convicted of breaking any house by
" day or by night, any person being then in the same house where
" the same breaking was committed, and thereby put in fear or
" dread, shall be admitted to clergy."
*t* Sect.
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T Sect. 2. It is said, that in order to oust an offender of clergy 2 Hale, 353.
under this statute, there must not only in all cases be a putting
in /ear, but that the breaking, if by night, must appear to have
been done with intention to commit a felony, and if by day, that
a felony was actually committed.
T Sect. 3. It is also said, that if any'stranger be then in the 2 Hale, 353.
house and put in fear, it excludes from clergy, though it be not
the owner or any of his family.
Robbery in a Dwelling- House in the Day time, any Person being
therein.
\ Sect. 1 . By 3 Will, and Mary, c. 9- " All and every person
** or persons that shall rob any dwelling-house in the day-time,
" any person being therein, or shall comfort, aid, abet, assist,
" counsel, hire, or command any person or persons to commit the
" said offence, shall not have the benefit of his or their clergy."
Robbery in a Dwelling-Home, any Person being therein and put
in Fear.
+ Sect. 1 . By 3 Will, and Mary, c. 9- " AH and every person
" or persons who shall feloniously take (1) away any goods or
'* chattels being in any dwelling-house, the owner or any other
" person being therein, and put in fear, or shall comfort, aid,
" abet, assist, counsel, hire or command any person or persons to
" commit the said offence, shall not have the benefit of his or their
" clergy."
. ,
It must be stated, in the indictment under this statute, that the
persons in the house were put infear, otherwise the prisoner will
be entitled to clergy. 2 Leach, C. C. L.271.—E. P. C. 635.
Robbery in a Dtoelling-House, no Person being therein, and steal
ing to the value of Five Shillings.
T Sect. 1. By 39 Eliz. c. 15. " If any person or persons shall
" be found guilty for the felonious taking away (2) in the day-time
" of any money, goods, or chattels, being of the value of Jive
" shillings, or upwards, in any dwelling-house or houses, or any
" part thereof, or any out-house or out-houses, belonging and
" used to and with any dwelling-house or houses, although no
" person shall be in the said house or out-house at the time of
" such felony committed, then such person or persons shall not
" be admitted to clergy."
.
•f Sect. 2. It is adjudged, that accessaries to this offence are Cro. Car. 473.
not excluded from clergy by this statute. But by 3 and 4 Will, peec4^ag3
and Mary, c. 9. it is enacted, " That whoever shall comfort, aid,
" abet, assist, counsel, hire, or command any person or persons
" to break any dwelling-house, shop or warehouse thereunto
" belonging, or therewith used in the day-time, and feloniously
" take away any money, goods, or chattels, of the value of Jive
" shillings,
(1) The distinction between these clauses is this ;
(2) The words in this enacting clause are for " the
the first is robbing the dwelling-house, the other felonious taking away;" but as the preamble mentteating goods from the dwelling-house. By rob- tions the robbing and breaking and entering dwellbery, is implied a forcible breaking of the dwelling- ing-houses, it has been held that the taking must
boose, but the stealing may be unaccompanied by be by robbery, that is, by breaking the dwellingany force. See t Hale, 356. Foster, 108. L. C. house. E. P. C. 638.
C. L. 354.
VOL. I.
P
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2 Hale, 356.

2 Hale, 357.

Poulter's Case,
11 Co. 36.
2 Hale, 356.

2 Hale, 356.

Smith's Case,
Old Bailey,
Oct. Sess. 1698.
upon a refer
ence to the
twelve judges.
(a) 2 Hale, 358.
(*) Sir H. Hungate's Case,
Cro. Car. 473.
(c) Burgess's
Case,
Kely. 27. 52.
(d) Peyton's
Case, Cases
Cro. Law, 267.
Rex v. Har
ding, Old
Bailey, Jan.
Sets. 1699.
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" shillings, or upwards, therein being, although no person shall be
" within such dwelling-house, shop, or warehouse, shall be ex" eluded from clergy."
And upon these statutes the following determinations have
been made.
t Sect. 3. First, That the bare taking of goods out of a house,
under this statute, will not oust the offender of his clergy, unless
there is also such an actual breaking of the house as is necessary
to constitute the crime of burglary ; and therefore if he enters, the
doors being open, and breaks open a chest, and steals goods to
the value of five shillings, this shall not oust him of his clergy.
•f Sect. 4. Secondly, But if a man enters a house in the day
time, the doors being open, and no person being in the house,
and then breaks open, or unlocks, or unlatches an inner door, and
steals goods to the value of five shillings, he thereby loses the
benefit of clergy, although he only removes the goods from the
place where he takes them, and lays them on the floor ; for this
is a sufficient asportation to constitute a larceny at common law,
and the statute doth not alter the nature of the offence.
+ Sect. 5. Thirdly, That to oust the offender of clergy, the
indictment must pursue the statute, viz. " That in the day-time,
" to wit, between the hour, 8tc. the mansion-house of /. S. broke
" and entered, no person in the same house then being, and there,
" &c. in the same house found, then and there feloniously stole,
" took, and carried away, 8tc." for breaking the house in the day
without taking the goods, is no felony.
•f- Sect. 6. Fourthly, That if it appear on the evidence that
it was in the night, or that any person was in the house at the
time, or that he stole the goods, but did not break the house, the
offender shall not be ousted of his clergy.
t Sect. 7. Fifthly, But it hath been adjudged, that if on an,
indictment on this statute, it appear that the prisoner was let into
the house by a servant, and that he afterwards broke open an
inner door, it cannot be objected, that the servant was in the
house at the time, for that a house with so treacherous a servant
in it was equally defenceless as if no person whatever had actually
been therein.
+ Sect. 8. Sixthly, It is also decided, that a chamber in an
inn of court (a) is a mansion-house within this statute. But a
lodging in Whitehall (b) or Somerset-house, (c) or the Invalid Office
at Chelsea, (d) is not a dwelling-house within this statute ; and
therefore a robbery in such lodging is not excluded from clergy
by this statute, if any person were at the time in any other part
of the palace.
t Sect. 9. Seventhly, So it hath been ruled, that if the pri
soner enter at the outer door, being open, and break open the
door of a room above stairs, and steal goods, yet if there is any
person in the room below, it is not a case within the statute.
t Sect. 10. Eighthly, It seems, that as the 39 Eliz. c. 15.
only takes clergy from the principal where " an out-house iu
" which such robbery is committed" belongs to, or is used with
the
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the dwelling-house, and the 3 Will, and Mary, c. 9. only deprives
aiders of clergy where the robbery is committed in " a shop or
*' warehouse belonging to the dwelling-house," that accessaries
before the fact, and persons aiding a robbery in an out-house
which is not either a shop or warehouse belonging to the dwell
ing-house, would still be entitled to his clergy.
t Sect. 1 1 . And now the benefit of clergy is taken away from
robbery generally by 3 and 4 Will, and Mary, c. 9. which enacts,
" That all and every person or persons that shall rob any other
" person, or shall comfort, aid, abet, assist, counsel, hire, or com*' mand any person or persons to commit such offence, shall not
" have the benefit of clergy."
f Sect. 12. And it has been held, that this statute excludes Danford and
robbers from the benefit of clergy, in what place soever the Newton's Case,
offence was committed.
Se',L?i780.
Robbery in a Church or Chapel,
+ Sect. 1. By 23 Hen. 8. c. 1. s. 3. " No person or persons
" which shall be found guilty for robbing any churches or cha" pels, or other holy places, shall be admitted to the benefit of
*' clergy."
+ Sect. 1. It does not appear, that accessaries to the crime of s Hale, S33.
sacrilege are ousted of clergy by any statute ; and certainly clergy 366was not taken away from sacrilege at common law.
*t~ Sect. 3. It is said, that no sacrilege is within this branch of Kely. 59. 69.
the statute that is not accompanied with an actual breaking of But see ante,
the church, &c.
Larcenyfrom the Person, and Robbery.
Larceny from the person of a man without putting him in fear,
is done either,
1 . Openly and avowedly before his face ; or,
2. Privily, without his knowledge.
Sect. 1. First, Openly and avowedly before his face; as if Dyer, M4.
one take off my hat from my head, and run away with it, or come 2 Roll. 154.
into my shop and cheapen goods, and run away with them with- JJ^™"
out paying for them, which is agreed not to be robbery ; and, as Dalt. c.' 100.
it seems, is more properly indictable as a trespass than felony,
unless the offender were either unknown, or immediately fled the
country if he were known ; otherwise I have a remedy against
him in the ordinary course of civil justice, and it seems rigorous
to make such offences capital which probably may be sufficiently
provided against by more gentle methods. (1) However, it is
certain that all open larcenies from the person are within the
benefit
(1) The case in Dyer, 8J4. was an indictment, obtained the delivery, upon pretence of purchasing
quad vi et amis apud B. in via regid ibidem 40s. in them, is expressly decided to be felony. And
peeunm numeral, Ire. and the judgment was, that it Dattm from Crompttm only says, the tortious taking
is not robbery if the person is not put in fear at fry of another's goods without a title so to do, is but a
nomJi and violence. The case in Roll'i Reports is trespass. These references therefore by no
was excited subsequent to the prove that the offences mentioned are not felonies,
therefore only larceny. The case in if committed with a felonious intent—Vide Hale's
•way with goods, after having Summary, 73, 74, 75. Kely.i3. 70. 1 Sid. «M.
r2
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benefit of clergy, except such as are committed in a dwellinghouse, &c. to the value of 40s.
+ As to the second point, viz. Of privately stealing from
the person.
t Sect. 2. By 8 Eliz. c. 4. it was enacted, " That no person
« or persons which shall happen to be indicted or appealed for
" fel°mous taking of any money, goods, or chattels, from the
" person of any other, privily, without his knowledge, in any
" place whatsoever, and thereupon found guilty by verdict of
" twelve men, or shall confess the same upon his or their arraign" ment, or will not directly answer to the same according to the
" laws of this realm, or shall stand wilfully, or of malice or ob" stinately mute, or challenge peremptorily above the number of
" twenty, or shall be upon such indictment or appeal outlawed,
" shall from thenceforth be admitted to have the benefit of his
" or their clergy, but utterly be excluded thereof, and shall suffer
" death in such manner and form as they should if they were no
" clerks."

Several decisions on this statute took place while it remained
in force, as to what should be considered privily and without the
knowledge of the party, but they have now become unimportant,
48 Geo. 3.
for by statute of 48 Geo. 3. c. 129. sect. 2. it is enacted, " that
c It9. s. 2. " from and after the passing of this act, every person who shall
the'person fr°m " at anv l'me or 'n anv place whatever feloniously steal, take and
" carry away any money, goods, or chattels from the person of
" any other, whether privily without his knowledge or not, but
" without such force or putting in fear as is sufficient to consti" tute the crime of robbery, or who shall be present, aiding and
" abetting therein, shall be liable to be transported beyond the
" seas for life, or for such term, not less than seven years, as the
"judge or court before whom any such person shall be convicted
" shall adjudge; or shall be liable, in case the said judge or court
" shall think fit, to be imprisoned only, or to be imprisoned and
" kept to hard labour in the common gaol, house of correction,
" or penitentiary house, for any term not exceeding three years.
In the case of one Charles Robinson and William Perry, who
were convicted at Lancaster summer assizes, 1816, before Wood,
baron, on an indictment under this statute, the following point
was reserved. Whether the indictment was properly framed, inas
much as it did not aver, in the words of the statute, that the
stealing was from the person " without such force or putting in
" fear as was sufficient to constitute the crime of robbery," that
exception being part of the enacting clause, and not in a proviso ?
secondly, if the indictment was not good on the statute, whether
it was good as for a common larceny ; and, if good, whether the
court ought not to arrest the judgment, it being a sentence of
transportation for life, not warranted by a conviction of simple
larceny ? The judges held the conviction right, consequently the
indictment good.
Robbery.
•
Robbery is a felonious and violent taking away from the per
son of another, goods or money to any value, putting him in fear.
In
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In the explication whereof, I shall consider the following par- 3 Inst. 68.
Oculars :
1 Hale, 531.
1. What taking away will satisfy the word cepit in an indict
ment for this offence.
2. What shall be said to be a taking away from the person.
3. What kind of taking shall be said to be violent.
4. In what respects robbery differs from other larcenies.
5. In what cases robbery, whether from the person of another
or from his house is excluded from the benefit of clergy.
As to the first point, viz. What taking away will satisfy
tbe word cepit in an indictment for robbery.
Sect. I. It seems clear, that he who receives my money by my 44 e.s. 14;
delivery, either whilst I am under the terror of his assault, or 4H.4. 3.
afterwards while I think myself bound in conscience (1) to give it gapL£ ^j?"
to him by an oath to that purpose, which in my fear I was com- Ci-orapton, 34.
pelled by him to take, may, in the eye of the law, as properly be 3 Inst 63.
said to take it from me, as he who actually takes it out of my F< Cor- 464pocket with his own hands.
Sect. 2. Neither can he who has once actually completed the 3 Inst. 60.
offence, by taking my goods in such a manner into his pos
session, afterwards purge it by any re-delivery.—+ The outrage
offered to the rights of society doth not vary in its nature, be
cause ineffectual in its consequences, (a) Therefore where a (a) Prin. P. L.
robber, having taken a purse, returned it again, saying, * If you 28°" value your purse, take it and give me the contents ;" but was
seized before the money was re-delivered ; he was found guilty ; (b) (f>) Peat's Case*
for the continuance of the property in the possession of the rob- 2ooCsC I*
ber is not required by law. (c)
(c) 3 in9t. 69.
Sect. 3. But he who only attacks me in order to rob me, but S. P. C. 27.
does not take my goods into his possession, though he go so far p™mp" **•
as to cut off the girdle of my purse, by reason whereof it falls to a Hale' 532.'
the ground, is not guilty of robbery ; but highly punishable at
the common law by fine and imprisonment, &c. for so enormous
a breach of the peace.
Sect. 4. Yet in some cases a 'man may be said to rob me, 1 Hale, 533,
where in truth he never actually had any of my goods in his 534.537.
possession ; as where I am robbed by several of one gang, and p^j1^
one of them only takes my money; in which case, in judgment Crom. 34.
of law, every one of the company shall be said to take it, in Dalt- & 10°respect of that encouragement which they give to another, through
the hopes of mutual assistance in their enterprize ; nay, though
they miss of the first intended prize, and one of them afterwards
ride from the rest, and rob a third person in the same highway
without their knowledge, out of their view, and then return to
them, all are guilty of robbery, for they came together with an
intent to rob, and to assist one another in so doing.
As to the second point, viz. What shall be said to be
taking away from the person.
Sect.
(1) This is not the true reason, but because the fear of that menace still continued upon him at the time
he delivered tbe money. (1 Hale, 532.)
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s. p. c. sr.
Crom. 31, 35.
Dalt. c. 100.
5 Inst 69.
1 Hale, 533.
Styles, 156.
Salk. 613.
Carth. 145.
B. R. H. 107.
Strange, 1015.
Douglas, 197.
Cornyns, 478.

Seer. 5. Not only the taking away a horse from a man whereon
he is actually riding, or money out of his pocket, but also the
taking of any thing from him openly and before his face, which
is under his immediate and personal care and protection, may
properly enough be said to be a taking from the person : and
therefore he who having first assaulted me takes away my horse
standing by me, or having put me in fear drives my cattle in my
presence out of my pasture, or takes up my purse which in my
fright I cast into a bush, or my hat which fell from my head, or
robs my servant of my money before my face, may be indicted as
having taken such things from my person.

3 Tnst. 68.
t Roll. 154.
1 Hale, 535.
Case of Rich.
Moss, 0. B.
Ma; Session,
1784.

+ Sect. 6. But the taking must be subsequent to the fear ; for
fear is the distinguishing ingredient between robbery and other
larcenies. Therefore where a thief clandestinely stole a purse,
and, on its being discovered in his custody, denounced venge
ance against the party if he spoke of it, and then rode away, it
was held to be simple larceny only, and not robbery; because
the fear excited by the menaces of the thief was subsequent to
the act of taking the purse. So where several men find another
apparently intoxicated, and swearing he shall go home, they drag,
abuse, kick him, and clandestinely take his money, this is no
robbery ; for no demand is made of money, nor any fear excited
for the purpose of obtaining it.
As to the third point, viz. What kind of takiug shall be
said to be violent.

1 Hale, 53S,
534.
Crom. 34.
Dalt. c. 100.

Sect. 7. Wherever a person assaults another with such circum
stances of terror as put him into fear, and cause him by reason
of such fear to part with his money, the taking thereof is ad
judged robbery, whether there were any weapon drawn or not,
or whether the person assaulted delivered his money upon the
other's command, or afterwards gave it him upon his ceasing to
use force, and begging an alms ; for he was put into fear by his
assault, and gives him his money to get rid of him.

t Sect. 8. But it is not necessary that the fact of actual fear
Foster, 128.
4 Com. 242.
should either be laid in the indictment, or be proved upon the
Donally's
Case, Cases in trial, it is sufficient if the offence be charged to be done violcnter
et contra voluntatem. And if it appear upon the evidence to
Cro. L. 176.
have been attended with those circumstances of violence or ter
ror, which in common experience are likely to induce a man to
part with his property against his consent, either for the safety of
his person, or for the preservation of his character and good
name, it will amount to a robbery. (2)
Parkins's
f Sect. 9. Accordingly, to snatch a basket of linen suddenly
Case, Cases
from the head of another ; or to pull an ear-ring from the ear of
Cro. L. 238.
a lady; or if an officer feloniously take money from a prisoner
0. B. 1784.
not
p.71.
(2) But if a man part with his money, not whom he gave it was the head of a gang of rioters,
under the influence of terror at the time lie parts who had at the time committed great devastation
with it, but with a view to bring the offenders to in Birmingham, and that unless he gave some
justice, this has been ruled not to be robbery. money his house should be destroyed the neat
Reave's Case, O. B. June, 1794. (2 East, p. 734".) morning—this was ruled to be robbery, although
So also where a man has been induced to part there was no fear in the party for his personal
with his money under the threat that the party to safety. (2 East, P. C. 729.)
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not to take her to gaol, under colour of authority, &c. without in Lapler's Case,
either case having made any express demand, have been ruled Cases C.L.
sufficient acts of violence to constitute the crime of robbery.
Gascoign's
Case, Cases Cro. Law, 234. Raj m. 297. Dalt. 489. Prin. P. L. 286.
+ Sect. 10. And to obtain property by threatening to accuse Hickman's
another of having been guilty of an unnatural crime, has been ^"l'^'1"5
held, upon the solemn opinion of all the judges, to be an act Foster, 129.
sufficient to raise, in the mind of the party menaced, such a ter- Wn,P, L. 237.
ror and apprehension of mischief as to constitute the offence by
putting in fear ; (3) for the law,i» odium spoliatoris, will presume
fear where there appears to be so just a ground for it.
+ Sect. 11. But the taking must be against the will of the Macdaniel's
person robbed ; and therefore if A. agree to be robbed by B. jj"'1jg'ter'
and A. places himself in a certain place for that purpose, and jB.
pursuant to the agreement take the goods from him by actual
force, yet it is no robbery.
T Sect. 12. But if a person, knowing a certain highwayman Nordcn's C«ie,
infests a particular road, go that road, and, in order to detect him, Fo»ter, 1*9.
suffer himself to be robbed by him, the property shall be consi
dered as taken not only from his person, but against his will.
Sect. 13. And some have gone so far as to hold, that if a man Crom. 34,35.
"meeting another going with his goods to market in order to sell Dalt. c- 100■
them, compel him to sell them to him against his will, he is
guilty of robbery, though he give for them more than they are
worth ; but perhaps this opinion is too severe, because the griev
ance to the party seems rather to proceed from the perverseness
of his humour, than from any real injury done to him ; and there
seems to be no such enormity in the intention of the wrongdoer
as is implied in the notion of felony.
Sect. 14. However it is certain, that the claim of property in l Hale, 509.
the thing taken away, without any colour, is no manner of ex
cuse.
As to the fourth point, viz. In what respects robbery dif
fers from other larcenies.
Sect. 15. First, No other larceny shall have judgment of s. P. C. 27.
death, unless the thing stolen be above the value of twelve- Crom. 33.
pence; but robbery shall have such judgment, how small soever
t-c-100'
the value may be of the thing taken away.
Sect. 16. Secondly, Other larcenies, whether from the per- sinst.68.
son or not, shall not be supposed to be done with violence or Keljnge, 70.
terror, but robbery is always laid as done on an assault with vio
lence, and putting the party in fear, which is properly thus
expressed in an indictment, d persona J. S. violenter et felonice
cepit et asportavit, in magnum prtedicti J. S. terrorem.
Sect. 17- Thirdly, But they all agree in this, that the of
fenders had the benefit of clergy at the common law.
«
■f* As to the fifth point, viz. In what cases robbery from
the person of another is deprived of the benefit of clergy.
t Sect.
(3) See the arguments of the judges in Rex v. in fear, where Lord Mansfield says putting in fear
Jones, E. P. C. 714. upon the question of putting is conttructive violence.
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t Sect. 1. By 23 Hen. 8. c. 1. it is enacted, " That no person
" or persons which shall be found guilty for robbing of any per" son or persons in or near about the highways shall be admitted
" to the benefit of clergy."
"
• "
"
"

+ Sect. 2. By 4 and 5 Philip and Mary, c. 4. it is enacted,
That all and every person and persons that shall maliciously
command, hire, or counsel any person or persons to commit or
do any robbery in or near any highway, shall not have the benefit of clergy."

Hloor, 16.
2 Hale, 3)9.
* jfc ch'

+ Sect. 3. It is necessary, in order to oust the offender of his
clergy under these statutes, to aver in the indictment, that the offence was committed in the highway, or in the king's highway, or
near the king's highway ; for if it be laid " in the king'sfoot way
" leading from London to Islington," lie shall have his clergy.

The case of
Rich. StokeMa" scssbns
1718, coram
jivnE Justice
andMoNTAOuE
ChiefBanm.
Oatiey^s case^
ascs .
.

+ Sect. 4. And if the indictment charge the robbery to have
been committed in the king's highway, and it appears on evidence
to nave keen committed in a private foot path leading across the
fields to Paucras, or any other place, the offender shall have his
clergy.
^
f Sect. 5. So if an indictment charge the robbery in the king's
highway, and the evidence prove that it was committed in a house,
jjje 0gfen(jer snai| have his clergy.

1 Hale 536.
2 Hale, 350.

t Sect. 6. But if the offence be committed on the river Thames,
or other public river within the body of a county, it may be laid
as committed upon the king's highway, for the public streams are
highways, and are called haut streams le Roi.
•f Sect. 7. By 3 Will, and Mary, c. 9- which recites that wicked
and ill-disposed persons are encouraged to commit robberies
upon men's persons, by the privilege, as the law now is, of de
manding the benefit of their clergy, it is enacted, " That all
" and every person or persons that shall rob any other person, or
" shall comfort, aid, abet, assist, counsel, hire or command any
" person or persons to commit any of the said offences, shall not
" have the benefit of his or their clergy."
CaseofDanford f Sect. 8. And it has been ruled, that where an indictment of
O V'sTt'ses- roDDery consisted of two counts, the first on the 3 Will, and Mary,
sion 1780. co-*" c- 9- and the other on 23 Hen. 8. c. 1. and it appeared that the
remBuixiB robbery was committed in a house which had been long uuoccuJiuticc.
pied, and only taken for the purpose of committing the offence,
a conviction thereon ousted the offender of his clergy ; for that
the 3 Will, and Mary, c. 9- applied to all robberies wherever
committed. (4)
Receivers.
At common law, a man became accessary after the fact by re
ceiving the felon only, and not by receiving the stolen property ;
but the great encouragement afforded to thieves by the easy mode
of getting rid of their plunder, through receivers who purchased
it
(4) For assaulting with intent to rob, vide ante, p. 1 1 3.
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it at an inferior price, knowing it to be stolen, and who were
not punishable for such conduct, at length induced the legisla»
tare to consider them as accessaries after the fact. Accordingly
several statutes have passed— 1 st. As to the buying and receiving
stolen goods in general—2d. As to the buying and receiving
stolen lead, iron and pewter—3d. As to the buying or receiving
jewels obtained by burglary or robbery—4th. As to the buying or
receiving stores, &c. from ships by bum-boats ; and 5th, as to buy
ing and receiving securities for money, knowing them to have
been stolen ; and by several statutes, the bare possession of pub
lic stores is considered, if not duly accounted for, as equivalent to
a guilty receiving.
Buying Stolen Goods.
t Sect. 1. By 3 Will, and Mary, c. 9. s. 4. it is recited, Buyers of stolen
" That thieves and robbers are much encouraged to commit such f°cessar£s tofcoffences, because a great number of persons make it their trade lony.
and business to deal in the buying of stolen goods;" and therefore
enacted, " That if any person or persons shall buy or receive any
" goods or chattels that shall be feloniously taken or stolen from any
" other person, knowing the same to be stolen, he or they shall be
" taken and deemed an accessary or accessaries to such felony
" after the fact, and shall incur the same punishment, as an ac" cessary or accessaries to the felony after the felony committed."
+ Sect. 2. By 1 Ann. st. 2. c. 9- s. 2. it is recited, " That
buyers and receivers of stolen goods do oftentimes convey
away and conceal the principal felons, so that they cannot be
convicted of such principal felony, and thereby such buyers Receivers of
and receivers have escaped all manner of punishment, which stolen goods
hath greatly encouraged the buying and receiving of such stolen ™yJ^£u0')Ch'
goods :" for remedy whereof it is enacted, " That it shall principaHelcm
" and may be lawful to prosecute and punish every such person is not convicted.
" and persons buying or receiving any stolen goods, knowing the
" same to be stolen, as for a misdemeanor, to be punished by fine
" and imprisonment, although the principal felon be not before
" convicted of the said felony, which shall exempt the offender
" from being punished as accessary, if the principal shall be after" wards convicted."
t Sect. 3. By 5 Ann. c. 3 1 . s. 5. it is recited, " That felons are
much encouraged to commit such burglaries and felonies, because a Bl?ycrs a"d f~
o
.
o
.
»
ceivers of stolen
great number of persons make it a trade to receive and buy of the goods made »csaid felons the goods so by them feloniously taken, and also do make cessaries, &c.
it their business to harbour and conceal the said offenders after
the said facts, knowing the said felonies and burglaries to have
been by them committed :" and therefore enacted, " That
" if any person or persons shall receive or buy any goods or
" chattels that shall be feloniously taken or stolen from any other
" person, knowing the same to be stolen, or shall receive, harbour,
" or conceal, any burglars, felons, or thieves, knowing them to be
" so, shall be taken and received as accessary or accessaries to
" the said felony or felonies; and being of either of the said
" offences legally convicted, by the testimony of one or more cre" dible witnesses, shall suffer and incur the pains of death as a
" felon convict."
t Sect.
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t Sect. 4. By 5 Ann. c. 3 1 . s. 6. provided, " That if any such
If principal fe
lon cannot be " principal felon cannot be taken, so as to be prosecuted and contaken, accessary
to be tried as for " victed for any such offence, yet nevertheless it shall and may be
a misdemeanor. " lawful to prosecute and punish every such person and persons
" buying or receiving any goods stolen by any such principal
" felon, knowing the same to be stolen, as for a misdemeanor, to
" be punished by fine and imprisonment, or other such corporal
" punishment as the court shall think fit to inflict, although the
" principal felon be not before convict of the said felony, which
" shall exempt the offender from being 'punished as accessary, if
" such principal felon shall be afterwards taken and convicted."

(a) Rex v.
Davison,
3 Burn, 74.
(b) Cases Cro.
Law.
Re* v. Wild,
Stra. 57.
Every person
buying orreceiv
ing stolen goods
shall be deemed
guilty of a mis
demeanor, and
prosecuted ac
cordingly.

+ Sect. 3. By 4 Geo. 1. c. 11. s. 1. " Persons convicted of
" buying and receiving stolen goods, knowing them to be stolen,
" may be transported for fourteen years."
•f Sect. 6. It has been determined, that neither the receiving
of money (a) nor bank notes (b), knowing the same to be stolen,
are within the above statutes, for they are neither " goods, wares,
nor merchandizes." (5)
t Sect. 7. And it has been determined, that if the principal is
convicted, the accessary cannot be tried for the misdemeanor on
these statutes.

t Sect. 8. By 22 Geo. 3. c. 58. it is recited, " That the
pernicious practices of buying and receiving stolen goods are be
come a great evil, by reason of the difficulty of discovering the
persons guilty of the same, and of the insufficiency of the laws
now in being for the punishment of such offenders, in certain
cases;" and enacted, " That in all cases whatsoever where
" any goods or chattels, (except (6) lead, iron, copper, brass, bell" metal, and solder) shall have been feloniously taken or sto" len, whether the offence of the person or persons so taking or
" stealing the same, shall amount to grand larceny or some
" greater offence, or to petit larceny only (except where the per" son or persons actually committing the felony shall have been
" already convicted of grand larceny, or some greater offence,)
" every person who shall buy or receive any such goods and chat" tels, knowing the same to have been so taken or stolen, shall be
" held and deemed guilty of, and may be prosecuted for, a rais" demeanor, and shall be punished by fine, imprisonment, or
" whipping, as the court of quarter-sessions, who are hereby im" powered to try such offender, or as any other court before
" which he, she or they, shall be tried, shall think fit to inflict ;
" although the principal felon or felons be not before convicted
" of the said felony, and whether he, she, or they, is or are amen" able to justice or not ; any law or statute to the contrary not" withstanding : and in cases where the felony actually commit" ted shall amount to grand larceny, or to some greater offence,
" and where the person or persons actually committing such fe" lony
(5) The case of Sadi and Morris, in which this goods, &c. to the value of forty shillings, out of
point was determined, seems to have been much the dwelling-house, t E. P. C. 749.
shaken in Dean's case, in which it was resolved by
(6) These cases having been provided for before,
all the judges, that bank notes were within the by statute 29 Geo. 2. c. 30. vide postca, 220.
statute of 12 Ann. c. 7. against stealing money,
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*' lonv shall not be before convicted, such offender or offenders
" shall be exempted from being punished as accessary or accessa" ries, if such principal felon or felons shall be afterwards con" victed."
t Sect. 9- By 22 Geo. 3. c. 58. s. 2. it is further enacted,
" That it shall and may be lawful for any one justice of the
" peace, upon complaint made before him upon oath, that there
" is reason to suspect that stolen goods are knowingly concealed
u in any dwelling-house, out-house, garden, yard, croft, or other
" place or places, by warrant under his hand and seal, to cause
** every such dwelling-house, out-house, garden, yard, croft, or
" other place or places, to be searched in the day time : and the
•
1
. ' . ,
.
.
i.
'
" person or persons knowingly concealing the said stolen goods,
" or any part thereof, or in whose custody the same, or any part
" thereof, shall be found, he, she, or they, being privy thereto,
" shall be deemed and held guilty of a misdemeanor, and shall
" and may be brought before any justice of the peace for the
" county, city, town corporate, riding, division, liberty, or place,
" and made amenable to answer the same, by like warrant of any
" such justice, and being thereof convicted by due course of law,
" shall be punishable in the manner aforesaid."
tSeci. 10. By 22 Geo. 3. c. 58. s. 3. it is further enacted,
" That every constable, headborough, or tithing-man, in every
" county, city, town corporate, riding, division, liberty, or other
" place where there shall be officers, aud every beadle within his
" ward, parish, or district, and every watchman, during such time
" only as he is on duty, shall and may apprehend, or cause to be
* apprehended, all and every person and persons who may rea" sonably be suspected of having, or carrying, or any ways con" veying, at any time after sun-setting and before sun-rising, any
" goods or chattels suspected to be stolen, and the same, together
* with such person or persons, as soon as conveniently may be,
" to convey or carry before anyjustice of the peace for the county,
" city, town corporate, riding, division, liberty, or place aforesaid,
" to be dealt with according to law ; and such person and per" sons, so carrying or conveying such goods or chattels knowing
" the same to have been stolen, and being thereof convicted, by
" due course of law, shall be deemed and held to be guilty of a
" misdemeanor, and, on conviction as aforesaid, shall be impri" soned for any time not exceeding six calendar months, nor less
*■ than three calendar months."
t Sect. 11. By 22 Geo. 3. c. 30. s. 4. it is further enacted,
" That every person, to whom any goods or chattels, which have
" been feloniously stolen or taken, shall be brought and offered to
" be sold, pawned, or delivered, shall and is hereby empowered
" and required (there being reasonable cause to suspect that such
" goods or chattels were stolen) to apprehend, secure, and carry
" before a justice of the peace for the county, city, town corpo" rate, riding, division, liberty, or place, where the same goods
" and chattels shall be so brought or offered to be sold, pawned,
" or delivered (having it in his or her power so to do), the person
" and persons bringing or offering the same."
t Sect.

Justices may
g™11 «archwarrant4-

Punishment of
P*"01'8 jn"h°sc
custodythey are
found.
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™*^ps^lienct
ed, &c.
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^^'bc'
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"
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+ Sect. 12. By 22 Geo. 3. c. 30. s. 5. it is further enacted,
^ auy P61"8011 or persons, being out of custody, or in custody,
if under the age of fifteen years, upon any charge of felony
within benefit of clergy, shall have committed any felony, and
snaji afterwartjs discover two or more persons who shall have
bought or received any goods or chattels which shall have been
feloniously stolen or taken from any other person or persons,
knowing the same to be stolen, so as two or more of the persons discovered shall be convicted of such buying or receiving,
he, she, or they, so discovering, shall have and be entitled to
the gracious pardon of his majesty, his heirs and successors,
for all such felonies by him or her committed at any time or
times before such discovery made, which pardon shall be likewise a bar to any appeal brought for such felony."

Not to repeal
f Sect. 13. By 22 Geo. 3. c. 30. s. 6. it is provided, " That
any former law, « nothing herein contained shall extend to repeal any ' former
" law now in being for the punishment of such offenders; and
" provided also, that such offender, after having been prosecuted
" and convicted under this act, shall not, for the same offence,
" be afterward sjmnished, or liable to be punished, by any such
" former law."
Rex v. Baxter,
-f Sect. 14. It hath been determined, that in an indictment
5 Term Kcp.83. against a receiver under this statute, it is not necessary to aver
that the principal had not been convicted."
As to the second point, viz. The offence of buying and re
ceiving stolen lead, iron, &c.
Buyers or ref Sect. 1. By 29 Geo. 2. c. 30. it is recited, "That the
Sngl&c. trans- pernicious practice of stealing lead, iron, copper, brass, bell-mcported for 14 tal and solder fixed to, or lying or being in or upon houses, outyears,
houses, mills, ware-houses, workshops, and other buildings, areas,
vaults, yards, gardens, orchards, or other places ; and also the
stealing of such materials from ships, barges, lighters, boats, and
other vessels and craft, upon navigable rivers, in ports of entry or
discharge, creeks and docks belonging thereto, and also from off
wharfs, keys and other places, is become a great and notorious
evil, by reason of the difficulty in apprehending and convicting
the thieves, and still greater difficulty of discovering and convict
ing the buyers or receivers thereof ; which buyers or receivers
are the principal cause of the commission of such thefts : and in
regard that the said offences are committed in such close and
clandestine manner, that there can be no witness or witnesses to
the same, but such who is or are partakers of the offence : and
whereas if the buyers and receivers of lead, iron, copper, brass,
bell-metal or solder, knowing or having reasonable cause to sus
pect the same to be stolen, or unlawfully come by, were made
original offenders, and punishable independent of the apprehen
sion and conviction of the thief ; and if the apprehending, prose
cuting, and convicting the offenders in both kinds were rendered
more easy and speedy, it might more effectually tend to the dis
covery and suppression of the said offences :" and for remedy
thereof enacted, " That every person who shall buy or receive
'* any lead, iron, copper, brass, bell metal or solder, knowing the
"same
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" same to be unlawfully come by, or shall privately buy or receive
" any stolen lead, iron, copper, brass, bell-metal or solder, by
" suffering any door, window or shutter to be left open or un" fastened between sun-setting and sun-rising for that purpose,
" or shall buy or receive the same or any of them, at any time in
" any clandestine manner from any person or persons whatsoever,
" shall, being thereof convicted by due course of law, although
" the principal felon or felons has not or have not been convicted
" of stealing the same, be transported for fourteen years to any
" of his majesty's colonies or plantations in America, according
" to the laws in force for the transportion of felons."
+ Sect. 2. By 29 Geo. 2. c. SO. s. 2. it is further enacted, Where cause of
" That it shall and may be lawful for anyone justice of the ».u9Pici?n,jus«
, . /
, . ,.
J
?
... tice to issue
" peace, upon complaint made to him upon oath by any credit- 9earci, warrant
" able person, that there is cause to suspect stolen lead, iron,'
" copper, brass, bell-metal or solder, is concealed in any dwelling-'
" house, out-house, yard, garden or other place or places, by war-'
" rant under his hand and seal, to cause every such dwelling-house,
" out-house, yard, garden and place to be searched in the day" time ; and if any lead, iron, copper, brass, bell-metal or solder,'
" suspected to be stolen, shall be found therein, to cause the
" same, and the person or persons in whose house, out-house,
" yard, garden or other place the same shall be found, to be
" brought before any two or more justices of the peace for the
" said county, city, riding, division, liberty or place ; and if the
" said person or persons shall not give an account, to the satis" faction of such justices, how he, she, or they came by the
" same ; or shall not, within some convenient time to be set by
" the said justices, produce the party or parties of or from whom'
" he, she or they, bought or received such stolen lead, iron, cop-'
" per, brass, bell metal, or solder ; that then the said person or
" persons so offending shall be deemed and adjudged guilty of a
" misdemeanor."
t Sect. 3. By 29 Geo. 2. c. 30. s. 3. it is further enacted, " That Suspected pcr" every constable, headborough or tithingman, in every county, city, '""^"^^
" town corporate, or dther place where they shall be officers, aud b^apurelrenU-'
" every beadle within his ward, parish, or district, and every watch- cd, 61c.
" man, during such time only as he is on his duty, shall and
" may apprehend, or cause to be apprehended, all and every per" son or persons who may reasonably be suspected of having
" or carrying, or any ways conveying, at any time after sun-set*' ting and before sunrising, any lead, iron, copper, brass, bell'* metal or solder suspected to be stolen or unlawfully come by ;
" and the same, together with such person or persons, as soon'
" as conveniently may be, to convey or carry before any two or
" more justices of the peace for the county, city, riding, division,
" liberty, or place aforesaid ; and if the person or persons so ap" prehended, conveying any such lead, iron, copper, brass, bell-'
" metal or solder, shall not produce the party or parties from
" whom he, she, or they bought or received the same, or some
" other credible witness to depose upon oath the sale or delivery
" of the said lead, iron, copper, brass, bell-metal or solder (which
" oath any such justices are hereby empowered to administer),
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" or shall not give an account, to the satisfaction of any two or
" more of such justices, how he, she, or they came by the same,
" that then the said person or persons so apprehended shall be
" deemed and adjudged guilty of a misdemeanor,"
In which cases, f Sect. 4. By 29 Geo. 2. c. 30. s. 4. it is further enacted,
d*Tited" 'Lh " '^nat wnere anv Person or persons shall be convicted of either
the church"war- " °f tne misdemeanors aforesaid, it shall and may be lawful for
dens, &c.
" any two or more of such justices to cause such lead, iron, cop" per, brass, bell-metal or solder, to be deposited in the hands of
" the churchwardens and overseers of the poor of the place where
" such lead, iron, copper, brass, bell-metal or solder were found,
*' or in any other convenient place, for any time not exceeding
" thirty days ; and in the mean time to order the said church" wardens and overseers of the poor, or one of them, in all and
" every of the parishes within the bills of mortality, to insert an
" advertisement in some public paper, and in every other parish
" or place to cause notice to be given by some public cryer, and
" by fixing on the church or chapel door notice describing such
" lead, iron, copper, brass, bell-metal or solder, and where the
" same shall be so deposited, to the end that persons having lost
" such lead, iron, copper, brass, bell-metal or solder, may come
" and claim the same, or any reputable person on their behalf ;
Owner proving " and in case any person or persons can prove their property to
his property, to <( the said lead, iron, copper, brass, bell-metal or solder, upon
uii i uin.
" oath, to the satisfaction of any two or more of such justices

Person to whom
riafs shah be*'6
brought may in
suspected case
stop, &c.

" of the peace for such county, city, riding, division, liberty or
" place, that then such justices shall order restitution of such
" lead, iron, copper, brass, bell-metal or solder, to the owner or
" owners thereof, after paying the reasonable charges of remov" ing, depositing and giving public notice of the same ; and if at
" the end of the said thirty days no person or persons shall come
" and prove his, her, or their property, nor any reputable person
" on his or their behalf, to such lead, iron, copper, brass, bell" metal or solder, the same to be sold for the best price that can
" reasonably be had ; and after deducting the charges as afore" said, one moiety of the money arising from such sale to be given
" to the person or persons who shall apprehend the party or par" ties guilty of the misdemeanors afore-mentioned, or either of
" them ; and the other moiety thereof to the poor of the parish
" where such offence was committed (if it is known where), or
" else where such convictions shall be made."
f Sect. 5. By 29 Geo. 2. c. SO. s. 5. it is further enacted,
" ^uat every person to whom lead, iron, copper, brass, bell" metal or solder shall be brought and offered to be sold,
« pawned or delivered, shall and is hereby empowered and re"quired (there being reasonable cause to suspect that such lead,
" iron, copper, brass, bell-metal or solder, was stolen or unlaw" fully come by) to apprehend, secure, and carry before a justice
" of the peace for the county, city, riding, division, liberty or
" place where the same shall be so brought or offered (having it
" in his or her power so to do), the person or persons so bring" ing or offering the same, together with such lead, iron, copper,
" brass, bell-metal or solder ; and such person or persons so ap" prehended
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" prehended shall be dealt with, and such lead, iron, copper,
" brass, bell-metal or solder, shall be deposited and disposed of
"in the same manner, as if he, she, or they had been apprehended
" by the constable, headborougli, tithingman, beadle or watch" man, as aforesaid ; and if it shall appear upon the oath of any
" person, notwithstanding such person or persons was or were
" concerned in the stealing the same, if corroborated with other
" credible circumstances, to the satisfaction of two or more jus" tices of the peace for the county, city, riding, division, liberty
" or place, where the same shall be so brought or offered as
" aforesaid, that there was reasonable cause to suspect such lead,
" iron, copper, brass, bell-metal or solder, was stolen or unlaw" fully come by, and that the person or persons to whom such
*' lead, iron, copper, brass, bell-metal or solder, was so brought,
" or offered, did not (having it in his, her, or their power so to
" do) apprehend, secure and carry before a justice of the peace
" as aforesaid, the person or persons, who so brought or offered
" the same, that then the person or persons to whom such lead,,
"iron, copper, brass, bell-metal or solder was so brought or
" offered, shall be deemed and adjudged guilty of a misdemeanor."
+ Sect. 6. By 29 Geo. 2. c. 30. s. 6. it is further enacted,
" That every person deemed and adjudged guilty of a misde„
• 1*
•
,
.1 ' 0
Zl
1 j •
" meanor, in having in his, her, or their possession, any lead, iron,
" copper, brass, bell-metal or solder, suspected to be stolen, or
"unlawfully come by, and not producing the party or parties
" of whom he, she, or they bought or received the same, nor

Pcrsom coiwicted of a ™isdemeanor,&c. and
not acC0unting
satisfactorily for
j£.e «ame, to for* c"

" giving a satisfactory account how he, she, or they came by the
" same, or in having, carrying, or conveying of lead, iron, copper,
" brass, bell-metal or solder, suspected to be stolen or unlawfully
" come by, and not producing the party or parties from whom
" he, she, or they bought or received the same, nor any credible
" witness to depose upon oath the sale or delivery thereof, nor
" giving a satisfactory account how he, she, or they came by the
" same (as the case shall be), shall, for every such misdemeanor,
" forfeit for the first offence the sum of forty shillings, and for the
" second offence the sum of four pounds, and for every subse" quent offence the sum of six pounds ; and that every person
" deemed and adjudged guilty of the misdemeanor of neglecting
" to apprehend, secure, and carry before a justice of the peace
" the person or persons (having it in his, her, or their power so
" to do) who brought or offered to sell, pawn or deliver any lead,
" iron, copper, brass, bell-metal or solder (as the case shall be)
" suspected to be stolen or unlawfully come by, shall, for every
*' such misdemeanor, forfeit for the first offence the sum of
" twenty shillings, and for the second offence the sum of forty
" shillings, and for every subsequent offence the sum of four
" pounds ; all which said respective forfeitures shall and may be
" levied by distress and sale of the goods and chattels of every
" such offender (rendering to him or her the overplus, after
" charges of the said distress and sale deducted) by warrant un" der the hands and seals of any two or more such justices before
" whom such offender was deemed and adjudged guilty ; which Forfeiture how
" forfeiture shall be paid, one moiety thereof to the informer, and le,ied> &c" the
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"the other moiety thereof to the overseers of the poor, for the
" use of the poor of the parish or place where such offence was
" committed (if it is known where), or else where such convicFotwant of dis- " tion shaH be made; and if no sufficient distress shall be found,
be committed*0 " wnereuPon to 'evv tne sa'^ respective forfeitures, then the
" said justices shall and may commit every such offender, so re" spectively deemed and adjudged guilty as aforesaid, to the
" common gaol or other prison, or house of correction, within
" their jurisdiction, without bail or mainprize, for the space of
" one month for the first offence, and for the second offence for
" the space of two months, and for every subsequent offence until
" such offender shall be discharged by order of the court of
" general or quarter-sessions."
Convictions to
+ Sect. 7. By 29 Geo. 2. c. 30. s. 7. it is further enacted,
be certified to « That every conviction of any offender, in any of the aforesaid
•ions.""1" SCS" " misdemeanors, shall be certified by two or more of the justices
" of the peace, making the same, to the next general or quarter" sessions of the peace, to be filed and entered amongst the
" records of the said sessions ; which said conviction shall be
" good and effectual in law to all intents and purposes, and shall
Conviction not " not be quashed, set aside, or adjudged void or insufficient for
to be quashed, " want of any form of words whatsoever, nor be liable to be
or removed.
"removed by certiorari into his majesty's court of king's bench,
" but shall be deemed and taken to be final, to all intents and
" purposes whatsoever."
Felon convict+ Sect. 8. By 29 Geo. 2. c.~30. s. 8. it is further enacted,
ing the buyers « That if any person, being out of prison, shall commit any
or receivers id*
»•
•
titled to his par- " felony, by stealing any lead, iron, copper, brass, bell-metal or
don.
" solder, and afterwards discover two or more persons who shall
" buy or receive any stolen lead, iron, copper, brass, bell-metal
" or solder, knowing the same to be stolen, so as two or more
" of the persons discovered shall be convicted of such buying or
" receiving, he, she, or they so discovering shall have, and be intitled to, the gracious pardon of his majesty, his heirs and suc" cessors, for all such felonies by him or her committed, at any
" time or times before such discovery made, which pardon shall
" be likewise a bar to any appeal brought for such felony."
And convicting
any of a misdeopprehradbgT'
&c. is discharged from prosefelony
""^

Limitation of
actions.

t Sect. 9. By 29 Geo. 2. c. 30. s. 9- it is further enacted,
" That if any person shall be concerned in the stealing any lead,
" 'ron' C0PPer» brass, bell-metal or solder, and shall afterwards,
" being out of prison, discover any person to whom he, she, or
" they shall have offered to sell, pawn or deliver any stolen lead,
" *ron> coPPer> brass, bell-metal or solder, so as such person be
" convicted of the misdemeanor of not apprehending, securing,
" and carrying him, her, or them before a justice as aforesaid,
" that then the person making such discovery shall not be liable
" to be prosecuted for stealing the lead, iron, copper, brass, bell" metal or solder, so offered as aforesaid."
+ Sect. 10. By 29 Geo. 2. c. 30. s. 10. it is further enacted,
" That if any action or suit shall be commenced or brought
" against any justice or justices of the peace, or other officer or
" person whatsoever, for doing or causing to be done any tiling
"in
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" in pursuance of this act, concerning the said offences, the same
*' shall be commenced or brought within six months after such
"cause of action has accrued; and the defendant in such case
" may plead the general issue, and give the special matter in evi" dence ; and if, upon such action, a verdict shall be given for the
" defendant, or the plaintiff become nonsuited, or discontinue his
"action, the defendant shall have treble costs."(l)
t Sect. 11.. By 29 Geo. 2. c. 30. s. 1 1. it is provided, '* That
nothing herein contained shall extend, or be construed to
P
,
.
. . .
, • ,
. .
extend to repeal any former law now in being, for the punishment of such offenders ; provided also, that such offender,
after having been punished by this act, shall not for the same
" offence be afterwards punished or be liable to be punished by
" any such former law."

Former laws not
vacated, nor offenders liable to
double punish
ment.

t Sect. 12. By 21 Geo. 3. C 69. IT IS RECITED, "That the
above statute 29 Geo. 2. c. 30. has been found by experience to
tend to good and useful purposes, and to prevent many felonies
being committed in respect to the several articles therein mentioned ; but the metal called pewter not being mentioned or ineluded in the said act, evil-disposed persons have taken advantage thereof, and the stealing of pewter pots, and other pewter,
and the buying and receiving such pewter pots, and other pewter,
knowing the same to be stolen, is become a great and notorious

Every person
who shall buy or
J^1^ p"t, or
other pewter,
knowi^gb|.het
ien"&c. shall, on
conviction for a
fel°tn-j'^
y°^( &°cr 9even

evil:" and therefore enacted, "T'hat every person who shall Foster, 74.
" buy or receive any pewter pot, or other vessel, or any pewter
" in any form or shape whatever, knowing the same to be stolen,
" or unlawfully come by ; or shall privately buy or receive any
" stolen pewter, by suffering any door, window or shutter, to be
" left open or unfastened between sun-setting and sun-rising, for
" that purpose ; or shall buy or receive the same at any time, in
" any clandestine manner, from any person or persons what" soever ; shall, being thereof convicted by due course of law,
" although the principal felon or felons has not or have not been
" convicted of stealing the same, be transported, in like manner
" as other felons are directed to be transported by the laws and
" statutes of this realm, for any time not exceeding seven years,
" or be kept or detained in prison, and therein kept to hard la" bour, for any time not exceeding three years, nor less than one
" year ; and within that time (if such Court shall think fitting)
" such offender or offenders shall be once, or oftener, but not
" more than three times, publicly whipped."
t Sect.
(1) It has been considered by some, that this this statute was not intended to be so confined,
act, 29 Geo. 2. c, 30. relates to the materials there- seems evident from the preamble of the statute 31
in mentioned, only in their raw state, as contradis- Geo. 3. c. 69. from whence it roust be collected
tioguished from wrought goods ; but there is a that the legislature considered that if pewter genegreat difficulty in adopting such a construction, for rally had been mentioned in the former law, it
the statute speaks of lead and iron, &c. fixed to would haye reached the case of receiving pewter
houses, which cannot be in their raw state : but pots after they had been stolen, and that pewter
the metals must in some sort be manufactured, was a sufficient description of every thing roanuaad be either bars, bolts, rails, sheets of lead, or in factured out of it, and that the form or shape did
some other form capable of a more specific de- not make that description less proper, (t E. P. C.
' i than merely lead, iron, or copper. That 758.)
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fSect.lS. But these statutes, which make the receivers of stolen
goods accessaries to the felony, being understood to make them .
accessaries only in such cases where by law an accessary may be,
do not extend to cases where the property stolen does not
amount to the value of twelve-pence.
Buying and Receiving Stolen Jewels.
By \o Geo. 3. c. 48. it is recited, "That the facility
w'tn w^ich stolen jewels, and gold and silver plate, are disposed of, is one principal cause of the frequent commission of
burglaries and highway robberies ; and the present laws against
tne receiving of stolen goods are found insufficient to deter persons from that practice:" and therefore enacted, " That every
« person who shall buy or receive any stolen jewel or jewels, or
" anv sto'en g°ld or silver plate, watch or watches, knowing the
" same to have been stolen, shall, in all cases where such jewel
" or jewels, or gold or silver plate, shall have been feloniously
" stolen, accompanied with a burglary actually committed in steal" ing the same, or shall have been feloniously taken by a robbery
" on the highway, be triable as well before conviction of the
" principal felon in such felony and burglary or robbery, whether
" he shall be in or out of custody, as after his conviction : and if
" any person so buyitig or receiving such jewel or jewels, or gold or
" silver plate, shall be convicted thereof, he shall be adjudged guilty
" of felony, and be transported to some of his majesty's plantations
" in America for the space of fourteen years, according to the
" laws in force for transportation of felons."(l)

Receiving Stores, fyc. from Ships by Bumb-boats.
-j- Sect. 1. By 2 Geo. 3. c. 28. it is recited, " That many
jU'disposed persons, using and navigating upon the river Thames
certain boats, commonly called bumb-boats, and other vessels,
under pretence of selling liquors of different sorts ; and also
S1°PS> tobacco, brooms, fruit, greens, gingerbread, and other
such like ware and things to and amongst the seamen and
^anourers employed in and about ships, vessels, and other craft
there, do frequently take occasion to cut, damage, and spoil the
cordage, cables, buoys, and buoy-ropes, and the headfasts, and
other fasts belonging to such ships, vessels, and craft, and frau
dulently carry away the same ; likewise encourage such seamen
and labourers to dispose of such cordage, cables, and buoys, and
such goods, merchandizes, materials, and stores, secretly and un
lawfully, whereby great losses are sustained by merchants and
owners of such ships, vessels, and other craft, in the said river :"
for
(1) By the enacting part of this clause the mentioned, knowingly, against the form of the stawords " watch or watches" are omitted, evidently tute. The prisoner was convicted : but the case
by mistake. Under this statute Esther Moses was was reserved for the opinion of the judges, whether
indicted at the Kent summer assizes, 1783, before the receiving a gold watch and such seals, knowing
Gould, J. The indictment set forth a robbery on them to have been stolen, was a felony within the
Mr. Drummond, on the highway, of a watch, gold act. Some thought the gold case was plate within
watch case, and two cornelian seals set in gold ; the meaning of the act : but others differed. They
and then charged the prisoner with having received all, however, agreed, that the cornelian seals, set
the stolen watch, jewels, and gold plate above In gold, were jewels. (* £. P. C. 755.)
Persons navigaBOATsUonBtbe river Thames, and
receiving any
belonging to the
ships m the said
"fam^T gUnOT
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for remedy whereof it is enacted, " That if any person or per"* sons shall use, let out to hire, lend, or navigate, or shall be aid*' ing or assisting in using or navigating upon the said river, any
" bumb-boat, or other boat, for the purpose of selling, bartering,
" exchanging, or exposing to sale, to and amongst the seamen
" and labourers employed in and about ships, vessels, or other
" craft, any liquors, slops, tobacco, brooms, or any fruit, greens,
" gingerbread, or other such like ware : and shall sell, barter, ex" change, or expose to sale as aforesaid, any sort of liquor, or
" any slops, tobacco, brooms, or any fruit, greens, gingerbread,
* or other such like ware or things, in, from, or out of any bumb" boat, or other boat (other than and except such bumb-boats, and
" other boats and vessels as shall be entered in the office of the
*' master, wardens, and assistants of the guild, fraternity, or bro" therhood, of the most glorious and undivided Trinity, and of
" Saint Clement, in the parish of Dcptford Strond, in the county
" of Kent, in manner herein-after mentioned, and shall be used
" and navigated for the purposes aforesaid, in the day time, be" tween sun-rising and sun-setting only) ; or if any person or per" sons shall take in exchange, or by way of barter, or shall un*■ lawfully receive, or procure to be delivered to them, any ropes,
" cordage, tackle, apparel, furniture, stores, materials, or any part
" of any cargo or loading of any ships or vessels in the said river ;
" all and every such person or persons respectively shall, upon
" conviction thereof before any justice or justices of the peace of
" and within any county, city, division, liberty, or place adjoining
" to the said river, upon the oath of one or more credible person
" or persons, be deemed guilty of a misdemeanor ; and it shall
" and may be lawful for any person or persons to apprehend and
" detain all persons then on board such boat, and also to seize,
" search and detain in some place of safety, such boat, and the
" tackle, apparel, and furniture, and loading thereof ; and the
" person and persons so apprehended shall be (as soon as con" veniently may be) conveyed before such justice or justices of
" the peace as aforesaid ; and such boat, with the said tackle,
" apparel, furniture, and loading thereof, shall, upon such con" viction as aforesaid, be forfeited and disposed of as is herein" after mentioned."

Ill

,

f Sect. 2. By 2 Geo. 3. c. 28. s. 2. it is enacted, " That Bumb-boats
" every bumb-boat, or other boat whatsoever, used and navi- J^j^^*'*'
" gated for the purposes aforesaid, upon the said river, between Trinity-house.
" London-bridge and the Lower Hope Point, shall be entered by
" the owner or owners thereof with the master, wardens, and
" assistants, at their office at the Trinity-house in Water-lane,
" London, specifying the name or names, or place and places of
" abode of such owner or owners; to the intent that the said
" master, wardens, and assistants, may register every such entry,
" and deliver in writing to such owner or owners a number to be
" marked on one or more part or parts of every such bumb-boat,
" or other boat; and every such owner or owners shall cause
" the number so delivered to be forthwith marked, together with
" his, her, or their christian and surname or names, and place or
" places of abode, upon such part or parts of the said boat so
q2
" entered
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entered as aforesaid, in such manner as the said master, wardens, and assistants shall, from time to time, direct and appoint, in pursuance of the authorities and directions hereinafter given for that purpose."
f Sect. 3. By 2 Geo. 3. c. 28. s. 3. it is provided, " That
every time, and so often as the property of any such bumbboat, or other boat, shall be varied or altered, the new owner
or owners shall forthwith make a fresh entry of the same, and
callse the number delivered in pursuance thereof to be marked
on the said boat, together with his, her, or their christian and

" surname or names, and place or places of abode, upon such
" part or parts of the said boat, and in like manner as is herein" before directed, at the first entering of any such boat."
The Trhaty
f Sect. 4. By 2 Geo. 3. c. 28. s. 4. it is further enacted,
Company shall " That the said master, wardens, and assistants, shall, and they
gis'te^and6
" are nereDy empowered and required to receive and register
mark the boats. " every such entry in a book or roll to be provided and kept for
" that purpose, and to deliver out a number, in writing, to such
" owner or owners, to be marked on one or more part or parts
" of such boat, in such manner as shall be directed and ap" pointed in pursuance of this act, for the registering which
" entry, and delivering out such number, the sum of five shil" lings shall be paid, and no more : and the said master, war" dens, and assistants, are hereby authorised and empowered to
" take aud receive the same, and, from time to time, to make
" such orders, rules, and regulations, as they shall think requisite
" and proper, for the ascertaining the part or parts of such boat,
" on which the said number, and the names and place or places
" of abode of the owner or owners thereof shall be marked, and
" in what manner, and of what dimensions the figure or figures,
" and letters, composing such number, and names and place or
" places of abode, shall be made, and how the same shall be,
" from time to time, renewed, and kept fair and legible; and
" that all such orders, rules, and regulations, after one publica" tion thereof in the London Gazette, and printed copies of the
" same being affixed at Iron Gate, the Hermitage, Execution
" Dock, Shadwell Dock, Rotherhithe Old Stairs, Deptford, Rat" cliff Cross, and Blacktvall, shall be observed by and binding
" upon every owner or owners of such boats so entered as afore" said."
The Company,
f Sect. 5. By 2 Geo. 3. c. 28. s. 5. it is enacted, " That it
"uted"^^'^ " sna^ anc* may ke 'awfu' f°r tne sa'd master, wardens, and asniay stop and"' " sistants, or such person or persons as they shall from time to
" time depute and appoint under the seal of their corporation,
" and for all owners or masters of ships or vessels, either in
" whole or in part, in the said river respectively, or for such per" son and persons as the said owners and masters, or any seven
" or more of them, by writing under their hands and seals, shall,
" for that purpose, nominate, depute, and appoint (and which it
" shall be lawful for them, from time to time, to do) at any time
" or times, to stop, search, and detain, in some place of safety,
" any boat which there shall be reason to suspect has any ropes,
" cordage, tackle, apparel, furniture, stores, materials, or any
. •
" part
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** part of any cargo or lading, stolen or unlawfully procured from
" or out of any ship or vessel in the said river; and also to ap" prehend and detain, or cause to be apprehended and detained,
" any person or persons who may be reasonably suspected of
" having or conveying any such goods, stores, or things in such
" boat; and such person or persons so apprehended shall be (as
" soon as conveniently may be) conveyed before one or more
"justice or justices of the peace, for any county, city, division,
" liberty, or place, adjoining to the said river: and if such per" son or persons shall not produce the party or parties from
" whom he, she, or they bought or received such merchandizes,
" goods, stores, or things aforesaid, or some credible person to
" depose, upon oath, the sale or delivery thereof, or shall not
" give an account to the satisfaction of such justice or justices,
" how he, she, or they came by the same; that then the said
" person or persons so apprehended shall be deemed and ad" judged guilty of a misdemeanor ; and such boat, with her
" tackle, apparel, furniture, and loading, shall, upon such con" viction, be forfeited and disposed of as is herein-after directed."
t Seer. 6. By 2 Geo. 3. c. 28. s. 6. it is further enacted, Constables and
" That every constable, headborough, and beadle, and every watchmen may
" watchman (during such time as he shall be on duty) of every |^ed to be"""
" parish and place where he shall be an officer, shall and may stolen from
" apprehend and detain, or cause to be apprehended and de- ,niPa bJ means
" tained, all and every person and persons who may reasonably of Dumb boat!,»
" be suspected of having or carrying, or any ways conveying, any
" ropes, cordage, tackle, apparel, furniture, stores, materials, or any
" part of any cargo or lading, stolen or unlawfully procured from
" or out of any ship or vessel in the said river Thames, and also
" shall and may seize and detain in some place of safety such
" merchandizes, goods, stores, and things aforesaid, and shall, as
" soon as conveniently may be, convey, or cause the person or
" persons so apprehended to be conveyed, before any one or
" more justice or justices of the peace for any county, city, divi" sion, liberty, or place adjoining to the said river; and if such
" person or persons shall not produce the party or parties from
" whom he, she, or they bought or received the same, or some
" credible person to depose upon oath the sale or delivery thereof,
" or shall not give an account, to the satisfaction of such justice
" or justices, how he, she, or they came by the same, that then
" the said person and persons so apprehended shall be deemed
" and adjudged guilty of a misdemeanor."
+ Sect. 7. By 2 Geo. 3. c. 28. s. 7. it is further enacted, and justices of
" That it shall and may be lawful for any justice of the peace, P^e 1
" upon information made to him on oath, by any credible per- „arrant 0n a
" son or persons, that there is cause to suspect that any mer- suspicion of
" chandizes, goods, stores, or things (suspected to have been ^J^J8
" stolen or unlawfully come by, or taken from some ship or
" vessel in the said river) are concealed in any dwelling-house,
" warehouse, out-house, yard, garden, or other place, by warrant
" under his hand and seal, to cause every such dwelling-house,
" warehouse, out-house, yard, garden, and place to be searched
" in the day-time ; and if any such merchandizes, goods, stores,
" or
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or things shall be found therein, to cause the same to be deposited and kept in some place of safety; and also to cause the
person or persons in whose house, warehouse, out-house,
yard, garden, or other place the same shall be found, to be
brought before him, or any other justice or justices of the
peace for the. same county, city, division, liberty, or place;
and if such person or persons shall not give an account to the
satisfaction of such justice or justices how he, she, or they
came by the same, or shall not within some reasonable and
convenient time, to be set by such justice or justices, produce
the party or parties of or from whom he, she, or they bought
or received the same merchandizes, goods, stores, or things,
that then the person or persons in whose house, warehouse,
out-house, yard, garden, or other place the same shall be
' found, shall be deemed and adjudged guilty of a misde
meanor."

Tin- good* shall
be deposited
with the parishofficers on the
offender being
convicted of
cither of the
misdemeanor*.

t Sect. 8. By 2 Geo. 3. c. 28. s. 8. it is enacted, " That
" upon any person or persons being convicted of either of the
„ said last-mentioned misdemeanors, it shall and may be lawful
" for such justice or justices, before whom such person or per
" sons was or were convicted, to cause such merchandizes, goods,
stores, or things to be deposited in the custody of the church
wardens or overseers of the poor of the place where they shall
have been so first deposited as aforesaid (who are hereby re
quired to receive the same), or in any other convenient place,
for any time not exceeding thirty days; and to order such
churchwardens or overseers of the poor, or one of them, if the
same shall happen to be in any of the parishes or places within
the bills of mortality, to insert immediately an advertisement insome public newspaper; and if the same shall happen to be in
any other parish or place, to cause notice to be immediately
given by some public cryer, and by affixing on the church or
chapel door a notice in writing, describing such merchandizes,
goods, stores, or things, and where the same shall have been
so deposited, to the end that persons having lost any such, or
any reputable person on their behalf, may come and claim the
same, within thirty days from the time of giving and affixing
such notice as aforesaid; and in case any person or persons do
or shall, within the space of such thirty days, prove his, her,
or their property in and to the said merchandizes, goods,
stores, or things, upon oath, to the satisfaction of one or mere
justice or justices as aforesaid, that then such justice or jus
tices shall order restitution of such merchandizes, goods,
stores, or things to be made to the owner or owners thereof,
after paying the reasonable charges of seizing, removing, depo
siting, and giving public notice as aforesaid, and also reason
able compensations to the person or persons giving such in
formation as aforesaid ; such charges and compensations to be
settled and ascertained by such justice or justices: but if at
the end of the said thirty days (notice having been given as
aforesaid) no such proof shall be made as aforesaid, the said
merchandizes, goods, stores, or things shall be sold by the
churchwardens or overseers, in whose custody the same shall
" have

Cta. 19.

LARCENY.—Receiving Ships' Stores, ifc.

*" have been deposited as aforesaid, for the best price that can
" reasonably be had; and, after deducting the charges so settled
" as aforesaid, the remainder of the money arising from such
■ sale shall be given, one moiety thereof to the person or per" sons so apprehending or giving information as aforesaid (as
" the case shall be) of the party or parties guilty of the misde" meanors as aforesaid, or either of them, and the other moiety
" to the poor of the parish or place where such merchandizes,
" goods, stores, or things shall have been so first deposited as
" aforesaid."
+ Sect. 9- By 2 Geo. 3. c. 28. s. 9- it is further enacted,
" That every person to whom any goods, stores, or things be" longing to ships or vessels shall be brought and offered to be
" sold, pawned, or delivered, shall, and he or she is hereby em" powered and required (there being reasonable cause to suspect
" that such merchandizes, goods, stores, or things were stolen,
" or unlawfully come by, from or out of any ship or vessel in the
" said river) to apprehend, secure, and carry before a justice of
" the peace for the county, city, division, liberty, or place where
" the same shall be so brought or offered, the person or persons
** so bringing or offering the same, and in the meantime to secure
" such merchandizes, goods, stores, or things, and such person
" or persons so apprehended shall be dealt with, and such mer" chandizes, goods, stores, or things shall be deposited and dis" posed of, in the same manner as if he, she, or they had been
" apprehended by the constable, headborough, beadle, or watch" man as aforesaid."
f Sect. 10. By 2 Geo. 3. c. 28. s. 10. it is further enacted,
" That every person deemed and adjudged guilty of any of the
.,
1 r
e
-jinr
l
■ i
" misdemeanors aforesaid shall, for every such misdemeanor,
" forfeit, for the first offence, the sum of forty shillings; for the
" second offence, the sum of four pounds; and for every subse" quent offence the sum of four pounds; all which said respec" tive forfeitures shall and may be levied by distress and sale of
" the goods and chattels of every such offender (rendering to
" him, her, or them the overplus, after charges of the said dis" tress and sale deducted), by warrant under the hand and seal,
" or hands and seals, of any one or more of such justice or jus" tices before whom such offender was convicted; which for" feiture shall be paid, one moiety thereof to the person appre" /tending such offender or offenders, or giving information, as
" the case shall be, and the other moiety thereof to the said
" master, wardens, and assistants of the said corporation, to be
" distributed among the poor decayed seamen, and their widows,
" under the care of the said corporation ; and if the said respec" tive forfeitures shall not be paid, nor sufficient distress shall be
" found whereon to levy the same, then the said justice or jus" tices shall and may commit every such offender so convicted
" as aforesaid to the common gaol, or other prison or house
" of correction within his or their jurisdiction, without bail or
" mainprize, for the space of one month for the first offence, and
" for the second offence for the space of two months, and for
" every
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" every subsequent offence, until such offender shall be discharged
" by order of the court of general or quarter-sessions."
Convictions of
f Sect. 11. By 2 Geo. 3. c. 28. s. 11. it is further enacted,
such mutle" That every conviction of any offender in any of the said mismeanort to be " demeanors shall be certified by the justice or justices of the
certified to the
quarter-ses" peace making the same, to the next general or quarter-sessions
" of the peace, to be filed and entered among the records of the
" said session ; which said conviction shall be good and effectual
" in law, to all intents and purposes, and shall not be quashed,
" set aside, or be adjudged void or insufficient for want of any
" other form or words whatsoever; nor be liable to be removed
" by certiorari into his majesty's court of king's bench, but shall
" be deemed and taken to be final, to all intents and purposes
" whatsoever."
Persons buying
or receiving
(roods stolen
from vessels' in
the river
Thames, shall
be transported
for fourteen
years.

f Sect. 12. By 2 Geo. 3. c. 28. s. 12. it is further enacted,
" That every person who shall buy or receive any part of the
" cargo or loading of, or any goods, stores, or things, of or be" longing to any ship or vessel in the said river, knowing the
" same to be stolen or unlawfully come by; or shall privately
" buy or receive any such goods, stores, or things, or any part
" of such cargo or loading, by suffering any door, window, or
" shutter to be left open or unfastened between sun-setting and
" sun-rising for that purpose, or shall buy or receive the same,
" or any of them, at any time, in any clandestine manner, from
" any person or persons whomsoever, shall, being thereof con" victed by due course of law (although the principal felon or
" felons, offender or offenders, has or have not been convicted of
" stealing or unlawfully procuring the same), be transported for
" fourteen years to any of his majesty's colonies or plantations in
" America, according to the laws in force for the transportation
«* of felons."

Persons catting
any cables or
other fasts of
ships in the
River, shall be
transported for
seven years.

t Sect. J 3. By 2 Geo. 3. c. 28. s. 13. it is further enacted,
" That if any person or persons shall cut, damage or spoil any
" cordage, cable, buoys, buoy rope, headfast, or other fast, fixed
" to any anchor or moorings belonging to any ship or vessel at
" anchor or mooring in the river Thames, or any rope used for
" the purpose of mooring or rafting masts or timber, or shall be
" aiding or assisting therein, with an intent to steal the same ;
" such person or persons shall, being convicted thereof on the
" oath of two or more credible witnesses, be transported to some
" of his majesty's plantations in America for the space of seven
" years, according to the laws now in force for the transportation
«« of felons."

Offenders dis
covering two
accomplices,
intitled to
pardon.

+ Sect. 14. By 2 Geo. 3. c. 28. 8. 14. it is further enacted,
" That if any person, being out of prison, shall, by stealing, or
" unlawfully receiving, any part of any cargo or lading, of, or any
" goods, stores, or things belonging to, or out of, or from any ship
*' or vessel in the said river, and shall afterwards discover two or
" more persons who shall have bought or received any stolen or
" unlawfully procured goods, stores, or things, or any part of any
" cargo or lading of, or belonging to, or by, from or out of any
" ship
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" ship or vessel in the said river, knowing the same to be stolen,
" or unlawfully procured, so as two or more of the persons dis" covered shall be convicted of such buying or receiving ; every
" person so discovering shall have and be intitled to the gracious
" pardon of his majesty, his heirs and successors, for all suchfe" lonies by him or her committed at any time or times before such
" discovery made ; which pardon shall be likewise a bar to any
" appeal brought for any such felony."
t Sect. 15. By 2 Geo. 3. c. 28. s. 15. it is enacted, " That if Persons navi" after the publication of any such orders, rules, and regulations ^t!^g b"mo"
" by the said master, wardens, and assistants, any person or per- tered'at°the "
'* sons shall row or navigate, within the limits aforesaid, any such Trinity-House,
" boat as is hereinbefore directed to be entered, marked, and *lla" 06 ll1*b'^f
*' numbered, not being so entered, marked, and numbered as forty'sUUiDgs.
" aforesaid ; or having a false mark or number, or not having the
*' real name or names, and places of abode, of the owner or owners
" of such boat inscribed thereon, or not having such names and
" figures kept fair and legible, in such manner as shall have been
" directed and required, from time to time, by such orders, rules,
" and regulations ; in each of the cases aforesaid, every such per" son, being thereof convicted before one or more justice or jus" tices of the peace of any county, city, division, liberty, or place,
" near or adjoining to the said river, upon his or her own confes" sion, or the oath of one or more credible person or persons,
" shall, for every such offence, forfeit and pay the sum of forty
" shillings ; one moiety whereof to be paid to the person or per" sons who shall give information of, and prosecute to conviction,
" such offender or offenders as aforesaid, and the other moiety
" to the said master, wardens, and assistants of the said corpora" tion, to be applied by them as aforesaid : and it shall and may
" be lawful for any person or persons, upon discovery of any such
" offence or offences, to seize and detain any such boat, with all
" her tackle, apparel, and furniture thereunto belonging; and
" shall thereupon, within the space of forty-eight hours after such
" seizure made, give information thereof, and of the nature of the
'' offence, to any one or more justice or justices of the peace as
" aforesaid, who shall proceed to hear, and shall determine, as soon
" as conveniently may be, upon such information ; and if such
" forfeiture shall not be paid within the space of twenty-four
" hours after conviction, then the same shall be raised by sale of
" the said boat, and her tackle and appurtenances ; and every
"justice of the peace, within his jurisdiction, is hereby authorised
" and required to issue his warrant under his hand and seal, di" rected to the constable, or some other peace-officer of the
" parish or place in which such boat so seized as aforesaid shall
" be detained, to cause sale to be made thereof, and all her tackle
" and appurtenances, with all convenient speed, for raising the
" money forfeited for the said offence as aforesaid, rendering to
" the offender or offenders the overplus (if any there shall be)
" after deducting the charges of detaining and selling such boat."
t Sect. 16. By 2 Geo. 3. c. 28. s. lfi. it is further enacted, Tb«m"te' ^d
rr>i
i-i
1
1
1 11
j
wardens of the
' 1 hat the said master, wardens, and assistants shall and may, TVin^/ftm*
authorised and required, on any complaint may hear com" to I''"'"1-'
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" to be made to them by any credible person or persons, of any
" thefts, robberies, frauds, or other illegal practices being carried
" on, or reasonably suspected to be carried on, in any boat so to
" be numbered and marked as aforesaid, to summon the owner or
" owners thereof to appear before them, or any live or more of
" them, at the Trinity-house in Water-lane, or other usual place
" of meeting appointed, or to be appointed, at such time as they
" shall appoint ; at which time and place the said master, wardens,
" and assistants, or any five or more of them, shall inquire into
" the said complaint in a summary way ; and in case the said
" complaint shall be proved to their satisfaction, and they shall
" so think fit, they the said master, wardens, and assistants, or any
" five or more of them, being a majority of the members then
" present, may thereupon take away and totally abolish the said
" number so given to the said boat as aforesaid ; and also may,
u for the future, refuse to enter, as before directed, any boat of
" or belonging to such owner or owners ; any thing hereinbefore
" contained to the contrary notwithstanding."
In what cases
t Sect. 17. By 2 Geo. 3. c. 28. s. 17. it is enacted, " That
bunib-boats
« where any person or persons shall be convicted of any offence
To be burned"1 " against this act, by which is incurred the forfeiture of any boat,
" with her tackle and appurtenances, and concerning which, after
" such conviction, no provision is hereby made, it shall and may
" be lawful to and for such justice or justices of the peace, before
" whom such conviction shall be had, or any other justice or jus" tices of the peace of and for any county, city, division, liberty,
" or place adjoining to the said river Thames, on conviction had,
" and they are hereby respectively authorised and required to cause
" such boat, with her tackle and appurtenances, to be totally burnt
* and destroyed, within six clays next after such conviction as
" aforesaid, by warrant under the hand and seal or hands and
" seals of such justice or justices, directed to the constable or
" other peace-ofheer of the parish or place adjoining to the said
" river, or where such conviction shall be had ; which said con" stable, or other peace-officer shall thereupon cause such boat,
" tackle, and appurtenances to be so burnt and destroyed, within
" the time aforesaid."
Any person
f Sect. 18. By 2 Geo. 3. c. 28. s. 18. it is enacted, " That it
tbe^ofisuder611^ " 8na" an<* ma^
lawful for any person or persons, by the autho" rity of this act, and without any other warrant, to apprehend
" any offender or offenders committing any of the offences herein" before mentioned, and intended by this act to be redressed, and
" with all convenient speed to convey or deliver every such of" fender or offenders to a constable, or some other peace-officer
" of the county, city, division, liberty, or place in or near to which
" the offence shall be committed, or the offender or offenders
" shall be apprehended, in order to be conveyed before some
"justice of the peace for such county, city, liberty, or place,
" there to be dealt with according to law."
Persons ob+ Sect. 19- By 2 Geo. 3. c. 28. s. 19. it is enacted, " That in
structine the
'
...
. ' ,
,
execution of the case allv person or persons acting in the execution or any ot
act guiitj of
" the powers granted by this act, shall be obstructed therein, every
rsLONr.
« person
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" person so obstructing, and all such as shall act in their assist" ance, shall, on being thereof convicted before the justices of the
" peace, at the general or quarter-session of the county or city
" adjoining to the said river, upon the oath of two or more credi" ble persons, be transported to any of his majesty's plantations
" in America, for the space of seven years, according to the law
'' or laws now in force for the transportation of felons."
t Sect. 20. By 2 Geo. 3. c. 28. s. 20. it is further enacted, What persons
" That in all actions, suits, trials, and other proceedings, which maJ
" shall or may be had in pursuance of this act, or in relation to offenders'"115'
" any matter or thing herein contained, any member of the said
" corporation, or any inhabitant of the parish, town, or place in
** which any offence shall be committed, contrary to the true intent
" and meaning of this act, or wherein any conviction shall be made
'* pursuant hereto, shall be admitted to give evidence, and shall
" be deemed a competent witness, notwithstanding his being
'* such member of the said corporation, or his or her being such
" inhabitant as aforesaid."
+ Sect. 21. By 2 Geo. 3. c.28. s. 21. it is also enacted, "That justices shall
" in all cases where an oath is by this act directed to be taken by administer oaths
" any person or persons, it shall and may be lawful for any one «'"**•
" or more justice or justices of the peace within the county, city,
" division, liberty, or place, where the matter to be sworn to shall
" arise, and he and they is and are respectively hereby authorised
" and required to administer the same without fee or reward."
+ Sect. 22. By 2 Geo. 3. c. 28. s. 22. it is further enacted,
" That if any action or suit shall be commenced or brought
" against any justice or justices of the peace, or the said master,
" wardens, and assistants, or any of them, or other officer or per" son whatsoever, acting in the execution of any of the powers
" in them hereby vested, for doing, or causing to be done, any
" thing in pursuance of this act, concerning any of the said of" fences, the same shall be laid in the county of Middlesex, or
" city of London, and not elsewhere ; and shall be commenced
" within six months next after such cause of action accrued ; and
" the defendant or defendants therein may plead the general issue,
" and give this act and the special matter, in evidence, at any trial
" to be had thereupon, and that the same was done in pursuance
" and by the authority of this act : and if it shall appear so to have
" been done, or that such action or suit was brought after the
" time before limited, or in any other place, that then the jury
" shall find for the defendant or defendants ; and if upon such
" action a verdict shall be given for the defendant or defendants ;
" or if the plaintiff or plaintiffs shall become nonsuited, or dis" continue his, her, or their action or suit, after the defendant or
" defendants shall have appeared ; or if, upon demurrer, judg" ment shall be given against the plaintiff or plaintiffs, then the
" defendant or defendants shall and may recover treble costs, and
" have such remedy for the same, as any defendant or defendants
* hath or have in any case by law."
+ Sect. 23. By 2 Geo. 3. c. 28. s. 23. it is further enacted,
" That this act shall be deemed, adjudged, and taken to be a
" public

The time within
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" public act ; and be judicially taken notice of as such by all
"judges, justices, and other persons whomsoever, without the
" same being specially pleaded."
Rex v. Wyatt,
t Sect. 24. It has been determined that the words of the
2 Term Rep. twelfth and fourteenth sections of the above statute make the
77'
offence of buying or receiving any part of a ship's cargo, knowing
the same to have been stolen, a felony ; and therefore the court of
king's bench will not bail a person committed for such felony. (1)
Receiving Choses in Action.
None of the statutes against receivers extended to the receipt
of choses in action, but merely to goods and chattels ; to remedy
this defect, by the 3 Geo. 4. c. 24. s. 1 . it is enacted, that " all
" persons who shall receive or buy any exchequer order or tally,
" or other order, entitling any other person or persons to any
" annuity or share in any parliamentary fund, or any exchequer
" bill, bank note, South Sea bond, East India bond, dividend
" warrant of the bank of England, South Sea company, East
" India company, or any other company, society or corporation,
" bill of exchange, navy bill or debenture, goldsmith's note for
" the payment of money, or other bond, order or warrant, bill
" or promissory note for payment of money, knowing the same to
" have been stolen, shall be liable to be prosecuted and punished
" respectively for felony or misdemeanor as the case may be, in
" like manner as persons receiving or buying stolen goods and
" chattels, knowing the same to have been stolen, are by the laws
" now in force liable to be prosecuted and punished."
s. 2. enacts " that all powers, provisions, and enactments,
" contained in the several acts now in force, relative to the search" ing for and discovery of stolen goods and chattels, and to the
Provisions of " apprehending, prosecuting, and punishing of persons receiving
former acts re- " or buying stolen goods or chattels, knowing the same to have
Iative to s«arc'j- " been stolen, shall extend, and be deemed and construed to exS"g, fccTto be in " tend, to the searching for and discovery of any such stolen order,
force.
" tally, bill, bond, warrant, debenture, or note, and to the appre" hending, prosecuting, and punishing of persons receiving or
" buying any such stolen order, tally, bill, bond, warrant, deben" ture, or note, knowing the same to have been stolen, in the
" same manner as if the said powers, provisions, and enactments
" were herein severally recited aud re-enacted."
3 Geo. 4. c. 24. s. 3. enacts, " That in all cases where
" the offence of persons buying or receiving stolen goods or
" chattels,
(1) The words of the statute, s. 12. do not make
the buying or receiving a part of a ship's cargo, &c.
a felony, yet sect. 1 4 seems to consider the guilty
receivers as felons ; for thereby any person stealing
or unlawfully receiving such stolen goods knowingly, shall, on discovering two other offenders, be
entitled to a pardon for aU such felonies.
However, the legislature in auother act, st 39,
40 Geo. 3. c. 87. s. 22. which reciting that " whereas by st 2 Geo. 3. c. 28. persons guilty of certain
offences are punishable by transportation for four-

teen years, but the said offences not being by the
said act declared to be felony, the trial thereof may
in all cases be put off, by means of a traverse, to
the next sessions after finding the bill of indictment
for the same, and in the mean time the offender bo
bailed, &c." for remedy whereof it is enacted, that
the offender shall be tried without being allowed a
traverse. It is observable that, by this act, the legislature assumes that the offences in the st 2 Geo.
3. c. 28. are misdemeanors only, contrary to the
decision in the case o/ Rex v. Wyatt
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*' chattels, or any stolen order, tally, bill, bond, warrant, de" benture, or note, knowing the same to have been stolen, shall Accessaries
" be deemed and construed to be felony ; such offender shall ""^^
" and may be tried and convicted as well before as after the trial pa]"convicted.
" of the principal felon, and whether the said principal felon
" shall have been apprehended or shall be amenable to justice
" or not."
Receiving Naval and Public Stores.
+ Sect. \. By 9 and 10 Will. 3. c. 41. it is recited, " That 1 Geo.t\c.*5.
" notwithstanding divers good laws made and enacted, for the 9 Geo. i.e. 8.
" preventing of the stealing and embezzlement of his majesty's
" stores of war, and naval stores, those frauds, thefts, and em" bezzlements are frequently practised, and the convicting of
" such offenders is rendered difficult and impracticable, by reason
" it rarely happens that direct proof can be made of such of*' fender's immediate taking, embezzling, or carrying away any of
** his majesty's said stores of war and naval stores out of or from
" his majesty's store-houses, docks, yards, ships, ordnance, or
" other places for keeping and preserving the same, but only that
" such goods are marked with the king's mark, and found in the
" custody and possession of the said person accused for stealing
" or embezzling the same, to the great encouragement of such
" wicked offenders, and to his majesty's and the kingdom's great
" damage: for preventing such embezzlements for the future,
" and for the more effectual execution of the laws and statutes
" already in force against such embezzlements and thefts, it is
" therefore enacted, that, from and after the four-and-twentieth
" day of June, one thousand six hundred and ninety-eight, it
" shall not be lawful to or for any person or persons whatsoever,
" other than persons authorized by contracting with his majesty's No warme or
"principal officers or commissioners of the navy, ordnance, or naval stores, «" victualling-office, for his majesty's use, to make any stores of £?P' for ,h^(
" war or naval stores whatsoever, with the marks usually used to be"^^'/^
" and marked upon his majesty's said warlike and naval or ord- the king's
■ nance stores ; that is to say, any cordage of three inches and niarks, &c.
" upwards, wrought with a white thread laid the contrary way,
" or any smaller cordage, to wit, from three inches downwards,
" with a twine in lieu of a white thread, laid to the contrary way
" as aforesaid, or any canvas wrought or unwrought, with a blue
" streak in the middle, or any other stores with the broad arrow,
" by stamp, brand, or otherwise, upon pain that every such per" son or persons who shall make such goods so marked as afore" said, not being a contractor with his majesty's principal officers
" or commissioners of the navy, ordnance, or victuallers, for his
" majesty's use, or employed by such contractor for that purpose
" as aforesaid, shall, for every such offence, forfeit such goods,
" and the sum of two hundred pounds, together with costs of penBJty.
" suit ; one moiety whereof shall be to his majesty, and the other
" moiety to the informer, to be recovered by action of debt, bill,
" plaint, or information, in any of his majesty's courts of record
" at Westminster, wherein no essoin, privilege, protection, wager
" of law, injunction, or order of restraint, nor more than one im" parlance, shall be allowed."
t Sect.
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ofthe navy, ordnance, Sec. may
sell any of the
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"
"
"
"
"
"
n
"
"
"
"
"
"
"
"
"
"

f Sect. 1. By 9 and 10 Will. 3. c. 41. s.2. it is further enacted,
'^'nat sucn Person or persons, in whose custody, possession, or
keeping, such goods or stores marked as aforesaid shall be
found, not being employed as aforesaid, and such person or
Persons wno sna" conceal such goods or stores marked as
aforesaid, being indicted and convicted of such concealment, or
of the having such goods found in his custody, possession, or
keepjngj shall forfeit such goods, and the sum of two hundred
pounds, together with the costs of prosecution, one moiety to
his majesty, and the other moiety to the informer, to be recovered as aforesaid, and shall also suffer imprisonment until
payment and performance of the said forfeiture, unless such
person shall, upon his trial, produce a certificate under the hand
of three or more of his majesty's principal officers or commissionersof the navy, ordnance, or victuallers, expressing the numbers, qualities, or weights of such goods as he or she shall then
be indicted for, and the occasion and reason of such goods
coming to his or her hands or possession."

f Sect. 3. By 9 and 10 Will. 3. c. 41. s. 4. it is further enacted,
„ rphat the said principal officers or commissioners of the navy,
.*
X
u 1
" ordnance, or victualling-office for the time being, may sell and
« dispose of any of the stores aforesaid, so marked as aforesaid,
„ ag
Qr m;gnt liave done before the making of this act ;
" and that such person or persons as heretofore have or shall
" hereafter buy any such stores, or other stores so marked as
" aforesaid, of the said principal officers or commanders, or by
" their order, may keep and enjoy the same without incurring the
" penalty of this act, or any law to the contrary whatsoever, upon
" producing a certificate or certificates under the hand and seal
" of three or more of the said principal officers or commissioners
" of the navy, ordnance, or victualling-office, that they bought such
* goods from them the said principal officers or commissioners,
" or from such person or persons as did buy the said stores from
" the said principal officers or commissioners, at any time before
* such stores were found in their custody ; in which certificate
" or certificates the quantities of such stores shall be expressed,
" and the time when and where bought of the said commission" ers, who, or any three or more of them, for the time being are
" hereby empowered and directed, from time to time, to give to
" such person or persons who shall desire the same, and have
" bought, and shall hereafter buy any of the aforesaid stores,
" within thirty days after the sale and delivery of the said stores so
" sold, or to be sold, as aforesaid."

King's stores
f Sect. 4. By 9 and 10 Will. 3. c. 41 . s. 8. it is further enacted,
aT/ship'ln'dU- " That nothing in this act contained shall be construed to hinder
tress, so they be " any the principal officers and commissioners of the navy, or
restored.
" any chief commander of any of his majesty's ship9 at sea, to
" lend any of his majesty's stores to any merchant ship or vessel
" in distress or otherwise, as might lawfully be done before the
" making of this act, in case such goods so lent be restored with
" all possible conveniency ; and provided such person or persons
" so borrowing the said stores, from time to time have such certi" ficate
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" ficate as aforesaid, which the said principal officers and com" missioners of the navy, or commander in chief, are hereby re" quired to give to the party or parties that shall so borrow the
" same." [This made a public act by I Geo. 1. sess. 2. c. 25. 9 Geo.i.c. 8.
sect. 14.]
f Sect. 5. By 1 Geo. 1. st. 2. c. 25. s. 3. it is further enacted,
" That the said principal officers and commissioners of his ma" jesty's navy, or any one or more of them, shall have hereby
" power to enquire, and by warrant under his or their hands and
" seals, to empower any person or persons to search for the same
" in all places, in like manner as justices of peace may do in
** case of felony, and punish the offenders by such fine and im" prisonment, as aforesaid, the value of the goods so imbezilled
" or filched away not exceeding the sum of twenty shillings, and
" cause the goods to be brought in again, and if the offence be of
" such nature as doth require an higher and severer punishment,
" then that they, any one or more of them, may commit such
" offender to the next gaol, or to the custody of their messenger
" or messengers aforesaid, till he or they offending enter into re" cognizance with surety or sureties, according to the nature of
" the offence, to appear and answer to the same in his majesty's
" court of exchequer or other court, where his majesty shall ques" tion him or them for the same, within one year following, or
" process duly served for that purpose on such offender or
*' offenders."

The said officer
'™p?we7^i^
InTcziiment of
naval stores and
punjsh the of9*

f Sect. 6. By 1 Geo. 1. st. 2. c. 25. s. 4. it is further enacted, When the goods
" That the treasurer, comptroller, surveyor, clerk of the acts, and imbezilled are
" commissioners of the navy, for the time being, or any one or of
" more of them, where the goods so imbezilled, taken, or carried lings, offender
" away, shall be under the value of twenty shillings, shall have 80111 fincJ.
" full power and authority, upon the oath of one or more wit" nesses (which they or any of them have hereby power to adminis" ter,) or confession of such party so offending, as aforesaid, or
" other legal proof thereof, to convict the party or parties so of" fending, by writing under his or any of their hands and seals,
" and to impose such fine or tines upon all or every such person
" or persons so offending and convicted, as aforesaid, as to the
" said treasurer, comptroller, surveyor, clerk of the acts, and the
" commissioners of the navy, for the time being or any one or
" more of them, shall in his or their discretion seem meet ; the
" said fine or fines not exceeding double the value of the naval
" goods, provisions, victuals, stores, or ammunition so imbezilled,
" or carried away ; which fine or fines shall be levied by distress Fine to be levied
" and sale of the goods of such offender, by virtue of the warrant by distress, and
" of such officer or officers who shall so convict the said offender,
want thereof,
..
.
^-ii
e
imprisonment
directed in manner aforesaid, to the person or persons atore- for three months.
" said, returning the overplus, if any there be, to the owner of
" such goods ; or in case no sufficient distress can be found, as
" aforesaid, the party or parties so offending shall, by virtue of the
" warrant of such officer before whom such person or persons
" shall be convicted, be imprisoned in the next gaol for any space
" of time not exceeding three months, without bail or mainpnze."
t Sect.
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f Sect. 7. By 1 Geo. I. st. 2. c. 25. s. 5. it is further enacted,
" That the said treasurer, comptroller, surveyor, clerk of the acts,
" and commissioners of the navy for the time being, or any one
« or more of them, upon oath of one or more credible witnesses
" (which he and they have hereby power to administer), testifying,
" That his majesty's naval goods, stores, ammunition, or naval pro" visions, or any part thereof, are conveyed into any ship or ves" sel whatsoever, and mentioning the name of such ship or vessel
" being at anchor, and not ready to sail that tide, within any of
" the roads, harbours, creeks, or rivers, within his majesty's do" minions, or any person or persons by their or one of their war" rant or warrants (in which warrant or warrants the quantity or
" quality of such goods shall be specified), thereunto authorized
" and appointed in the day-time, shall have full power and autho" rity to go on board any such ship or vessel whatsoever, being
" within any of the places aforesaid ; and in case resistance or
" refusal be made upon demand, to enter and break open the
" hatches and cabins, or other places of such ship or vessel, and'
" search therein for any such naval goods, stores, ammuniton, or
" provisions belonging to his majesty's navy, which have been im" bezilled, purloined, and taken away; and the same to seize,
" take, and carry away to any of his majesty's yards or storehouses,
" to be applied to his majesty's use, unless the said officers and
" commissioners, upon hearing the matter, shall find they were
" unduly seized, and thereupon restore them to the party claim" ing the same, which they are hereby empowered to do."
t Sect. 8. By 9 Geo. 1. c.8. s.3. which recites the two statutes
above-mentioned, it is enacted, " That if any person or persons
" shall be lawfully convicted of having in his, her, or their cus" tody, any timber, thick stuff, or plank, marked with the broad
" arrow, by stamp brand, or otherwise, or of concealing any tim" ber, thick stuff, or plank so marked, every such person so of-'
" fending shall suffer, forfeit, and pay, as for having, keeping, or
" concealing any other warlike, naval, or ordnance stores contrary
" to the said act."

t Sect. 9- By 9 Geo. 1 . c. 8. s. 4. it is further enacted, '* That
" it shall and may be lawful to and for any judge, justice, or jus" tices, before whom any offender or offenders shall be convicted
" of any of the crimes or offences before recited, enacted, or
" mentioned in this act, to mitigate the penalty for the same, as he
" or they shall see cause, and to commit the offender or offend" ers so convicted to the common gaol of the county or place
" where the offence shall be committed, there to remain without
" bail or mainprize until payment be made of the penalty and for" feiture imposed by this or the said former act, or mitigated as
" aforesaid, or to punish such offender or offenders corporally,
" by causing him, her, or them to be publicly whipped, or com" mitted to some public workhouse, there to be kept to hard
" labour for the space of six months, or a less time, as to such
"judge, justice, or justices, in his or their discretion shall seem
" meet ; any thing in the said recited act, or in any other act, to
" the contrary notwithstanding."
f Sect.
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f Sect. 11. By 9 Geo. 1. c. 8. s. 5. it is further enacted, Justices of«*.
" That where any dispute shall arise between the persons upon 'e^ions^i^ry
" whose informations or oaths any person or persons offending offences relating
" in the premises, or against the said former act, shall be prose- t0 the storcs,&c
*' cuted and convicted, touching any right or title to any of the
" forfeitures or penalties before mentioned, or any part thereof,
" the judge, justice, or justices before whom such offender or
" offenders snail be convicted, shall examine the matter, and
" finally determine the same."
■f- Seer. 12. By 17 Geo. 2. c. 40. s. 10. for explaining and
amending the said statutes of 9 and 10 Will. 3. c. 41. and 9 Geo.
1 . c. 8. it is enacted, " That it shall and may be lawful to and for
" any judge, justice, or justices at the assizes, or justices of the
" peace at the general quarter-sessions to be holden for any
" county, city, borough, or town-corporate, to hear, try and de" termine, by indictment or otherwise, all or any the crimes or
" offences mentioned in the said recited acts ; and that the said
"judge, justice, or justices of assize, orjustices of peace as afore" said, before whom such offender or offenders shall be indicted,
" or tried and convicted of all or any the crimes or offences in the
" said recited acts mentioned, may impose any fine, not exceeding
" the sum of two hundred pounds, on such offender or offenders;
" one moiety to be paid to his majesty, and the other moiety to
" the informer ; and may mitigate the said penalty and forfeitures
" inflicted by the said recited acts, or either of them, and to com" mit the offender or offenders so convicted and fined to the com" mon gaol of the county or place where the offence shall be
" committed; there to remain without bail or mainprize until
" payment be made of the penalty and forfeitures imposed by
" this or the said former acts, or mitigated as aforesaid ; or in
" lieu thereof, to punish such offender or offenders in the pre" mises corporally by causing him, her, or them to be publicly
" whipped, and committed to some house of correction or public
** workhouse, there to be kept to hard labour for the space of three
"months, or less time, as to such judge, justice, or justices of
"assize, or justices of the peace, shall in his or their discretion
" seem meet; any thing in the said recited acts, or in any other
" acts, to the contrary notwithstanding."
t Sect. 13. By 9 Geo. 3. c. 30. s. 5. for the more speedy and Treasurer and
effectual bringing to justice persons who shall be guilty of stealing the^vy^m"*
or embezzling his majesty's naval stores, it is en acted, " That powered to act
" it shall and may be lawful to and for the treasurer, comptroller, as justices in
" surveyor, clerk of the acts, or any commissioner of the navy for here^enUoned!
" the time being, and they are hereby respectively authorized
" and empowered, from time to time, in all places whatsoever,
" to do, perform, exercise, and execute, the office and duty of a
"justice or justices of the peace, to all intents and purposes
" whatsoever, in causing any person or persons who shall, at any
" time or times, be charged with stealing or embezzling any naval
" stores, the property of his majesty, his heirs, or successors, to
" be apprehended, committed, and prosecuted for the same ; and
" all constables, head boroughs, keepers of gaols and prisons, and
" all other officers whatsoever, shall, and they are hereby respectol. 1.
K
" tively
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tively required, from time to time, diligently to execute, perform, and obey, all such warrant and warrants as shall be made,
directed, issued, or given to them, or any of them, by any one
or more of the persons aforesaid, touching any of the matters
and things hereinbefore contained."

Kex v. Black+ Sect. 14. It is said, that if a peace-officer, who in searching
m^naiiimprius, for other goods discovers naval stores, and an information is filed
34 Geo. a." ' m Pursuance of such discovery from him, he is to be deemed the
informer within the meaning of the statute 17 Geo. 2. c. 4. s. 10.
R« v. Black-

t Sect. 15. It is said also, that although the statute 17 Geo. 2.
c. 40. leaves an option in the judge either to inflict corporal
punishment or impose a fine, the expectation of a share of such
fine will render a witness incompetent on an information founded
on 9 and 10 Will. 3. c. 41.

Rex i). Innell
and Another,
Assizes*i793
coram Hotham,
Barm.

+ Sect. 16. It is also said, that the commissioners of the navy
cannot grant a warrant of commitment against any person for
having naval stores in his custody, contrary to 9 and 10 Will. 3.
c. 41. until an indictment has been preferred and found against
such offender.

Willis's case,
Hicks's Hall,
Ses"°,M'

+ Sect. 17. It seems also agreed, that although the indictment
state that the prisoner " then or at any time before, not being a
" contractor with or authorized by the principal officers or com" missioners of our said lord the king, of the navy, ordnance, or
" victuallers or victualling-office, for the use of our said lord the
" king, to make any stores of war," &c. yet that it is not incum
bent on the prosecutors to prove this negative averment, but that
it is incumbent on the defendant to shew, if the truth be so, that
he is within the exception in the statute.

Every person
The statute 39 and 40 Geo. 3. c. 89. s. 1. reciting the acts of
not being a
the 22 Car. 2. c. 5—9 and 10 W. 3. c. 41—9 Geo. 1. c. 8—
who^ha^knol and 1 7 Geo- 2- c- to. s. 10. and that " notwithstanding the
ingly, &c. sell penalties and punishments inflicted by the said recited acts, the
or deliver, or stealers, embezzlers, and receivers of his majesty's warlike and
[nW^ssession navsu*» ordnance, and victualling stores had greatly increased, so
any naval, ord- that it became necessary to make some further and more effecnance, or vie- tual provision for preventing their wicked practices in future;"
&c. i."Sn ra^' enacts, " That from and after passing of the act (28th July,
state, or new, or " 1800), every person or persons (such person or persons not
not more than « being a contractor or contractors, or employed as in the said
Mdsoch^n "recited act of the 9 and 10 W. 3. is mentioned), who shall
who shall eon- " willingly or knowingly sell or deliver, or cause or procure to
"h'll'b6""16' " De sold or delivered, to any person or persons whomsoever;
a receiver^™6 " or
s'ia" willingly or knowingly receive or have in his, her,
stolen goods, " or their custody, possession, or keeping, any stores of war, or
"'orledV™"'" " naval, ordnance, or victualling stores, or any goods whatsoever
yea's.
" marked as in the said recited acts are expressed, or any canvas
" marked either with a blue streak in the middle, or with a blue
" streak in a serpentine form, or any bewper, otherwise called
" buntin, wrought with one or more streaks of raised tape; (the
" said stores of war, or naval, ordnance, or victualling stores, or
" goods above-mentioned, or any of them, being in a raw or
" unconverted
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" unconverted state, or being new, or not more than one-third
" worn;) and such person or persons who shall conceal such
" stores or goods, or any of them, marked as aforesaid, shall be
" deemed receivers of stolen goods, knowing them to have been
" stolen, and shall, on conviction, be transported beyond the
" seas for the term of fourteen years, in like manner as other re" ceivers of stolen goods are directed to be transported, &c,
" unless such person or persons shall upon their trial produce a
" certificate under the hands of three or more of his majesty's
" principal officers or commissioners of the navy, ordnance, or
" victualling, expressing the numbers, quantities, or weights
" of such stores or goods as they shall then be indicted for, and
" the occasion or reason of such stores or goods coming to their
" hands or possession.
By s. 2. " such person or persons (not being a contractor or
" contractors, or employed as aforesaid), in whose custody, pos" session, or keeping, any of the said stores, called canvas,
" marked with a blue streak in a serpentine form, or bewper,
" otherwise called buntin, wrought as above mentioned, shall be
" found, (such canvas or bewper, 81c. not being charged to be
" new, or not more than one-third worn,) and all and every per" son or persons who shall be convicted of any offence contrary
" to so much of the said recited act of the 9 and 10 W. 3. as
" relates to the making, or the having in possession or concealing
" any of his majesty's warlike, or naval, or ordnance stores,
" marked as therein specified, shall, besides forfeiting such
" stores and ££00, and costs as therein mentioned, be cor" porally punished by (1) pillory, whipping, and imprisonment, or
" by any or either of the said ways and means, in such manner,
" and for such space of time, as to the judge or justices before
" whom such offender, &c. shall be convicted, shall seem meet,
" 8tc. Provided, that such judge or justices may mitigate the
" said penalty of «£200 as they shall see cause."
" Provided (s. 3.) that nothing in this act, or in the said recited
" act of the 9 and 10 W. 3. shall be deemed to extend to exempt
" from the operations of this or the said recited act, any person
" or persons being contractors, or employed as in the said last
" mentioned act is mentioned, except only so far as concerns
" stores or goods, marked as aforesaid, which shall be bonafide
" provided, made up, or manufactured by such persons, or by
" their order, and which shall not have beeu before delivered
" into his majesty's store ; unless, having been so delivered, they
" shall have been sold or returned to such persons by the com" missioners of his majesty's navy, ordnance, or victualling,
" respectively."
Section 4. enacts, " That if any person or persons shall, from
" and after the passing of this act, (28th July, 1800,) wilfully
" and fraudulently destroy, beat out, take out, cut out, deface,
" obliterate, or erase, wholly or in part, any of the marks in the
" said act of the 9 and 10 Will. 3. or in this act mentioned, or
" any other mark whatsoever denoting the property of his
" majesty, 8tc. in or to any warlike or naval, ordnance, or victualit 2
" ling
(1) Abolished by st. 56 Ceo. 3. c 138.

243

LARCENY.—Receiving Naval and Public Slores. Bk. 1

244
"
"
"
"
"
"

ling stores; or cause, procure, employ, or direct any other
person or persons so to do, for the purpose of concealing his
majesty's property in such stores; such person or persons shall
be deemed guilty of felony, and shall, on conviction, be transported to parts beyond the seas for fourteen years, in like
manner as other felons," &c.
By sect. 5. " If any person or persons hereafter convicted of
" any offence contrary to this act, for which he shall not have
" been transported, or contrary to the said recited act of the
" 9 and 10 VV. 3, shall be guilty of a second offence, either con" trary to that act or the present act, which would not otherwise,
" as the first offence, subject them to transportation, and shall
" be thereof legally convicted; such person or persons shall, by
"judgment of the court wherein they shall be so convicted, be
" transported for fourteen years, in like manner as other offend" ers," &c.
By sect. 6. " Persons so transported, &c. returning into any
" part of Great Britain or Ireland before the expiration of the
" term, &c. shall suffer as felons, and have execution awarded
" against them as persons attainted of felony, without benefit of
" clergy."
" Provided (s. 7-) that it shall and may be lawful for the court
" before whom any offender shall be indicted and convicted of
" all or any of the crimes or offences herein-before mentioned to
" be punishable with transportation, to mitigate or commute
" such punishment, by causing the offender or offenders to be
" set on the pillory, publicly whipped, fined, or imprisoned, or
" by all or any one or more of the said ways and means, as such
" court in its discretion shall think fit; one moiety of which fine
" (if any imposed) shall be to his majesty, Sac. and the other
" moiety to the informer; and also to order such offender or
" offenders to be imprisoned until such fine be paid."
By sect. 8. " Persons discovering to the navy, ordnance, or
" victualling boards, or apprehending, or first informing against
" any offenders guilty of stealing or embezzling such stores, or
" of any of the offences mentioned in the said statute 9 and 10
" Will. 3. or in the present act before mentioned, which shall
" not be prosecuted in the summary way after prescribed, shall
" on conviction receive, for every such offence so discovered,
" cf20, over and above any share of penalty or fine they may be
" entitled to as informers, so as the same do not amount to more
" than „£20, or (if amounting to more than £20) shall fail to be
" paid by the offenders on whom inflicted for three calendar
" months after conviction, or if they be detained by sentence of
" imprisonment, for three calendar months next after the expira" tion of such sentence." And by sect. 9. " disputes respecting
" the title to such rewards shall be determined by any of the
" commissioners of the navy, &c. on oath before the same, or
" any justice of peace." By sect. 10. " the commissioners of
" the navy, &c. shall cause such reward to be paid by the trea" surer of the navy or ordnance, on producing a certificate under
" the hand of the clerk of assize, or other proper officer of the
" court
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" court before whom such offenders shall be tried, certifying the
" conviction, and that the informer's share of any penalty or fine
*' inflicted on such offender or offenders, does not amount to
" more than £20; or, if amounting to more, hath failed to be
" paid by such offender or offenders for three months after cou" viction, or if imprisoned by sentence, for three months after
" the expiration of such imprisonment; for which certificate the
" said clerk, &c. shall charge no more than five shillings."
By sect. 11. " Any commissioners of the navy, &c. or justice
" of peace, may grant warrants to search houses, ships, &c. in
" the day-time; and in case any stores or goods marked as before
" mentioned shall on search be found, to cause the same and the
offenders to be brought before such commissioner or justice
of peace, to be bound over," 8tc.
The act then proceeds to create several misdemeanors;
amongst others, the not accounting to the satisfaction of such
commissioners or justice for the possession of such stores, &c;
which misdemeanors are determinable in a summary manner
before the same persons: and by s. 18. authority is given to any
such principal officer or commissioner of the navy, &c. or justice
of peace, &c. " to hear and determine any complaint against any
" person (not being a contractor or employed as aforesaid) for
" unlawfully selling or delivering, or causing or procuring to be
" sold or delivered, or for receiving or having in their custody,
" possession, or keeping, or for concealing, any stores of war, or
" naval, ordnance, or victualling stores or goods marked as afore" said, of any value, in the whole not exceeding 20s." And on
conviction (founded on complaint exhibited within three calendar
months after the offence committed) they are empowered to in
flict a fine on the offender, to be levied as therein mentioned;
from which an appeal is given to the quarter-sessions. And then,
by s. 24. it is " enacted and declared, that nothing therein-before
" contained, which gives to any commissioner or justice, &c.
" authority to hear and determine offences in a summary way,
" shall extend to prevent parties accused of selling or delivering,
" or having in their custody, possession, or keeping, or of re." ceiving or concealing, any of the stores marked as above men" tioned, under the value of 20s., from being prosecuted as
" receivers of stolen goods under this act, or for unlawfully
" having the same in their custody, or concealing the same,
" under the said acts of the 9 and 10 W. 3., 9 Geo. I., or
"17 Geo. 2. in any court of record, oyer and terminer, or other" wise, as they might have been if no such authority had been
" given; or to take away from any person or court any power,
" &c. or authority which they had for the hearing and deter" mining offences, in case no authority to hear and determine the
" same in a summary way had been given; so as that the same
" person shall not be punished twice for the same offence."
By the 29th sect, the provisions of the act are extended to
Scotland.
Public Stores.
By the 55 Geo. 3. c. 127. it is enacted, that " from and after
" the
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" the passing of that act, not only the said recited act of
Provisions of " the ninth and tenth year of the reign of King William the
eTtended to all " Third, but also the said several other acts of the ninth
pobl'ic stores. " year OI" tne reign of King George the First, the seven" teenth year of the reign of King George the Second, and
" the fortieth year of the reign of his present Majesty, herein* before recited, so far as the same severally relate to his Ma" jesty's naval, ordnance, and victualling stores therein respec*' tively mentioned, and all the pains, penalties, forfeitures, regu" lations, restrictions, powers, provisions, clauses, matters, and
" things therein respectively contained, relating to his Majesty's
" naval, ordnance, and victualling stores therein respectively
" mentioned, shall extend or be construed to extend to all public
" stores whatsoever, under the care, superintendance, or con" troul of any officer or person in the service of his Majesty, his
" heirs or successors, or employed in any public department or
" office, either marked with the marks or any of them in the said
" recited acts or any of them specified, or with the broad arrow,
" and the letters B. O., or with a crown and the broad arrow, or
" with his majesty's arms, or with the letters G. R., to denote
" the property of his majesty, his heirs or successors, therein,
" and to all and every person and persons, not authorized by the
" proper officer or officers, person or persons in his majesty's
" service, in that behalf so to do, using any such marks or making
" any goods marked with such marks, or any of them, and to all
" and every person and persons in whose custody, possession, or
" keeping any such public stores so marked as aforesaid shall be
" found, or who shall willingly or knowingly receive or have in
" his, her, or their custody, possession, or keeping, or who shall
" conceal any such public stores so marked as aforesaid, unless
" such person or persons shall upon his, her, or their trial, pro" duce a certificate or certificates under the hand or hands of the
" proper officer or officers, person or persons in his majesty's
" service authorized to grant the same, of such and the like
" nature as the certificate in the said recited acts of the ninth
" and tenth year of the reign of King William the Third, and
" fortieth year of the reign of his late majesty mentioned, and to
" all and every person and persons who shall wilfully and fraudu" lently destroy, beat out, take out, cut out, deface, obliterate,
" or erase, wholly or in part, any of the said marks ; or cause,
" procure, employ, or direct any other person or persons so to
" do, for the purpose of concealing the property of his majesty,
" his heirs or successors, therein, as fully and effectually to all
" intents and purposes, as if all the same several pains, penalties,
" forfeitures, regulations, restrictions, powers, provisions, clauses,
" matters, and things in the said several acts contained, so far as
" the same severally relate to his majesty's naval, ordnance, and
" victualling stores, and the punishment of persons offending in
" manner therein mentioned, were herein and hereby severally
" repeated and re-enacted in respect to all other public stores
" whatsoever." s. 2.
Upon these statutes the question which generally occurs is,
what shall be a receiving or having? By the other statutes of
William and Anne and Geo. 2. &c. relating to goods generally,
and
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and those particularly therein described, the words are, " receive
" or buy." Therefore to constitute a guilty receiver, it is not
uecessary that he should be a " purchaser" of the stolen gSaods ;
if he receives thein from any other unlawful motive, as to con
ceal them with a view of preventing the detection of the principal
felon, he is equally a guilty receiver. But in order to make a
man a guilty receiver, there must be some evidence on the part
of the prosecution, positive or inferential, from which the jury
may collect the receipt was malo ammo. But with respect to
public stores the case is different; the onus probandi is thrown
upon the defendant; for the king's stores all having a known
visible mark, which no one else is permitted to use, the bare
fact of possessing them calls upon the possessor to give evidence
of his having a legal right of possession ; which strictly ought
to be done as is directed by the acts, if a purchaser or sub
purchaser, by shewing the certificates. But even in a case where
the purchaser could not shew, by the evidence required by the
acts, a legal right of possession, a defendant has been admitted
to rebut the fact of guilty possession by other evidence. A
widow woman was indicted before Mr. J. Foster, on the stat.
9 and 10 W. 3. for having in her custody divers pieces of canvass
having the king's mark, she not being a person employed by the
commissioners of the navy to make the same for the king's use.
The fact of her possession was clearly proved; and she rested
her defence upon proof of the following facts : That it was com
mon for the commissioners of the navy to sell old canvass, when
unfit for use, in lots, some larger, some smaller; that the can
vass had, during her husband's life-time, been in public use in the
family, as sheeting and table linen, without concealment, and
that she came to it as part of her late husband's property; but
she produced no certificate as is required by the act. This
evidence was opposed by the counsel for the crown, on the
ground, that by the second section of the act no other exculpa
tory evidence than the production of the commissioners' certifi
cate, if it had been really bought of them, could be a legal defence.
The learned judge, however, thought it would be a harsh con
struction of the law to exclude all other evidence of innocence,
and consider a person as guilty who had perhaps neglected to take,
or had lost a certificate. At all events, as the canvass came to
the woman by act of law, and not by any act of her own, he
thought it fit evidence to be left to the jury, directing them, that
if they thought the defendant came to the possession without any
fraud on her part, they should acquit her—which they did.
Taking a Reward to restore Stolen Goods.
t Sect. 1. (!) By 4GeO. 2. C. 1. S. 4. IT IS RECITED, " That Persons taking
there are several persons who have secret acquaintance with felons, rewards for
and
(i) This statute originated in the practices of
the notorious Jonathan Wild, who had established
himself as a broker between thieves and the party
whose goods bad been stolen ; the thieves regu
larly bringing their plunder to Wild, and the party
robbed as regularly applying to him, and ncgociating the terms upon which the property was to be

restored. The statute was peculiarly levelled at
him and his practices ; but though it is said he had
acquired considerable wealth, he had not the reso
lution to forbear, but continuing his course, he was
convicted and executed upon this act. He was tried
at the Old Bailey, May sessions, 1725, on the sta
tute of 10 and 11 Will. 3. for privately stealing a
box
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helping to stolen and who make it their business to help persons to their stolen
goods guilty of goods, and by that means gain money from them, which is divided
between them and the felons, whereby they greatly encourage
such offenders :" and therefore enacted, " That wherever any
" person taketh money or reward, directly or indirectly, under
" pretence or upon account of helping any person or persons to
" any stolen goods or chattels, every such person so taking money
" or reward as aforesaid, (unless such person doth apprehend, or
" cause to be apprehended, such felon who stole the same, and
" cause such felon to be brought to his trial for the same, and
" give evidence against him,) shall be guilty of felony, and suffer
" the pains and penalties of felony, according to the nature of the
*' felony committed in stealing such goods, and in such and the
" same manner as if such offender had himself stole such goods
" and chattels, in the manner, and with such circumstances as the
" same were stolen."
Prosecuting to
t Sect. 2. By 6 Geo. 1. c. 23. s.9- it is recited, " That the
conviction any practice of taking money to help persous to their stolen goods,
person for tak^ snarjnjr it with the felons, is still continued in defiance of the
ing a reward for
°
.
. . .
„
. .
,
helping to stolen laws, and to the encouragement of telons : and therefore engoods, shall be acted, " That whoever shall discover, apprehend and prosecute
rGeoVV'n " to convict'on °f felony without benefit of clergy, any person or
sect. 4.
' " persons for the said offence of taking money or other reward,
" directly or indirectly, to help any person or persons to their
" stolen goods, (such offender not having apprehended the felon
" who stole the same, and brought him or her to trial, for the
" same, and given evidence against him or her as required by
" law,) shall be entitled to a reward of forty pounds for every such.
" offender so convicted as aforesaid, and shall have the like cer" tificate and like payments made without fee or reward as any
" person or persons may be intitled unto for the apprehending,
" prosecuting and convicting of highwaymen by any law or laws
" for that purpose."(2)
In the case of Rex v. Drinkwater, Old Bailey Sessions, Oct.
1740, it was doubted, the principal felon being dead, and not
having been convicted of the offence, whether the person receiv
ing the reward to help to the stolen goods could be convicted.
The report of the case (in 1 Leach, C. C. L. 21, 22.) states that
the court thought the objection of great importance, and that,
though the opinion of the judges was never publicly stated, the
prisoner, after being some time in gaol, was discharged. From
this it should seem the judges thought the objection well founded.
But Mr. East justly observes that the very terms of the statute
itself preclude the supposition of the conviction of the principal
being a necessary preliminary to the trial and punishment of the
offender under this statute, for it states, that the offender, " unless
he doth apprehend, or cause to be apprehended, the felon who stole
the goods, and cause suchj'tlon to be brought to trial for the same,
and
box of lace in the shop of Catharine Statham ; bnt it on this indictment : but was immediately tried and
appearing from the testimony of H. Kelly, the prin- convicted on the above statute 4 Geo. t. for receivcipal felon, who had actually stolen the luce and ing ten guineas from Catharine Stathnni as a reward
was admitted king's evidence, that Wild was not in for helping her to the stolen goods,
the sltop at the time, but waited at the corner of
(2) Sec stat. 58 Geo. 3. c. 70.
the street to receive the goods, he was acquitted
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and give evidence against him, shall he guilty of felony." He
therefore presumes that the true ground of the doubt in that case
was, " because by the death of the principal the stipulated con
dition had become impossible to be performed, without any de
fault in the defendant." (2 East, P. C. 771.)
In prosecutions on this statute, it seems proper to aver that the
defendant had not apprehended or caused to be apprehended
the principal, &c. such reservation being in the enacting clause,
and part of the description of the offence. (Idem.)
Advertising a Rewardfor the Restoration of Stolen Goods.
By 25 Geo. 2. c. 36. it is recited, " That the advertising
a reward with no questions asked, for the return of things which
have been lost or stolen, is one great cause and encouragement
of thefts and robberies ;" and therefore enacted, " That any
" person publicly advertising a reward with no questions asked,
" for the return of things which have been stolen or lost, or making
*' use of any words in such public advertisement, purporting that
* such reward shall be given or paid without seizing or making
" enquiry after the person producing such thing so stolen or lost,
" or promising or offering, in any such public advertisement, to
" return to any pawnbroker, or other person, who may have bought
" or advanced money by way of loan upon such thing so stolen or
" lost the money so paid or advanced, or any other sum of money
*' or reward for the return of such thing, and any person printing
*' or publishing such advertisement, shall respectively forfeit the
" sum of fifty pounds for every such offence to any person who
" will sue for the same."
Restitution of Stolen Goods.
Be it enacted, " that if any felon or felons hereafter do rob or
" take away any money, goods, or chattels from any of the king's
" subjects, from their person or otherwise, within this realm, and
" thereof the said felon or felons be indicted and after arraigned
" of the same felony and found guilty thereof, or otherwise at" tainted, by reason of evidence given by the party so robbed, or
" owner of the said money, goods, or chattels, or by any other by
" their procurement, that then the party so robbed or owner shall
" be restored to his said money, goods, and chattels ; and that as
" well the justices of gaol delivery as other justices afore whom
*' any such felon or felons shall be found guilty, or otherwise at" tainted, by reason of evidence given by the party so robbed or
" owner, or by any other by their procurement, have power by
" this present act to award from time to time writs of restitution
" for the said money, goods, and chattels, in like manner as
" though any such felon or felons were attainted at the suit of the
" party in appeal." 21 H. 8. c. 1 1.
The writ of restitution is now disused, and it is the practice
for the court to order restitution to the prosecutor of all the
goods produced in court at the trial ; and the owner may main
tain trover for any not restored, notwithstanding even a sale of
them in market overt. The restitution, however, can only be
had

Person advcrfor'"^t*r"^J"1
ti'\ags stolen or
lost, &c

and the printer
to forfeit 501.
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had from the person who is in possession at the time of the
attainder, and therefore if a person has bona fide purchased
stolen goods in market overt, and has sold them again before
conviction, no action will lie against him for them even though
notice was given him not to sell. So where the thief has sold
the goods stolen, and the money clearly the produce of them is
found in his possession, it has been usual to order the restitution
of the money, as being within the equity of the statute giving res
titution. (Hanberrie's Case, Cro. Eliz. 661.)
But the statute only extends to goods stolen, and not to a res
titution of goods obtained by fraud, upon conviction of the of
fender in the latter case. (Parker v. Patrick, 5T.R. 1 75.)
See further upon this subject, Bk. 2. c. 23.
Restitution of Stolen Horses.
In cases of horses being stolen, a special provision is made for
their restitution by stat. 31 Eliz. c. 12. which, for preventing
horse-stealing, requires certain entries to be made, &c. in the
toller's books of the sales of horses in markets and fairs, and by
s. 4. provides " That if any horse, mare, gelding, colt, or filly,
" shall be stolen, and after shall be sold in open fair or market,
" and the same sale shall be used in all points and circumstances
" as aforesaid, that yet nevertheless the sale of any such horse,
" &c. within six months next after the felony done, shall not take
" away the property of the owner from whom the same was
" stolen, so as claim be made within six months by the party
" from whom the same was stolen, or by his executors or admK" nistrators, or by any other of their appointment, at or in the
" town or parish where the same horse, &c. shall be found,
" before the mayor or other head officer of the same town or
" parish, if the same horse, &c. shall happen to be found in any
" town corporate or market town, or else before any justice of
" peace of that county near to the place where such horse, &c.
" shall be found, if it be out of a town corporate or market
" town ; and so as proof be made within forty days then next
" ensuing by two sufficient witnesses, to be produced and de" posed before such head officer or justice, (who by virtue of this
" act shall have authority to minister an oath in that behalf,) that
" the property of the same horse, &c. so claimed, was in the
" party by or from whom such claim is made, and was stolen
" from him within six months next before such claim of any such
" horse, 8cc. but that the party from whom the said horse, Sic.
" was stolen, his executors or administrators, shall and may at
" all times after, notwithstanding any such sale or sales in any
" fair or open market thereof made, have property and power to
" have, take again, and enjoy the said horse, 8tc. upon payment
" or readiness, or offer to pay, to the party that, shall have the
" possession and interest of the same horse, marc, gelding, colt,
" or filly, if he will receive and accept it, so much money as the
" same party shall depose and swear before such head officer or
" justice of peace, (who by virtue of this act shall have authority
" to minister and give an oath in that behalf,) that he paid for the
" same
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same bondfide, without fraud or collusion ; any law, statute,
" or other thing to the contrary notwithstanding."
To prevent larcenies of cattle and horses certain regulations
are made for slaughter-houses by the stat. of 26 Geo. 3. c. 71.

CHAP. XX.
OF PIRACY.
+ Sect. I. A PIRATE is one who, to enrich himself, either
by surprize or open force, sets upon merchants or others trading
by sea, to spoil them of their goods or treasure ; and he is called
Aostis humani generis, and therefore every nation between whom
amity and peace subsist, although there is no actual alliance,
may punish a subject or foreigner for this offence.
f Sect. 2. Piracy, if committed by a subject, was formerly
held to be a species of treason, being contrary to his natural
allegiance ; if by an alien, to be felony only : but since the sta
tute of treason 25 Edw. 3. c. 2. it is held to be only felony in a
subject; and to this common-law offence the legislature has also
added some others.
But for the better understanding this subject I shall consider,

8 St. Tr. 74.
"»»>»•
g s^Tr^oo
ju,'

3 in»t. its.
4Com.7i.

1. Who shall be deemed pirates.
2. Before what court they shall be tried.
3. In what manner they shall be punished.
4. Of the means which may be used to prevent piracy.
As to the first point, viz. Who shall be deemed pirates.
+ Sect. 3. A Pirate, at the common law, is a person who
commits any of those acts of robbery and depredation upon the
high seas, which if committed on land would have amounted to
felony there.
Sect. 4. By 28 Hen. 8. c. 15. it is enacted, " That all trea" sons, felonies, robberies, murders, and confederacies committed
*' in or upon the sea, or in any other river, haven, creek, or place
" where the admiral or admirals have or pretend to have power, Sec ]wst.
" authority or jurisdiction, shall be tried as directed by the act."
Sect. 5. But by s. 4. it is provided, " That this act shall not Taking of
" extend to be prejudicial or hurtful to any person or persons for jj»"gs tm»
" taking any victual, cables, ropes, anchors or sails, which any ,,^3^, Ima
" snch person or persons (compelled by necessity) taketh of or paying for
" in any ship which may conveniently spare the same, so the
" same person or persons pay out of hand for the same victual,
" cables, ropes, anchors or sails, money or money-worth to the
" value of the thing so taken, or do deliver for the same a suffi" cient bill obligatory to be paid in form following, that is to say,
" if the taking of the same things be on this side the straits of
" Marroke,
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Marroke, then to be paid within four months, and if it be
beyond the said straits of Marroke, then to be paid within
twelve months next ensuing the making of such bills, and that
the makers of such bills well and truly pay the same debt at the
day to be limited within the said bills."

t Sect. 6. It being also doubted by many eminent civilians
whether, during the revolution, the persons who had captured
English vessels by virtue of commissions granted by James the
Second at his court at St. Germain's, after his abdication of the
throne of England, could be deemed pirates, the grantor still
having, as it was contended, the right of war in him; it is
Subjects com enacted by 11 and 12 Will. 3. c. 7. s. 8. " That if any of his
mitting piracy " majesty's natural-born subjects, or denizens of this kingdom,
on others of
" shall commit any piracy or robbery, or any act of hostility,
the king's
" against others his majesty's subjects upon the sea, under colour
subjects by
commission
" of any commission from any foreign prince or state, or prefrom any
foreign prince, " tence of authority from any person whatsoever, such offender
" or offenders, and every of them, shall be deemed, adjudged,
shall be
adjudged
" and taken to be pirates, felons, and robbers ; and they and
pirates.
" every of them, being duly convicted thereof, according to this
" act, or the aforesaid statute of king Henry the Eighth, shall
" have and suffer such pains of death, loss of lands, goods, and
" chattels, as pirates, felons, and robbers upon the seas ought to
" have and suffer."

Subjects or
denizens, com
mitting hostili
ties at sea, 8cc
against his
majesty's sub
jects, or giving
aid, &c. to
enemies at sea,
may be tried as
pirates.
11 W. 3. c. 7.

Commander or
mariner who
shall betray his
trust, or turn
pirate, flee*

f Sect. 7- But doubts having arisen whether such offender, by
adherence to the king's enemies, were not guilty of high treason,
it is enacted by 18 Geo. 2. c. 30. " That all persons being natu" ral-born subjects or denizens of his majesty, who during the
" present or any future wars have committed, or shall commit
" any hostilities upon the sea, or in any haven, river, creek, or
" place, where the admiral or admirals have power, authority, or
"jurisdiction, against his majesty's subjects, by virtue or under
" colour of any commission from any of his majesty's enemies,
*' or have been or shall be any other ways adherent, or giving aid
" or comfort to his majesty's enemies upon the sea, or in any
" haven, river, creek, or place, where the admiral or admirals
" have power, authority, or jurisdiction, may be tried as pirates,
" felons, and robbers, in the said court of admiralty, on ship" board, or upon the land, in the same manner as persons guilty
" of piracy, felony, and robbery, are by the said act directed to
" be tried ; and such persons being upon such trial convicted
" thereof, shall suffer such pains of death, loss of lands, goods
" and chattels, as any other pirates, felons, and robbers ought,
" by virtue of the said recited act of the eleventh year of king
" William the Third, or any other act, to suffer."
t Sect. 8. By 11 and 12 Will. 3. c. 7. s. 9- it is further
enacted, " That if any commander or master of any ship, or any
" seaman or mariner, shall in any place where the admiral hath
" jurisdiction, betray his trust, and turn pirate, enemy, or rebel,
" and piratically and feloniously run away with his or their ship
'* or ships ; or any barge, boat, ordnance, ammunition, goods, or
" merchandizes, or yield them up voluntarily to any piiate, or
" shall
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" shall bring any seducing messages from any pirate, enemy, or
** rebel, or consult, combine, or confederate with, or attempt
** or endeavour to corrupt any commander, master, officer, or
" mariner to yield up or run away with any ship, goods, or mer" chandizes, or turn pirate, or go over to pirates, or if any person
" shall lay violent hands on his commander, whereby to hinder
" him from fighting (1) in defence of his ship and goods com" mitted to his trust, or that shall confine his master, or make, or
" endeavour to make a revolt in the ship, shall be adjudged,
" deemed, and taken to be a pirate, felon, and robber, and being
" convicted thereof, according to the directions of this act, shall
'* have and suffer pains of death, loss of lands, goods, and chat" tels, as pirates, felons, and robbers upon the seas ought to have
" and suffer."
f Sect. 9. By 11 and 12 Will. 3. c. 7. s. 10. it is enacted,
" That all and every person and persons whatsoever who, after
" the twenty-ninth day of September in the year of Our Lord
" one thousand seven hundred, shall either on the laud, or upon
" the seas, knowingly or wittingly set forth any pirate, or aid and
" assist, or maintain, procure, command, counsel or advise any
" person or persons whatsoever, to do or commit any piracies or
" robberies upon the seas, and such person and persons shall
'* thereupon do or commit any such piracy or robbery, then all
" and every such person or persons whatsoever, so as aforesaid
" setting forth any pirate, or aiding, assisting, maintaining, pro" curing, commanding, counselling or advising the same, either
" on the land or upon the sea, shall be and are hereby declared,
" and shall be deemed and adjudged to be accessary to such
" piracy and robbery done and committed : and further, that
" after any piracy or robbery is or shall be committed by any
" pirate or robber whatsoever, every person and persons, who
" knowing that such pirate or robber has done or committed
** such piracy and robbery, shall on the land, or upon the sea,
" receive, entertain or conceal any such pirate or robber, or
" receive or take into his custody any ship, vessel, goods or chat" tels which have been by any such pirate or robber piratically
" and feloniously taken, shall be and are hereby likewise de" clared, deemed and adjudged to be accessary to such piracy
" and robbery." But by 8 Geo. 1. c. 24. s. 3. they shall be
deemed and taken to be principal pirates, felons and robbers.
t Sect. 10. By 8 Geo. 1. c. 24. it is enacted, " That in case
" any person or persons belonging to any ship or vessel whatso" ever, upon meeting any merchant ship or vessel on the high
" seas, or in any port, haven, or creek whatsoever, shall forcibly
" board or enter into such ship or vessel, and, though they do
" not seize and carry off such ship or vessel, shall throw over" board or destroy any part of the goods or merchandizes belong" ing to such ship or vessel, the person or persons who shall be
" guilty thereof shall in all respects be deemed and punished as
"pirates."
In the exposition of the statute of Heu. 8. it hath been
holden,
Sect.
(1) Ante, p. 117.
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Summary, 77.
3 In. 112.

Sect. 11. First, That the statute 28 Hen. 8. c. 15. does not
alter the nature of the offence so as to make that which was
before a felony only by the civil law, now become a felony by
the common law ; for the offence must still be alleged as done
upon the sea, and is no way cognizable by the common law but
only by virtue of this statute, which, by ordaining that in some
respects it shall have the like trial and punishment as are used
for felony at common law, shall not be carried so far as to make
it also agree with it in other particulars which are not mentioned.

Moor, 756.
S Inst. 1 12.
Co. Lit. 391.

Sect. 12. Secondly, That this offence remains as before of
a special nature, and that it shall not be included in a general
pardon of all felonies, which, as it was, before this statute, to be
expounded of no felonies which are such only by the civil law,
shall continue still to have the same construction.

3 Inst 111.
Sum. 77, J15.

Sect. 13. Thirdly, That no persons shall, in respect of this
statute, be construed to be, or punished as, accessaries to pira
cies before or after, as they might have been if it had been made
felony by the statute, whereby all those would incidentally have
been made accessaries in the like cases in which they would have
been accessaries to a felony at common law.
Sect. 14. Fourthly, That the indictment for this offence
must allege the fact to be done upon the sea, and must have
both the words Jelonice' and piratic!!: And that no offence is pu
nishable by virtue of this act as piracy, which would not have
been felony if done on the land, and consequently that the taking
of an enemy's ship by an enemy is not within the statute.

3 Inst. 112.
S.P.C. 114.
1 Roll, 175.

Sect. 15. Fifthly, It is agreed, that this statute extends not
to offences done in creeks or ports within the body of a county,
because they are, and always were, cognizable by the common
law.
t Sect. 16. Sixthly, But it hath been decided, that if A.
Case of G.
Coombes, Ad standing on the shore of a harbour, fire a loaded musket at a re
miralty Sess. venue cutter which had struck upou a sand bank in the sea,
O. B. June
about one hundred yards from the shore, by which firing a per
1785, Cases
C. L. 300. See son is maliciously killed on board the boat, it is piracy ; for the
Rex v. Alsop, offence is committed where the death happens, and not at the
1 Show. 33".
place from whence the cause of the death proceeds.

Moor, 756.
1 Roll, 175.
Summary, 77.
3 Inst. 113.

As to the second point, viz. Before what court the offence
of piracy shall be tried.
Trial of offences
committed upon
the sea, or with
in the admiral's
jurisdiction, by
the king's com
mission. Alter
ed by 11 & IS
W. 3. c. 7.
3 Inst. 147.
Hob. 146.
Dyer, 211.
pL 33.

Sect. 17. It is agreed, that piracy was formerly only cogniza
ble by the civil law, in the courts of the admiral ; but it being
inconsistent with the liberties of the nation that any man's life
should be taken away unless by the judgment of his peers or the
common law of this land, it is enacted by 28 Hen. 8. c. 15. s. 1.
" That all treasons, felonies, robberies, murders and confedera" cies hereafter to be committed in or upou the sea, or in any
" other haven, river, creek or place where the admiral or admirals
" have or pretend to have power, authority or jurisdiction, shall
" be inquired, tried, heard, determined and judged, in such shires
" and places in the realm, as shall be limited by the king's com" mission
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" mission or commissions to be directed for the same, in like
" form and condition as if any such offence or offences had been
" committed or done in or upon the land ; and such commissions
" shall be had under the king's great seal, directed to the admiral
" or admirals, or to his or their lieutenant, deputy and deputies,
" and to three or four such other substantial persons as shall be
" named or appointed by the lord chancellor of England for the
" time being, from time to time, and as oft as need shall require,
" to hear and determine such offences after the common course
" of the laws of this realm, used for treasons, felonies, murders,
" robberies and confederacies of the same, done and committed
" upon the land within this realm."
Secf. 18. By 28 Hen. 8. c. 15. s. 2. it is further enacted,
" That such persons to whom such commission or commissions
" shall be directed, or four of them at the least, shall have full
** power and authority to inquire of such offences, and of every
" of them, by the oaths of twelve good and lawful inhabitants in
" the shire limited in their commission, in such like manner and
" form as if such offences had been committed upon the land
" within the same shire ; and that every indictment, found and
" presented before such commissioners, of any treasons, felonies,
" robberies, murders, manslaughters, or such other offences,
" being committed or done in or upon the seas, or in or upon any
" other haven, river or creek, shall be good and effectual in the
" law ; and if any person or persons happen to be indicted for
" any such offence done or hereafter to be done upon the seas,
" or in any other place above limited, that then such order, pro" cess, judgment and execution shall be used, had, done and
" made, to and against every such person and persons so being
** indicted, as against traitors, felons and murderers, for treason,
** felony, robbery, murder, or other such offences done upon the
" land, as by the laws of this realm is accustomed ; and that the
** trial of such offence or offences, if it be denied by the offender or
" offenders, shall be had by twelve lawful men inhabitants in the
" shire limited within such commission, which shall be directed as
" is aforesaid, and no challenge or challenges to be had for the
" hundred."

The commls"j""'™ au °"
i lion. 106.
**o.
3 Bulst" 28*89-

+ Secf. 19- By 28 Hen. 8. c. 15. s. 5. Provided alway, "That
" whensoever any such commission for the punishment of the
_
'.,
.
- .
liiiij
" offences aforesaid, or of any of them, shall be directed or
" sent to any place within the jurisdiction of the five ports, that
" then every such commission shall be directed unto the lord
" Warden of the said ports for the time being, or to his deputy,
" and unto three or four such other person or persons as the lord
" chancellor for the time being shall name and appoint ; any thing
" in this present act to the contrary notwithstanding."

Commissions
dlrected mt°
any place within
the Ci>i<ju< Port*.

Sect. 20. By 28 Hen. 8, c. 15. s. 6. Provided alway, ** That
"whensoever any commission shall be directed unto the five
" ports for the inquisition and trials of any of the offences ex" pressed in this act, that every such inquisition and trial to be
" had by virtue of such commission, shall be made and had by
" the inhabitants in the said five ports, or the members of the
" same ;

27 H.e. c. 4.
1 Geo. l.stat.
^Geofi. c.11.
8 Geo. 1. c. a.
28. And see
JQ8r
*0£ ef;
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fectual suppres- " same ; any thing in this act to the contrary thereof notwith.ion of piracy. „ standing »
How and where
piracies, felomUted onthe*
sea may be
tried.

Sec/. 21 • -And it being doubted whether the 28 Hen. 8. c. 15.
had not taken away the trial of piracy before the admiral, his
neutenant or commissary, which occasioned a total disuse of
such manner of trial, to the encouragement of pirates who could
not be tried by this statute until brought to England, at a great
trouble and expense, it was enacted by 11 and 12 Will. 3. c. 7.
" That all piracies, felonies, and robberies committed in or upon
" the sea, or in any haven, river, creek, or place, where the ad" miral or admirals have power, authority, or jurisdiction, should
" be tried by commissioners to be appointed according to the
" directions of that act, in any foreign colony, but they were to
" proceed according to the course of the civil law, as was the
*' practice in the admiral's court, but now by stat. 46 Geo. 3.
" c. 54. it is enacted, " That all treasons, piracies, &c. and other
" offences of what nature or kind soever committed upon the sea,
" or in any haven, river, &c. where the admiral or admirals, &c.
" have jurisdiction, may be enquired of, tried, heard, determined,
" and adjudged, according to the common course of the laws of
" this realm used for offences committed upon the land within
" this realm, and not otherwise, in any of his majesty's islands,
" plantations, colonies, &c. under and by virtue of the king's
" commission, under the great seal to be directed to any four or
" more discreet persons as the lord chancellor, keeper, &c. for
" the time being shall from time to time think fit to appoint, and
" that the said commissioners or any three of them shall have
" such and the like powers and authorities for the trial of such
" murders, piracies, &c. within any such island, as any commis" sioners appointed according to the statute 28 Hen. 8. by any
" laws now in force would have for the trial of the said offences
" within this realm ; and that all persons convicted of any of the
" said offences, by virtue of any such commission, shall be sub" ject and liable and shall suffer the same pains and penalties, &c.
" as by any law or laws now in force, the persons convicted
" would be subject to, in case the same were determined within
" this realm, by virtue of any commission, according to the direc" tions of the statute 28 Hen. 8."
And by 43 Geo. 3. c. 113. s. 5. which recites, " it is convenient
that accessaries on the high seas should be tried according to the
provisions of the st. 28 Hen. 8." enacts, " That in all cases in
" which any person, Sic. shall hereafter procure, direct, counsel,
" &c. any other person in committing any felony whatsoever, or
" shall become an accessary before the fact to any felony what" soever, whether such principal felony be committed within
" the body of any county within the realm, or upon the high
" seas, or whether such procuring, &c. or otherwise becoming
" accessary, before the fact, shall have been committed within
" the body of any county within this realm, or upon the high
" seas, then, in all such cases, the offence of procuring, &c. or
" becoming accessary before the fact, shall be tried, &c. in
" case the principal felony was committed within the realm, by
" the course of the common law, either within such county where
" the
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" the principal felony shall have been committed, or within the
" county wherein the offence of procuring, &c. or otherwise
" becoming accessary before the fact shall have been committed
" or done ; and in case the principal felony shall have been com" mitted upon the high seas, then the offence of procuring, &c.
" or becoming accessary before the fact, shall and may be en" quired of in and by such court, and in such manner and form,
** as in and by the st. 28 Hen. 8. is appointed and directed."
Persons once tried are not again to be tried by any court or
jurisdiction whatsoever.
This statute extends only to accessaries before the fact. In
the case of one Scandling, who had abetted one Exon, who was
committed for piracy, to break out of prison, the court held
that as it was an accessorial act to the piracy, which was not cog
nizable at common law, neither was the accessorial act cogni
zable at common law. And it was. not long after fully settled,
that one who knowingly receives and abets a pirate in the body of
a county, was not triable by the common law, the original offence
being cognizable only by another jurisdiction (Yelverton, 134.
18 Co 53.)—but see st. 10 and 1 1 W. 3. c. 7. s» 10. and 8 Geo. 1.
c. 24. s. 3. whereby accessaries are declared principals, and to
be tried as such.
f Sect. 32. By 1 1 and 12 Will. 3. c. 7- s. 16. " Provided
" always, that whensoever any commission for the trial and pu" nishment of the offences aforesaid, or any of them, shall be di" rected or sent to any place within the jurisdiction of the Cinque
" Ports, that then every such commission shall be directed unto
" the lord warden of the Cinque Ports for the time being, or to
" his lieutenant, and unto such other persons as the lord high
" chancellor or keeper of the great seal of England for the time
" being, or commissioners for the custody of the great seal, shall
" name and appoint ; and likewise that every inquisition and trial,
" to be had by virtue of such commission so directed and sent to
" any place in the said Cinque Ports, shall be made and had by
" the inhabitants of the said Cinque Ports, or the members of
" the same ; any thing in this act to the contrary thereof notwith" standing."

<
of'offence^"18
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diction of the
sn'ai? bi direct
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+ Sect. 33. And by 4 Geo. I.e. 11. s. 7. " All and every per- Offenders
" son and persons who have committed or shall commit any against li & 12
" offence or offences, for which they ought to be adjudged, deem- ^*tr5ied*as" bvay
" ed and taken to be pirates, felons, or robbers, by an act made S8Hen. 8.ci5.
" in the parliament holden in the eleventh and twelfth years of
" the reign of his late majesty king William the Third, intituled
" An act for the more effectual suppression ofpiracy,jnay be tried
" and judged for every such offence in such manner and form as
" in and by an act made in the twenty-eighth year of the reign of See farther,
" king Henry the eighth is directed and appointed for the trial of j^^'g^* J9'
" pirates, and shall and ought to be utterly debarred and excluded c_ S4.
" from the benefit of clergy for the said offences ; any law or
" statute to the contrary thereof in any wise notwithstanding."
t Sect. 33. By 1 8 Geo. 2. c. 30. s. 2. it is enacted, " That any
to be tried
_„
vol. i.
s
" person again
6 for the
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same crime as
ing*1 trcaso"-

" person who shall be tried and acquitted, or convicted, accord
« ing to this act, for any of the said crimes, shall not be liable to
u be indicted, prosecuted, or tried again in Great Britain, or
" elsewhere, for the same crime or fact as high treason."
Criminals not
f Sect. 34. By 18 Geo. 2. c. 30. s. 3. it is provided, " That
ma 'bc'tri'e'd for " notmnS m tms act contained shall be construed to extend to
high treason, by " prevent any persons guilty of any of the said crimes, who shall
28 H. 8. c. is. " not be tried according to this act, from being tried for high
" treason within this realm, according to the aforesaid' act of the
" twenty-eighth year of king Henry the eighth."

A session of the f Sect. 35. And for the more speedily bringing offenders to
C°ltrtt°f beh'ld " jllst'ce' anc' *° prevent tne inconveniences occasioned by want
in iforch and " °f frequently holding a session of admiralty, it is enacted by
October yearly. 32 Geo. 2. c. 25. s. 20. " That from and after the first day of
*' June one thousand seven hundred and fifty-nine, a session of
>
" oyer and terminef and gatSl-delivery, for the trial of offences
" committed upon the high seas within the jurisdiction of the
" admiralty of England, shall be held twice at the least in every
" year ; that is to say, in the several months of March, and Octo" ber, in each year, at Justice Hall iu the Old Bailey, London ;
" except at such times as the sessions of oyer and terminer and
" gaol-delivery for the city of London and county of Middlesex
" shall be appointed to be there held ; or in such other places,
" within that part of Great Britain called England, as the lord
" high admiral of Great Britain, or the commissioners for
" executing the office of lord high admiral of Great Britain
" for the time being, or any three or more of them, shall by any
" letter or order in writing under their hands directed to the
" judge of the high court of admiralty in England for the time
" being, appoint."
Commissioners
ofthe court, and
justices of Uie
ed^take^informations of piracy, &c.

t Sect. 36. And by 32 Geo. 2. c. 25. s. 21. it is further enacted, '' That from and after the first day of June one thousand
<« seVen hundred and fifty-nine, it shall and may be lawful, not
" onty *° an(^ f°r anv one or more of the commissioners for the
" time being, named in the commission of Oyer and terminer for
<> the trying of offences committed within the jurisdiction of the
" admiralty of England, but also to and for any one or more of
" the justices of the peace for the time being, of any county,
" riding, division, or place, within that part of Great Britain
" called England, and they are hereby respectively authorised
" and empowered, from time to time, to take any information or
" informations of any witness or witnesses in writing upon oath,
" touching any piracy, felony, or robbery, done or committed, or
" charged to have been done or committed, in or upon the sea,
" or in any haven, river, creek, or place, where the admiral or ad" mirals hath or have power, authority, or jurisdiction ; and
" thereupon (if such commissioner or commissioners, or justice
" or justices of the peace respectively shall see cause) by any
" warrant or warrants under his or their hand and seal, or hands
" and seals, to cause the person or persons accused in such infor" mation or informations to be apprehended and committed to
" the gaol of the county or place wherein the same information
"or
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** or informations shall be taken, there to remain until discharged
** by due course of law."
f Sect. 37. And by 32 Geo. 2. c.25. s.22. it is further enacted,
" That such of the said commissioners, or justices of the peace,
" who shall cause any such person or persons to be committed
" as is last mentioned, shall, and he or they is or are hereby
" respectively required at the same time to oblige all aud every
f such other person or persons whom such commissioner orcom" missioners, or justice or justices of the peace shall judge neces" sary to prosecute and give evidence against the person or per" sons who shall be so committed as aforesaid, to enter into one
" or more recognizance or recognizances to his majesty, in a
*' sufficient penalty, for his, her, or their appearing at the then
" next session of oyer and terminer, and gaol-delivery, to be held
" for the jurisdiction of the admiralty of England, there to pro" secute and give evidence against the person or persons who
" sha/1 be committed as aforesaid : And if any person shall
" refuse to enter into such recognizance to prosecute or give
" evidence as shall be required, he, she, or they so refusing, shall
" be committed by any such commissioner or commissioners,
"justice or justices, to the gaol of the county or place in which
" the person so refusing shall be, until the next sessions of admi" ralty shall be held, or such persons shall enter into such recog" nizance as shall be required as aforesaid; which recognizance
" or recognizances, together with the information or informations
" taken touching the offence or offences wherewith the person
" or persons to be committed as aforesaid shall be charged, the
" said commissioner or commissioners, or justice or justices of
" the peace, before whom the same shall be taken, shall and they
" are hereby respectively required to transmit with all convenient
" speed to the register for the time being of the high court of
" admiralty of England, to be by him forthwith laid before the
" judge for the time being of the same court, and afterwards to
" be kept among the records of that court."
t Sect. 38. And by 32 Geo. 2. c. 25. s. 23. it is further The marshal,
enacted, " That the marshal of the admiralty for the time being, sheriffs, and
" and his deputy or deputies, and all sheriffs, bailiffs, stewards, "fflc^^arTto
" constables, headboroughs, tvthingmen, keepers of gaols and obey and exe" prisons, and all other officers whatsoever, for keeping of the cute a" Pre" peace (as well within liberties as without), shall, and they, and d^tsofI}„00r~
" every of them, are hereby respectively authorized and required, commissioner!!
" from time to time, diligently to execute, perform, and obey all and justices.
" such precept and precepts, warrant and warrants, and other
" order and orders, as shall at any time or times hereafter be
" made, directed, issued, or given to them or any of them
" respectively, by any one or more of the said commissioners
" named in the commission of oyer and terminer, or justices of
" the peace, by virtue or in pursuance of this act, touching any
" of the matters or things herein contained."
t Sect. S9. It hath been determined, that two justices may Rex v. Mulla recognizance for the appearance of one charged with g™^1^'
an the high seas at the sessions of admiralty, and the
J41.
ted into the exchequer.
s2
As
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As to the third point, viz. In what manner piracy is
punished.
The punishment t Seer. 40. By 28 Hen. 8. c. 15. s. 2. it is enacted, " That
of offenders.
« such as shall be convict of any such offence or offences, by
1 Salk. 85.
"
verdict, confession, or process, by authority of any such comCo. Ut.391.a.
" mission, shall have and suffer such pains of death, losses of
" lands, goods and chattels, as if they had been attainted and
" convicted of any treasons, felonies, robberies, or other the said
" offences done upon the lands."
Moor, 756. pi.
1044.
"
"
"
"
"

t Sect. 41. By 28 Hen. 8. c. 15. s. 3. it is recited, " That for
treasons, robberies, felonies, murders and confederacies done
upon the sea or seas, or in any place above rehearsed, the
offenders shall not be admitted to have the benefit of his or
their clergy, but be utterly excluded thereof and from the same,
and also of the privilege of any sanctuary."

Offenders con1" Sect. 42. By 8 Geo. 1. c. 24. s. 4. it is further enacted,
vicied on this " That all and every offender or offenders convicted of any
the benefit of " P'racv> felony, or robbery, by virtue of this act, shall not be
clergy.
" admitted to have the benefit of clergy, but be utterly excluded
" of and from the same."
3 Inst lis.
Co. Lit. 391.
s.12. °" *J'

+ Sect. 43. An attainder for this offence corrupts not the
blood, inasmuch as the statute only says that the offender shall
suffer such pains of death, &c. as if he were attainted of a felony
at common law; but says not that the blood shall be corrupted,
&c.(2)
3Tnst. lu.
Sect. 44. Yet it has been resolved, that an offender standing
Dyer, 241. 308. mute on an arraignment by force of this statute, shall have judg
ment of peine forte et dure ; for the words of the statute of
28 Hen. 8. c. 15. are, that a commission shall be directed to
hear and determine such offences after the course of the common
law of the land, &c.—f But by 12 Geo. 3. c. 3. " standing mute
" in piracy amounts to a conviction, and the court shall award
" the same judgment as on a conviction by verdict or confes" sion."
As to the fourth particulak, viz. Of the means which
may be used to prevent piracy.
Encouragement
+ Sect. 45. By 11 and 12 Will. 3. c. 7. s. 11. it is recited,
for commanders « That it will conduce to the suppressing of robberies on the
and manners to
■/■ j
,
■
,
, ,,
,
,
defend their
sea» " due encouragement be given, and rewards allowed to such
ships against
commanders, masters, and other officers, seamen and mariners,
pirates, &c.
as snall either bravely defend their own ships^ or take, seize, and
destroy pirates, sea rovers, and enemies;" and enacted, " That
" when any English ship shall have been defended against any
" pirates, enemies or sea rovers, by fight, and brought to her
" designed port, in which fight any of the officers or seamen
*' shall
(2) Lord Hale thinls that an indictment for
piracy before commissioners under st, H. 8. may
be framed on an indictment at common law,
namely, vi et armis etfelatiice, for that piracy upon
the -statute is robbery; and that offenders have

been indicted, convicted, and executed for it in
the King's Bench as for a robbery. But, bowever this might have been formerly, there appears
no instance of any such proceeding for several
centuries. (2 Bast, 805.)
,
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" shall have been killed, or wounded, it shall and may be lawful
" to and for the judge of his majesty's high court of admiralty,
" or his surrogate in the port of London, or the mayor, bailiff, or
" chief officer in the several out-ports of this kingdom, upon the
" petition of the master or seamen of such ship, so defended as
" aforesaid, to call unto hiin four or more good and substantial
" merchants, and such as are no adventurers or owners of the
" ship or goods so defended, and have no manner of interest
" therein, and by advice with them to raise and levy upon the
" respective adventurers and owners of the ship and goods so
" defended, by process out of the said court, such sum or sums
" of money as himself and the said merchants, by plurality of
" voices, shall determine and judge reasonable, not exceeding
** two pounds per centum of the freight, and of the ship and
" goods so defended, according to the first costs of the goods;
" which sum or sums of money so raised shall be distributed
" among the captain, master, officers, and seamen of the said
" ship, or widows and children of the slain, according to the
" direction of the judge of the said court, or his surrogate in the
" port of London, or the mayor, bailiff, or chief officer in the
" several out-ports of this kingdom, with the approbation of the
" merchants aforesaid, who shall proportion the same, according
" to their best judgment, unto the ship's company as aforesaid,
" having special regard unto the widows and children of such as
" shall have been slain in that service, and such as have been
" wounded or maimed."
t Sect. 46. By 11 and 12 Will. 3. c. 7- s. 12. And for the Reward to disbetter and more effectual prevention of combinations and con- coverer of any
federacies for the running away with or destroying of any ship, J^jJJ^™'
goods or merchandizes, it is further enacted, " That a reward of with ship, &c.
" ten pounds for every ship or vessel, of one hundred tons, •
" or under, and fifteen pounds for every ship or vessel of a
" greater burthen, shall be paid by the captain, commander, or
" master of every ship or vessel, wherein any such combination
" or confederacy shall be set on fool for the running away with
" or destroying any such ship, or the goods and merchandizes
" therein laden, to such person as shall first make a discovery
" thereof, upon due proof of such combination or confederacy ;
" the same to be paid at the port where the wages of the seamen
" of the said ship are or ought to be paid, after such discovery
'* and proof made."
f Seer. 47. By 1 1 and 12 Will. 3. c. 7. s. 17. " And for the Seamen desertprevention of seamen deserting of merchant ships abroad in parts ,nS merchant
beyond the seas, which is the chief occasion of their turning Vag's." 08°
pirates, and of great detriment to trade and navigation in
general;" it is enacted, '* That all such seamen, officers or
" sailors, who shall desert the ships or vessels wherein they are
" hired to serve for that voyage, shall for such offence forfeit all
" such wages as shall be then due to him or them."
t Sect. 48. By 8 Geo. 1. c. 24. s. 2. it is enacted, "That ships and the
" every ship or vessel which shall be fitted out with a design to
f"[if"ted*
" trade with, or supply, or correspond with any pirate, and all crowlli half to
" and every goods and merchandizes put on board the same for the discoverers.
" any
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" any intent or purpose to trade with any pirate, felon or robber
" on the seas, shall be ipso facto forfeited; one moiety thereof to
" the use of the king's majesty, his heirs and successors, the
" other moiety to the person or persons who shall first make
" discovery, and give information of such intent or design; and
" such person or persons, who shall first make such discovery,
" shall and may sue for and recover the said ship or vessel, and
" all aud every the goods and merchandizes on board the same,
" in the higli court of admiralty."
Seamen maimed
in fight against
pirates, shall re
ceive the re
wards in 22 and
23 Car. 2. c. 11.
and be admitted
into Greenwich
Hospital.

t Sect. 49. By 8 Geo. 1. c. 24. s. 5. "To the end that a
further encouragement may be given to all seamen and mariners
to fight and defend their ships from pirates, it is enacted, " That
" in case any seaman or mariner on board any merchant ship or
" vessel, or any other ship or vessel, shall be maimed in fight
" against any pirate, every such seaman and mariner, upon due
" proof of his being maimed in such fight, shall not only have
" and receive the rewards already appointed by a statute made
" in the twenty-second and twenty-third years of the reign of
" king Charles the Second, intituled, An act to prevent the deliver" big up of merchant ships, and for the increase of good and
" serviceable seamen, but shall also be admitted into and provided
" for in Greenwich Hospital, preferable to any other seaman or
" mariner who is disabled from service, or getting a livelihood,
" merely by his age."

Masters or sea
men not defend
ing themselves
against pirates,
&c. forfeit their
wages and suf
fer six months
imprisonment.

f Sect. 50. By 8 Geo. 1. c. 24. s. 6. it is further enacted,
" That in case any commander, master, or other officer, or any
" seaman or mariner of any merchant ship or vessel which carries
" guns and arms, shall not, when they are attacked by any pirate,
" or by any ship or vessel on which any such pirate is on board,
" fight and endeavour to defend themselves, and their said ship
" or vessel, from being taken by the said pirate, or shall utter
" any words to discourage the other mariners from defending the
'* ship, and by reason thereof the said ship or vessel shall fall
" into the hands of such pirate; then, and in every such case;
" every such commander or master, or other officer, and every
" seaman or mariner, who shall not fight and endeavour to defend
" and save the said ship or vessel, or who shall utter any such
" words as aforesaid, shall lose and forfeit all and every part of
" the wages due to him and them respectively, to the owner aud
" owners of the said ship or vessel, and shall not be permitted to
" sue for or recover the same, or any part thereof, in any court
" either of law or equity, and as a farther punishment shall suffer
" six months imprisonment."

Masters shall
not advance to
any seaman
above half his
wages while be
yond sea.

t Sect. 51. By 8 Geo. 1. c. 24. s. 7. " And for prevention of
seamen or mariners deserting (3) merchant ships or vessels
abroad in the plantations, or in any other parts beyond the seas,
which is the chief occasion of their turning pirates, and of great
detriment to trade and navigation, and is- chiefly occasioned by
the owner or owners of ships or vessels paying wages to the
seamen or mariners when abroad:" it is enacted, " That no
" master or owner of any merchant ship or vessel shall pay or
*' advance,
(3) For penalties on Captains leaving seamen abroad, vide ante, p. 120.
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" advance, or cause to be paid or advanced to any seaman or
" mariner, during tlie time he shall be in parts beyond the seas,
" any money or effects upon account of wages exceeding one
" moiety of the wages which shall be due at the time of such
" payment, until such ship or vessel shall return to Great Bri" tain or Ireland, or the plantations, or to some other of his ma" jesty's dominions whereto they belong, and from whence they
" were first fitted out ; and if any such master or owner of such
" merchant ship or vessel shall pay or advance, or cause to be
" paid or advanced, any wages to any seaman or mariner above
*' the said moiety, such master or owner shall forfeit and pay
" double the money he shall so pay or advance, to be recovered
" in the high court of admiralty, by any person who shall first
* ' discover and inform of the same."

CHAP. XXI.
OF FORGERY.
Of Forgery there are two kinds ; First, by common law.
condly, by the statute.

Se- Rrjtt_ 16<
Flcta, 2. c. 22.

Sect. 1. Forgery by the common law seemeth to be an
offence in falsely and fraudulently making or altering any matter
of record ; or any other authentic matter of a public nature ; as
a parish register, or any deed or will ; punishable by fine and
imprisonment, and such other corporal punishment as the court
in discretion shall think proper. (I)
For the better understanding whereof I shall endeavour to
shew,
1. In what cases the making or altering of a writing shall be
said to be so far false and fraudulent, as to amount to forgery.
2. That a man may be guilty of forgery in respect of all the
abovementioned writings, and no other.
Sect. 2. As to the first particular, it is said to be possible for
a man knowingly to make a deed in his own name, and also to
sign and seal it himself, which yet, in judgment of law, may be
no better than a downright forgery ; as if a man make a feoff
ment of certain lands to J. S. and afterwards make a deed of
feoffment
tance,
a
warrant
of
attorney, a bill of exchange.
(t) This definition of forgery is wholly inap
plicable to the crime as now constituted by a va And they made this distinction between forgery
riety of statute*, and indeed it seems hardly to at common law, and cheats by means of false
have been a correct definition at common law ; for, tokens, under the stat. 33 Hen. 8. c. 1. that by
although Hawkins says that a man cannot be the statute it was necessary the party should re
guilty of forgery in other writings than those spe ceive an actual prejudice, which was not necessary
cified, vi*. " any matter of record, or any authen- in forgery ; in the latter case, it was sufficient if
" tic matter of a public nature," yet in a subse the party might be prejudiced by it.—See also
quent case, in which the whole of that matter was E. P. C. vol. 2. 862. Forgery, in its now en
fully discussed by the court, (R. t>. J. Ward, larged sense, is defined to be the " fraudulent
2 Lord Raymond, 1461,) they held that at com " making or alteration of a writing to the prejumon law it was forgery to make false private wri " dice of another man's right."
tings, as a bill of sale, bill of lading, an acquit

2G4
3 Inst. 169.
Pulton, 46.
27 H. 6. 3.
Moor, 655.
759.
Noy, 101.
S lint. 170.
Con. Dyer, 288.

3 Inst. 171.

3 Modern, 66.
8 Modern, 192.
Fitzgib. 361.
12 Mod. 493.
496.
Strange, 69.
3 Inst. 169.
Moor, 619.
3 Inst. 169.

Vide Moor,
619.
3 Modern, 66.

Vide 2 R. Ab.
28, 29.
11 Coke, 27.

Foster, 116.

Pulton, 46.
21 U. 6. 4.

Noy, 99.
Moor, 655.
Salk. 375.
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feoffment of the same lands to J. D. of a date prior to that of
the feoffment to J. S. in which case he is said to be guilty of
forgery, because he knowingly falsifies the date, in order to de
fraud his own feoffee, by making a second conveyance which at
the time he had no power to make. Also it is said, that his
crime would have been no less, if by his conveyance he had
passed only an equitable interest for good consideration, and had ■
afterwards by such a subsequent antedated conveyance endea
voured to avoid it. Also in many other cases a writing may be
said to be forged where neither the hand nor seal of any one are
forged ; as where one being directed to draw up a will for a sick
person, doth insert some legacies therein of his own head ; or
where one finding another's name at the bottom of a letter at a
considerable distance from the other writing, causes the letter to
be cut off, and a general release to be written above the name,
and then takes off the seal, and fixes it un,der the release ; or
where one inserts into an indictment the names of those against
whom in truth it was not found ; or where one makes any frau
dulent alteration of the form of a true deed in a material part of
it ; as by making a lease of the manor of Dale appear to be a
lease of the manor of Sale, by changing the letter D. into an S.
or by making a bond for five hundred pounds, expressed in
figures, seem to have been made for five thousand, by adding a
new cypher. But Sir Edward Coke seems to say, that a deed so
altered may more properly be called afalse than aforged writing,
because it is not forged in the name of another, nor his seal nor
hand counterfeited. But I see no good reason why such an
alteration of a deed should not as properly be called forgery, as
the entire making of a new deed in another's name; for in both
cases not only the fraud and villainy are the very same, but also
a man's hand and seal are falsely made use of to testify his assent
to an instrument, which after such an alteration is no more his
deed than a stranger's. Also the notion of forgery doth not
seem so much to consist in the counterfeiting a man's hand and
seal, which may often be done innocently, but in the endeavour
ing to give an appearance of truth to a mere deceit and falsity,
and either to impose that upon the world as the solemn act of
another, which he is no way privy to, or at least to make a man's
own act appear to have been done at a time when it was not
done, and by force of such a falsity to give it an operation, which
in truth and justice it ought not to have, as appears by the fore
going cases in this section, to most of which Sir Edward Coke
himself seems to agree.
Sect. 3. But it seemeth to be clear, that he who writes a deed
in another's name, and seals it in his presence, and by his com
mand, is not guilty of forgery, because the law looks on this as
the other's own sealing.
Sect. 4. Also it hath been adjudged, that he shall not be
punished for forgery who raseth out the word iibris out of a
bond made to himself, and putteth in marcis, because here is no
appearance of a fraudulent design to cheat another, and the
alteration is prejudicial to none but to him who makes it, whose
security for his money is wholly avoided by it ; yet it is said, that
it

Ch. 21.

OF FORGERY.

it would be forgery, if by the circumstances of the case it should
any way appear to have been done with an eye of gaining an
advantage to the party himself, or of prejudicing a third person.
Also it is bolden, that such an alteration, even without these cir
cumstances, is a misdemeanor, though it be no forgery.
Sect. 5. It hath been resolved, that a man shall not be ad
judged guilty of forgery for writing a will for another without any
directions from him, who becomes non compos before it is brought
to him ; for it is not the bare writing an instrument in another's
name without his privity, but the giving it a false appearance of
having been executed by him, which makes a man guilty of for
gery.
Sect. 6. It is said, that regularly a man cannot commit an act
of forgery by a bare nonfeasance, as by omitting a legacy out of
a will, which he is directed to draw for another. Yet it hath
been holden by some, even in this very case, that if the omission
of a bequest to one cause a material alteration in the limitation
of a bequest to another, as where the omission of a devise of an
estate for life to one man causeth a devise of the same lands to
another to pass a present estate, which otherwise would have
passed a remainder only, he who makes such an omission is
guilty of forgery. In this case the first enquiry should be, with
what intention the omission was made.
, Sect. 7. It seemeth to be no way material, whether a forged
instrument be made in such a manner, that if it were in truth
such as it is counterfeited for, it would be of validity, or not;
and upon this ground it hath been adjudged, that the forgery of
a protection in the name of A. B. as being a member of parlia
ment, who in truth at the time was not a member, is as much a
crime as if he were.
And now I am to shew, in the second place, that a man may
be guilty of forgery at common law in respect of any of the
abovementioned writings, and of no other.
Sect. 8. And first it is clear, that one may be guilty thereof
by the common law, by counterfeiting a matter of record ; for
since the law gives the highest credit to all records, it cannot but
be of the utmost ill consequence to the public, to have them
either forged or falsified.
496.
Sect.g. Secondly, Also there seemeth to be no doubt but
that one maybe guilty of this crime by the common law, by
forging any other authentic matter of a public nature, as a (a)
privy seal, or a (6) licence from the barons of the Exchequer to
compound a debt, or a (c) certificate of holy orders, or a (d) protection from a parliament man.

265

Moor, 760.

Moor, 760.
Nov» 101-

isid. 142.

m.Ab. 65.76.
Yelv. 146.
j'j^Jj'^8'
8 Mod-' 19'&
12 Mod. 493.
Strange, 69.
(<»)iR.Abr.
c. Car. 326.
1 Jones, 325.
^,fjgy ' 65,
(c) x LeT. isa.
w 1 Sid. 142.

Sect. 10. Thirdly, It is also unquestionable, that a man may (e)iR.Ab. 66.
be in like manner guilty of forgery at common law, by forging q"^™^' 81"
a (e) deed ; and surely there cannot be any reason to doubt, but j gjd.'t78.
that one may be equally guilty by forging a (f) will, which can- 3 Leon. 170.
not be thought to be of less consequence than a deed. But I $M^'760'
do not find this point any where directly holden.
D>er, 302. It
is now made felony by 2 Geo. 2. c. 25. Vide postea, Private Documents.
Sect.
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3 Leon. 231.
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853. ' '
3 Buls. 265.
^Yel'^Ho'166'
l Bulst. 265.
(i) F. N. B.
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Sect. 11. As to other writings of an inferior nature, it seems
to have been generally laid down as a (g) rule, that the counterfeiting of them is not properly forgery ; (A) and some have gone
80 far as to hold, that the forging another's hand, and thereby
receiving rent due to him from his tenants, is not punishable at
» an(* tneref°re ll cannot but be more safe to proceed against
offences of this nature, as cheats than as forgeries ; but surely it
cannot be proved by any good authority, that such base crimes
are wh°My disregarded by the common law, as not deserving a
public prosecution ; for the opinion in the books above cited,
that they are punishable by no law, seems by no means to be
maintainable, since many of them are most certainly punishable
by force of 33 Hen. 8. c. 1. which is set forth at large in the
twenty-third chapter. Neither can it be a convincing argument,
that they are not punishable at common law, (i) because they are
of a private nature, since deeds concerning private matters are
also of a private nature, as much as other writings concerning
such matters : yet no one will say, that the making a false deed
concerning a private matter is not punishable at common law.
But perhaps it may be reasonable to make this distinction be
tween the counterfeiting of such writings, the forgery whereof
hath been already shewn to be properly punishable as forgery,
and the counterfeiting of other writings of an inferior nature, that
the former is in itself criminal, whether any third person be
actually injured thereby or not, but that the latter is no crime,
unless some one receive a prejudice from it. (2)
Sect. 12. Thus far of fohgeey by common law.
We are now to consider of forgery by statute, which depends
upon a great variety of enactments relating to the following mat
ters.
1. To records.
2. To the public funds and stocks of public companies.
3. To notes and other securities of the bank of England and
other public companies.
4. To stamps.
5. To official papers, securities and documents.
G. To private papers, securities and documents.

1. Records.
3 Inst 71, 72.
+ Sect. 1. The offence of embezzling, defacing, or altering any
l Hale, 616.
record, without due authority, is an offence at common law,
highly punishable by fine and imprisonment, &c.
t Sect. 2. By 8 Hen. 6. c. 12. it is ordained, " That if any
" record or parcel of the same, writ, return, panel, process, or
*' warrant of attorney, iu the king's courts of chancery, exche" quer,
(2) See also the case of Leander Fawcctt, for great majority of the judges hold this to be a forforging an affidavit and order to procure his dis- gery at common law. H E. P. C. 864.
charge, he being in custody for a contempt. A
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" quer, the one bench or the other, or in his treasury, be wil" lingly stolen, taken away, withdrawn, or avoided, by any clerk,
" or by other person, because whereof any judgment shall be
" reversed ; that such stealer, taker away, withdrawer, or avoider,
" their procurators, counsellors, and abettors, thereof indicted,
" and by process thereupon made thereof duly convict by their
** own confession, or by inquest to be taken of lawful men,
" (whereof the one half shall be of the men of any court of the
" same courts, and the other half of the other,) shall be judged
* for felons, and shall incur the pain of felony: and that the
" judges of the said courts, of the one bench or of the other,
" have power to hear and determine such defaults before them,
" and thereof to make due punishment, as afore is said."
Sect. 3. In the construction of this clause, it hath been holden :
Sect. 4. First, That it extends only to the courts which are 3Inst7i.
expressly named ; and to the court of chancery so far only as it g^ale' 646 to
proceeds according to the course of the common law.
Sect. 5. Secondly, That it extends not to such offence by the 3 Inst. 72.
judges of any court ; for whereas it begins with expressly naming
clerks, which are inferior to them, it shall not be intended to
include them under the general words following.
Seer. 6. However, by 8 Ric. 2. c. 4. " Judges as well as 2 R 3. 10.
" clerks are to pay a fine to the king, and make satisfaction to gft^'^l
" the party for falsely entering pleas, or rasing rolls, or changing g" xresp. 31.
" verdicts, to the disherison of any one."
Sect. 7. And judges are highly punishable at common law for Con. B. prcother offences ot like nature, as for inserting a bill of indictment *n^3. ™<*icL
not found by the jury among those which were found, and such 3 1^72.
like ; and Justice Ingram, in the reign of Edward the First,
was fined eight hundred marks, for'rasing a fine of thirteen shil
lings and four-pence, set on a poor man, and making it six shil
lings and eight-pence.
Sect. 8. Thirdly, That not only such an alteration whereby
a judgment is actually reversed, but also such whereby it is
reversible, whether it were made before or after the judgment
w as given, or whether it be or be not afterwards amended by the
court, is within this act; for those words in the statute, *' where" by any judgment shall be reversed," arc taken to have the same
purport as if it were said, " whereby any judgment shall be
" annulled, or lose its force or effect ;" for it is plain, that the
statute cannot intend that the judgment must be actually re
versed by writ of error, because it speaks of stealing or carrying
away, or avoiding of records, which makes it impossible that the
judgment should be reversed at all, because no writ of error can
remove a judgment which appears not. And it has been holden,
that if A. B. be outlawed by the name of A. C. and afterwards
the record be rased, and A. B. inserted, the offence is within the
statute, because the record against A. C. is annulled, and the
judgment prevented, which might have been given on a writ of
error for this defect.
Sect.

2 Roll. 81.

2 R, 3. 10.
g^p^f*"
n
3'4
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2 R. 3. 10,11.
Secf. 9. Fourthly, If the offence were committed partly in
S. P. C. 36.
one county and partly in another, but not so as to amount to a
o ust. 7j.
complete offence within the statute in either, that the party can
not be indicted for a felony, because the counties cannot join in
an indictment, and that which is done in one cannot be found in
another, but that he may be indicted for a misprision in either
county.
3 Inst. 7«.
Sect. 10. Fifthly, That the act, by making those who are acCon.S. P.C.44. cessary before the fact principal felons, does not mean any way to
favour those who are accessary after, but to leave them to the
general construction of the law.
3 lnst.73.
Sect. 11. Sixthly, That by the last clause of the act, the jus
tices of either bench have a concurrent authority, and that they
which shall first enquire shall proceed ; and that if the offence
. _
were committed in the county where the benches sit, they need no
i..
other commission ; but if it were done in another county, that
• ■ they must have a special commission : and if in London, that they
3 Inst 7?.
shall have a commission in which the mayor shall be omitted ;
2 R. 3. ii.
for the charters of the city, which require that he shall be a prin
cipal in every commission, extend not to such causes which are
specially limited to particular judges.

.

2. Public Funds and Stocks of Public Companies.
The statute 8 Geo. I. c.22. and 31 Geo. 2. c. 22. s. 77. pro
tect from forgery all the public funds, then, or since esta
blished by authority of Parliament. The stat. 3 1 Geo. 2. c. 22.
s. 77. and 4 Geo. 3. c. 25. s. 15. extend the same protection
to the parliamentary funds or stocks of public companies ; and
the 8 Geo. 1. c. 22 especially includes the South Sea company, as
the 9 Geo. I.e. 12 and other acts, especially include particular
orders and public annuities.

t Sect. 1. By 8 Geo. 1. c. 22. it is recited, " That of late
divers frauds and abuses have been committed by forging and
counterfeiting the hands of some of the proprietors of the shares
of and in the capital stock and funds of such body or bodies po
litic or corporate, as are established by act or acts of parliament in
that behalf, or some of them, or by forging or counterfeiting the
hands of persons entitled to the dividends attending the said shares,
or some of them, or by forging or counterfeiting the hands of
persons entitled to annuities, in respect whereof the proprietors
have transferable shares in a capital stock or stocks established
by act or acts of parliament, in proportion to their respective an
nuities ; and divers frauds and abuses have been or may be com
mitted by persons falsely and deceitfully personating the true and
real proprietors of the said shares in stock, annuities and divi
dends, or some of them :" Now for the better preventing such
Forging letters pernicious practices for the future, it is enacted, " That if any
of attorney, &c. .< person or persons whatsoever shall forge or counterfeit, or pro" cure to be forged or counterfeited, or knowingly and wilfully
" act or assist in the forging or counterfeiting any letter of attor" ney, or other authority or instrument to transfer, assign, sell or
" convey any such share or shares, or any part of such share or
" shares of and in such capital stock or stocks as aforesaid, or
'* any
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" any of them, or to receive any such annuity or annuities, divi" dend or dividends as aforesaid, or any of them, or any part
" thereof, or shall forge or counterfeit, or procure to be forged or counterfeiting
" or counterfeited, or knowingly and wilfully act or assist in the prictors[&™
*' forging or counterfeiting any the name or names of any the prc" prietors of any such share or shares in stock, or of any the per" sons entitled to any such annuity or annuities, dividend or
" dividends as aforesaid, in or to any such pretended letter of
" attorney, instrument or authority, or shall knowingly and frau" dulently demand, or endeavour to have any such share or shares
" in stock, or any part thereof, transferred, assigned, sold or con" veyed, or such annuity or annuities, dividend or dividends, or
" any part thereof, to be received by virtue of any such counter" feit or forged letter of attorney, authority or instrument, or
" shall falsely and deceitfully personate any true and real proprie- or faisely ^
" tors of the said shares in stock, annuities and dividends, or any sonating real
** of them, or any part thereof, and thereby transferring or endea- ProPricto™ <* '
" vouring to transfer the stock, or receiving or endeavouring to feio"y. °"
" receive the money of such true and lawful proprietor, as if such
" offender were the true and lawful owner thereof ; then and in
" every or any such case, all and every such person and persons
" (being thereof lawfully convicted in due form of law) shall be
" adjudged guilty of felony, and shall suffer as in cases of felony
" without benefit of clergy."
'
t Sect. 2. By 31 Geo. 2. c. 22. s. 77. it is recited," That Penalty in the
doubts may arise whether the punishment inflicted by 8 Geo. 1. ntended^o^his
c. 22. on persons guilty of the several species of forgery, and other act, ice
offences therein mentioned, extends to the commission of the like
forgery and offences in relation to such capital stocks and funds
as have been established by the authority of parliament, since the
passing of the said act, and may be hereafter established ;" there
fore it is enacted, " That if any person or persons whatsoever shall
" forge or counterfeit, or procure to be forged or counterfeited,
" or knowingly and wilfully act or assist in. the forging orcounter" feiting any letter of attorney, or other authority or instrument,
" to transfer, assign, sell or convey any share or shares, or any part
" of any share or shares, of or in any such capital stock or funds
" of any body or bodies politic or corporate established, or
" which shall be established, by any act or acts of parliament ;
" or to receive any dividend or dividends attending any share or
" shares, or any part of any share or shares, of or in any such
" capital stock or funds as aforesaid; or to receive any an" nuity or annuities, in respect whereof any proprietor or pro" prietors have or shall have any transferable share or shares of or
" in any capital stock or stocks which now are, or hereafter shall
" be established by any act or acts of parliament, in proportion
" to their respective annuities ; or shall forge or counterfeit, or
" procure to be forged or counterfeited, or knowingly and wilfully
" act or assist in the forging or counterfeiting any the name or
" names of any the proprietors of any such share or shares in
" stock, or of any the persons intitled to any such annuity or an" nuities, dividend or dividends, as aforesaid, in or to any such
" pretended letter of attorney, instrument or authority ; or shall
" knowingly
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" knowingly or fraudulently demand, or endeavour to have any
" such share or shares in stock, or any part thereof, transferred,
" assigned, sold or conveyed, or such annuity or annuities, divi" dend or dividends, or any part thereof, to be received by virtue
" of any such counterfeit or forged letter of attorney, authority or
" instrument ; or shall falsely and deceitfully personate any true
*' and real proprietors of the said shares in stock, annuities and
" dividends, or any of them, or any part thereof, and thereby
" transferring or endeavouring to transfer the stock, or receiving,
" or endeavouring to receive the money of such true and lawful
" proprietor, as if such offender were the true and lawful owner
" thereof; then, and in every or any such case, all and every such
" person or persons, being thereof lawfully convicted in due
" form of law, shall be deemed guilty of felony, and suffer death
" as a felon, without benefit of clergy."
Penalty of forgtxansfenii10
stock"rtoreccive any dividends or annmties thereon ; or
the fraudulent
personating the
owners thereof ;

f Sect. 3. By 4 Geo. 3. c. 25. s. 15. it is recited, "That
it is necessary that provision should be made for more effectually preventing the forging powers to transfer auy such
stock, or to receive such dividends or annuities, as are hereinafter mentioned, and the fraudulent personating the owners
,
,
r ,* ,
r
.?
thereof; and therefore it is enacted, " lhat it any person or
" persons whatsoever shall forge or counterfeit, or procure to be
ti forge(j or counterfeited, or knowingly and wilfully act or assist in
" the forging or counterfeiting any letter of attorney, or other autho" rity or instrument, to transfer, assign, sell or convey, any share
" or shares, or any part of any share or shares, of and in any capital
" stock or stocks of any body or bodies politic or corporate, which
" now are, or hereafter shall be, established by any act or acts of
" parliament ; or any share or shares, or any part of any share or
" shares, of and in any annuities in respect whereof the proprie" tors of such annuities have or shall have transferable shares in
" any capital stock or stocks now established, or which shall
" hereafter be established by any act or acts of parliament, in
" proportion to their respective annuities ; or any share or shares,
" or any part of any share or shares, of or in any other transfer" able annuities, which now are or hereafter shall be established
" by any act or acts of parliament; or to receive any such annuity
" or annuities, or any dividend or dividends attending such shares,
" or any of them, or any part thereof ; or shall forge or countcr" feit, or procure to be forged or counterfeited, or knowingly and
" wilfully act or assist in the forging or counterfeiting, any the
" name or names of any the proprietors of any such share or
" shares in stock, or of any the persons intitled to any such an" nuity or annuities, dividend or dividends as aforesaid, in or to
" any such pretended letter of attorney, instrument or authority;
*' or shall knowingly and fraudulently demand, or endeavour to
" have any such share or shares in stock or annuities, or any part
" thereof, transferred, assigned, sold, or conveyed, or such an" nuity or annuities, dividend or dividends, or any part thereof,
" to be received by virtue of any such counterfeit or forged letter
" of attorney, authority, or instrument ; or shall falsely and deceit" fully personate any true and real proprietor of the said shares
" in stock, annuities and dividends, or any of them, or any part
" thereof,

Ch. 21.

OF FORGERY.

271

thereof, and thereby transferring or endeavouring to transfer
" the stock or annuities, or receiving or endeavouring to receive,
" the money of such true and lawful proprietor, as if such offen" der were the true and lawful owner thereof ; then, and in every
" or any such case, all and every such person and persons (being
" thereof lawfully convicted, in due form of law) shall be adjudged „ fe|ony wjlh.
'* guilty of felony, and shall suffer as in cases of felony without °"t benefit of
" benefit of clergy."
cler6Jf Sect. 4. By 33 Geo. 3. C 30. S. 1 . IT IS RECITED, That the laws Persons making,
now in being have been found insufficient to prevent forgeries and or assisting in
frauds in the transferring stocks, annuities, and other public funds, fcjfjjf6,^^,,
transferable at the bank of England; and that, for the better pre- any other
venting such forgeries and frauds in future, it is necessary that names than the
further provision should be made, as well to prevent frauds prac- ^ feionsu.'',J'
tised by persons taking upon themselves to make transfers, in the
books of the governor and company of the bank of England, of
stock or annuities, or other funds, transferable as aforesaid,
whereof such persons are not the true owners and proprietors, as
to prevent forgeries of such transfers in the names of the true
owners or proprietors : and that it is also necessary, the better to
prevent such forgeries and frauds, that the public accounts be
tween the governor and company of the bank of England and the
several owners and proprietors of stock, annuities, ana other funds,
transferable at the bank of England, should be secured from fal
sification by means of false entries therein, or of the alteration of
any of the words or figures thereof, or by any other ways or means
whatsoever: and enacted, " That if any person or persons
" shall wilfully make, or assist in making, any transfer of any
" interest, part, or share of or in any stock or stocks, annuity or
" annuities, or other funds, transferable at the bank of England,
" in any of the books of the said governor and company of the
" bank of England, in which transfers of stock, annuities, or other
" funds, as aforesaid, are made, in the name or names of any per" son or persons not being the owner or owners, or proprietor or
" proprietors, of such stock, annuities, or other funds, transfer" able as aforesaid, with intent to defraud the said governor and
" company of the bank of England, or any other body politic or
" corporate, or any person or persons whatsoever, such person or
" persons so making, or assisting in making, such transfer as
" aforesaid, shall be deemed guilty of felony, and shall suffer death
" as a felon or felons, without benefit of clergy."
t Sect. 5. By 33 Geo. 3. c. 30. s. 2. it is further enacted, " That also persons
" if any person or persons whatsoever shall falsely make, forge, or [°^nng;n°f0r5l
" counterfeit, or cause or procure to be falsely made, forged, or ing, transfers,
" counterfeited, or shall willingly act or assist in the falsely making, &c.
" forging or counterfeiting of any transfer of any interest, part, or
" share of or in any stock or stocks, annuity or annuities, or other
" funds, transferable, or which, by any act or acts of parliament,
" shall hereafter be made transferable, at the bank of England,
" or of or in the capital stock belonging, or which hereafter shall
" or may belong to the said governor and company of the bank
" of England, called bank stock, or shall utter or publish as true
" any such false, forged, or counterfeited transfer as aforesaid,
" knowing
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"
"
"
"
"
'*

knowing the same to be false, forged, or counterfeited, with intent to defraud the said governor and company of the bank of
England, or any other body politic or corporate, or any person
or persons whatsoever ; all and every person or persons whatsoever so offending shall be deemed guilty of felony, and shall
suffer death as a felon or felons, without benefit of clergy."

"
"
"
"
"
"
"
"
"
"
"
"
"
"

t Sect.6. By 33 Geo. 3. c. 30. s. 3. it is further enacted, " That
if any person or persons shall wilfully make, or assist in making,
any false entry , or shall wilfully alter, or assist in altering, any word
or figure in any entry in the books of account kept by the said
governor and company of the bank of England, wherein the several accounts of the owners or proprietors of stock, annuities,
or other funds, transferable at the bank of England, are entered
and kept, or shall in any manner wilfully falsify the accounts of
such owners and proprietors in the books of the said governor
and company, wherein such accounts are entered and kept, with
intent to defraud the said governor and company of the bank of
England, or any other body politic or corporate, or any person
or persons whatsoever, every such person or persons so offending shall be deemed guilty of felony, and shall suffer death as a
felon or felons, without benefit of clergy."

By 33 Geo. 3. c. 30. s. 4. it is recited, That in order to
cover and conceal forgeries and frauds in transfers, dividend war
rants have been sometimes made out for different sums than the
sums really due: and ENAcfED, " That if any clerk, officer, or
* servant of, or other person or persons employed or intrusted by,
" the said governor and company, shall knowingly or willingly
" make out or deliver, or cause or procure to be made out or de" livered, or willingly act or assist in the making out or deliver* ing of any dividend warrant for a greater or less amount than
" the person or persons, on whose behalf, or pretended behalf,
" such dividend warrants shall be made out, is or are intitled to,
" with intent to defraud the said governor and company of the bank
" of England, or any other body politic or corporate, or any per" son or persons whatsoever, all and every such person or persons
" so offending, and being in due form of law convicted of any such
" offence or offences as aforesaid, shall be transported for seven
" years."
By stat. 37 Geo. 3. c. 122. reciting that "whereas by the sta
tutes creating and authorising the transfer of the several public
stocks, &c. transferable at the bank of England, it is provided,
that all assignments or transfers thereof, shall be entered and re
gistered in books to be kept by the accountant general of the
bank, which entries shall be signed by the parties making such as
signments or transfers; or, if such parties be absent, by their re
spective attorney or attornies thereunto lawfully authorised in
writing under their hands and seals, to be attested by two or more
credible witnesses ; and the same regulation is prescribed and ob
served with respect to the attestation of letters of attorney for the
transfer of any part of bank stock ;" and further reciting that the
same regulation prevails with respect to South Sea and East India
stock, and that it is expedient that further provision should be
made
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made for the prevention of frauds, it is enacted, " That if any
*' person or persons whatever shall, from and after the 1st day
" of August, 1 797, falsely make, forge, or counterfeit, or cause or
" procure to be falsely made, forged, or counterfeited, or shall wil" lingly act or assist in the false making, forging, or counterfeiting
" the name or names, hand-writing or hands-writing of any person
" or persons, as or purporting to be the witness or witnesses at" testing the execution of any letter of attorney or other authority,
" or instrument to transfer, assign, sell, or convey any iuterest,
" part or share of or in any stock or stocks, annuity or annuities,
* or other funds, or the dividends thereof, transferable, or which,
" by any act or acts of parliament, shall hereafter be made trans" ferable at the bank of England, or of or in the capital stock
" belonging, or which hereafter shall or may belong, to the go" vernor, &c. of the bank of England, called bank stock, or to the
" governor, &c. (of the South Sea company), or under their care or
" management, or of or in the capital stock belonging to the
" (East India Company) commonly called East India stock ; or
" of any letter of attorney or other authority, or instrument, to
° receive any dividend or dividends on any of the said stocks,
" annuities or other funds ; or shall alter, or publish as true, any
** such letter of attorney or other authority, or instrument, con" taming such false, forged or counterfeited name or names, hand" writing or hands-writing of such attesting witness or witnesses
" as aforesaid, knowing stich name or names, hand-writing or
" hands-writing, to be false, forged, or counterfeited ; all and
" every person or persons whatever so offending, and being con" victed of any such offence, shall be adjudged guilty of felony,
" and shall be transported for seven years; or shall be adjudged
'' to suffer such lesser punishment as the court before whom
" such offender or offenders shall be tried, shall think fit to
" award."
The statutes 35 Geo. 3. c. 66. and 37 Geo. 3. c. 46. for making
certain annuities created by the parliament of Ireland payable at
the bank of England, protect these annuities by the same provi
sions that protect the English funds.
The statute of 9 Geo. 1. c. 12. for the more easy assigning or
transferring of certain redeemable annuities payable at the ex
chequer by endorsements on the standing orders of the same,
enables the proprietors of the said standing orders made forth, or
to be made forth in pursuance of certain acts therein recited, by
proper words of assignment to be endorsed, or such order to assign
and transfer the same, and then by sect. 4. declares and enacts
any person forging such assignments, or any letter of attorney to
receive the interest growing due therein, or falsely personating
the proprietor of such order, shall be guilty of a capital felony.
The stat. 45 Geo. 3. c. 89. " to alter and extend the provi
sions of the laws now in force for the punishment of the forgery
of bank notes, bills of exchange, and other securities, to every part
of Great Britain," enacts, " that if any person or persons shall,
" from and after the passing of this act, forge, counterfeit, or alter
" any bank note, bank bill of exchange, dividend warrant, or any
vol. i.
T
" bond
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" bond or obligation under the common seal of the governor and
" company of the bank of England, or any indorsement thereon,
" or shall offer or dispose of, or put away any such forged, coun" terfeit or altered note, bill, dividend warrant, bond, or obliga" tion, or the indorsement thereon, or demand the money therein
" contained or pretended to be due thereon, or any part thereof,
" of the said company, or any their officers or servants, knowing
" such note, bill, dividend warrant, bond, or obligation, or the
" indorsement thereon, to be forged, counterfeited, or altered,
" with intent to defraud the said governor and company, or their
" successors, or any other person or persons, body or bodies,
" politic or corporate whatsoever, every person or persons so
" offending, and being thereof convicted in due form of law,
" shall be deemed guilty of felony, and shall suffer death as a
" felon without benefit of clergy." s. 2.
John Henry Gade was tried before Lawrence, J. at the Old
Bailey Feb. Sess. 1796, on an indictment charging that Wm.
Harrison was possessed of and entitled to 50/. interest or share in
the 3 per cent, consolidated annuities ; and that the prisoner,
while he was so possessed thereof, &c. did falsely make, forge,
&c. a transfer of the said 50/. share with the name of the said
W. H. thereto subscribed, purporting to be signed by the said
W. H. and to' be a transfer of the said 50/., and from the said
W. H. to one W. W.—the tenor of which is as follows, (setting
it out,) with intent to defraud the governor and company of the
bank of England. Others charged it to be with intent to de
fraud W. H. and W. W. There were also other counts laying
the offence different ways, but not material to the points of con
sideration.
It was proved that the prisoner and Henry Harland, being
executors of John Howard, who had by his will given 50/. in the
3 per cent, consols to his grandson William Harrison, on the
1 1th Jan. 1 796, transferred the same to the name of William Har
rison, but the transfer never was accepted by William Harrison.
That afterwards, on the 14th of January, the prisoner brought
his own son with him to the bank, whom he represented as Wil
liam Harrison ; and by the intervention of a broker the stock
was agreed to be sold to one William West. The prisoner's
son signed the transfer, but used a double ss in the name Harri
son, which not agreeing with the bank books, it caused a delay,
as the clerk required an affidavit of identity. The money was
not paid over which the broker received from West, and the
transfer was ?wt witnessed, which, according to the printed form
of transfer used at the bank, should be done. It was objected
for the prisoner that as the st. 33 Geo. 3. c. 28. directs the form
of the transfer, and requires " that the several persons to whom
" such transfer shall be made shall underwrite their acceptance
" thereof, and no other method of transferring or assigning shall
" be good or available in law ;" that the evidence did not sup
port the indictment ; first, for want of the acceptance of Harri
son of the transfer made to him by the executors of Howard,
till which time it was contended the transfer was incomplete and
he was not possessed of the stock. Secondly, Because that till
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the stock was accepted, no transfer could be made of it at all.
Thirdly, Because the instrument given in evidence as a transfer
in the name of William Harrison was not witnessed, which being,
as was contended, a part of the words in which transfers were
conceived, the instrument was not available in law, and therefore
no transfer. In the June sessions following Mr. J. Buller deli
vered the opinions of the judges, as is stated to the following
effect: 1. That the stock vested in William Harrison by the
mere act of transferring it into his name, and that if he had died
it would have gone to his executors as part of his personal estate.
2. That the nature of the offence would not have been altered
if W. H. had not had any stock standing in his name ; for the
forgery would not have been less complete if Harrison had
really had no stock. As to the third objection, the judges all
thought that the entry and signatures stated in the indictment
were a complete transfer without the attestation of witnesses,
which was no part of the instrument, but only required by the
bank for their own protection ex abundanti cautela. (E. P. C.
p. 876.)
3. Notes and other Securities of the Bank of England and other
Public Companies.
Of the Bank of England.
+ Sect. 1. By 8 and 9 Will. 3. c. 20. s. 36. it is enacted, See ante, p.J7S.
" That the forging or counterfeiting the common seal of the said 45 Geo. 3. c. 89.
" corporation of the governor and company, or of any sealed bank et P0*1' 2B0*
" bill made or given out in the name of the said governor and
" company for the payment of any sum of money, is felony
" without benefit of clergy."
t Sect. 2. The st. 15 Geo. 2. c. 13. s. 1 1. enacts, " If any per- Forgingoralter" son or persons shall forge, counterfeit, or alter any bond or >ng ooad, &c.
" obligation under the common seal of the said company, or any ^n"^"^^'"^..
" indorsement thereon, or shall offer or dispose of, or put
" away any such forged, counterfeited, or altered bond or obliga" tion, or the indorsement thereon, or demand the money therein
*' contained, or pretended to be due thereon, or any part thereof,
u of the said company, or any their officers or servants, knowing
" such bond or obligation, or the indorsement thereon, to be
" forged, counterfeited or altered with intent to defraud the
" said company or their successors, or any other person or per" sons whatsoever ; every person or persons so offending shall be
" deemed guilty of felony without benefit of clergy."
t Sect. 3. By 8 and 9 Will. 3. c. 20. s. 36. " The forging or
counterfeiting of any bank note of any sort whatsoever, signed
for the governor and company of the bank of England, or alter
ing or erasing any indorsement of any bank bill or note of any
sort, is declared to be felony without benefit of clergy."
t Sect. 4. By 1 1 Geo. 1 . c. 9. s. 6. it is hecited, " That of Forging, &c
late divers frauds and deceits have been put upon the governor bank *»IIs or
and company of the bank of England, and other persons, by the no e'' e ni"
altering, forging and counterfeiting of the bank bills and bank
T2
notes
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notes of the said governor and company, and by the erasing and
altering the said bills and note3, and the indorsements thereupon,
and by the tendering in payment, uttering, vending, exchanging
and bartering, of such altered, forged, counterfeited and erased
bills and notes, and the indorsements thereupon, to the prejudice
of public credit, and to the great hurt and diminution of trade
and commerce;" for redressing whereof for the future, it is
enacted, " That if any person or persons shall alter, forge or
" counterfeit any bank-bill or bank-note, made or given out for
" the payment of any sum of money, by or for the said governor
" and company, or any bank-note of any sort whatsoever, or shall
" erase or alter any such bill or note, or any indorsement there" upon, or shall tender in payment, utter, vend, exchange or bar" ter, any such altered, forged, or counterfeited bill or note, or
" any erased or altered bill or note, or the indorsement there" upon, or demand to have the same exchanged for ready money
" by the said governor and company, or their successors, or any
" other person or persons (knowing such bill or note, or the in" dorsement thereupon, so tendered or demanded to be ex" changed, vended or bartered, to be altered, forged, counterfeited
" or erased) and with intention to defraud the said governor and
" company, or their successors, or any other person or persons,
" body politic or corporate ; then every such person or persons
" so offending (being thereof lawfully convicted) shall be, and is
" hereby declared and adjudged a felon, and shall suffer as in
" cases of felony."
Persons coun
f Sect. 5. By 15 Geo 2. c. 13. s. 11. it is enacted, " That if
terfeiting, or al " any person or persons shall forge, counterfeit or alter any banktering bank
notes, ficc. to " note, bank-bill of exchange, dividend warrant, or any bond or
suffer death.
" obligation under the common seal of the said company, or any
" indorsement thereon, or shall offer or dispose of or put away
" any such forged, counterfeit, or altered note, bill, dividend
" warrant, bond, or obligation, or the indorsement thereon, or
" demand the money therein contained or pretended to be due
" thereon, or any part thereof, of the said company, or any their
" officers or servants, knowing such note, bill, dividend warrant,
" bond, or obligation, or the indorsement thereon, to be forged,
" counterfeited, or altered, with intent to defraud the said com" pany, or their successors, or any other person or persons what" soever ; every person or persons so offending, and being thereof
" convicted in due form of law, shall be deemed guilty of felony,
" and shall suffer death as a felon, without benefit of clergy."
And in order to throw greater difficulties in the way of those
who meditated the forgery of bank-notes, it was made penal to
fabricate the sort of paper used by the bank for their notes.

Persons making
for"!"' notesof
the8b"nkof '
England, or
custod
mooWss
cus o j moo

The Counterfeiting Bank Paper.
+ For by statute 13 Geo. 3. c. 79- s. 1. it is recited, " That
^rau^s nave 'ate'y °een committed by forging the notes and
bills °^ tne governor and company of the bank of England,
notwithstanding the statutes now in force for punishing and
suPPress'nS tne same :" and, for the more effectual preventing
gucjJ
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such practices, it is enacted, " That if any person or persons or Instruments
" (other than the officers, workmen, servants, or agents, for the toJth^p^TpVf'
„ ,■
, •
- ,
.,
'
p
i • , adjudged guilty
time being, ot the said governor and company, to be authorised of felony, &c.
" and appointed for that purpose by the said governor and com" pany, and for the use of the said governor and company only),
" shall make or use, or cause or procure to be made or used, or
" knowingly aid or assist in the making or using ; or (without
" being authorised and appointed as aforesaid) shall knowingly
" have in his, her, or their custody or possession (without lawful
" excuse, the proof whereof shall lie upon the person accused,)
" any frame, mould, or instrument, for the making of paper,
" with the words Bank of England visible in the substance of
" such paper; or shall make, or cause or procure to be made, or
" knowingly aid or assist in the making any paper, in the sub*' stance of which the said words Bank of England shall be visi" ble ; or if any person (except as before excepted) shall, by any
" art, mystery, or contrivance, cause or procure the said words,
" Bank ofEngland, to appear visible in the substance of any pa" per whatsoever, or knowingly aid or assist in causing the said
" words Bank of England, to appear in the substance of any pa" per whatsoever ; every person so offending in any of the cases
" aforesaid, and being thereof lawfully convicted, shall, for such
" offence, be deemed and adjudged a felon, and shall suffer
" death as in cases of felony without benefit of clergy."
f By 13 Geo. 3. C. 79. S. 2. IT IS RECITED, " That unwary Persona engraT*
and other persons have taken in payment, and otherwise re- ^mble'inland""
ceived, notes, inland bills, and bills of exchange, with certain bills, &c
■words and characters so nearly resembling the notes and bills of
the said governor and company, as to appear to such persons to
be the notes or bills of the bank of England, which, if continued
to be done, will be to the great prejudice of public credit :" and
enacted, " That if any person or persons, without being autho" rised and appointed as aforesaid, shall engrave, cut, etch, or
" scrape in mezzotinto, or shall cause or procure to be engraved,
" cut, etched, or scraped in mezzotinto, or shall knowingly aid or
" assist in the engraving, cutting, etching, or scraping in mezzou tinto, in or upon any plate of copper, brass, steel, pewter, or of
" any other metal or mixture of metals, or upon wood, or any
" other material, or any plate whatsoever, any promissory note,
" inland bill, or bill of exchange, or blank promissory note, in" land bill, or bill of exchange, or part of a promissory note,
" inland bill, or bill of exchange, containing the words, Bank of
u England, or Bank Post Bill, or any word or words expressing
" the sum or amount, or any part of the sum or amount of such
" promissory note, inland bill, or bill of exchange, in white let** ters or figures on a black ground ; or shall use any such plate
" so engraved, cut, etched, or scraped in mezzotinto, or shall use
" any other instrument for the making or printing any such pro" missory note, inland bill, or btfl of exchange, or blank promis" sory note, inland bill, or bill of exchange, or part of a promis" sory note, inland bill, or bill of exchange ; if any person (without
* being authorised and appointed as aforesaid) shall knowingly
" have in his, her, or their custody any such plate or instrument,
■
AA a

278

OF FORGERY.

Bk. K

" or shall knowingly and wilfully utter or publish any such pro" missory note, inland bill, or bill of exchange, blank promissory
" note, inland bill, or bill of exchange ; every such offender shall,
" being convicted thereof, be committed to the common gaol of
" the county or place where the offence shall be committed, for
" any space not exceeding six months." With a proviso (s. 3.)
not " to extend to such person, who, being possessed of any such
note or bill, shall only utter
" payment to the issuers, drawers, acceptors, or indorsers thereof
" respectively, or using proper means to compel the payment of
" any such note or bill."
By the 41 Geo. 3. c 39. reciting, " that whereas the forgery
of bank notes, bank bills of exchange, and bank post bills, had
much increased, and that to prevent it and also to facilitate the
detection of it; the bank of England had procured to be made
for the future issue of bank notes, &c. a new paper of a
different manufacture from that formerly used either by the bank
Further provi- or any other ; in which new paper, instead of the bar lines being
straight and parallel to each other, as in the paper heretofore
used, the same are curved or waving, and the laying wire lines
are also formed in a waved or curved shape ; and the numerical
account or sum of each bank note, &c. expressed in a word or
words in Roman letters, is made to appear visible in the substance
of the paper ; and whereas it is expedient, for the better preven
tion of the forgery of bank notes, &c. that the said governor and
company should have the exclusive privilege of using, in the
issue of their notes and bills, the paper hereinbefore described,"
it is enacted, " That if any person or persons (other than the
" officers, workmen, servants, or agents, for the time being, of the
" said governor, &c. to be authorised and appointed for that pur" pose by the said governor, &c. and for the use of the said go" vernor, &c. only) shall make, or use, or cause, or procure to be
* made, or used, or knowingly aid or assist in the making, or
" using, or (without being authorised or appointed as aforesaid,)
" shall knowingly have in his, her, or their custody, or possession,
" (without lawful excuse, the proof whereof shall lie upon the
" person accused,) any frame, mould, or instrument for the making
" of paper with curved or waving bar lines, or with the laying
" wire lines thereof in a waving or curved shape, or with any
* number, sum, or amount, expressed in a word or words, in
" Roman letters, visible in the substance of such paper; or shall
" manufacture, make, use, vend, expose to sale, publish or dis" pose of, or cause or procure to be manufactured, &c. or aid,
" or assist in the manufacturing, &c. or (without being authorised
" or appointed, as aforesaid) shall knowingly have in his, her, or
" their custody, or possession, any paper whatever with curved
" or waving bar lines, &c. or if any person or persons (except as
" before excepted) shall by any art, mystery, or contrivance,
" cause or procure the numerical sum or amount of any bank
" note, bank bill of exchange, or bank post bill, blank bank note,
" blank bank bill of exchange, or blank bank post bill, in a word
" or words to appear visible in the substance of the paper wherein
" the same shall be written or printed, or shall knowingly aid or
" assist
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" assist in carving the numerical sum or amount of any bank note,
" Sic. in a word or words in Roman letters to appear visible m
" the substance of the paper, wherein the same shall be written
" or printed ; every person or persons so offending in any of the
" cases aforesaid, and being convicted thereof according to law,
" shall be adjudged a felon, and shall be transported for the term
" of 14 years."
By s. 2. the act was not to extend to notes already issued on
the old paper ; nor to bills or notes which had the amount ex
pressed in guineas ; or having a numerical figure expressing the
amount in pounds sterling; nor to the making or using any paper
with curved lines, not resembling the bank paper.
Sect, 5. enacts, " that if any person shall, from and after the
" passing of this act, purchase or receive from any other person
" or persons any forged or counterfeited bank note, bank bill of
" exchange, bank post bill, or blank bank note, blank bank bill Purchasing or
" of exchange, or blank bank post bill, knowing the same to be receiving bank
" forged or counterfeited ; or shall knowingly or wittingly have blank note"
" in his, her or their custody or possession, or in his, her, or their felony, 14 years
" dwelling-house, out-house, lodging, or apartments any forged transportation.
" or counterfeited bank note, and knowing the same to be forged,
" or counterfeited, (without lawful excuse, the proof whereof
" shall lie upon the person accused,) every person or persons so
" offending and being thereof convicted according to law, shall be
** adjudged a felon and shall be transported for the term of 14
" years."
Sect. 6. reciting, that " Whereas the laws now in force do
not indict a sufficient punishment upon offenders concerned in
engraving plates, and printing blank forms for bank notes, bank Engraving bank
bills of exchange, and bank post bills, for 1 the purpose of being PlBtes> &c>
made use of, in perpetrating the crime of forgery;" enacts,
" That if any person or persons, from and after the passing of this
" act, shall engrave, cut, etch, scrape, or, by any other means or
" device, make or shall cause or procure to be engraved, &,c. or
" shall knowingly aid, or assist, in the engraving, &c. in or upon
" any plate of copper, brass, steel, pewter, or of any other metal
" or mixture of metals, or upon any wood or any other materials,
" or any plate whatsoever, any bank note, bank bill of exchange,
" or bank post bill, purporting to be the note or bill of exchange,
" or bank post bill, or blank bank note, or blank bank bill of ex** change, or blank bank post bill, or part of the note, or bill of
" exchange, or bank post bill, of the governor and company of
" the bank of England, without an authority in writing for that
" purpose from the governor, &c. or shall use any such plate so
" engraved, cut, etched, scraped, or by any other means or device
" make, or shall use any other instrument or device, for the mak" ing or printing of any such bank note, &c. without such autho" rity in writing as aforesaid ; or if any person or persons shall,
" after the passing of this act, without such authority as afore" said, knowingly have in his, her, or their custody, any such plate,
" instrument, or device ; or shall, without such authority as afore" said, knowingly and wilfully utter, publish, dispose of, or put
" away,
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" away, any such bank note, &c. (as last before named ;) every
Felony and 7 « SUch person so offending and being thereof convicted shall
totio"utranSP°r" " be adjudged a felon and transported for 7 years."
By stat. 45 Geo. 3. c. 89. it is enacted, "That if any person
" or persons shall, from and after the passing of this act, forge,
" counterfeit, or alter any bank note, bank bill of exchange,
" or dividend warrant, or any bond or obligation under the
*' common seal of the governor and company of the bank of
" England, or any indorsement thereon, or shall offer, or dis" pose of, or put away any such forged, counterfeit or altered
" note, bill, dividend warrant, bond, or obligation, or the in" dorsement thereon, or demand the money therein contained,
" or pretended to be due thereon, or any part thereof, of the said
" company, or any their officers or servants, knowing such note,
" bill, dividend warrant, bond or obligation, or the indorsement
" thereon, tb be forged, counterfeited or altered with intent to
" defraud the said governor and company or their successors,
" or any other person or persons, body or bodies, politic or cor" porate whatsoever, every person so offending and being thereof
" convicted in due form of law, shall be deemed guilty of felony
" and shall suffer death as a felon without benefit of clergy."
And by s. 8. the act was to extend to every part of Great Bri
tain, any law, statute, or usage to the contrary notwithstanding.
The statute 52 Geo. 3. c. 138. reciting, " that divers frauds
have been practised by making and publishing papers with cer
tain words and characters, so nearly resembling the notes and
Farther provi- bills of the governor and company of the Bank of England, as
to appear to ignorant and unwary persons to be the notes or bills
of the said governor and company," and then " for prevention
thereof," enacts, (by s. 5.) " that if any person, from and after
" 1st August, 1812, shall engrave, cut, etch, scrape, or by any
■ " other means or device make, or shall cause or procure to be
" engraved, cut, etched, scraped, or by any other means or device
" made, or shall knowingly aid or assist in the engraving, cutting,
" etching, scraping, or by any other means or device making, in
or upon any plate of copper, brass, steel, pewter, or of any
" other metal or mixture of metals, or upon wood, or any other
'" materials, or upon any plate whatsoever, any word or words,
" figure or figures, character or characters, the impression taken
" from which shall resemble or be apparently intended to re" semble the whole or any part of any of the notes or bills of
" the said governor and company, commonly called bank notes
" and bank post bills, or shall contain any word, number, figure,
" or character in white on a black, sable, or dark ground, without
" an authority in writing for that purpose from the said governor
" and company, to be produced and proved by the party ac" cused ; or shall (without such authority as aforesaid) use any
" such plate, wood, or other material so engraved, cut, etched,
" scraped, or by any other means or device made, or shall use
" any other instrument or device for the making or printing upon
" any paper or other material any word or words, figure or
" figures, character or characters, which shall be apparently in" tended to resemble the whole or any part of any of the said
" notes

Ch. 21.

OF FORGERY.

281

notes or bills of the said governor and company, or any word,
" number, figure, or character in white on a black, sable, or dark
" ground ; or if any person or persons shall, from and after 1 st
" August, 1812, (without such authority as aforesaid,) knowingly
" have in his, her, or their custody any such plate, instrument, or
" device, or shall knowingly and wilfully utter, publish, or dis'* pose of or put away any paper or other material containing any
" such word or words, figure or figures, character or characters,
" as aforesaid, or shall knowingly or wittingly have in his, her, or
" their custody or possession any paper, or other material con" taining any such word or words, figure or figures, character or
" characters, as aforesaid (without lawful excuse, the proof
" whereof shall lie upon the person accused) ; every person so
" offending, in any of the cases aforesaid, and being convicted
" thereof according to law, shall be adjudged a felon, and shall
" be transported for the term of fourteen years.
" Nothing in this act contained shall apply to any paper or
writing whatsoever (other than papers or writings resembling
such notes or bills as aforesaid) containing an impression from
any plate or plates, or other device whatsoever, with white letters upon black, sable, or dark ground, which shall, previous to
the passing of this act, have been in the custody of any person
or persons whatsoever." s. 6.
In Rex v. Bigg, the prisoner was indicted for razing an in
dorsement from a bank note (under stat. 8 and 9 W. 3. c. 20.)
The special verdict found that he had expunged the words and
figures following from the face of the note, " 22d Feb. 1714,
paid 901." which had been written by a bank clerk as denoting
so much money had been paid upon the note; this had been
done by means of some liquid discharging the ink. It was ob
jected inter alia that the receipt on the face of the note was not
an indorsement, and that discharging the writing by means of a R. t. ]
liquid was not a razing. But the judges held the conviction g|tr^'s 4ig
"
"
"
"
"
"

"S"4-'
s E." P. C.-882."
W. Jones was indicted on the 15 Geo. 2. c. 13. s. 11. for
putting away the following paper writing purporting to be a bank
note.
No. F. 946.
I promise to pay John Wilson, Esq.
or Bearer, Ten pounds.
London, March 4, 1 776.
£Tm
For Self and Company
Ent. John Jones.
of my Bank in England.
He passed this away to one Rayner, telling him it was a good
bank note, with intent to defraud him. The question made on
argument was whether this purported to be a bank note, and the
court, without hearing counsel for the prisoner, were of opinion
that it did not. Lord Mansfield said that the representations of
the prisoner afterwards could not vary the purport of the instru
ment, which is what appears on the face of it, and, on the face of
it, it did not purport to be a bank note.
••
i.'
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Rex v. Dawson, f It has also been determined, that the erasing, and altering
1 Stra. 20.
the word two, in a bank note for two hundred and twenty
pounds, into the word Jive, whereby the note is made to purport
to be a bank note for five hundred and twenty pounds, is clearly
a forgery within the 8 and 9 Will. 3. c. 20.
Elliot's Case,
Cases Cro.
Law, 162.

fit has also been decided, that a forged note purporting
to be a bank note, although the word " pounds" is omitted
in the body of it, and the paper on which it is written has
not the usual water mark, is a sufficient counterfeiting of a
note for the payment of money, to bring the offender within the
above statutes.

Newland's
+ It is also decided, that the cashier whose name is signed to
Case, Cases
Cro. Law, 256. a forged note " For the Governor and Company of the Bank
" of England" is a competent witness to prove that the name
so signed is not his hand-writing.
In regard to the Securities of other Public Companies.
South Sea Company.
"
Forging or coun- «
of Souofs^ea "
company, felony "
order' beuefit "
c '8y'
"

" If any person or persons shall forge or counterfeit the common seal of the South Sea Company, or shall forge, counterfeit, or alter any bond or obligation under the common seal of
*he sa'^ company, or shall offer to dispose of or pay away any
such forged, counterfeited, or altered bond (knowing the same
*° De such)» or shall demand the money therein contained or
pretended to be due thereon, or any part thereof, of the said

" company or any of their officers (knowing such bond or obli" gation to be forged, counterfeited, or altered), with intent to
" defraud the said company, or their successors, or any other
" person or persons whatsoever, every such person or persons so
" offending (and being convicted thereof in due form of law),
" shall be guilty of felony, and shall suffer death as a felon,
" without benefit of clergy." 9 Anne, c. 21. s. 57. 6 Geo. 1.
c. 4. s. 56.
The stat. 6 Geo. 1. c. 1 1. s. 50. reciting, " That the gover
nor and company of merchants trading to the South Seas and
other parts of America, and for encouraging the fishery, may
issue out receipts under the hand or hands of one or more of
their officers, from time to time, upon or for subscriptions to be
by the said company taken for increasing their capital stock,
pursuant to the 6 Geo. I. c. 4.; and may also issue out war
rants, under the hand or hands of one or more of their officers,
for the dividend from time to time to be made to the proprietors
of the stock in the said company;" enacts, " That if any person
" or persons shall forge, counterfeit, or alter any such receipt or
" receipts, warrant or warrants, or any indorsement or writing,
" indorsements or writings, thereupon or therein, or shall tender
" any such forged, counterfeited, or altered receipt or receipts,
" warrant or warrants, or any such receipt or receipts, warrant
" or warrants, with such counterfeit indorsement or writing
" thereon
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" thereon or therein, knowing the same to be so forged, counter" feited, or altered, to the said company or any of their officers,
" or shall offer to alienate or dispose of the same, knowing the
" same to be forged, counterfeited, or altered, and with intent to
" defraud the said company, or any other person or persons,
** bodies politic or corporate, then and in such case every such
" person or persons so offending, being thereof lawfully con" victed, shall be adjudged a felon, and shall suffer death as in
" cases of felony, without benefit of clergy."
The stat. 12 Geo. 1. c. 32. s. 9. enacts, " That if any person
" or persons shall, after 1st May, 1726, forge or counterfeit, or
" procure to be forged or counterfeited, or wilfully act or assist
" in the forging or the counterfeiting, any bond or obligation
" under the common seal of the Governor and Company of
" Merchants of Great Britain trading to the South Seas and
" other parts of America, and for encouraging the fishery; or
" shall utter or publish any such, knowing the same to be
" forged or counterfeited, with intention to defraud any person
*' whatsoever; then every such person and persons so offend" ing (being thereof lawfully convicted) shall be, and is hereby
" declared and adjudged to be, guilty of felony, and shall suffer
" death as in case of felony, without benefit of clergy."
East India Company.
By stat. 12 Geo. 1. c. 32. s. 9. it is enacted, " That if any
" person or persons shall forge or counterfeit, or procure to be
" forged or counterfeited, or wilfully act or assist in forging or
" counterfeiting, any bond or obligation under the common seal
" of the United Company of Merchants of England trading to
" the East Indies, or any indorsement or assignment thereon, or
" shall utter or publish any such, knowing the same to be forged
" or counterfeited, with intention to defraud any person what" soever, then every such person and persons so offending (be" ing thereof lawfully convicted), shall be, and is hereby declared
" and adjudged to be, guilty of felony, and shall suffer death
" as in case of felony, without benefit of clergy."
The Seal or Securities of the British Plate Glass Company.
By 13 Geo. 3. c. 38. s. 28. revived by the 33 Geo. 3. (c. 17.)
s. 23. it is made felony to forge or counterfeit the seal of the
Governor and Company of the British Cast Plate Glass Manu
factory, or any deed or writing under their common seal, or to
demand any money from the said company or their servants in
pursuance of such forged writing, &c. knowing such writing to
be forged, with intent to defraud, &c.
By 4 Geo. 3. c. 37. s. 15. the like enactment is made in
favour of the English Linen Company.
Securities of the London, Royal Exchange, and Globe Insurance
Companies.
By stat. 6 Geo. 1. c. 18. it is enacted, " That if any person
" or persons shall forge or counterfeit the common seal of (either
" the

riateGlais
Manufactory.

British Linen
Company.
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" the London, or Royal Exchange Assurance Companies), or
" shall forge, counterfeit, or alter any policy, bill, bond, or obli" gation under the common seal of either of the same corpora" tions, or shall offer to dispose of or put away any such forged,
" counterfeited, or altered policy, bill, bond, or obligation, know" ing the same to be such, or shall demand the money therein
" contained, or pretended to bs due thereon, or any part thereof,
" of or from such of the same corporations as shall be mentioned
" or referred to therein, or to any of their officers, knowing such
" policy, bill, bond, or obligation to be forged, counterfeited, or
" altered, with intent to defraud the same corporation or their
" successors, or any other person or persons whatsoever, every
" such person or persons so offending, and being convicted
" thereof in due form of law, shall be guilty of felony, and suffer
" as in cases of felony, without benefit of clergy."
By stat. S9 Geo. "3. c. 83. s. 22. a like protection is extended
to the Globe Insurance Company.
4. Stamps.
Stamps, denoting the payment of certain duties, are required
by various acts of parliament to be affixed on a multitude of
written and printed documents. And in most of those acts it
is made a felony to counterfeit or forge the stamps thereby im
posed. But as the stat. 55 Geo. 3. c. 1 84. seems to supersede
Forging stamps all former provisions (for it does not in words repeal them), it
without benefit 's not tnougnt necessary to insert them, but to give the 7th sect,
of clergy.
of 55 Geo. 3. c. 184. which enacts, " That if any person shall
" forge or counterfeit, or cause or procure to be forged or cotin" terfeited, any stamp or die, or any part of any stamp or die,
" which shall have been provided, made, or used in pursuance
" of this act, or in pursuance of any former act or acts relating
" to any stamp duty or duties; or shall forge, counterfeit, or
" resemble, or cause or procure to be forged, counterfeited; or
" resembled, the impression or any part of the impression of any
" such stamp or die as aforesaid, upon any vellum, parchment,
" or paper; or shall stamp or mark, or cause or procure to be
" stamped or marked, any vellum, parchment, or paper, with any
" such forged or counterfeited stamp or die, or part of any stamp
,
" or die as aforesaid, with intent to defraud his majesty, his heirs
" or successors, of any of the duties hereby granted, or any part
." thereof; or if any person shall utter or sell, or expose to sale,
." any vellum, parchment, or paper having thereon the impression
" of any such forged or counterfeited stamp or die, or part of
" any stamp or die, or any such forged, counterfeited, or resem" bled impression or part of impression as aforesaid, knowing
" the same respectively to be forged, counterfeited, or resembled;
" or if any person shall privately and secretly use any stamp or
" die which shall have been so provided, made, or used as afore" said, with intent to defraud his majesty, his heirs or successors,
" of any of the said duties or any part thereof; or if any person
" shall fraudulently cut, tear, or get off, or cause or procure to
" be cut, torn, or got off, the impression of any stamp or die
" which shall have been provided, made, or used, in pursuance of
• • '
" this
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" this or any former act, for expressing or denoting any duty or
" duties under the care and management of the commissioners
*' of stamps, or any part of such duty or duties, from any vellum,
" parchment, or paper whatsoever, with intent to use the same
" for or upon any other vellum, parchment, or paper, or any
" instrument or writing charged or chargeable with any of the
" duties hereby granted; then, and in every such case, every
** person so offending, and every person knowingly and wilfully
" aiding, abetting, or assisting any person or persons so commit" ting any such offence, and being thereof lawfully convicted,'
" shall be adjudged guilty of felony, and shall suffer death as a
" felon, without benefit of clergy."
■•
Plate Stamps.
.
With respect to the forging and counterfeiting, or transposing '
of stamps on gold and silver plate, &c, the marks on which have
been before adverted to in the section relating to bullion (p. 32.),
the stat. 12 Geo. 2. c. 26. s. 8. first made the offences punish
able by a forfeiture of £ 100, or, in default of payment, by impri-'
sonment. But by stat. 21 Geo. 2. c. 32. s. 4. reciting, that the'
punishment prescribed by the former statute had not been found
sufficient to deter offenders, repeals the former provision, and
enacts (a. 15.), "That if any person whatsoever, after the
" 5th day of July, 1758, shall cast, forge, or counterfeit, of
" cause or procure to be cast, forged, or counterfeited, any mark
" or stamp used or to be used for making gold or silver plate, in
" pursuance of the said act, or of any other act or acts of parlia" nient now in force, by the company of goldsmiths in London,
" or by the wardens, or assayer or assayers at York, Exeter,
" Bristol, Chester, Norwich, or Newcastle upon Tyne, or by any
" maker or worker of gold or silver plate, or any or either of
" them; or shall cast, forge, or counterfeit, or cause or procure
"to be cast, forged, or counterfeited, any mark, stamp, or'
" impression in imitation of or to resemble any mark, stamp, or
" impression made or to be made with any mark or stamp used
" or to be used as aforesaid by the said company of goldsmiths in
" London, or by the said wardens, or assayer or assayers, or by '
" any maker or worker of gold or silver plate, or any or either of
" them; or shall mark or stamp, or cause or procure to be
" marked or stamped, any wrought plate of gold or silver, or any
" wares of brass or other base metal silvered or gilt over, and
" resembling plate of gold or silver, with any mark or stamp
"which hath been or shall be forged or counterfeited at any
" time, either before, on, or after the said 5th day of July, in
" imitation of or to resemble any mark or stamp used or to be
" used as aforesaid by the said company of goldsmiths in London,'
" or by the said wardens or assayer or assayers, or by any maker
" or worker of gold, or silver plate, or any or either of them; or
" shall transpose or remove, or cause or procure to be transposed '
" or removed, from one piece of wrought plate to another, or to
" any vessel of such base metal as aforesaid, any mark, stamp,
" or impression, made or to be made by or with any mark or
" stamp used or to be used as aforesaid by the said company of
" goldsmiths in London, or by the said wardens or assayer or
" assayers,

285

OF FORGERY.

Bk. 1.

" assayers, or by any maker or worker of gold or silver plate, or
" any or either of them; or shall sell, exchange, or expose to
" sale, or export out of this kingdom, any wrought plate of gold
" or silver, or any vessel of such base metal as aforesaid, with
" any such forged or counterfeit mark, stamp, or impression
" thereon, or any mark, stamp, or impression which hath been
" or shall be transposed or removed from any other piece of
" plate at any time either before, on, or after the said 5 th of
" July; knowing such mark, stamp, or impression to be forged,
" counterfeited, or transposed or removed as aforesaid, or shall
" wilfully and knowingly have or be possessed of any mark or
" stamp which hath been or shall be forged or counterfeited at
" any time, either before, on, or after the said 5th July, in imita" tion of or to resemble any mark or stamp used or to be used
" as aforesaid by the said company of goldsmiths in London, or
" by the said wardens or assayer or assayers, or by any maker or
" worker of gold or silver plate, or any or either of them ; every
" such person offending in any, each, or either of the cases
" aforesaid, being thereof lawfully convicted, shall be adjudged
" guilty of felony, 8tc. without benefit of clergy."
The same provisions are re-enacted with respect to the duty
mark of the king's head, imposed by the st. 24 Geo. 3. st. 2.
c. 53. s. 16. including such mark imposed by the company of
goldsmiths in Edinburgh, as well as London; and by the Bir
mingham or Sheffield company, as well as by the wardens and
assayers at York, 8tc. ; and referring to the 1st July, 1784, in
stead of the 5th July, 1758. Then the st of 38 Geo. 3. c. 69.
by which gold wares were allowed to be manufactured of a lower
standard than was before allowed, viz. at the standard of 18 in
stead of 22 carats in a pound troy, enacts, s. 7- " That from and
" after the 1 st day of October, if any person shall forge, cast, or
" counterfeit, or cause or procure to be forged, &c. the mark or
" stamp used or directed to be used in pursuance of this act
" (viz. 38 Geo. 3.) for the marking or stamping of gold plate by
" the company of goldsmiths in London or Edinburgh, or the
" Birmingham or Sheffield company, or by the wardens, or as" sayer or assayers at York, Exeter, Bristol, Chester, Norwich,
" or Newcastle upon Tyne, or any or either of them, 8tc." and
then follows, verbatim, the provisions of the former acts, except
that it does not, as they do in general terms, extend to the
makers and workers of gold plate, as well as to the companies and
assayers before mentioned. And also that it varies the de
scription of the wares therein named to " any wrought plate of
" gold, or any wares of silver, brass, or other metal gilt over and
" resembling plate of gold." And then, instead of making the
offence capital, it concludes, " that every such person offending
« in any such or either of the cases aforesaid, being thereof law" fully convicted, shall be adjudged guilty of felony, and shall be
" transported for seven years."
It is singular (Mr. East observes) that when this subject wa9
under the review of the legislature, and the punishment of the
offences under this act limited to transportation, offenders,
ejusdem
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ejusdem generis, under the former act, should be left subjected to
capital punishments. (2 East, P. C. 8292.)

«

By st. 10 Anne, c. 19. s. 17. which directs the commissioners
of customs to provide certain seals or stamps for imported linens, Linens and caand the commissioners for managing the duties on silks, calicoes, licoes.
linens, and stuffs, to be printed or dyed in Great Britain, to pro
vide other seals or stamps for marking the same, enacts, " That
" if any person shall forge or counterfeit any stamp or seal to
" resemble any stamp or seal which shall be provided or made
*' in pursuance of this act, or shall counterfeit or resemble the
" impression of the same upon any of the commodities charge" able by this act, thereby to defraud her majesty, &c. of any of
the said duties hereby granted, every person so offending,
" being thereof convicted in due form of law, shall be adjudged
" a felon without benefit of clergy." And a penalty of 100/. and
the pillory is inflicted on any person selling any of the articles
knowingly, with a forged seal or stamp.
By various other statutes, duties are imposed upon printed
calicoes, stained paper, leather, imported lace, &c. which are
directed by the respective acts to be sealed or stamped, to denote
the payment of the duties, by seals, &c. to be provided by the
respective commissioners under whose direction the management
is placed.
For the offence of transposing stamps from one piece of plate
to another, see, post, Offences against the Revenue.
It has been held, that if the indictrfTent charge the stamp to be
a lion rampant, and the stamp produced in evidence be a lion
passant, it is a variance and does not support the indictment.
(Lee's case, C. C. L. 323.)
5. Official Papers, Securities, and Documents.
Testimonial of a Justice of the Peace.
f Sect. 1. By 39 Eliz. c. 17- s. 3. it is enacted, " That every
" idle and wandering soldier or mariner which coming from his
" captain from the seas, or from beyond the seas, shall not have
" a testimonial under the hand of some one justice of the peace,
" of or near the place where he landed, setting down therein the
" place and time when and where he landed, and the place of his
" dwelling or birth, unto which he is to pass, and a convenient
" time therein limited for his passage, or having such testimonial
" shall wilfully exceed the time therein limited, above fourteen
" days : and also as well every such idle and wandering soldier
" or mariner as every other idle person wandering as soldier or
" mariner, which shall at any time hereafter forge or counterfeit
" any such testimonial, or have with him or them any such testi" monial forged or counterfeited as aforesaid, knowing the same
" to be counterfeited or forged ; in all these cases every such act
" or acts to be felony, and the offenders to suffer as aforesaid,
" without any benefit of clergy."

Wandering toi&}m
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and gaol-delive
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it shall be lawful for the justices of assizes, justices of gaoldelivery, and the justices of peace of every county, and for all
justices of peace in towns corporate, having authority to hear
and determine felonies, to hear and determine all such offences
in their general sessions, and to execute the offenders which
shall be convicted before them, as in cases of felony is accus
tomed ; except some honest person valued at the last subsidy
next before the time to ten pounds in goods, or forty shillings
in lands, or else some honest freeholder, as by the said justices
shall be allowed, will be contented before such justices as such
person shall be arraigned of felony, to take him or them into
his service for one whole year, then next following, and then
Taking the of
fender into ser
before the said justices will be bound by recognizance of ten
vice for a year. " pounds, to be levied of his lands, goods, tenements, and chat" tels, to the use of our sovereign lady the queen, if he keep not
" the said person or persons for one whole year, and bring hiin to
" the next sessions for the peace and gaol-delivery next ensuing
"after the said year; and if any such person retained depart
" within the year, without the licence of him that so retained
" him, then to be indicted, tried and adjudged as a felon, and
" not to have the benefit of his clergy."
This severe law, though it remains unrepealed upon the statute
book, has long been obsolete. And by st. 43 Geo. I. c. 61. it is
enacted, " That every soldier or marine duly discharged out of
" his majesty's service, or out of any ship of the royal navy, car" rying his discharge within three days to the chief magistrate of
" the nearest town to the place where he was discharged, shall
" receive from such magistrate a certificate stating the place to
" which he is desirous of going, being his home, or place of
" legal settlement, limiting the time according to distance ; upon
" the production of which certificate he shall not be deemed a va" gabond for asking alms or relief on the road."
6. Official Documents.
Memorial of Deeds or Wills of Land.
By 2 and 3 Anne, c. 4. entitled, " An act for the pub
lic registering of all deeds, conveyances, and wills, of any
honors, manors, lands, tenements, hereditaments, within the
west riding of the county of York, after the 29th September,
1704," it is directed that a memorial of all such shall be regis
tered in a certain manner at Wakefield, and that the registrar
shall indorse a certificate of such registry on every such
deed, &c. ; and by s. 19- it is enacted, " That if any person or
" persons shall at any time forge or counterfeit any such memo" rial or certificate, and be thereof lawfully convicted, such per" son or persons shall incur and be liable to such pains and
" penalties as by 5 Eliz. c. 14. are imposed upon persons for
" forging or publishing of false deeds, charters, or writings sealed,
" court rolls, or wills, whereby the freehold or inheritance of
" any person or persons of, in, or to any lands, tenements, or
" hereditaments, shall or may be molested, troubled, or charged."
The st. 5 Anne, c. 18. directs that all bargains and sales of
<\ ■
any
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any manors, lands, tenements, and hereditaments, within the west
riding of the county of York, shall be registered at Wakefield,
and indorsed by the registrar ; that the inrolment of every such
deed shall be deemed a memorial pursuant to 2 and 3 Anne, c. 4. ;
and by s. 4. no judgment, statute, or recognizance shall bind any
manors, lands, 8tc. but only from the time a memorial thereof
shall be registered in the office ; then s. 8 subjects to the same
punishment as the statutes 2 and 3 Anne, c. 4. any person or
persons who shall forge or .counterfeit any entry of the acknow
ledgment of any bargainer in any such bargain and sale as afore
said, or any such memorial, certificate, or indorsement, as are
therein mentioned or directed, being thereof lawfully convicted.
The st. 8 Geo. 2. c. 6. s. 31. extends the provisions of both
statutes to the north riding of the same county.
The st. 7 Anne, c. 20. directs the like registry of deeds, con
veyances, wills, and other incumbrances, affecting honors, manors,
lands, tenements, or hereditaments, in Middlesex, as in 2
and 3 Anne, c. 4. ; and directs certificates to be indorsed on
such memorials, and on the deeds, &c. registered ; and then by
s. 15. enacts, " That if any person or persons shall at any time
" forge or counterfeit any entry of the acknowledgment of any
" such memorial, certificate, or indorsement, and be thereof law" fully convicted, such person or persons shall incur and be liable
" to such pains and penalties as by 5 Eliz. c. 14. are imposed on
" persons forging and publishing false deeds, &c. whereby the
" freehold or inheritance of any person of, in, or to any lands,
" tenements, or hereditaments shall or may be molested, troubled,
" or charged."
Documents relating to Suitors in the Court of Chancery.
t Sect. 18. By J 2 Geo. 1. c. 32. s. 9. it is enacted, " That
" if any person or persons shall forge or counterfeit, or procure
" to be forged or counterfeited, or willingly act or assist in the
" forging or counterfeiting the name or hand of the said ac" countant-general, the said register, the said clerk of the report
" office, or any of the cashiers of the said governor and company
" of the bank of England, to any certificate, report, entry, in" dorsement, declaration of trust, note, direction, authority,
" instrument or writing whatsoever, for or in order to the
" receiving or obtaining any the money or effects of any of the
" suitors of the said court of chancery, or shall forge or counter* feit, or procure to be forged or counterfeited, or wilfully act or
" assist in forging or counterfeiting any certificate, report, entry,
" indorsement, declaration of trust, note, direction, authority,
" instrument or writing in form of a certificate, report, entry,
" indorsement, declaration of trust, note, direction, authority,
" instrument or writing, made by such accountant-general,
" register, clerk of the report-office, or any of the cashiers of the
" said governor and company of the bank of England, or any
" bond or obligation under the common seal of the united
" company of merchants of England trading to the East Indies,
" or any indorsement or assignment thereon, or on any bond or
" obligation under the common seal of the governor and, comtol. i.
u
" pany
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" pany of merchants of Great Britain trading to the South Seat
" and other parts of America, and for encouraging the fishery;
*' or shall utter or publish any such, knowing the same to be
" forged or counterfeited, with intention to defraud any person
" whatsoever; then every such person and persons so offending
" (being thereof lawfully convicted) shall be and is hereby
" declared and adjudged to be guilty of felony, and shall suffer
" death as in case of felony, without benefit of clergy."
Gibson's case,
+ Sect. 19- It hath been decided, that forging an office copy of
Cmm C. L. 58. the accountant-general's certificate, is within the penalty of the
above statute.
Receiver of Prefiiies.
By 32 Geo. 2. c. 14. which directs the receiver of the prefines at the alienation-office to receive the post-fine at the same
time on every writ of covenant sued out for the passing of fines
in C. B., and to indorse the receipt of the same thereon with his
name and mark of office, it is enacted (s. 9-), " If any person or
" persons, after the first day of Trinity Term, 1759, shall make,
** forge, or counterfeit, or cause or procure to be made, forged,
" or counterfeited, the mark or hand of such receiver as afore* said, whereby such receiver, or any other person or persons,
" shall or may be defrauded or suffer any loss thereby, every
" person or persons convicted of such offence shall be deemed
" guilty of felony, without benefit of clergy." This is again reenacted by 52 Geo. 3. c. 143. s. 5.
Certificates of Births, Marriages, IfC.
By sect. 52 Geo. 3. c. 146. for better regulating and preserv
ing parish and other registers of births, baptisms, marriages, and
burials in England, it is enacted, s. 14. " That if any person
" shall knowingly or artfully insert, or cause or permit to be
■ inserted, in any such register book of such baptisms, burials,
" or marriages as aforesaid, or in any such copy of any such
" register so directed to be transmitted to the registrars as afore-;
" said, or in any such lists or declarations also directed to be
* transmitted to such registrars as aforesaid, any false entry of
" any matter or thing relating to any baptism, burial, or marriage,
" or shall falsely make, alter, forge, or counterfeit, or cause or
" procure, or artfully permit to be falsely made, &c. any part of
" any such register, list, or declaration, or of any such copy of
** any such register; or shall wilfully destroy, deface, or injure,
" or cause, or procure, or permit, to be destroyed, &c. any such
*' register book, or any part thereof; or shah* knowingly and.
" wilfully sign or certify any copy of any such register hereby
* required to be transmitted as aforesaid, which shall be false in
* any part thereof, knowing the same to be false ; every person
" so offending, and being thereof lawfully convicted, shall be
" deemed and adjudged to be guilty of felony, and shall be
" transported for the term of fourteen years."
Mediterranean Passts.
By existing treaties between this country and the Barbery'
States, British vessels producing a pass m a certain form are to
pass
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pass into the Mediterranean free from molestation by these cor-1
sarrs ; with reference to these treaties the 4 Geo. 2. c. 28.
enacts, " That if any person or persons shall within Great Bri" tain or Ireland, or any other his majesty's dominions, or with*' out, falsely make, forge, or counterfeit, or cause or procure,
" Sec. or wittingly or knowingly act or assist in the false making,
" &c. any pass or passes for any ships whatsoever, commonly
" called a Mediterranean pass or passes, or shall counterfeit the
" seal of the said office (i. e. the lord high admiral), or the
" hand or hands of the lord high admiral of Great Britain and
** Ireland, or any commissioner or commissioners for executing
" the said office to any such pass or passes, or shall alter or
** erase any true or authentic pass or passes issued or made out
" by the lord high admiral, 8tc. or the commissioner, 8tc. or shall
" utter or publish as true any such false, forged, counterfeited,
" altered, or erased pass or passes, knowing the same to be
" false, &c. or erased, every such person or persons, being duly
convicted of any of the offences aforesaid in any proper court
" of Great Britain, or aiiy part of his majesty's plantations be" yood the seas, where such offence shall be committed respec" tively, shall be adjudged guilty of felony without benefit of
" clergy."
By s. 2. 8«ch offences " committed in any country or place out
" of Great Britain, either within or without the dominions of
** his> Majesty, his heirs, 8cc. shall and may be inquired of, tried,
" Sic. and adjudged in any shire or county of Great Britain, by
** virtue of the king's commission of oyer and terminer and gaol
•* delivery, or before any court of justiciary in Scotland."
Franks of Letters, fyc. .
By 24 Geo. 3. st. 2. c. 37. s. 9. ** If any person whatsoever
" shall (after the end of the then session of parliament) forge or
" counterfeit the handwriting of any person whatsoever, in the
" superscription of any letter or packet to be sent by the post, in
** order to avoid the payment of the duty of postage, or shall
" forge, counterfeit, or alter, or shall procure to be forged, coun" terfehed, or altered, the date upon the superscription of any
" sack letter or packet, or shall write and send by the post, or
" shall cause to be written and sent by the post, any letter or
" packet, the superscription or cover whereof shall be forged or
" counterfeited, or the date upon such superscription or cover
" altered in order to avoid the payment of the duty of postage,
" knowing the same to be forged, counterfeited, or altered ;
'* every person so offending, and being thereof convicted in due
" form of law, shall be deemed guilty of felony, and shall be
" transported for seven years."
Tbe last act, altering the rates of postage, 41 Geo. 3. st. 2.
c. 7.8. 1 1 . incorporates all former general provisions, and the
above clause is repeated verbatim in the act 42 Geo. 3. c. 53*
s. 14.
The st. 54 Geo. 3. c 169. making regulations respecting the
postage of ship letters, and of letters in Great Britain, enacts
(j. 14.), " That if any person shall forge or counterfeit, or cause
u2
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to be forged or counterfeited, any stamp, mark of postage or designation, upon any letter hereby authorised to be so marked,
stamped, or designated, with intent to avoid the payment of
the rate of postage hereby imposed, each and every person and
persons so ofFending shall be deemed and taken to be guilty of
a misdemeanor, to be punished by fine and imprisonment ; and
such offence, if committed within Great Britain, shall and may
be inquired of, tried, and adjudged, either within the city of
London, or where the offence shall be committed."
Documents relative to Seamen's Wages.

By st. 31 Geo. 2. c. 10. s. 24. " Whosoever wilfully and know" ingly shall personate or falsely assume the name or character of,
" or procure any other to personate or falsely to assume the
*' name or character of any officer, seaman, or other person en" titled, or supposed to be entitled, to any wages, pay, or other
" allowances of money, or prize money, for service done on
" board of any ship or vessel of his majesty, his heirs, &c.; or
" the executor or administrator, wife, relation, or creditor, of
" any such officer or seaman, or other person, in order to receive
" any wages, pay, or other allowances of money, or prize money,
" due or supposed to be due or payable, for or on account of the
" services of any such officer or seaman or other person, as afore- ,
" said ; or shall forge or counterfeit, or procure to be forged, &c.
" any letter of attorney, bill, ticket, certificate, assignment, last
" will, or any other power or authority whatsoever, in order to
" receive any such wages, &c. due or supposed to be due to any
" such officer, &c. ;'' or byst. 9Geo. 3. c.SO. 9.6. "If any person
" shall utter or publish, as true, any false, forged, or counterfeited
" letter of attorney, bill, &c. (as before) in order to receive any
" wages, &c. due or supposed to be due to any officer or seaman
" or other person, who has really served or was supposed to have
" served, or who shall hereafter serve or be supposed to have
" served on board of any ship or vessel of his majesty, his
" heirs, 8tc. with intent to defraud any person (knowing the same
" to be false, forged, or counterfeited) ; every such person so of" fending, being lawfully convicted of any such offence or offences,
" shall be deemed guilty of felony without benefit of clergy."
Most of these offences were before subjected to a penalty of
200/. and imprisonment till payment, by st. 9 and 10 Will. 3.
c.4l. s. 3.
By s. 5. of the last mentioned act, the treasurer, comptroller,
surveyor, clerk of the acts, or any commissioner of the navy, may
act as justices of the peace in causing the offenders to be appre
hended.
By st. 32 Geo. 3. c. 33. s. 23. " If any person after 1st August,
" 1792, shall falsely make, forge, or counterfeit, or cause, &c. or
" willingly act and assist in the false making, &c. any ticket for the
" wages or pay due to any petty officer or seaman, non-commis" sioned officer of marines, or marine, for his service on board
" any ship or vessel of his majesty, his heirs, &c.or any duplicate
* of any such ticket, or any certificate of discharge from any
" naval hospital of his majesty, his heirs, &c. or any remittance
" bill,
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" bill, or duplicate of remittance bill ; with intention to receive
" any wages, money, or other allowances of money, or prize money,
" due or supposed to be due for or on account of the service of any
" petty officer or seaman, non-cominissioned officer of marines,
" or marine, on board any ship or vessel of his majesty, his heirs,
" 8tc. or shall utter or publish as true, any ticket for the wages or
" pay due to any petty officer or seaman, non-commissioned officer
" of marines, or marine, for his service on board any ship or vessel
" of his majesty, his heirs, &c. or any duplicate of any such ticket,
" or any certificate of discharge from any naval hospital of his ma" jesty, his heirs, 8tc. or any remittance bill, or duplicate of re" mittance bill ; with intention to receive any wages, pay, or
" other allowance of money, or prize money due or supposed to
"Jbe due for or on account of the service of any petty officer or
" seaman, non-commissioned officer of marines, or marine, on
" board any ship of his majesty, his heirs, &c. knowing the same
" to be false, forged, or counterfeited, then any such person so
" offending, being lawfully convicted of any such offence or offences,
" shall be deemed guilty of felony without benefit of clergy."
By st. 24. it is declared that so much of the st. 31 Geo. 2.
c. 10. as is not repealed by this act, shall remain in force.
By st. 26 Geo. S. c. 63. and 32 Geo. 3. c. 34. for the better
protection of seamen and marines from the frauds practised on
them, certain regulations are directed to be observed in the
forms of their letters of attorney, without which they are not to
be valid. They must be made revocable ; and if made in actual
service must be attested by the officer commanding the ship, or
by certain other persons ; if made on shore, the latter statute di
rects, that no letter of attorney, made by any petty officer, sea
man, non-commissioned officer of marines, or marine, who shall
have been discharged from the service, and who shall be within
seven miles of a port where seamen's wages are paid, shall be va
lid, unless it be signed before and attested by a clerk of the trea
surer of the navy of such port, or by the inspector of seamen's
wills and powers of attorney; It also gives a form of certificate
of discharge, which the party must produce or his person be
identified before he can receive his wages, &c. or before his letter
of attorney can be passed. And various other forms are pre
scribed for different methods of paying these persons ; and then
by s. 29. (32 Geo. 3. c. 34.) it is enacted, " If any person, after
" the 1st of August, 1792, shall falsely make, forge, or counter" feit, or cause or procure to be falsely made, &c. or willingly act
f in the false making, &c. any petition for a certificate therein
" before described or contained, to enable any person or persons
" to obtain letters of administration to any petty officer or sea" man, non-commissioned officer, or private of marines, who shall
" have served on board any ship or vessel of his majesty, his
" heirs, &c. or shall utter or publish as true, any petition, &c. or
" shall falsely make, forge, or counterfeit, or cause or procure to
" be falsely made, &c. or shall willingly act and assist in the false
" making, &c. any certificate for enabling him, her, or them to ob" tain probate, or letters of administration with the will annexed ;
" or any check, remittance bill, or duplicate of remittance bill,
"or
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" or any certificate to the deputy paymaster, in respect of wages,
'* prize money, not exceeding ten pounds, herein before severally
" described or mentioned, in order to receive any wages, pay,
" or other allowances of money, or prize money, due or sup" posed to be due for or on account of the service of any petty
" officer, or seaman, non-commissioned officer, or private of
" marines, on board any ship or vessel of his majesty, his heirs,
" &c. or shall utter or publish as true, any such check, &c. in
" order to receive any wages, &c. due or supposed to be due
" for or on account of the service of any petty officer, 8tc. on
" board, 8tc. knowing the same to be false, forged, or counter" feited ; then every such person, being lawfully convicted of any
" such offence or offences, shall be deemed guilty of felony with" out benefit of clergy."
By sect. 30. any petty officer, seaman, non-commissioned
0fficer or private of marines, receiving his pay, or attempting to
receive it, by any counterfeit certificate, service or discharge, or
himself assisting in any forgery of such certificate, and being
thereof convicted, shall be punished as in cases of perjury."
By stat. 55 Geo. 3. c. 60. s. 29. it is enacted, " that if any
f petty officer or seaman, non-commissioned officer of marines,
« or marjne shall receive his pay, or shall attempt to receive the
,
.
e
._ . r
.
same, or any part thereof, upon any certificate purporting to be
" a certificate of servitude, or a certificate of discharge, knowing
* tne same to De f°rged or counterfeited ; or if any such petty of" ficer, or seaman, non-commissioned officer of marines, or marine,
" or any other person, shall falsely make, forge, or counterfeit,
" or cause or procure to be falsely made, forged, or counterfeited,
" or shall willingly act or assist in the false making, forging, or
" counterfeiting of any such certificate ; every such petty officer
" or seaman, non-commissioned officer of marines, or marine,
" or other person, being thereof lawfully convicted, shall be pu" nished as in cases of wilful and corrupt perjury."
By s. 30. if any person shall sign or subscribe any petition
0r aPP''cat'on t0 tne treasurer or paymaster of his majesty's
nav7 f°r tne time Deing> falsely and wilfully representing herself
or himself, to be the widow, or the nearest or one of the nearest
of kindred of any deceased petty officer or seaman, non-commissioned officer of marines, or marine, who shall have belonged to
or served on board any of his majesty's ships or vessels, or utter
or PUD''sn anJ' sucn petition or application so signed or subscribed as aforesaid, containing such false and wilful representation as aforesaid, in order to obtain a certificate from the inspecjor 0f 8eamen's wills and powers, to procure letters of adminis
tration to the effects of any such petty officer, or seaman,
non-commissioned officer of marines, or marine ; or procure pay
ment of any wages, pay, prize money, bounty money, or other
allowances of money under twenty pounds, for or in respect of
services on board any ship or vessel of his majesty, his heirs or
successors i or if dny person or persons shall demand 6r receive
any wages, pay, prize money, bounty money, or other allowance
of money due or supposed to be due, for or in respect of the
services of any such petty officer or seaman, non-commissioned
officer
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officer of marines, or marine, upon or by virtue of any certificate
from the said inspector of seamen's wills, knowing such certificate
to have been obtained by false representation or pretences ;
every such person shall, on being convicted of any such offence;
in due form of law* be transported beyond the seas for the term
of seven years, in like manner as persons convicted of felony
are directed to be transported by the laws and statutes of this
realm.
Sect. 31. If any person shall falsely make, forge, or counter- Forging §ignafeit, or cause or procure to be falsely made, forged, or counter- J"^^^^^
fehed, or willingly act and assist in the false making, forging, er '&c. t0 0(,_
or counterfeiting the signatures of any minister or householder tain probate,
of any parish, to any certificate annexed or subjoined to or eon- J^^^Jt
tained in any check or petition for a certificate as required, de- transported,
seribed, and mentioned in this act, to enable any person or persons
to obtain probate of any will or letters of administration to any
such petty officer or seaman, non-commissioned officer of marines,
or marine ; or shall utter, or publish as true, any such certificate
annexed or subjoined to or contained in any such check or peti
tion, with any false, forged, or counterfeited signature of any such
minister or householder of any parish subscribed thereto, know
ing the same signature to be false, forged, or counterfeited, with
intention to defraud any person or persons, body or bodies politic
or corporate whatsoever, then every such person so offending,
and being thereof convicted by due course of law, shall be deemed
guilty of felony, and shall be transported as a felon, for the term
of his or their natural life, or for the term of fourteen years or
seven years, as the court, before which such offender or offenders
shall be tried, shall adjudge.
.,
Sect. 32. If any person or persons shall, willingly or knowingly, Forging, &e.
falsely make, forge, counterfeit, or alter, or cause or procure to letter^of attor- ^
be falsely made, forged, counterfeited, or altered, or willingly act ^'to recc'ive '
or assist in the false making, forging, counterfeiting, or altering pay or prize
any letter of attorney, bill, ticket, or certificate purporting to be raoney« felony
. c
»u •
i
c
'
-li
j
9
without benefit
a certificate from the inspector of seamen s wills and powers, or 0f clergy.
his assistant, assignment, last will, or other power or authority
whatsoever, in order to receive, or to enable any other person to
receive, any wages, pay, prize money, bounty money, or other al
lowances of money, due or supposed to be due for or in respect
of the services of any such officer, seaman, marine, or other per
son as aforesaid, performed or supposed to have been performed
on board of anj snip or vessel of Lis majesty, his heirs or succes
sors, with intention to defraud any person or persons, body or bodies,
politic or corporate whatsoever ; or shall utter or publish as
true, any false, forged, counterfeited, or altered letter of attorney*
bill, ticket, certificate, purporting to be a certificate from the in
spector of seamen's wills and powers, or his assistant, assignment,
last will, or other power or authority whatsoever, in order to
receive any wages, pay, prize money, bounty money, or other
allowances of money due or supposed to be due for or in respect
of the services of any such officer, seaman, marine, or other person
as aforesaid, performed or supposed to have been performed on
board of any ship or vessel of ius majesty, his heirs or successors,
with
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with intention to defraud any person or persons, body or bodies
politic or corporate whatsoever, knowing the same to be false,
forged, counterfeited, or altered ; or shall willingly and knowingly
take a false oath, or cause or procure any other person to take
a false oath, to obtain the probate of any will or wills, or to
obtain letters of administration, in order to receive, or to enable
any other person to receive, any wages, pay, prize money, bounty
money, or other allowances of money due or supposed to be due
for or in respect of the services of any such officer, seaman,
marine, or other person as aforesaid, performed or supposed to
have been performed on board of any ship or vessel of his majesty,
his heirs or successors ; or shall demand or receive any wages,
pay, prize money, bounty money, or other allowances of money
due or supposed to be due for or in respect of the services of any
such officer, seaman, marine, or other person as aforesaid, per
formed or supposed to have been performed on board of any of
his majesty's ships or vessels, upon or by virtue of any probate
of any will or letters of administration, knowing the will, on
which such probate shall have been obtained, to be false, forged,
and counterfeited, or knowing the probate of such will or such
letters of administration as last aforesaid to have been obtained
by means of any such false oath as aforesaid, with intention to
defraud any person or persons, body or bodies politic or corporate
whatsoever ; then every such person or persons so offending, and
being thereof convicted according to due course of law, shall be
deemed guilty of felony, and shall suffer death as a felon without
benefit of clergy.
By 57 Geo. S. c. 127. certain allowances are directed to be paid
out of the droits d'Admiralti to Greenwich Hopital, and it is, by
s. 4., made felony without benefit of clergy, to personate any person
entitled to part of such allowance, or to forge any power of at
torney or certificate to enable the party to receive the same.
The muster books of the King's ships, documented in the navy
office, to which returns are regularly made by the several com
manders, of the names, 8tc. of their respective crews, are admitted
as evidence of the persons therein named having served on board
the several ships, in the capacities therein mentioned. (R. v.
Rhodes, 1 Leach, 23—R. v. Fitzgerald, ib. 20.)
Certificates of Naval Stores.
By st. 39, 40 Geo. 3. c. 89. s. 25. reciting that "the commis
sioners of the navy, ordnance and victuals, may sell certain stores,
which are to be accompanied by a certificate, under their hands
and seals ;" by sect. 26, enacts, " if any person or persons shall
" make, sign, or give any false certificate or other instrument,
" purporting the identity or the sale or disposal of any goods or
" stores, as goods or stores so purchased of the said commis" sioners, as aforesaid ; or if any person shall utter or publish any
" such certificate, &c. purporting as aforesaid, knowing the same
" to be false : every such offender, upon conviction, shall forfeit
" «£200, and be further corporally punished by pillory, whipping
" or imprisonment, or by any or either of the said ways, in such
" manner and for such space of time as the judge or justices, be'
" fore
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" fore whom such offender shall be convicted, shall seem meet,
" with a power in the judge to mitigate the penalty, one moiety
" of which is to go to the king, and the other moiety with full
" costs, to the informer."
Lattd Tax Contracts.
By st. 42 Geo. 2. c. 11 6. which consolidates the former acts,
relating to the redemption of the land tax, and by 52 Geo. 3.
c 143. it is made felony, without benefit of clergy, "to forge,
counterfeit or alter, or cause or procure to be forged, &c. or
knowingly act or assist in the forging, &c. any contract, assign
ment, certificate, receipt or attested copy of certificate made out
or purporting to be made out by
rised to make out the same by any act of parliament, touching the
redemption or sale of the land tax, or of any part thereof, or to
utter the same knowing it to be forged, with intent to defraud
his majesty, &c. or other persons."
Legacy Duty Receipts.
By st. 36 Geo. 3. c. 52. for granting duties on legacies and Legacies,
shares of personal estates, which directs the commissioners of
stamps to receive the same, and to give papers adapted for re
ceipts or discharges to the parties applying upon payment of the
duties, and that no legacies liable to the duties shall be paid
without such a receipt containing certain particulars, and the
amount of the duties payable therein under certain penalties ;
and that no receipt for any legacy shall be available in evidence
unless duly stamped ; enacts, s. 39. " That if any person shall
" alter any word, letter, figure, or number, in any assessment or
" receipt to be made or given in pursuance of this act for any of
" the said duties after the same shall have been signed by the
" officer appointed to sign the same, according to the direction of
" this act ; or shall utter or publish as true, any such altered as" sessment or receipt with intent to defraud his majesty, his
" heirs, &c. or any other person or persons, every person so al" tering or publishing as aforesaid shall forfeit 500/."
Sect. 40. enacts, " that if any person shall counterfeit or
" forge, or procure to be counterfeited or forged any stamp
" directed or allowed to be used, or provided, made or used in
" pursuance of this act, or shall counterfeit or resemble the im" pression of the same upon any vellum, parchment or paper
" with intention to defraud his majesty, his heirs, &c. or shall
" utter, vend or expose to sale any vellum, parchment or paper,
" liable to the said duty, with such counterfeit impression thereon
" knowing the same to be counterfeited ; or shall privately and
" fraudulently use any stamp directed or allowed to be used by
" this act with intent to defraud his majesty, his heirs, &c. ; every
" person so offending and being thereof lawfully convicted, shall
" be adjudged a felon without benefit of clergy.-'
, ,
For quarantine orders in council, vide, post, Offences against
Trade.
Exchequer bills and lottery tickets are provided for by respective
acts, under the authority of which they are issued, and it has hi
therto been usual to make the forgery of them a capital offence.
It
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It is also made felony without benefit of clergy, to forge the hand
writing of the following public officers, with a fraudulent intent.
Treasurer, comptroller, surveyor, clerk of the acts, or of the
commissioners of the navy.— 1 Geo. 1. st. 2. c. 25.
• ,

The treasurer of the ordnance, by st. 46 Geo. 3. c. 45.
• The receiver general of the excise for the time being, or of the
comptroller of the cash of the excise, by st. 46 Geo. 3. c. 75. s. 8.
Receiver general of the stamp duties for the time being, or of
his clerk, or of either of the commissioners of stamps, 46 Geo. 3.
c 76. s. 9.
Receiver general of the post office for the time being, or his
clerk, by st. 46 Geo. 2. c. 83. s. 9.
Surveyor general of the woods and forests for the time being,
or his deputy, by stat. 46 Geo. 3. c. 142. 8. 14.
Receiver general of the customs for the time being, or of the
supervisor of the receiver-generals, receipts and payments, by
st. 46 Geo. 3. c. 150. s. 10.
6. Private Papers, Securities and Documents.
Charters, Writings sealed, Court Rolls, Will relative to Land, Sjc.

Of forgery by
5 Eliz. c. 14.

By 5 Eliz. c. J 4. it is enacted, " That if any person or persons
it Up0n his or their own head and imagination, or by false con" spiracy and fraud with others, shall wittingly, subtilly, and
*' falsely forge or make, or subtilly cause, or wittingly assent to
" be forged or made, any false deed, charter, or writing sealed*
" court roll, or the will of any person or persons in writing, to
" the intent that the state or freehold of inheritance of any person
" or persons of, in, or to any lauds, tenements, or hereditaments,
See PouIton,45, " freehold or copyhold, or the right, title, or interest, of any per46" son or persons, of, in, or to the same, or any of them, shall, or
" may be molested, troubled, defeated, recovered or charged ; or
" shall pronounce, publish, or shew forth in evidence any such
" false and forged deed, charter, writing, court-roll, or will, as'
" true, knowing the same as false and forged, as is aforesaid, to
" the intent above remembered (except, being an attorney, lawyer,
" or counsellor, he shall for his client plead, shew forth, or give
" in evidence such false and forged deed, Sic. to the forging
** whereof he was not party nor privy), and shall be thereof con" victed either upon action or actions of forgery or false deeds,
" to be founded upon the said statute, at the suit of the party
" grieved, or otherwise according to the order and due course of
" the laws of this realm, &c. shall pay unto the party grieved his
Rex v. Mmiot, " double costs and damages to be found or assessed in that court
2 Show. 6.
« wnere guch conviction shall be, and also shall be set upon the
" pillory in some open market town, or other open place, and
" there have both his ears cut off, and also his nostrils slit and
" cut, and seared with a hot iron, 8tc. and sliaU forfeit to the
" king the whole issues and profits of his lands and tenements,
" and suffer perpetual imprisonment, &c."
Sect.
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Sect. 13. And, by 6 Eliz. c. 14. s. S. it i« further enacted,
•* That if any person or persons, upon his or their own head or
*' imagination, or by false conspiration or fraud had with any other,
" shall wittingly, subtilly, and falsely forge or make, or wittingly,
•* subtilly, and falsely cause or assent to be made and forged, any
" false charter, deed, or writing, to the intent that any person or
" persons shall, or may have, or claim any estate or interest for a
" term of years, of, in, or to any manors, lands, tenements, or
u hereditaments, not being copyhold, or any annuity in fee
" simple, fee tail, or for term of life, lives, or years, or shall, as is
" aforesaid, forge, make, or cause, or assent to be made or forged,
" any obligation, or bill obligatory, or any acquittance, release, or
*' other discharge of any debt, account, action, suit, demand, or
" other thing personal ; or shall pronounce, publish, or give in
" evidence (except as before excepted), any such false or forged
" charter, deed, writing, obligation, bill obligatory, acquittance,
" release, or discharge, as true, knowing the same to be false and
" forged, and shall be thereof convicted by any of the ways and
" means aforesaid, he shall pay unto the party grieved bis dou" ble costs and damages, to be found and assessed in such court,
" where the said conviction shall be had, and shall be also set Lutw. 190.
" upon the pillory in some open market town, or other open place,
" and there have one of bis ears cut off, and also shall suffer
" imprisonment for one year, &c."
Seer. 14. By 5 Eliz. c. 14. s. 7 and 8. it is further enacted, a second of" that if any person or persons being convicted or condemned of fence felony
" any of the offences aforesaid, by any of the ways and means wlthout clerBJ" above limited, shall after any such his or their conviction or
" condemnation, eftsoons commit or perpetrate any of the said
" offences in form aforesaid, that then every such second offence
" shall be adjudged felony without benefit of clergy, saving to all
" persons other than the said offenders, and such as claim to
" their uses, all such rights, &c. which they shall have to any the
" hereditaments of any such person, so as is aforesaid convicted
" or attainted, at any time before, &c. saving also the dower
" of such offender's wife, and the right of his heirs."
Sect. 15. By 5 Eliz. c. 14. s. 10."A11 justices ofoyer and terminer,
" and justices of assize, shall have power to inquire of, hear, and
" determine the offences aforesaid.
Sect. 16. But by 5 Eliz.c. 14. s.9- 12. and 16. it is provided,
" That this act, or any thing therein contained, shall not extend
" to any ordinary or his commissary, &c. for putting their seal of
" office to any will to be exhibited unto them, not knowing the
" same to be false or forged, or for writing of the said will or
" probate of the same, nor to any proctor, &c. of any ecclesiasti" cal court, for the writing, setting forth, or pleading of any proxy
" made according to the ecclesiastical law, &c. for the appearance
" of any person being cited to appear in such court ; nor to any
" archdeacon, or official, for putting their authentic seal to the
" said proxy or proxies, nor to any ecclesiastical judge for ad" mitting the same ; nor to any person who shall plead or shew
" forth any deed or writing exemplified under the great seal of
" England, or under the seal of any other authentic court of this
" realm ;

SOO

-

OF FORGERY.

Bk. J.

" realm ; nor to any person who shall cause any seal of any court
" to be set to any such deed, charter, or writing enrolled, not
" knowing the same to be false or forged."
1 Hale, 682.
Dyer,3M.
3 Leon. 108.

In the construction of this statute the following points have
been holden :
Sect. 17. First, That a false customary of a copyhold manor,
made in parchment under the seals of several tenants of the manor,
and containing in it divers false customs, apparently to the
disherison of the lord, and falsely pretending by its title to be set
forth by the consent of all the tenants, and allowance of the lord,
is within the first branch of forgery mentioned in the statute, as
being a sealed writing made to the intent to molest the inherit
ance of the lord.

3 Imt ir.
Noy,4i.

Sect. 18. Secondly, That the forgery of a lease for years, or
of a grant of a rent charge for years, in the name of one who is '
seised of a freehold or inheritance, is also within the said first
branch of the statute, because the said branch is penned in ge
neral words extending to any molestation whatsoever of such
estate, without mentioning any estate or interest, in the claim
whereof such molestation shall consist ; and from this ground it
follows, that those words in the second branch of forgery men
tioned in the statute, " to the intent that any person shall claim
" any estate or interest for term of years, &c." are meant only of
such forgeries which relate to such an estate or interest in esse
before.

Dyer, 30«.

Sect. 19. Thirdly, That the forgery of a will in writing of one,
possessed of such an estate, mentioning a bequest thereof, is
within the said second branch of the statute, as being a false
writing, made to the intent that some person may claim an estate
for years, notwithstanding the said branch makes no express men
tion of a will, as the first doth.

3 Leon. 170.

Sect. 20. Fourthly, That the forgery of a lease of lands in
Ireland is not within either of the branches of the statute.
3 Leon. 170.
Sect. 21. Fifthly, That the forgery of a deed containing a
gift of mere personal chattels, is also no way within the statute,
the words whereof to this purpose are, " If any person shall forge
" any obligation or bill obligatory, or any acquittance, release, or
" other discharge of any debt, action, suit, demand, or other thing
" personal."
iFreeman,398.
Sect. 22. Sixthly, That the forgery of a statute-merchant or
2Wbr1 466
a recogn'zance 'n the nature of statute-staple, by acknowledgCon.3Insti7i. ing them in the nature of another, are within the statute, as being
obligations, because they must have the seal of the party, by the
express words of the statutes, which appoint in what manner such
statute or recognizance shall be taken : but that the forgery of the
statute-staple is no way within the statute, because it needethnot
the seal of the party, but only the seal of the staple provided
for it.
3 Inst. i7j.
* Sect. 23. Seventhly, That he who is truly informed by another
l Hale, 684.
that a deed is forged, is in danger of the statute if he afterwards
publish
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publish the same to be true, notwithstanding the words of the
statute be, " If any one shall publish, &c. such false and forged
" deed, &c. knowing the same to be false or forged."
Sect. 24. Eighthly, That the double-damages to be awarded 3 Inst. 172.
to the party grieved by a forged release of an obligation, &c. shall
be governed by the penalty, and not by the true debt appearing
in the condition.
Sect. 25. Ninthly, That one who hath been convicted of
publishing a forged deed, may become guilty of felony by forging
another deed afterwards, as well as by publishing any such deed,
notwithstanding the second offence be not of the very same
nature with the first; for the words of the statute are, " If any
" person being convicted or condemned of any of the offences
" aforesaid, &c. shall after any conviction or condemnation, 3 Inst 172.
" eftsoons commit any of the said offences."
Seer. 26. Tenthly, That notwithstanding it be necessary in
every prosecution upon the statute strictly to pursue the very
words of it (for which cause it hath been resolved, than an indictment setting forth the forgery of a writing indented, without
adding that it was sealed, is insufficient), yet there is no necessity
that the translation of such words be made in proper classical
Latin, so that it be intelligible ; and upon this ground it hath
been adjudged, that an indictment setting forth that the defendant super caput suum proprium did forge, &c. meaning thereby
to express that he did it of his own head, is sufficient.
Sect. 27. Eleventhly, That upon an indictment of trespass, forgery, and publication of a deed, a verdict finding the
defendant guilty de transgressione et forgeria pradictis prout
superius in indictamento supponitur, is sufficient, because these
words de transgressione pradict' include the whole. Also per
haps such a verdict may be sufficient for another reason, because
the offence is equally within the statute, and the punishment the
very same, whether the party be guilty both of the forgery and
publication, or of one of them only. ('1)

11 Modern, 3.
Hol,» 326^eb* 356'
3 Inst. 169.
SeeiKeb. 849.
oth« cases of
this kind,
* Keb- 245'
f^^y 150
1 Ven. is, 24.
li^in!75'
221. '
3 Keble, 353.

Deeds, Will, Testament, Bond, Bill of Exchange, 8<c.
•f Sect 1. By2 Geo. 2. c. 25. s. 1. it is enacted, " That if any Toforecany
" person shall falsely make, forge, or counterfeit, or cause or deed, Sc. felony
" procure to be falsely made, or forged, or counterfeited, or
bcncfit
" willingly act or assist in the false making, forging, or coun" terfeiting any deed, will, testament, bond, writing obligatory, bill
" of exchange, promissory note for payment of money, indorse" ment or assignment of any bill of exchange, or promissory
" note for payment of money, or acquittance or receipt, either
for money or goods, with intention to defraud any person
" whatsoever, or shall utter or publish as true, any false, forged,
" or counterfeited deed, will, testament, bond, writing obligatory,
" bill of exchange, promissory note for payment of money, in" dorsement or assignment of any bill of exchange or promissory
" note
(1) See the case of Japhct Crooke, 1 Str. 902. little importance since the subsequent statutes upon
FiUgibbon, 57. 261. This statute has become of the same subjects.
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note for payment of money, acquittance or receipt, either for
money or goods, with intention to defraud any person, knowing the same to be false, forged, or counterfeited ; then every
such person, being thereof lawfully convicted according to the
due course of law, shall be deemed guilty of felony, and suffer. death as a felon, without benefit of clergy."

t Sect. 2. By 31 Geo. 2. c. 22. s. 78. it is declared, that the
punishment inflicted in and by the above statute extends to the
commission of the like forgeries with an intention to defraud
any corporation.
Persons eonf Sect. 3. By 7 Geo. 2. c. 22. which was made to amend and
victed of
enlarge the said statute 2 Geo. 2. c. 25. it is further enacted,
altering the ac- " That if any person shall falsely make, alter, forge, or counterccptanc* at
feit, or cause or procure to be falsely made, altered, forged, or
cli'an°fe&c
" counterfeited, or willingly act or assist in the false making,
shall suffer
" altering, forging, or counterfeiting, any acceptance of any bill
death as felons. * of exchange, or the number or principal sum of any account" able receipt for any note, bill, or other security for payment of
" money, or any warrant or order for payment of money, or deli* very of goods, with intention to defraud any person whatso" ever, or shall utter or publish as true, any false, altered, forged,
" or counterfeited acceptance of any bill of exchange, or ac" countable receipt for any note, bill, or other security for pay" ment of money, or warrant or order for payment of money, or
" delivery of goods, with intention to defraud any person, know" ing the same to be false, altered, forged, or counterfeited ; then
" every such person, being thereof lawfully convicted according
" to the d»e course of law, shall be deemed guilty of felony, and
* shall suffer death as a felon, without benefit of clergy."
+ Sect. 4. By 18 Geo. 3. c. 18. the above statute is extended
to such forgeries, when committed with an intention to defraud
any corporation.
Persons forging
bonds bills'
notes/indorse.
ments or astnfreZ'or
acquittances,
accountable
rantsPfor°pay"'
ment of money
and withjntent
ousted™?clergy.
(a) See Securities of Bank,
&c»

The same matters are re-enacted by subsequent statutes with
enlargements; for by the stat. 45 Geo. 3. c. 89. " to alter and
" extenQ tne provisions of the laws now in force for the punish" ment of the forgery of bank notes, bills of exchange, and other
" securities to every part of Great Britain," recites the statutes
2 Geo- 2> «' 2S' 7 Geo' 2" c- 22•> 31 Geo- 2- C. 22., («) 15
Geo. 2. c. 13. and 41 Geo. 3. (U.K.) c. 39. whereby certain
provisions were made and enacted for the preventing and punish"
,n?>
forgery of bank notes, and other notes, bilk, and instru
ments in those acts respectively mentioned ; and that it is expedient that such provisions should extend and be in force in every
P*" °^ Great Britain, with such alterations and amendments
'hereon 89 are hereby made ; and then enacts (by s. 1.), " That
" if any person or persons shall, from and after the passing of
" this act, falsely make, forge, counterfeit, or alter, or cause or
" procure to be falsely made, forged, counterfeited, or altered,
: or willingly act or assist in the false making, forging, counter,
feitmg, or altering, any deed, will, testament, bond, writing
" iobligatory, bill of exchange, promissory note for payment of
it money, indorsement or assignment of any bill of exchange or
" promissory
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' note for payment of money, acceptance of any bill
" of exchange, or any acquittance or receipt either for money ot
" goods, or any accountable receipt for any note, bill, or other
" security for payment of money, or any warrant or order for
" payment of money or delivery of goods, with intention to de" fraud any person or persons, body or bodies politic or corpo" rate whatsoever ; or shall offer, dispose of, or put away any
" false, forged, counterfeited, or altered deed, will, testament,
" bond, writing obligatory, bill of exchange, promissory note for
" payment of money, indorsement or assignment of any bill of
" exchange or promissory note for payment of money, accept" ance of any bill of exchange, acquittance or receipt either for
" money or goods, accountable receipt for any note, bill, or other
" security for payment of money, warrant or order for payment
" of money or delivery of goods, with intention to defraud any
" person or persons, body or bodies politic or corporate, know" ing the same to be false, forged, counterfeited, or altered ;
" then every person or persons so offending, and being thereof
" lawfully convicted according to the due course of law, shall be
" deemed guilty of felony, and shall suffer death as a felon with" out benefit of clergy."
Besides the general acts of the 2 and 7 Geo. 2. and 42 Geo. 3.
already mentioned, respecting the forgery of bills of exchange
and promissory notes, &c. further provision has been made with
respect to securities of this natnre in the case of bankers using
certain printed forms of such securities, or paper of a particular
description. The stat. 41 Geo. 3. c. 57. intitled " An act for
*' the better prevention of the forgery of the notes and bills of
"exchange of persons carrying on the business of bankers,"
reciting that whereas it is expedient to prevent the crime of for
gery in all parts of the United Kingdom of Great Britain and
Ireland, it is enacted, " That if any person or persons in any Making any
"part of the United Kingdom of Great Britain and Ireland, £l"ne'it™0tuld'
* (after the 10th of July, 1801), shall make, or cause or procure naroTof any
" to be made, or knowingly aid or assist in the making or using firm or banking
" of any frame: mould, or part of any frame or mould, for the poraPanJ visible
i.J r '
. . .i
i
•
-ii • in the substance
" making of paper, with the name or firm appearing vrsible m of the paper
* the substance of the paper, of any person or persons, body without autho" corporate, or other banking company or partnership, carrying fity. subject to
" on the business of bankers, without an authority in writing for, \o^6nt offence
" that purpose from such person or persons, body corporate, or and transporta" other banking company or partnership, or from some person rion for second.
" or persons duly authorised to give such authority ; or shall
" manufacture, make, vend, expose to sale, pablish, or dispose
" of, or cause or procure to be manufactured, made, vended, or
" exposed to sale, published, or disposed of, any paper having
" the name or firm, appearing visible in the substance of the
" paper, of any person or persons, body corporate, or other
u banking company or partnership whatsoever, carrying on the
u business of bankers ; or if any person or persons, without such
* authority, shall by any art, means, mystery, or contrivance,
" cause or procure, or shall knowingly aid or assist in causing or
" procuring, the name or firm of any person or persons, body
" corporate,
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corporate, or other banking company or partnership, carrying
on the business of bankers, to appear visible in the substance
of the paper whereon the same shall be written or printed ;
every person or persons so offending in any of the cases aforesaid, and being convicted thereof, shall for the first offence be
imprisoned for any time not exceeding two years, nor less than
six months ; and for the second offerice be transported to any
of his majesty's colonies or plantations for seven years."

Engraving or
Sect. 2. enacts, " That if any person or persons, in any part
etching plates of " of Great Britain and Ireland, (after the 10th of July, 1801,)
wHho^auth"* " s'la" engrave» cut» etcn' scrape, or by any other means make,
rity, the same " or shall cause or procure to be engraved, &c, or by any other
" means or device made, or shall knowingly aid or assist in the
" engraving, &c. or by any other means or device making, in or
" upon any plate whatsoever, any bill of exchange, promissory
* note, or other note for the payment of money, or part of any
" bill of exchange, promissory note, or other note for the pay" ment of money, purporting to be the bill of exchange, pro" missory note, or other note for the payment of money, of any
" person or persons, body corporate, banking company or part" nership, carrying on the business of bankers, without an au" thority in writing for that purpose from such person or persons,
" body corporate, banking company, or partnership, or some
* person or persons duly authorised to give such authority ; or
" shall use any such plate so engraved, cut, etched, scraped, or
" by any other means or device made, or shall use any other
" device for the making or printing any such bill of exchange,
" promissory note, or other note for the payment of money,
" without such authority in writing as aforesaid ; or if any per" son or persons shall, (after the said 10th of July, 1801,) with" out such authority as aforesaid, knowingly have in his, her, of
" their custody any such plate or device, or shall, without such
" authority as aforesaid, knowingly and wilfully publish, dispose
" of, or put away, any such bill of exchange, promissory note, or
" other note for the payment of money, or part of such bill of
" exchange, promissory note, or other note for the payment of
" money ; every person so offending in any of the cases afore" said, and being convicted thereof, shall for the first offence be
" imprisoned for any time not exceeding two years nor less than
" six months, and for the second offence be transported to any
" of his majesty's colonies or plantations for the term of seven
" years."
Sect. 3. enacts, " That if any person or persons in Great Bri" tain and Ireland, (after the 10th July, 1801,) shall engrave, cut,
" or etch, or by any other means or contrivance trace with a hair
" stroke or other mode of delineation, on any plate whatso" ever any of the subscriptions subjoined to any bill of exchange,
" promissory note, or other note for the payment of money, of
" any person or persons, body corporate, or other banking com" pany, or partnership carrying on the business of bankers, to
" be payable to bearer on demand ; or shall have in his, her, or
" their possession any plate with the hair strokes or other deli" neation of any subscription traced thereon, subjoined to any
" bill
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** bill of exchange, promissory note, or other note for the pay" ment of money, purporting to be the bill of exchange and pro" missory note, or other note for the payment of money, of any
* person or persons, body corporate, or other banking company
" or partnership, carrying on the business of bankers, and to be
" payable to the bearer on demand, and shall not be able to
" prove that such plate came into his, her, or their possession,
" without his, her, or their knowledge or consent ; every person
" so offending in any of the cases aforesaid, and being convicted
" thereof, shall for the first offence be imprisoned for any time
** not exceeding three years, nor less than twelve months ; and
" for the second offence be transported to any of his majesty's
" colonies or plantations for the term of seven years."
It appears that the following private instruments and securi
ties are enumerated by the above statutes of 2 Geo. 2. c. 28.
7 Geo. 2. c. 22. and 45 Geo. 3. c. 89. deed, will, testament,
bond, writing obligatory, bill of exchange, promissory note for
the payment of money, acquittance or receipt for money or
goods, acceptance on a bill of exchange, altering the number or
sum of any accountable receipt for any note, bill, or other secu
rity for payment of money, or any warrant or order for payment
of money, or delivery of goods.
We shall now note some determinations as will ascertain what
sort of instruments come within the description in the abovementioned statutes.
Writing obligatory.
In Dick's case, who was indicted and convicted for uttering a
forged writing obligatory, commonly called a Scotch bank note,
in this form :—
Bond accord
Sterling
Five Pounds
Aberdeen, 1st May, 1767.
No. 157.
The banking company in Aberdeen is hereby obliged to pay to
Js. Brand, or bearer, on demand, at their office here, five pounds
sterling, by order of the directors.
R. Sunderland,
W. Brebner, 7 tv .
Cashier.
J. Burnett, }DlrectorsThe judges were divided in their opinions, whether it was
within the meaning of st. Geo. 2. and whether it were felony to
alter in England a note made in Scotland, the statute having
excluded Scotland, and the note being payable there. The
prisoner M as pardoned.
Receiptfor Money.
W. Testich was found guilty of having uttered a forged receipt
for money, as follows : " Received the contents above by me,
Stephen Withers ;" with intent to defraud, &c. On the trial, the
account containing the particulars for which the receipt was
underwritten was given in evidence. It was objected, and moved
in arrest of judgment, that this evidence did not prove the re▼0L. i.
x
ceipt
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ceipt as laid in the indictment, that the bill of particulars and
receipt was one entire thiug, and ought all to have been set out,
for that, without the particulars, the words " Received the con
tents above," did not show whether it was money or any other
thing that was received. Judgment was respited ; but in Mich.
T. 1774, the judges were of opinion that the conviction was
proper. The indictment stated it to be a receipt for money, and
though, by the words " Received the contents above," it did not
appear what was received, yet being averred he uttered or forged
a receipt for money, the bill of particulars was proper evidence
to prpve that averment. (2 E. P. C. 926.)
William Hunter was indicted for uttering a forged receipt for
money, to wit, for the sum of 25/. contained in a navy bill, which
said forged receipt is as follows, tliat is to say, " William Thorn
ton, William Hunter." The prisoner was a clerk in the navy
pftice, and the navy bill came, in the course of business, into hi?
hands in order to b,e forwarded for payment. He wrote the
name Wm. Thornton, who was the person entitled to receive
payment, and which, according to the course of office, was all the
receipt necessary. Judgment was arrested, on the ground that
jt did not appear on the face of the indictment, nor did it appear,
by averment, that the instrument was a receipt. Buller, J.
doubted, considering this to be as much a receipt as the writing
a name was an indorsement on a bill of exchange. But to this
it was answered, that the writing a name on the back of a bill
was a complete indorsement without any thing more, whereas
the name alone, as stated in the indictment, was no receipt ;
though the name coupled together with the navy bill might
prove a receipt, but then it ought to be so stated, and the judges
referred to an indictment where it was so laid. (Crown Circuit
Comp. p. 405. Hunter's Case, 2 Leach, C. C. L. 711.)—Judg
ment was arrested.
James Lyon was indicted for forging a scrip receipt for 2000/.
3 per cent, consols, which the indictment charged to be a receipt
for moiiey.
The form of the receipt was as follows : .
£2000 3 per cent, annuities, 1793.
By virtue of a resolution of the House of Commons, for raising
.£4,500,000 for the service of the year 1793.
Received of
the sum of .£144 for the deposit
of £10 percent, on £1440 subscribed by him in pursuance of
the above resolution; and upon due payment of the remaining
£90 per cent, of the said sum of £1440, the said subscriber or
his assigns, by indorsement hereon, will, on exchange for this
BECeipt, become entitled to £2000 joint stock of 3 per cent,
annuities, which was consolidated at the bank of England by
certain acts, &c, the interest to commence from 5th Jan. 1793,
witness my hand this 4th day of April, 1793,
Ent. W. Johnson.
3lst May.
ipmpson.
To
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To this indictment there was a demurrer, and the objection
taken was, that there was no name from whom the money was
received, and that therefore it was not a receipt for money.
After argument the judges held that it was not a receipt for
money within the meaning of the stat. 2 Geo. 2. c. 25. It was
the duty of the cashier appointed by the bank to till up the
blanks in the printed paper with the subscribers' names, and
until that blank was so tilled up it did not become an acknow
ledgment of payment, or in other words a receipt for money;
■while in such a state it was no more a receipt than if the sum
professed to be received were omitted.
+ It hath been determined, that the entry of the receipt Harrison's case,
of money or notes made by a cashier of the bank of England Cases C. L. 166.
in the bank book of a creditor, is an accountable receipt for Receipt
the payment of money within the statute 7 Geo. 2. c. 22. and
that altering the principal sum of any such entry, by prefixing a
figure to increase its numeration, is forging a receipt within that
statute.
It has been decided that tendering false receipts merely as
vouchers in the settlement of an account is within the statute
2 Geo. 2. c. 25. (Thomas's Case, 2 E. P. C. 934.)
Warrant or Orderfor Payment of Money or Delivery of Goods.
It seems now settled that if the warrant or order mentioned
by the statute of 7 Geo. 2. c. 22. do not purport on the face of
it, or be shown by proper averment, to be made by one having
authority to command the payment of the money, or direct the
delivery of the goods, and to be compulsory on the person
having possession of the subject matter of it : but only purport
to be a request to advance the money or supply the goods on the
credit of the party applying, which the other may comply with
or not, as he sees proper, is not a warrant or order within the
statute. (2 E. P.C. 936.)
t It hath been decided, that an order drawn in the name Mary Mitchell's
of an overseer of the poor, by a person who was or pretend- cas<". Foster's
ed to be entitled to parochial relief, on the tradesman who C' ll9'
generally furnished the parish with goods, in the following form:
" Mr. Jefferies, I desire you to let this woman have six yards of
" ordinary stuff, a pair of stockings, a shift, &c. and 1 will see it
** all paid for," is not an order for the delivery of goods within
the statute 7 Geo. 2. c. 22; for the words " warrant or order,"
as they stand in the statute, are synonimous and expressive of
one and the same idea, and in common parlance import that the
person giving such warrant or order hath, or at least claimeth, an
interest in the money or goods which are the subject matter of
that warrant or order; that he hath, or at least assumeth, a dis
posing power over such money or goods, and taketh on him to
transfer the property, or custody of them at least, to the person
in whose favour such warrant or order is made ; for though the
present case may come within the mischiefs intended to be pre
vented, yet in the construction of acts so penal as this, the old
rule of adhering strictly to the letter must not be departed from.
x 2
t Sect.

303

OF FORGERY.

Bk. i.

Case of G. Wil- + So also, to forge an order on a tradesman, in the name
Hams, before the cf one Gf his customers, in the following form: " Please
CwVcIl?108. " to 'et tne hearer, Captain George Williams, have twelve barrels
" of tar, and in so doing you will oblige, yours, &c. W. R." is
not an order for the delivery of goods within the meaning of the
statute.
Elor'scase,
Cases C. L.
M6.

+ And upon the authority of the foregoing cases it has
been held, that an order in the following form, " Please to
" send ten pounds by the bearer, as I am so ill I cannot wait on
" you," is not an order for the payment of money; for the sta
tute means such an order as, if genuine, the party giving it had
a right to make, but this is a mere letter, rather requesting the
loan of money than ordering the payment of it.
The case of
+ So also, an order forged by a servant in the name of
CasesC Lh437
800 m^ aPPrent'ce 0I" a tradesman, in the following form,
" Please to send by the bearer eight pounds of the silk unmark" ed," and carried to a dyer who had silk belonging to the trader
to die, is not an order for the delivery of goods ; for, in the first
place, it is not directed to the person who had possession of the
<o) See Jones's goods (a); and, in the next, the son and apprentice had no
case, Coses
interest, claim of interest in, or a disposing power over the goods,
C. L. 51.
nor anv autnority whatever to make such an order.
John Jones's
case, Cases
' **"
Order for dcJiverv of goods.

t But where a silversmith had sent two silver cups to
Goldsmiths'-hull to be stamped, and his servant forged an order
on the officer of the goldsmiths' company, in the name of his
master for tne re-delivery of them, it was held, that this would
,
,
, - . J . ,.
' .
.
. .. .
have been an order for the delivery of goods within the statute :
but as the order was not directed to any person, he was par
doned on condition of transportation.

Lockitt's case,
T And where a person went to the shop of a trader, lookCases C.L. 89. ed out goods, and paid for them by a draft on a banker, in
Order.
this form, " Messrs. Fordyce and Co. Pay to Mr. W. H. or
" bearer, sixteen pounds ten shillings, R. V." out of which he
received six pounds ten shillings, it was decided, by the unani
mous opinion of the twelve judges, to be an order for the pay
ment of money within the statute 7 Geo. 2. c. 22. although
neither the drawer of it, nor any person of his name, ever kept
cash at Fordyce's banking shop ; for the nature of the order
assumes, that there was cash there in the name of the drawer,
which he hath taken upon him to transfer to the person in whose
favour the order was made.
Bills of exchange may be laid as warrants or orders for the
payment of money, as in Lockett's case (supra), when the judges
held that every bill of exchange was an order for the payment of
money, though not vice versa. See also Willoughby's Case,
2 E. P. C. 945.
James M'Intosh was convicted of forging and uttering an
order for the payment of money in the words and figures follow
ing:
Petersfield, 6th Aug. 1779.
Sir, Please to pay on demand to Mr. Hugh Young, or order,
all
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all my proportion of prize money due to me for my services on
board his majesty's ship Leander, for which this shall be your
authority.
Witness my hand,
John
To Alex. Davison, Esq.
>4
21, Milbank Street, Westminster.
Johnson.
Signed before us,
Walter Noble, Minister.
John Williams,
7
,
,
Francis Gibbens, j Churchwardens.
This was laid in the indictment both ways, as a bill of exchange
and as an order for the payment of money. It was objected
that this was not a bill of exchange, nor an order for payment of
money, under the stat 7 Geo. 2. c. 22. because no sum of
money was mentioned ; and secondly, that the instrument was
void, under the st. 32 Geo. 2. c. 34. s. 2. as wanting the for
malities requisite to an order for payment of prizemoney. The
judges held the conviction proper.
Several cases have decided, that the forgery need not be in the
name of an existing person; thus,
t It has been decided, that a forged deed, purporting to be
a power of attorney from A. B. administratrix of her father
C. D. a mariner, late belonging to such a ship, empowering E.F.
to receive from the navy-office the wages due to the deceased, is
within the letter and meaning of the statute 2 Geo. 2. c. 25.
although it appear that C. D. died childless and unmarried, and
of course that there could be no such person in rerum natura as
A. B. the daughter of C. D.
f So also, where one Bolland, the holder of a note of hand,
had indorsed it in his own name, but finding that the badness of his credit prevented him from getting it discounted, erased
all the letters except the initial of his name, and added the letters
" anks," making the name Banks, whom he represented to be a
wine-merchant living in Ralhbone-place, but in fact no such
person ever existed, it was decided to be a forgery within the
statute 7 Geo. 2. c. 22.
+ So also, where a person found a real bill of exchange, and,
in order to procure the cash for it, indorsed it in a fictitious
name, it was held to be a forgery, although no such person as the
name forged was known to exist, and although the fictitious signature was not necessary to his obtaining the money.

The case of
Ann Lewis,
fjg*"' C-

t So also it is said, that if a bill of exchange payable to A.
or order, get into the hands of another person of the same
name with the payee, and such person, knowing that he is not
the person in whose favour it was drawn, indorse it, he is guilty
of a forgery.
f But it hath been determined, that a person, who hath
been long known by a name which was not his own, and
who afterwards, for the purposes of concealment, assumes his
own name, and in that name draws a bill of exchange, is not
i •
guilty

Per Lord
Kenyon.ui
^a j^' Yj8Dg'

Holland's case,
°- B- Febc^,1"^ 78.

Tuft's t
Cases cgjjjj^? °^91

Rex v. Aickles,
CasesC.L.345.
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guilty of forgery, although the bill was drawn with an intention
to defraud; for, in order to constitute this offence, the deed or
instrument forged must, by the forgery, be made a false instru
ment.
t It has also been decided, that a forged writing, pur
Sterling's case,
Cases C. L. 95. porting to be the last will and testament of a person who is
Cogan's case, not dead, is a forgery within the above statute; for although
Cases C. L.
there can be no such instrument as a last will and testament, in
356.
contemplation of law, until after the decease of the testator, it is
sufficient if the forged instrument appears upon the face of it to
be good, whether the supposed testator be alive or dead.
Fitzgerald's
case, Cases
C. L. 20.

f So also it is said, that a forged will is within the statute,
although the christian name of the supposed testator is wrong
mentioned in the body of the will.

Birch and Mar
f It is decided, that, in an indictment for forging a will,
tin's case,
" a certain paper writing, purporting to be the last will and
Cases C. L. 74.
" testament of," &c. is a sufficient description of the instru
ment forged.
•f It has been decided, that if a person apply to a prize
Mary Dunn's
case. Cases
agent with a probate, purporting to be a probate of the will
C. L. 54.
of her husband, in which she is named executrix, and obtain
money from him due to the supposed testator, a receipt given by
her as the wife and executrix of such testator is a forgery, if it
appear that she is a different person, and not entitled to either of
these characters ; for although, if a person give a note entirely as
his own, his subscribing it by a fictitious name will not make it a
forgery, the credit in such case being given to the person sub
scribing it, yet if he give a receipt as the receipt of another, and
by that means obtain credit, it is strictly and properly a false
instrument.
Powell's case,
Cases C. L. 72.
lgs^noti. '
Lavell's case,
Cases C.L. 213.
Pa'lmer'scase
Cases C.L.

+ In an indictment for forgery, it is sufficient to aver a
general intent to defraud, without setting out the particular
manner by which the fraud was to be effected ; for it is no answer
to the charge of forgery, to say that there was no special intent
to defraud any particular person : and if a particular person be
named, a description of him to a common intent is all that is
required: as if it charge the intention to defraud "Messrs.
" Drummond and Co. Charing-cross;" or to defraud " A. B.
" C. D. &)C. the stewards of thefeast of ike sons of the clergy."
Bills of Exchange of Foreign States and Corporations.
"
"
"
"
"
"
"
"

By the 43 Geo. 3. c. 139. it is enacted, " That if any person,
from and after the passing of this act, shall within any part of
the United Kingdom of Great Britain and Ireland, falsely
make, forge, or counterfeit, or cause or procure to be falsely
made, forged, or counterfeited, or knowingly aid or assist in
the false making, forging, or counterfeiting, any bill of exchange, or any promissory note, undertaking, or order for the
payment of money, purporting to be the bill of exchange, promissory note, undertaking, or order for the payment of money,
" of
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" of any foreign prince, state, or country whatsoever, or of any
" minister or officer entrusted by or employed in the service of
u any foreign prince, state or country, or of any person or com" pany of persons resident in any foreign state or country, or of
" any body corporate and politic, and body in the nature of a
" body corporate and politic, created or constituted by any fo" reign prince or state, with intent to deceive or defraud his ma'" jesty, his heirs and successors, or any such foreign prince,
" state, or country, or with intent to deceive or defraud any per" son or company of persons whomsoever, or any body corporate
" and politic, or body in the nature of a body corporate and
*' politic whatsoever, whether the same be respectively resident',
" carrying on business, constituted, or being in any part of the
" United Kingdom, or in any foreign state or country, and whe" ther such bill of exchange, promissory note, or order, be in the
" English language or in any foreign language or languages, or
" partly in one and partly in the other ; or if any person, from
" and after the passing of this act, shall, within any part of the
" said United Kingdom, tender in payment or in exchange, or
" otherwise utter or publish as true, any such false, forged, or
" counterfeited bill of exchange, promissory note, undertaking,
" or order, knowing the same to be false, forged, or counter" feited, with intent to deceive or defraud his majesty, his heirs
" and successors, or any foreign prince, state, or country, or any
" person or company of persons, or any body corporate and
b politic, or body in the nature of a body corporate and politic as
" aforesaid, then every person so offending shall be deemed and
" taken to be guilty of felony, and being thereof lawfully con* victed shall be transported for any term of years not exceeding
" fourteen years.
" No person, from and after the passing of this act, shall
" within any part of the United Kingdom of Great Britain and
" Ireland engrave, cut, etch, scrape, or by any other means or
" device make, or knowingly aid or assist in the engraving, cut" ting, etching, scraping, or by any other means or device making,
" in or upon any plate whatsoever, any bill of exchange, or any
" promissory note or undertaking, or order for the payment of
" money, purporting to be the bill of exchange, promissory note,
" undertaking, or order of any foreign prince, state, or country,
• or of any minister or officer entrusted by or employed in the
" service of any foreign prince, state, or country, or of any per" son or company of persons resident or being in any foreign
" state or country, or of any body corporate and politic, or body
" in the nature of a body corporate and politic, or constituted by
" any foreign prince or state, or any part of such bill of ex" change, promissory note, undertaking, or order, without an
" authority in writing for that purpose from such foreign prince,
" state, or country, minister or officer, person, company of per" sons, or body corporate and politic, or body in the nature of a
" body corporate and politic, or from some person duly autho" rized to give such authority ; or shall, within any part of the
" said United Kingdom, without such authority as aforesaid, by
" means
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" means of any such plate, or by any other device or means,
" make or print any such foreign bill of exchange, promissory
" note, undertaking, or order for the payment of money, or any
" part thereof, or knowingly, wilfully, and without lawful excuse,
" (the proof whereof to lie upon the party accused,) have in his
" or her custody any such plate or device, or any impression
" taken from the same ; and if any person shall offend in any of
" the cases aforesaid, he shall be deemed and taken to be guilty
" of a misdemeanor and breach of the peace, and being thereof
" convicted according to law, shall be liable for the first offence
" to be imprisoned for any time not exceeding six months, or to
" be fined, or to be publicly or privately whipped, or to suffer
" one or more of the said punishments ; and for the second
" offence to be transported to any of his majesty's colonies or
" plantations for the term of fourteen years ; provided always,
" that nothing in this act contained shall extend, or be construed
" to extend, in any manner whatsoever, to repeal or alter any
" law or statute now in force for the prevention and punishment
" of the crime of forgery in any respect whatsoever, within any
" part of the said United Kingdom."
Upon this latter statute Manasseh Goldenstein was tried for
forging a Prussian treasury note for one dollar. The indictment
charged the instrument various ways, as a note, a bill, &c. but it
did not set out the note itself in the original language with a
translation, but it was averred to be a note, &c. Upon a case
reserved, the judges held the indictment insufficient, on the
ground that the original note should have been set out, in order
that a court of error might see it was an instrument within the
meaning of the statute. (3 Brod. and Bingham, 201.)

CHAP. XXII.
OF FALSELY PERSONATING ANOTHER.
THE offence of falsely personating another is intimately blended
with the crime of forgery, and, as we have seen in the preceding
chapter, is embodied in the same enacting clause in most cases,
which makes the forging of instruments penal with respect to
the public funds: when the proprietor is defrauded, it must
necessarily be done by some one either producing a forged power
of attorney, or falsely representing his person.
With respect to the personating others in courts of justice,
and acknowledging bail, &c. in the names of persons not privy or
consenting thereto, which is a felony by statute 21 Jac. 1. c. 26.
s. 2., that is an offence against the Public Justice of the kingdom,
and will be found treated of hereafter in that chapter.
Personating a Proprietor of Stock in the Public Funds.
t Sect. 1. By 8 Geo. I. c. 22. it is recited, " That divers
frauds
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frauds and abuses have been or may be committed by persons
falsely and deceitfully personating the true and real proprietors
of the shares, annuities, and dividends of and in the capital stock
and funds of such body politic or corporate as are established by
act or acts of parliament in that behalf, or some of them :" and
enacted, " That if any person or persons whatsoever shall
" falsely and deceitfully personate any true and real proprietors
** of the said shares in stock, annuities and dividends, or any of
" them, or any part thereof, and thereby transferring or endea" vouring to transfer the stock, or receiving or endeavouring to
" receive the money of such true and lawful proprietor, as if such
" offender were the true and lawful owner thereof ; then, and in
" every or any such case, all and every such person and persons
" (being thereof lawfully convicted in due form of law) shall be
" adjudged guilty of felony, and shall suffer as in cases of felony
" without benefit of clergy."
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f Sect. 2. By 9 Geo. 1. c. 12. s. 4. " If any person or per" sons whatsoever shall falsely and deceitfully personate any true
" and real proprietor or proprietors of any the said order or
" orders, (certain exchequer orders mentioned in the act,) and
" thereby assigning or endeavouring to assign any of the said
" order or orders, or receiving or endeavouring to receive
" the money of such true and lawful proprietors, as if such
" offender were the true and lawful owner thereof ; then, and in
" every or any such case, all and every such person and persons
" (being thereof lawfully convicted in due form of law) shall be
" adjudged guilty of felony, and shall suffer as in cases of felony
" without benefit of clergy."
t Sect. 3. By 31 Geo. 2. c. 22. s. 77. it is kecited, " That
doubts may arise whether the statute 8 Geo. 1. c. 22. extend to
statutes made after the passing of the said act:" and enacted,
" That if any person or persons whatsoever shall falsely and
" deceitfully personate any true and real proprietor of the said
" shares in stock, annuities, and dividends, or any of them, or
" any part thereof, of or in any such capital stock or funds of
" any body or bodies politic or coporate, established, or which
" shall be established by any act or acts of parliament, and thereby
" transferring or endeavouring to transfer the stock, or receiving,
" endeavouring to receive, the money, of such true and lawful
" proprietor, as if such offender were the true and lawful owner
" thereof ; then, and in every or any such case, all and every such
" person and persons, being thereof lawfully convicted in due
" form of law, shall be deemed guilty of felony, and suffer death
" as a felon, without benefit of clergy."

Eltended to M
frauds thereafter
established by
Par"lmen

+ Sect. 4. By 33 Geo. 3. C. 30. IT IS RECITED, " That the
laws now in being have been found insufficient to prevent forgeries and frauds in the transferring stocks, annuities, and other
public funds, transferable at the bank of England: And whereas,
for the better preventing such forgeries and frauds in future, it
is necessary that further provision should be made, as well to
prevent frauds practised by persons taking upon themselves to
' transfers, in the books of the governor and company of the
bank

Persons making,
orassisting in
"r^o^'tock lii
any other name*
than the owners,
guUtJ °* felonJ'
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bank of England, of stock or annuities, or other funds, transfer
rable as aforesaid, whereof such persons are not the true owners
and proprietors, as to prevent forgeries of such transfers in the
names of the true owners or proprietors ; and whereas it is also
necessary, the better to prevent such forgeries and frauds, that
the public accounts between the governor and company of the
bank of England and the several owners and proprietors of stock,
annuities, and other funds, transferrable at the bank of England,
should be secured from falsification by means of false entries
therein, or of the alteration of any of the words or figures thereof,
or by any other ways or means whatsoever:" it is therefore
enacted, " That if any person or persons shall wilfully make,
" or assist in making, any transfer of any interest, part, or share
" of or in any stock or stocks, annuity or annuities, or other funds,
" transferrable at the bank of England, in any of the books of
" the said governor and company of the bank of England, in
" which transfers of stock, annuities, or other funds as aforesaid,
" are made, in the name or names of any person or persons not
" being the owner or owners, or proprietor or proprietors, of
" such stock, annuities, or other funds, transferrable as aforesaid,
" with intent to defraud the said governor and company of the
* bank of England, or any other body politic or corporate, or
" any person or persons whatsoever, such person or persons so
" making, or assisting in making, such transfer as aforesaid, shall
" be deemed guilty of felony, and shall suffer death as a felon or
* felons, without benefit of clergy." (r)
Parr's case,
f Sect. 5. It hath been determined on the above statutes, that
Jan Sesi'm? obtaining and indorsing a dividend warrant at the bank of
Cases C. L.
England in the name of a stockholder, is " personating a pro3d edit. 341. " prietor, and thereby endeavouring to receive the dividend,"
although no attempt whatever is made to receive the money at
the pay-office.
Personating Seamen and Greenwich Pensioners.
Penalty of per+ Sect. 1. By 3 1 Geo. C. c. 10. S. 24. IT 19 RECITED, " That
sonating sea- divers wicked practices have been carried on, by personating
and falsely assuming the names and characters of officers, sea
men and others, entitled, or supposed to be entitled, to wages,
pay, or other allowances of money, or prize money, for serving
on board of ships or vessels of the royal navy, and by forging and
counterfeiting letters of attorney, bills, tickets, assignments, last
wills, and other authorities and powers, from such officers and
seamen, and by falsely taking out probate of wills and letters of
administration to such officers and seamen;" and enacted,
" That whosoever willingly and knowingly shall personate, or
" falsely assume the name or character of, or procure any other
" to personate, or falsely to assume the name or character of any
" officer, seaman or other person, entitled or supposed to be
" entitled to any wages, pay, or other allowances of money, or
* prize money, for service done on board of any ship or vessel
" of his majesty, his heirs or successors; or the executor or ad
ministrator,
(1) See 35 Geo. 3. c. 66. s. 7: 37 Geo. 3. c. 46. 3.7. containing in. substance the same enactments.

Ch. 48.

OF FALSELY PERSONATING ANOTHER.

3i&

, wife, relation, or creditor of any such officer of
" seaman, or other person, hi order to receive any wages, pay,
or other allowances of money, or prize money, due, or sup
posed to be due or payable, for or on account of the services
of any such officer or seaman, or other person as aforesaid ; or
shall forge, or counterfeit, or procure to be forged or coun- or of forging
" terfeited, any letter of attorney, bill, ticket, certificate, assign- „jte^^)Jttor"
" ment, last will, or any other power or authority whatsoever, in making a°false
" order to receive any such wages, pay, or other allowances of oath to obtain
* money, or prize money, due, or supposed to be due, to any
"o^Zh
" such officer or seaman, or other person as aforesaid ; or shall persons, is
" willingly and knowingly take a false oath, or procure any other death.
" person to take a false oath, to obtain the probate of any will
" or wills, or to obtain letters of administration, in order to
" receive the payment of any wages, pay, or other allowances of
" money, or prize money, due, or that were supposed to be due,
" to any such officer, seaman, or other person as aforesaid, who
" has really served, or was supposed to have served on board of
" any ship or vessel of his majesty, his heirs or successors ; every
" such person so offending, being lawfully convicted of any such
" offence or offences, shall be deemed guilty of felony, and shall
" suffer death as a felon, without benefit of clergy."
■\ Sect. 2. By 9 Geo. 3. c. 30. s. 5. " For the more speedy Treasurer, and
and effectual bringing to justice persons who shall falsely assume °^e* office™ °{
the names or characters of officers or seamen, or other persons ; ^"red toact
or shall forge or counterfeit) or caused to be forged or counter- as jastices in
feited, any letter of attorney, bill, ticket, certificate, assignment, «ny of the cases
i » -ii
»l
.l
.
■
»l L hero mentioned,
last will, or other authority, to receive any wages, pay, or other
allowance, due to any officer, seaman, or other officer, in, or
who has been, or shall be in, his majesty's service, or shall utter
or publish the same as true ; or who shall be guilty of stealing
or embezzling his majesty's naval stores :" it is enacted, " That
" it shall and may be lawful to and for the treasurer, comptroller,
" surveyor, clerk of the acts, or any commissioner of the navy
" for the time being, and they are hereby respectively authorized
" and empowered, from time to time, in all places whatsoever,'
" to do, perform, exercise, and execute the office and duty of a
" justice or justices of the peace, to all intents and purposes
" whatsoever, in causing any person or persons who shall be
" charged with forging or counterfeiting, or procuring to be
" forged or counterfeited, any letter of attorney, bill, ticket, cer" tificate, assignment, last will, or other power or authority ; or
" with uttering or publishing the same as true, in order to
" receive any wages, pay, or other allowance, due to any officer,
" seaman, or other person, who is, or has been, or shall hereafter
" be, in the service of his majesty, his heirs or successors ; or
" with taking, or procuring false oaths to be taken, for any of
" the purposes aforesaid ; or to obtain a probate of any will, or
" letters of administration, in order to receive such wages, pay,
" or other allowance ; or with stealing or embezzling of any naval
" stores, the property of his majesty, his heirs or successors ; to
* be apprehended, committed, and prosecuted, for the same ;
and
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and all constables, headboroughs, keepers of gaols and prisons,
and all other officers whatsoever, shall, and they are hereby respectively required, from time to time, diligently to execute,
perform, and obey, all such warrant and warrants as shall be
made, directed, issued, or given to them, or any of them, by any
one or more of the persons aforesaid, touching any of the matters
and things herein-before contained."

Penalty of per- t Sect. 3. By 3 Geo. 3. c. 16. s. 6. it is recited, "That
(onating, &c. divers wicked practices may be carried on by persons knowingly
and willingly personating and falsely assuming the name and cha
racter of any out-pensioner of the said hospital, in order to re
ceive the money due to any such out-pensioner, on account of his
out-pension;" and enacted, "That whosoever willingly and
" knowingly shall personate or falsely assume the name or
" character of, or procure any other to personate or falsely to as" sume the name and character of any person intitled, or sup" posed to be intitled, as an out-pensioner, to any out-pension or
" allowance of money from the commissioners or governors of
" the said hospital, in order to receive the money due, or sup" posed to be due, on such out-pension ; every such person so
" offending, and being lawfully convicted of any such offence or
" offences, shall be deemed guilty of felony, and suffer death as a
" felon, without benefit of clergy." (Clergy restored by 4 Geo.
4. c. 46.
Penalty of pert Sect. 1. By 31 Geo. 2. c. 10. s. 24. it is recited, " That
•onating sea- divers wicked practices have been carried on, by personating and
tte °f *f '8" ^Se'v assummg the names and characters of officers, seamen and
attorney', &c. or others, entitled, or supposed to be entitled to wages, pay or other
making a false allowances of money, or prize money, for serving on board of ships
oath to obtain or vessels of the royal navy, and by forging and counterfeiting letwill &c. of such ters °f attorney, bills, tickets, assignments, last wills and other aupersons, is
thorities and powers from such officers and seamen, and by falsely
deatbtaking out probate of wills and letters of administration to such of
ficers and seamen," and therefore it is enacted, "That whosoever
" willingly and knowingly shall personate, or falsely assume the
" name or character of, or procure any other to personate, or
" falsely to assume the name or character of any officer, seaman or
" other person, entitled, or supposedto be entitled, to any wages, pay,
" or other allowances of money, or prize money, for service done on
" board of any ship or vessel of his majesty, his heirs, or successors ;
" or the executor or administrator, wife, relation or creditor of
*' any such officer or seaman, or other person, in order to receive
" any wages, pay, or other allowances of money, or prize money,
" due, or supposed to be due or payable, for or on account of the
" services of any such officer or seaman, or other person as afore" said ; or shall forge or counterfeit, or procure to be forged or
" counterfeited, any letter of attorney, bill, ticket, certificate, as" signment, last will, or any other power or authority whatsoever,
" in order to receive any such wages, pay, or other allowances of
" money, or prize money due, or supposed to be due, to any such
" officer or seaman, or other person as aforesaid ; or shall wil" lingly and knowingly take a false oath, or procure any other
" person

Ch.22.

OF FALSELY PERSONATING ANOTHER.

" person to take a false oath, to obtain the probate of any will or
" wills, or to obtain letters of administration, in order to receive
" the payment of any wages, pay, or other allowances of money,
" or prize money due, or that were supposed to be due, to any
* such officer, seaman, or other person, as aforesaid, who has
" really served, or was supposed to have served on board of any
" ship or vessel of his majesty, his heirs or successors ; every
" such person so offending, being lawfully convicted of any such
* offence or offences, shall be deemed guilty of felony, and shall
" suffer death as a felon, without benefit of clergy."
By 55 Geo. 3. c. 6. s. 32. " If any person or persons shall
" willingly or knowingly personate or falsely assume, or cause or
" procure any other person to personate, or falsely assume the
" name or character of any commission, warrant, or petty officer,
" or seaman, or any commissioned or non-commissioned officer
" of marines, or marine, or any other person entitled or supposed
" to be entitled to any wages, pay, prize money, bounty money,
" or other allowances of money, for or in respect of services per" formed or supposed to have been performed on board of any
" ship or vessel of his majesty, his heirs or successors ; or the wife,
" widow, executor or administrator, relation or creditor of any
" such officer or seaman, or other person as aforesaid, in order
" to receive any wages, pay, prize money, bounty money, or other
" allowances of money due or supposed to be due, for or in re" spect of the services of any such officer, seaman, marine, or
" other person as aforesaid, performed or supposed to have been
" performed on board of any ship or vessel of his majesty, ' his
" heirs or successors, shall be guilty of felony without benefit
"of clergy."
By reference to the above acts it will be seen, that the per
sonating must be of some person who is entitled, or supposed to
be entitled, to pay or prize money. Therefore it has been held
necessary to shew that there was some person in existence, who,
prima facie, might be entitled to receive such pay or prize money ;
this was decided in the case of one Brown, who was tried at the
Winchester spring assizes 1800, who, under the assumed name of
William Wheeler, obtained a sum of money, stating that he was
entitled to it as prize money, by having served on board the
Terpsichore frigate, and produced a certificate apparently regular
in its form to corroborate his statement. There was no evidence
given that any such person as William Wheeler was entitled to
prize money, or prima facie entitled to it as a seaman on board
the Terpsichore, and on this ground the court held the convic
tion wrong. This decision was afterwards confirmed in a sub
sequent case of one Charles M'Annelly.—(2 E. P. C. 1009.)
Falsely personating another, though for the purposes of fraud,
is no more than a misdemeanor at common law, but when done
in combination, the parties may be indicted for a conspiracy.
(2 E. P. C. 1010.—1 L. C. C. 44.-2 E. P. C. P. 856.
. See further 57 Geo. 3. c. 127. for granting certain allow
ances out of the Droits d' Admiralty to Greenwich Hospital, by
which it is made felony without benefit of clergy, to personate
those entitled to the allowances given by that act.
CHAP.
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CHAP. XXIII.
OF CHEATS.
CHEATS punishable by public prosecution, are of two kinds:
1. By the common law.
2. By statute.
(a) s Roll 107
^ect' ** ■^n(* ^rst 'l seemeth, tnat those which are punishable
C.Jac.497.
at common law, may, in general, be described to be deceitful
2 R. Abr. 78. practices, in defrauding or endeavouring to defraud another of his
Modem' 42 9 known right by means of some artful device, contrary to the plain
Fanesley, 40. rules of common honesty ( 1) ; as by playing with false dice (a) ;
But see the 16 or by (li) causing an illiterate person to execute a deed to his
9 Anik'c u'in- Prejudice, by reading it over to him in words different from those
fra. (») l Sid. in which it was written ; or by (c) persuading a woman to exe3it. (c) l Sid. eute writings to another, as her trustee, upon an intended marriage,
103 (e)No^°99 wnich in truth contained no sucli thing, but only a warrant of
Moor, 630.' c! attorney to confess a judgment, &c. ; or by (</) suppressing a
Eliz. 531.
wiH ; or by (e) levying a fine in another's name, or (f) suing out
2 Jones M*6 an execut'°n upon a Judgment for him, or acknowledging an
(/) Noy, 99. action in his name, without his privity, and against his will ; in
(g)See
the books
(s)
the record mayJ be
above cited;
but which
„_„._.,cases, by3 some good
8
W opinions,
*
2 It Abr. 863. vacaleaC. and 12 Co. 223, are contrary.
(fc)6 Mod. 105.
Sect. 2. It (A) seemeth to be the better opinion, that the deSalkeld, 379. ceitful receiving of money from one man to another's use, upon
3 Modem, 18.
r ,
«&ri_j j » -v. *
L. Ray. 1013. a jolse pretence of having a message and order to that purpose,
Sess. Cas. 201. is not punishable by a criminal prosecution, because it is accom
panied with no manner of artful contrivance, but wholly depends
on a bare naked lie; and it is said to be needless to provide severe
laws for such mischiefs, against which common prudence and
caution may be a sufficient security.
+ Therefore
(1 ) It may be doubted, says Mr. East, whether
If the defendent make use of an apparent token,
this definition of Hawkins be sufficiently accurate which in reality upon the face of it has no more
or distinct to be taken as a definition of the offence credit than liis own assertion, it will not differ the
at common law, and that learned writer founds his case. Thus one Lara bought lottery tickets and
doubts upon a review of the several cases of indict- pretended to pay for them by giving a draft upon
meats for cheats at common law, which he observe*, his banker ; it turned out that he had no money at
in order to be supported, it is necessary that the the bankers' upon whom he had drawn the cheque,
cheat must be shewn to be effected by some nor had any authority to draw it. It was held
false public taken : as false weights or measures, that this was no false token, for the bankers' cheque
or the like. Procuring goods or money, or cheat- drawn by the defendant himself was no more than
ing by a mere naked lie, is not an indictable of- his own assertion that the money would be paid,
fence j as where one Lewis was indicted at com- (R. v. Lara, 6 T. R. 565.) So where one Wildus,
mon law for a cheat, in depositing as a security for a brewer, sent casks to a customer, marked as conmoney advanced, a quantity of gum, affirming it taining so much ale, and writing a letter that they
to be gum scneca, and afterwards selling it to the contained so much, when in fact tbey contained
prosecutor for such, affirming it to be so and that it Jess. Indictment for this offence was quashed, as
was worth 71. whereas it was not that article, and being no false token, but only the defendant's own
worth but 31. Judgment was arrested, being no more assertion; (cited by Lord Mansfield, in 2 Burr,
than a false affirmation, for which the party was not 1 1 28.) Many instances found in the books of inindictable unless he came with false tokens, (R. v. dictment for cheats at common law, upon private
Lewis, East, 28 Geo. 2.) : or where one obtained tokens, will upon examination bo found to be
money of another, by pretending to come by the founded either in conspiracy or forgery at common
command of a third person, to demand a debt or law * (See East P. C. title Cheats.) But the exaraithe like in his name, shewing no voucher or token nation is now of no great importance, since the ei-<
for his authority ; it was holden not indictable, for tension of the law by the subsequent st. of 30 Geo.
it was the party's own fault to trust him. (Jones's 2. c. 24. enlarged by 52 Geo. 3. c. 64.
case, Salk. 379 ; see also the case of R. v. Gibbs,
1 E. R. 185. 2 Str. 866.)
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+■ Therefore it hath been decided, that an indictment will not
lie at common law against a person for selling beer short of the
due and just measure, as sixteen gallons instead of eighteen
gallops, for this is only an inconvenience and injury to a private
person, arising from that private person's own negligence and
carelessness in not measuring the liquor upon receiving it, to see
whether it held out the just measure or not ; but if a tradesman
uses false weights and measures in the general course of his
dealing, or sell by them to any particular customer, it is an
indictable offence, for this is a deception that common care and
prudence is not sufficient to guard against. And upon this dis
tinction it has been decided, that a pawnbroker who procures a
gold watch chain of gold no way agreeing with the standard, but
being according to the rate of twelve carats and two grains it*
the pound troy weight worse than the standard, and knowingly
exposes and sells the same as and for a thing wholly made of
gold, and agreeing with the said standard, is not indictable ; for
being neither a sale either by false weights or false measures, it is
not a public offence, but a mere private imposition, against
which a man's own common prudence ought to be a sufficient
guard.
Sect. 3. Some of the abovementioued offences are punishable
not only with fine and imprisonment, but also with farther infamous punishment (as cheating with false dice, especially if the
offender be a common gamester); others are punishable with
fine and imprisonment only, by the discretion of the judges,
which is regulated by the circumstances of each particular case ;
and some of them are made felonies by 21 Jac. c. 26. as
appeareth from the chapter of " Offences against Public Justice."
+ II. Offences of this kind by statute are those which are
effected by means of a false privy token, or by means of a false
pretence.
t As to the first particular, viz. cheating another by means
of a false privy token.
Sect. 4. This depends on the 33 Hen. 8. c. 1. which recites,
that many light and evil-disposed persons, not minding to get
their living by truth, but compassing and devising daily how they
may unlawfully obtain and get into their hands and possession
goods, chattels, and jewels of other persons, for the maintenance
<■ , •
i -c ,■ 4
iiiV
•/• i
or their unthrifty living, and also knowing that it they came to
any of the same goods, chattels, and jewels by stealth, that then
they, being thereof lawfully convicted according to the laws of
this realm, shall die therefore, have now of late falsely and de
ceitfully contrived, devised, and imagined privy tokens and coun
terfeit letters in other men's names, unto divers persons their
special friends and acquaintances, for the obtaining of money,
goods, chattels, and jewels of the same persons, their friends
and acquaintances, by colour whereof the said light and evildisposed persons have deceitfully and unlawfully obtained and
gotten great substance of money, goods, chattels, and jewels into
their hands and possession, contrary to right and conscience :
for the reformation whereof it is enacted, " That if any per" son

819
Vide Wheat,e/s case> Bur'
J73

Rex ». Bower,
CowP' 323>
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" son or persons shall falsely and deceitfully obtain, or get into
" his or their hands or possession, any money, goods, chattels,
" jewels, or other things of any other person or persons, by co" lour and means of any privy false token, or counterfeit letter
" made in another man's name, to a special friend or acquaint• " ance, for the obtaining of money, 8tc. from such person, and
" shall be thereof convicted, by witness taken before the lord
" chancellor, or before the justices of assize, or before the jus" tices of peace of any county, city, borough, town, or franchise
" in their general sessions, or by action in any of the king's
" courts of record, every such offender shall suffer such punish" ment by imprisonment, setting upon the pillory, or other" wise by any corporal pains, except pains of death, as shall be
* appointed by those before whom he shall be so convict."

Dalton, 32.

+ Sect. 5. And by 33 Hen. 8. c. 1. s. 2. it is further enacted,
" That as well the justices of assize for the time being, as also
two justices of peace in every county, whereof the one to be
" of the quorum, may call and convene by process, or otherwise,
" to the said assizes, or general sessions, any person being sus" pected of any of the offences aforesaid, and commit or bail
" him till the next assizes or general sessions, there to be exa" mined and further ordered by their discretions."
t By 33 Hen. 8. c. 1. 8. 3. it is also further enacted, " That
" justices of the peace in every city, borough, town, and fran" chise within this realm, shall have the like jurisdiction, power,
" and authority at their general sessions, and otherwise, to do and
" execute all and every thing in all points, as other justices of
" the assizes in their circuits, or justices of the peace in the
" counties by virtue of this act, saving to the party grieved by
" such deceit, such remedy, by way of action or otherwise, of
" and for the same money, goods, chattels, jewels, or other thing
" so obtained, as he might have had if this act had never been
" made."

3 Init. 123.

C. Car. 564.

Sect. 6. Sir Edward Coke is of opinion, that the offender
cannot be fined in a prosecution upon this statute, because it is
expressly ordained, that some corporal punishment shall be in
flicted, and no other is mentioned ; however, there is a prece
dent in Croke's Reports, by which it appears, that one convicted
on such a prosecution hath been adjudged not only to stand on
the pillory, but also to pay a fine of five hundred pounds, and to
be bound with good sureties to his good behaviour.

+ Sect. 7. In order to bring an offender within the statute
33 Hen. 8. c. 1. there must be a false token used ; and therefore
Rex v. Munoz, where one man went to the house of another, and pretended that
2 Stra. 1127. such a person had sent him to receive twenty pounds, and
received it, whereas such person did not send him, it was held no
offence within the statute.
2 Burr. 355.

The common law punishing only those cheats which were
effected by means of false public tokens, or by conspiracy or by
forgery, or which affected the public interest, the statute of
Henry the 8th went further, and punished those cheats which
were
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w$re effected by means of " a false privy toke'h or counterfeit
" letter made in another man's name to a special friend or ac" quaintance ;" but this extension of the law being found inade
quate to repress the practices of the fraudulent, the stat. of 30
Geo. 2. c. 24. was enacted, by which it was made penal to
obtain money, goods, wares, or merchandizes by "fake pre
tences." But this latter statute did not include choses in action,
and therefore by 52 Geo. 3. c. 64. s. 1. it was enacted, that
" all persons who knowingly and designedly, by false pretence
" or pretences, shall obtain from any person or persons, or from
" any body politic or corporate, any money, goods, wares, or
" merchandizes, or any bond, bill of exchange, bank note, pro" missory note, or other security for the payment of money, or
" any warrant or order for the payment of money, or delivery or
" transfer of1 goods or other valuable thing, with intent to cheat
" or defraud any person, &c. shall be deemed offenders against
" lave and the public peace, and shall be liable to be prosecuted
" and punished in like manner as if they had knowingly and de" signedly, by false pretence or pretences, obtained any money,
" goods, wares, or merchandizes, from any person or persons,
" with intent to cheat or defraud any person or persons of the
" same." The punishment in the former statute of 30 Geo; 2.
c. 24. of which this is an extension, is " to be put in the pillory
" (now abolished), or publicly whipped, or fined and imprisoned,
" or transported not exceeding the space of seven years, as the
*' court shall in discretion think fit."
And by s. 2. of the same statute any justice, before whom any
person is brought charged on oath with such offence, may com
mit or bail the party to answer the complaint at the next general
or quarter sessions of the peace, or next sessions of oyer and
terminer, and shall bind over the-prosecutors by recognizance in
a reasonable sum to prosecute, or in a sum not less than double
the amount of the money or goods fraudulently obtained if they
shall exceed 20/. in value. By s. 20. the certiorari is taken away.
The term "false pretences" is certainly a term of very ex
tensive meaning, even a naked lie may be a false pretence ;
but whether it is to be so construed has never yet, I believe,
received judicial determination, although the following case
comes very near it. The defendant (Villeneve) applied to Sir
J. Broughton, telling him he was instructed by the Due de
Lauzun to take some horses from Ireland to London, and that
he had been detained so long by contrary winds that he had ex
pended all his money ; Sir J. Broughton was thereupon induced
to lend him some money; but it turning out that the whole story
was a fiction, the defendant was tried and convicted on the stat.
30 Geo. 2. (cited by Buller in R. v. Young, 3 T. R. 98.) This
was a mere false statement of the defendant, although a cir
cumstantial one, to give it the appearance of probability.
Mr. J. Buller, in the case of the K. v. Young and others, says
that the offence within the statute is " the obtaining by false
" pretences with intention to defraud," that if the intent were
made out, and the false pretence used to effect it, the case was
brought within the statute.
vol. I.
Y
With
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With respect to false pretences, Lord Kenyon, in the same
case, says, the statute extends to every case where a party has
obtained money, &c. by falsely representing himself to be in a
situation in which he was not, or any occurrence that had not
happened, to which persons of ordinary caution might give credit.
In the case of one Airey (2 E. R. 30.) the indictment charged
that one Barrow at K. &c. delivered to the defendant, a common
carrier, certain goods to be carried by him from K. to one Leach
at L. and there to be delivered to him ; that the defendant re
ceived the goods under pretence of delivering them to him, and
undertook so to do, but intending to cheat Barrow of his money,
he afterwards unlawfully, &c. pretended to Barrow that he had
carried the goods from K. to L. for the purpose of delivering
them to Leach, and had delivered them to Leach at L., and that
Leach had given him, the defendant, a receipt expressing such
delivery of the goods to him, but that he had lost or mislaid die
same, or had left it at home ; and that the defendant therefore
demanded of Barrow 16s. for the carriage of the said goods, by
means of which false pretences he obtained the money, &.c. On
a writ of error after conviction judgment was affirmed.
So it is said all frauds affecting the crown and public at large
are indictable as cheats at common law, as in the following case.
One Treeve was a contractor with government to supply bread
to the French prisoners of war confined in Eastwood hospital.
He was indicted for that he " knowingly, wilfully, deceitfully, and
" maliciously did provide, furnish, and deliver 500 lbs. weight of
" bread to be eaten as food by the said prisoners of war, such
" bread being then cured, made and baked in an unwholesome
" and insufficient manner, and then and there being made of and
" containing dirt, filth, and other pernicious and unwholesome
" materials and ingredients, and not fit to be eaten by man ; and
" the said defendant then and there well knowing the said bread
" to be made and baked in an unwholesome and insufficient
" manner, and to be made of and to contain dirt, filth, and other
" pernicious and unwholesome materials and ingredients not fit
" to be eaten as aforesaid ; whereby the said prisoners of war
" did then and there eat of the said bread, and thereby then and
" there became distempered in their bodies and injured and
" endangered in their healths, to the great damage of the said
" French prisoners, &c."
After conviction it was objected, in arrest of judgment, that
the offence as laid was not indictable ; as it did not appear it
was done in breach of any contract with government or of any
moral or civil duty. But the judges all held the conviction right,
and indeed it was clearly an offence against the public health,
for the selling of unwholesome provisions not fit for man to eat
is undoubtedly an indictable offence. (E. P. C. vol.2, p. 821.
4 Bl. Com. 162.)
So in the case of an apprentice having enlisted into a regiment
of foot, without the knowledge of his master, who reclaimed
him, and thereby the king was defrauded of the bounty motley
paid to him as a recruit. The defendant was convicted for the
cheat,
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cheat, though the conviction was held bad upon another ground.
(E. P. C. 2 vol. 322.)
It has been held, that the statutes of 33 H. 8. c. 1. and 30
Geo. 2. c. 24. are in pari materia, and that the latter is an
extension of the former. But whatsoever has been determined
in the construction of one of them, is a sound construction as to
the other. And it has been ruled, First, as above observed,
That to bring a person within the statute of H. 8. there must be
more than a mere false assertion, and that the party offending
must use a false privy token.
+ Sect. 8. Secondly, That it is not sufficient to aver in an
indictment on 33 Hen. 8. c. 1. that the offence was effected by
aJake token, or on 30 Geo. 2. c. 24. by a false pretence, but that
it must shew what the false token in the first case, and the false
pretence in the second, was.
f Sect. 9. Thirdly, That where the pretence is conveyed by
words spoken by one defendant in the presence of others who
are acting in concert together, they may be all indicted jointly.
t Sect. 10. Fourthly, That it is no objection in arrest of
judgment, that the indictment contains several charges of the
same nature in the different counts.
Cheating at Play.
t Sect. 1. By 16 Car. 2. c. 7. " If any person shall by any
" fraud, unlawful device or other ill practice in playing at cards,
" dice, tables, tennis, bowls, skittles, shovel-board ; or by cock" fighting, horse-racing, dog-matches, foot-races, or other pas" times, or games, or by bearing a share in the stakes, or by
" betting on the side of such as shall play, act, ride, or run as
" aforesaid, win any sum or other valuable thing, he shall forfeit
" treble the value in the manner the act directs."
+ Sect. 2. By 9 Ann. c. 14. " If any person shall by any
" fraud or shift, cozenage, circumvention, deceit, or unlawful
" device, or ill practice whatsoever, in playing at cards, dice,
" tables, tennis, bowls, or any the games aforesaid, or bearing a
** share in the stakes, or betting on the sides of such as do play,
" win any sum of money, or other valuable thing, on conviction
" by information or indictment, he shall forfeit to such as shall
" sue for the same, five times the value, be deemed infamous,
" and suffer corporal punishment as in cases of perjury."
. , , ,
—
CHAP. XXIV.
MALICIOUS, WANTON, AND FRAUDULENT
MISCHIEF.
Property is often destroyed or injured, from various mo
tives in the wrongdoer, sometimes from motives of malice and
ill-will towards the proprietor—sometimes in mere wantonness
y 2
without

323

R*x». Munos
^ess- Cose8'
Rex v. Mason,
8 Term Rep.
581
Rex ». Young,
g8Terro* P*
Rex «. Young,
g8lerm" ^

2 Abr. Eq.
g-^j-f,4^
j Levinz, 244.
Ld. Raym. 69.
* ^omD^O

Vide Strange,
??48- Th®
wnere"it was" P'
determined that
"fine^o"^'
the offender on
a conviction
"f""^" °jCt '
judgment they
can give is, that
he it convicted,
&c.

MALICIOUS MISCHIEF, &c.

Bk. 1.

without any distinct motive of ill-will towards any one in parti
cular—and sometimes it is done with a fraudulent intent in the
wrongdoer to benefit himself in the result, perhaps at great loss
to the proprietor, though with but little comparative advantage
to himself. Some classes of these offences will be found under
other heads in this work : thus the burning of houses, mills, and
warehouses will be found under the head of Arson—some again
under the head of Riot, where the mischief is the result of a
riotous assemblage—again, where the mischief is accompanied
by assaulting the person, as in cutting garments, &c. it will be
found under the title of Aggravated Assaults. Those cases
which do not fall under the other divisions of this work, are
classed in the present chapter as follows.
1. Mischief to Freehold Property. By destroying and damaging
fences—by destroying trees, underwood, coppices, shrubs, 8tc.
—by cutting of hop-binds—by destroying the head of a fish
pond.
2. To Mines and Manufactures. By burning or drowning coal
mines—by destroying engines for draining of mines of coal
lead, &c.—by other mischief to the air ways, &c. of mines—
To manufactures, by breaking into them with intent to cut or
destroy woollen, silk, cotton or linen goods—by breaking ma
chinery.
3. To Public Works. By breaking down sea and river banks—
injuring the same by taking away piles, chalk, &c.—by demo
lishing locks on navigable rivers—by wilful hurt la the naviga
tion of rivers made navigable by act of parliament—by de
stroying turnpikes.
4. To certain particular Works :—viz. Powdike in marsh land—
the Bedford level—certain marshes in Norfolk—certain lands
in Devon—the West India docks in London, and vessels lying
within them.
5. To Cattle. By killing, maiming, and wounding—by cruel
usage to animals.
6. To Cliattels. By burning piles of wood—by breaking and
cutting carriages, harness, &c. to prevent the free passage of
grain—by destroying granaries and scattering the grain, 8tc.
7. To Private Ships. Destroying ships by master or mariners
—by wilfully casting them away by master or mariners— by
making holes in them or stealing the pumps—by destroying
effects belonging to ships in distress—by putting out false
lights, &c.—by setting fire to ships keels, &c.—by cutting or
damaging cordage of ships moored in the Thames—by the
king's ships running down others.
8. To the King's Ships, Docks, fyc.

By wilfully firing the same.

1. Mischief to Freehold Property.
Vide a critical
commentary
"Pon uu, act,

Destroying Fences.
f By 13 Edw. 1. st. 1. c. 46. it is enacted, "That where
« sometime it chanceth, that one having88
right to approve,
VV
« doth
then
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then levy a dyke or an hedge, and some by night or at another
season, when they suppose not to be espied, do overthrow the
hedge or dyke, and it cannot be known by verdict of the assize
or jury who did overthrow the hedge or dyke, and men of the
towns near will not indict such as be guilty of the fact, the
towns near adjoining shall be distrained to levy the hedge or
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" dyke at their own cost, and to yield damages."—And by 3 4 Co. 38.
and 4 Edw. 6. c. 6. " such person as shall bring an assize j^jj'ggj
" thereupon, and have judgment to recover, shall have his da0 '
" mages trebled, by the judgment of the court."
- The stat. 6 Geo. 1. c. 16. entitled " An act to explain and
amend" a former act (of (a) 1 Geo. 1. st. 2. c. 48.), reciting certain (o) Vide next
mischiefs after mentioned ; and that " some doubts have arisen Sectlon> Trees.
" whether the offences committed in the day-time mentioned in
" that act are punishable by the said act. And whereas there is
" no provision made in the said act for punishing the offences
" committed by persons who shall break open, throw down,
" level, or destroy the hedges, gates, posts, stiles, railing, fences,
" ditches, banks, walls, or other inclosures of such woods, wood
" grounds, plantations, and coppices : therefore, for the explain" ing and amending the said act, and for remedying the several
" mischiefs hereinbefore mentioned, and for the better preserving
" of all such wood springs, or springs of wood, poles, quick" woods, plantations, underwoods, coppice woods, gates, posts,
" stiles, railing, fences, hedges, walls, and other inclosures of
" woods, from being unlawfully cut, taken, spoiled, broken,
*' burnt, destroyed, defaced, or carried away ; and for the better
" discovering and more effectual punishment of such offenders
" therein, their aiders and abettors ; and for the providing satis" faction for the damages the respective proprietors thereof shall
" sustain thereby," enacts, " that if any person or persons, after
" the 24th of June, 1720, shall, either by day or by night, cut,
" take, destroy, break, throw down, bark, pluck up, burn, deface,
" spoil, or carry away, any wood springs or springs of wood,
" trees, poles, wood, tops of trees, underwoods, or coppice
" woods, thorns, or quicksets, without the consent of the owner
" of such woods, wood grounds, parks, chaces, or coppices,
" plantations, timber trees, fruit trees, or other trees, thorns, or
" quicksets, or of the persons chiefly entrusted with the care
" and custody thereof; or shall break down, throw down, level,
" or destroy any hedges, gates, posts, stiles, railing, walls, fences,
" dikes, ditches, banks, or other inclosures of such woods, wood" ground, parks, chaces, or coppices, plantations, timber trees,
" fruit trees, or other trees, thorns, or quicksets ;" the party
grieved shall recover damages against the parish, &c. in the same
manner and form as for dikes and hedges overthrown by persons
in the night, or at another season when they suppose not to be
espied, as is provided by the stat. 1 3 Edw. 1 . st. 1 . c. 46.
Then by s. 2. it is further enacted and declared, " that if any
" person or persons, at any time after the said 24th of June, in
" a riotous, open, tumultuous, or in a secret and clandestine
" manner, forcibly, or wrongfully, and maliciously, and without
" the consent of the proprietor, wood-reeve, wood-keeper, or
" person chiefly entrusted with the care, oversight and custody
" of
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"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"

of such woods, wood-grounds, parks, chaces, coppices, or
plantations, shall cut down, destroy, break, bark, throw down,
burn, take, deface, spoil, or carry away, any wood or springs of
wood, underwood, or coppice wood ; or shall in such a riotous,
forcible, tumultuous, secret, or clandestine manner as aforesaid, maliciously break open, throw down, level or destroy any
hedges, gates, posts, stiles, rails, fences, ditches, bank, or inclosures of such woods, wood-grounds, coppices, plantations,
timber trees, fruit trees, or other trees, thorns, or quicksets ;
that then it shall and may be lawful to and for any two or
more justices of the peace of the county, Sic. wherein any
such offence or offences shall be committed, or for the justices
in open sessions, upon complaint to them made by any inhabitant of the aforesaid parish, &c. or place, or of the owner of
such tree or trees, woods, wood-grounds, parks, chaces, coppices, or plantations, or of any other, to cause such offender or
offenders to be apprehended, for the trespasses and offences
aforesaid, or any of them, and to hear and finally determine
and adjudge all and every the offence and offences aforesaid.
And if the justices shall convict any person or persons of all
or any of the trespasses and offences aforesaid, then such justices, immediately after such conviction, shall and are hereby
required to inflict all and every the same penalties and punishments in the said act of the first Geo. 1 . hereinbefore mentioned, as fully and largely, and in the same manner, for all
and every the crimes and offences herein-before expressed,
although not contained in the said act, as if the same were
here again repeated and re-enacted."
t Sect. 1. And it is further enacted by 6 Geo. 1. c. 16. "That
" whoever shall break down, throw down, level, or destroy any
" hedges, gates, posts, stiles, railings, walls, fences, dykes, ditches,
" banks, or other inclosures of such woods, wood-grounds, parks,
" chaces, or coppices, plantations, timber trees, fruit or other
" trees, thorns or quicksets, shall by 6 Geo. 1. s. 2. c. 48. be
" committed to the house of correction for three months, and
" where there are no houses of correction, to any other prison of
" the county or place for four months, and whipped, and on con" viction, by two justices in open sessions ; and such lords of
" manors, owners and proprietors of the same, that is, are, or
" shall be damaged thereby, shall have the remedy and satisfac" tion from the adjoining parishes and places as is given by the
" above recited act of 13 Edw. I ."
"
"
"
"
"
"
"
"
"
"

f Sect. 2. And it is further enacted by i6 Geo. 3. c. 30. s. 8.
Whoever shall wilfully pull down or destroy, or cause to be
wilfully pulled down or destroyed, the pale or pales, or any
part of the walls of any forest, chase, purlieu, ancient walk,
park, paddock, wood, or other ground where any red or fallow
deer shall be then kept, without the consent of the owner, or
person chiefly intrusted with the custody thereof, or being
otherwise duly authorised, shall forfeit and pay the sum of
thirty pounds, on information upon oath before one justice, by
one witness, &c. and whoever, haying been convicted, shall
offend a second time, shall, on conviction by indictment, be
" transported
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" transported for seven years, provided the prosecutions be
'* within six months."
t Sect. 3. By 9 Geo. 3. c. 29. s. 3. " Whoever shall wilfully
" or maliciously demolish, pull down or otherwise destroy or
" damage any fence made for dividing or inclosing any common,
" waste, or other lands or grounds in pursuance of any act of
" parliament, or shall cause or procure the same to be done, he
" shall be guilty of felony, and transported for seven years."
Prosecution to be commenced in eighteen months after the
offence committed.
Destroying Trees and Underwood.
f Sect. 1. By 1 Geo. 1. c. 48. it is enacted, " That whoever
" shall maliciously break down, cut up, pluck up, throw down,
" bark, or otherwise destroy, deface, or spoil any timber tree,
" fruit tree, or any other tree, on conviction by any two justices
b of the place, or by the justices in sessions, on complaint to
" them made by an inhabitant, or the owner, &c. shall be kept
" to hard labour for three months, and whipped once a month,
" or if there be no house of correction, to any other prison for
" four months, and whipped once in every month by the common
" hangman, and afterwards find sureties for their good behaviour
" for two years, and the party grieved may recover damages and
" costs from the inhabitants of the parish, 8tc. in the same man" ner and form as is directed by the 13 Edw. 1. st. 1. c. 46. for
" hedges and dikes overthrown by persons in the night, unless
" the offender be convicted in six months by the parish."
f
"
"
"
"
*
"

t Sect. 2. And by the black act, 9 Geo. 1. c. 22. " Whoever
shall unlawfully and maliciously cut down, or otherwise destroy
any trees planted in any avenue, or growing in any garden,
orchard or plantation, for ornament, shelter, or profit ; or shall
forcibly rescue any person in lawful custody for the same; or
shall by gift, or promise of money, or other reward, procure
any of his majesty's subjects to join him or them in any such
unlawful act, shall suffer death without benefit of clergy." {I) •

t Sect. 3. By 29 Geo. 2. c. 36. s. 8. amended by 31 Geo. 2.
c. 41. "If any person shall unlawfully cut, take, destroy, break,
" throw down, bark, pluck up, burn, deface, spoil, or carry away
" any tree, growing in any waste, wood, or pasture, in which any
" person or persons, or bodies politic or corporate, hath or have
" a right of common, he shall incur the like penalty as by 6 Geo.
"I.e. 16."
Penalty on
_
mi
,•
cutting down,
t Sect. 4. By 6 Geo. 3. c. 36. it is recited, " lhat divers &c.inthe
persons have, of late years, wilfully and maliciously cut down, night-time, any
barked, or otherwise destroyed, timber trees, and trees standing Ji^j"^^ °r
for, aud likely to become, timber, growing as well iu the several inclosed ground,
forests, &c.
(1) The statute of 4 Geo. 4. c- 54. repeals so " tion of the court, to be transported beyond the
much of the above clause as excludes benefit of " seas for life, or for such terra, not less than s
clergy, and in lieu thereof enacts, " That every " years, as the court shall adjudge, or to be irapri" person duly convicted of the said felony, or of " soiled only, or to he imprisoned and kept to hard
" procuring, counselling, aiding, or abetting the " labour in the common gaol or house of correc" commission thereof, shall be liable, at the discxe- " tion for any term not exceeding seven years."
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forests, chases, and other open grounds, as in the woods, and
plantations, and inclosed grounds, within this kingdom ; to the
great detriment of the owners of such trees, and to the dis
couragement of planting in general, so beneficial to Great
Britain:" and enacted, " That all and every person and
" persons who shall, in the night-time, lop, top, cut down, break,
*' throw down, bark, burn, or otherwise spoil or destroy, or
" carry away, any oak, beech, ash, elm, fir, chestnut, or asp,
" timber tree, or other tree or trees standing for timber, or likely
" to become timber, without the consent of the owner or owners
" thereof first had and obtained, shall be subject and liable to
" the like pains and penalties as in cases of felony ; and the
" court, by and before whom such person or persons shall be
" tried, shall, and hereby have authority to transport such person
" or persons, for the space of seven years, to any of his majesty's
" plantations in America, in like manner as other felons are
" directed to be transported by the laws and statutes of this
" realm : And all and every person and persons who shall be
" wilfully aiding, abetting, or assisting, in such cutting down,
" breaking, throwing down, barking, burning, or otherwise spoil" ing or destroying, or carrying away, any such oak, beech, ash,
" elm, fir, chestnut, or asp, timber tree, or other tree or trees
" standing for timber, or likely to become timber, as aforesaid,
" shall be liable to the same punishment, as if he, she, or they,
" had stolen the same."
Persons con
victed of
damaging, &c.
any timber
trees, Sec. or
the lops or tops
thereof, 4cc
forfeit, &c.

t Sect. 5. By 6 Geo. 3. c. 48. it is recited, " That the
preservation of timber trees, or trees likely to become timber, is
of great consequence to this kingdom ;" and enacted, " That
" every person who shall wilfully cut or break down, bark, burn,
" pluck up, lop, top, crop, or otherwise deface, damage, spoil, or
" destroy, or carry away, any timber tree or trees, or trees likely
" to become timber, or any part thereof, or the lops or tops
" thereof, without the consent of the owner or owners thereof
" first had and obtained, or in any of his majesty's forests and
" chases, without the consent of the surveyor or surveyors, or
" his or their deputy or deputies, or person or persons intrusted
" with the care of the same, and shall be thereof convicted upon
" the oath of one or more credible witness or witnesses, before
" any one or more of his majesty's justices of the peace, for the
" county, city, riding, division, district, or place, wherein such
" offence shall have been committed, shall, for the first offence,
" forfeit and pay such sum of money, not exceeding twenty
" pounds, as to such justice or justices shall seem meet, together
"■ with the charges previous to and attending such conviction, to
" be ascertained by such justice or justices who shall convict
" the offender ; and upon non-payment thereof, such justice or
" justices shall commit the offender to the common gaol of
'* the county or place where the offence shall be committed,
" there to remain without bail or mainprize for any time not
*' exceeding twelve months, nor less than six months, or until
" the penalty and charges shall be paid; and if any person so
" convicted shall be guilty of the like offence a second time, and
" shall be thereof convicted in like manner, such person shall for
" feit
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*' feit and pay such sum of money, not exceeding thirty pounds, as
" to such justice or justices shall seem meet, together with the
" charges previous to and attending such conviction, to be ascer" tained by such justice or justices who shall convict the
" offender ; and upon non-payment thereof, such justice or
"justices shall commit the offender- to the common gaol of the
" county or place where the offence shall be committed, there to
" remain without bail or mainprize for any time not exceeding
" eighteen months, nor less than twelve months, or until the
" penalty and charges shall be paid ; and if any person so con" victed shall be guilty of the offence a third time, and shall be
" thereof convicted in like manner, such person shall be deemed
" guilty of felony, and the court, by and before whom such per" son shall be tried, shall and hereby hath authority to transport
" such person or persons, for the space of seven years, to any of
" bis majesty's plantations in America, in like manner as other
" felons are directed to be transported by the laws and statutes
" of this realm."
t Sect. 6. By 6 Geo. 3. c. 48. s. 2. it is enacted, " That all
" oak, beech, chestnut, walnut, ash, elm, cedar, fir, asp, lime,
" sycamore, and birch trees, shall be deemed and taken to be
" timber trees, within the true meaning and provision of this
" act."
+ Sect. 7. By 6 Geo. 3. c. 48. s.4. it is recited, " That many
idle and disorderly persons have of late years made a practice of
going into the woods, underwoods, and woodrgrounds of divers
of his majesty's subjects, and there cut, and carried away, great
quantities of young wood, of various kinds, for making of poles
and walking sticks, and for various other uses; and in beech,
and other woods and underwoods, under pretence of getting
firewood, have cut down, boughed, split off, or otherwise
damaged or destroyed the growth of the said woods and under
woods, to the great injury and damage of the lawful owners
thereof; and that the laws now in being are not found sufficient
to remedy the aforesaid evils :" and therefore enacted, " That
" all and every person and persons who shall go in the woods,
" underwoods, or wood-grounds, of any of his majesty's subjects,
" not being the lawful owner or owners thereof, and shall there
" cut, lop, top, or spoil, split down or damage, or otherwise
" destroy, any kind of wood or underwood, poles, sticks of
'* woods, green stubs, or young trees, or carry or convey away
" the same ; or shall have in his, her, or their custody, any kind
" of wood, underwood, poles, sticks of wood, green stubs, or
" young trees, and shall not give a satisfactory account how he,
" she, or they came by the same, and shall be thereof convicted
" before any one or more of his said majesty's justices of the
'* peace, on the oath of one or more credible witness or wit" nesses ; shall, for the first offence, forfeit and pay, immediately
" on conviction, any sum not exceeding the sum of forty shil" lings, together with the charges previous to and attending such
" conviction, to be ascertained by the said justice or justices who
" shall convict the offender or offenders : And if any person or
" persons shall commit any of the offences aforesaid a second
" time,

Persons conT.'cted ofcat^^&&cf
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time, and shall be thereof again convicted in manner aforesaid ;
he, she, or they, shall forfeit and pay any sum not exceeding
the sura of five pounds, together with the charges previous to
and attending such conviction, to be ascertained as aforesaid :
And if any person or persons shall commit any of the offences
aforesaid a third time; that then such person and persons,
being duly convicted thereof according to law, shall be deemed
and adjudged an incorrigible rogue or rogues, and shall be
punished as such,"
Justices to pat
t Sect. 8. By 6 Geo. 3. c. 48. s. 5. it is further enacted ;
act in execution, it That his majesty's justices of the peace for the respective
" counties, cities, ridings, divisions, or places, wherein any of the
" offences committed against this act shall be done, are hereby
" authorized to put this act in execution, and to administer an
" oath to any such credible witness or witnesses."
f Sect. 9. By 6 Geo. 3. c. 48. s. 6. it is recited, " That the
mischiefs intended by this act to be prevented may be evaded
on account of the offender's not being able to pay down the sum
forfeited, and charges incurred thereby; such offenders frequently
having no goods or other chattels, whereon the same can be
levied ;" therefore it is enacted, " That it shall and may be lawful
" for such justice or justices, unless the respective forfeitures
" shall be paid down upon conviction forthwith, where not other" wise directed by this act, by warrant under his or their hands
" and seals to commit such offender or offenders, for the first
" offence, to the house of correction for one month, to hard
" labour, and to be once whipped there; and for the second
" offence, where not otherwise directed by this act, to the house
" of correction for three months, to hard labour, and to be
" whipped there once in every one of the said three months."
Persons hinder- + Sect. 10. By 6 Geo. 3. c. 48. s. 7. it is further enacted,
ing, or attempt- " That if any person or persons shall, at any time, hinder, or
MiLfagPoffcnd- " attemPt to prevent, the seizing or securing any person emen, &c.
" ployed in carrying away any such timber or other trees ; every
" such person so hindering or attempting to prevent such seizing
•* or securing, shall, for every such offence, forfeit and pay the
" sum of ten pounds to the person or persons who shall convict
" such offender : And if the said sum be not immediately paid
" on conviction, the person or persons so convicted shall be, by.
" the justice or justices before whom he, she, or they, shall be
" convicted, committed to the house of correction, to hard labour
" for any time not exceeding six calendar months."
Application of
+• Sect. 11. By 6 Geo. 3. c. 48. s. 8. it is further enacted,
forfeitures.
« That one moiety of all and every the forfeitures hereinbefore
" directed to be paid in pursuance of this act, and not otherwise
" directed, shall go to the informer, and the other moiety to the
" person or persons aggrieved."
Convictions to
be certified to
mmioiis.

f Sect. 12. By 6 Geo. 3. c. 48. s. 9. it is further enacted,
" That the conviction and convictions of all and every offeuder
fi an{j offenders against this act, shall be certified by the justice
" or justices of the peace before whom the same shall be made,
" to
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" to the next general quarter-sessions of the peace, to be filed
" amongst the records of the said sessions ; which said conviction
" shall be good and effectual in law to all intents and purposes ;
" and shall not be quashed, set aside, or adjudged void or insuffi- Conviction not
" cient, for want of any form of words whatsoever ; nor to be liable *° ^
" liable to be removed by certiorari into his majesty's court of ^uasl,ed' &c<
" King's Bench, but shall be deemed and taken to be final to all
" intents and purposes whatsoever."
t Sect. 13. It has been decided, that the statute 6 Geo. 3. Howe's case
c. 48. does not repeal 6 Geo. 3. c. 36. but that they are in pari Cases c. L.
materia, and to receive a construction accordingly.
378,
f Sect. 14. By 9 Geo. 3. c. 41. s. 8. it is recited, " That great
destruction having been made of hollies, thorns, and quicksets,
growing upon his majesty's forests and chases within this kingdom, to the great prejudice of his majesty's deer, and other
game therein ; and also of hollies, thorns, and quicksets growing
in the woods and wood-grounds of his majesty's subjects; for
the better preventing such evil practices and abuses for the
future," it is enacted, " That the said clause in the said act
" made in the sixth year of his present majesty's reign, and all
" and every the penalties, forfeitures, and punishments thereby
" inflicted, and all other provisions, clauses, matters, and things
" relating thereto, shall extend, and be deemed, taken, and con" strued to extend, and shall be applied and put in execution, in
" relation to all his majesty's forests and chases within this
" realm ; and- to all and every person or persons who shall, with
out legal right or authority, by night or day, cut down, destroy,
take, carry, or convey away any hollies, thorns, or quicksets
" growing or being upon any of his majesty's said forests or
" chases, or within the woods or wood-grounds of any of his
". majesty's subjects ; or who shall have in his, her, or their cus" tody or possession any such hollies, thorns, or quicksets, and
" shall not give a satisfactory account how he, she, or they came
" by the same, and shall be thereof convicted before any one or
" more of his majesty's justices of the peace in the manner pre" scribed and directed by the said act; and such justice or jus" tices is or are hereby authorized to administer oaths, and pro" ceed in the like manner for the conviction and punishment of
H every offender in the premises, as fully and effectually to all
" intents and purposes as if the several provisions in the said
" act had been herein particularly repeated and applied to the
" offences hereinbefore specified."

The recited
clause, &c.
^Po*^'0
ForestZ

+ Sect. 15. By 13 Geo. 3. c. 33. reciting, that doubts having
prevailed whether any other trees than those mentioned in
6 Geo. 3. c. 48. shall be deemed and taken to be timber trees
within the meaning of the said act; " it is enacted, for the
better preservation of the several useful and valuable timber
trees hereafter mentioned, casually omitted to be mentioned
in the said act, " That the trees called poplar, alder, larch, Poplar, aider,
" maple, and hornbeam, shall also be deemed and taken to be
™P^e'
" timber trees: And all and every person or persons who shall be dremcd''
" wilfully cut or break down, bark, burn, pluck up, lop, top, timber trees.
" crop,

MALICIOUS MISCHIEF, &c.

Bk.'l.

" crop, or otherwise deface, damage, spoil, or destroy, or carry
" away any poplar, alder, larch, maple, and hornbeam, or any
" part thereof, or the lops or tops thereof, without the consent
" of the owner or owners thereof first had and obtained, or of
" some person intrusted with the care of such tree or trees ; such
" person or persons shall, if found guilty of any offence or
" offences, be convicted in like manner as persons are directed
" so to be, for offences of the like kind, concerning trees, deemed
" timber trees, in the above in part recited act ; and upon such
'* conviction or convictions shall be liable to all and every the
" penalties, forfeitures, and punishments therein inflicted for any
" such like offence or offences; and all and every justice and
" justices of the peace is and are hereby authorized, on complaint
" made to him or them of any offence or offences, to administer
" oaths, and to proceed in like manner to conviction and punish" ment of every offender against this act, as fully and effectually
" as if the said trees hereby declared, deemed, and taken to be
" timber trees, had been expressly so deemed and declared to
" be in the said act passed in the sixth year of his present
" majesty's reign ; and such conviction and convictions shall be
" certified by the justice or justices before whom the same shall
" be made to the next quarter-sessions of the peace to be holden
" for the county wherein such offence or offences were com" mitted, in the form of words, or to that effect, directed by the
" said act ; and all and every the forfeitures for offences against
" this act shall be paid and applied in the manner forfeitures are
" directed to be paid in the said recited act."
It is remarkable, that two statutes passed in the same session
of parliament, upon the same subject—the protection of trees—■
the enactments of which are very different. They both passed
in the 6 Geo. 3. one being c. 36, the other c. 48. By the former
it is made a felony, in the night time, to destroy any timber tree.
By the latter, the wilfully destroying a timber tree is only a penalty
of «£20, to be recovered by summary conviction ; a second offence
incurs the penalty of «£30; and the third offence is declared
felony. By the black act, it is felony without benefit of clergy,
unlawfully and maliciously to cut down or destroy any trees
planted in any avenue, or growing in any garden, &c. for orna
ment, shelter, or profit. Agreeable, however, to the other ruling
in the other cases comprised in the same clause of the black act,
it must be done from malice against the owner of the trees, to
subject the offender to the punishment formerly capital, but now,
as altered by st. 4 Geo. 4. c. 54. to transportation, &c.
The names of the owners of the trees must be truly stated
in the indictment, or it will be bad. (1 Leach, 287. R. v. Patrie
and Pepper.)
The statutes of 6 Geo. 3. c. 36. and 6 Geo. 3. c. 48. also
protect shrubs and plants ; but as the wilful destruction of them
is blended in the enacting clauses with the stealing of them,
those clauses will be found before set out in title " Larceny— of
things attached to the freehold."
Burning
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Burning Heath, Furze, Fern, fyc.
By stat. 4 and 5 Will, and Mary, c. 23. s. 1 J. it is " provided
" and enacted, that for the better preserving the red and black
" game of grouse, commonly called heath-cocks, or heath-polts,
" no person whatsoever, on any mountains, hills, heaths, moors,
" forests, chases, or other wastes, shall presume to burn, between
" the 2d of February and 24th of June, any grig, ling, heath,
" furze, goss, or fern, upon pain that the offender or offenders,
" shall be committed to the house of correction for any time not
" exceeding one month, and not less than ten days, there to be
" whipped and kept to hard labour."
The subsequent act of the 28 Geo. 2. c. 19- s. 3. does not
affect to repeal the above mentioned clause; but, merely reciting
that the laws then in being were not sufficient to prevent the
offences, enacts, " That if any person or persons, not having a
" right or legal licence to do the same, shall, after the 1st August,
" 1 755, set lire to, burn, or destroy, or shall abet, aid, or assist
" in or at the burning or destroying of any goss, furze, or fern,
" growing or being in or upon auy forest or chace within
" England, without the licence or consent of the owner or pro" prietor, or the person chiefly entrusted with the care, oversight,
" and custody of such forest or chase; or some part thereof," &c.
The statute then proceeds to give a summary jurisdiction to
one or more justices of the peace, to convict the person so
offending in a certain penalty, and to commit him to gaol in
default of payment for a given time.
Cutting Hop-binds.
By 6 Geo. 2. c. 37. s. 6. it is enacted, " That if any person •
"or persons, during the continuance of the 9 Geo. 1. c. 22.
" (which is made perpetual by 31 Geo. 2. c. 42.) shall unlaw" fully and maliciously cut any hop-binds growing on poles, in
" any plantation of hops, every person or persons so offending
" shall suffer death without benefit of clergy. (1)
t Sect. 2. By 10 Geo. 2. c. 32. s. 4. it is enacted, " That all Provisions of
" the provisions in 9 Geo. I. c. 22. for the more speedy and
" easy bringing the offenders against the said act to justice, and 0f0frencen
" the persons who shall conceal, aid, abet, or succour such against this act.
" offenders, and for making satisfaction and amends to all and
" every the person and persons, their executors and adminis" trators, for the damages they shall have sustained or suffered
" by any offender or offenders against the said act, and for the
" encouragement of persons to apprehend and secure such
" offender and offenders, and for the better and more impartial
" trial of any indictment or information which shall be found,
" commenced or prosecuted for any of the offences committed
" against the said act, together with all restrictions, limitations,
" and
(1) So much of this act as inflicts the punish- " life, or for any term not less than seven years, or
mcnt of death without benefit of clergy, is repealed " to be imprisoned only ; or to be imprisoned and
by stat. 4 Geo. 4. c. 46., and the punishment " kept to hard labour in the common gaol or house
substituted in lieu thereof, is, " at the discretion of " of correction, for any term not exceeding seven
" the court, to be transported beyond the seas for " years."
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and mitigations by the said act directed, shall, during the continuance of the said act, extend to and be of force and effect
in all cases of offences committed by unlawfully and maliciously
breaking down or cutting down the bank or banks of any river,
or any sea bank, whereby any lands shall be overflowed or
damaged, or by unlawfully and maliciously cutting any hopbinds growing on poles in any plantation of hops, or by wilfully and maliciously setting on fire, or causing to be set on
fire, any mine, pit, or delph of coal, or cannel coal."

Destroying Head or Mound of a Fish-pond.
By stat. 9 Geo. 1. c. 22. s. 1. it is enacted, " If any person
" or persons, after 1st of June, 1723, shall unlawfully and mali" ciously break down the head or mound of any fish-pond,
" whereby the fah shall be lost or destroyed, or shall forcibly
" rescue any person being lawfully in custody of any officer
" or other person, for any the offences before mentioned, or if
" any person or persons shall, by gift or promise of money or
" other reward, procure any of his majesty's subjects to join him
" or them in any such unlawful act; every person so offending,
" being thereof lawfully convicted, shall be adjudged guilty of
" felony, and shall suffer death as in cases offelony, without benefit
" of clergy." Clergy is also ousted from offenders not surren
dering on proclamation, and from such as aid, conceal, abet, or
succour them, after the time for their surrender has expired.
The punishment is mitigated by the subsequent stat. 4 Geo. 4.
c. 54. and a lighter one substituted, viz. " At the discretion
" of the court to be transported beyond the seas for the term of
" seven years, or to be imprisoned only, or to be imprisoned and
" kept to hard labour in the common gaol or house of correction
" for any term not exceeding three years." The like punishment
is also inflicted on those procuring, counselling, aiding, or
abetting the commission of the offence.
Thomas Ross was indicted for unlawfully, maliciously, and
feloniously breaking down the head and mound of two fish
ponds, whereby the fish therein were lost and destroyed. By the
evidence it clearly appeared, that the intention of the offenders
was to steal the fish, and that the mounds were broken down to
let off the water, by which method the fish were the more easily
taken ; and there was no evidence that the fish were lost or de
stroyed by escaping through the breach. The judges held the
conviction wrong, as the stealing of fish was provided for by
another clause of the black act ; and if it were originally within
that act, it was provided for by the subsequent stat. of 5 Geo. 3.
(a) Vide ante, c. 14. (a) And to bring it within the black act, the breaking down
p. 193.
the pond head must be done from motives of malice. 2 E. 1067-

"
"
"
"
"

2. Coal Mines.
By 10 Geo. 2. c. 32. it is enacted, " That if any person or
persons shall wilfully and maliciously set on fire, or cause to
be set on fire, any mine, pit, or delph of coal, or cannel coal,
every person so offending, being thereof lawfully convicted,
shall be adjudged guilty of felony, and shall suffer death as in
cases of felony, without benefit of clergy."
t Sect.
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f Sect. 2. By 13 Geo. 2. C. 21. IT I3 RECITED, " That it is
reasonable that an adequate punishment should likewise be
inflicted on persons who shall wilfully and maliciously destroy
or damage collieries by means of water as aforesaid ;" and
enacted, "That if any person shall unlawfully, wilfully, and
" maliciously divert, or cause to be diverted, water from any
" river, brook, water-course, channel, or land flood, or convey,
" or cause to be conveyed, water into any coal work, mine, pit,
" or delph of coal, or into any subterraneous cavities or passages,
" or make, or cause to be made, any subterraneous cavities or
" passages, with design thereby to destroy or damage any coal
" work or mine, pit, or delph of coal belonging to any other per" son or persons, or shall, for that purpose, unlawfully, wilfully,
" and maliciously destroy or obstruct any sough or sewer (which
" has been a sough or sewer in common for fifty years) made for
" draining any coal work, mine, pit, or delph of coal, or shall
" attempt or continue any such mischievous practice, or shall aid
" or assist therein in manner aforesaid ; every such person shall,
" for every such offence, forfeit and pay to the party or parties
aggrieved, treble damages and full costs of suit, to be sued for
" and recovered by action of debt, bill, plaint, or information, in
" any of his majesty's courts of record at Westminster." (1)
"
"
"
"
"
"
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Persons drowning coal-pits,
damages! and'*
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t Seer. 3. By 13 Geo. 2. c. 21. s. 2. it is provided, "That Except such
nothing in this act contained shall prevent or restrain, or be drains> sewers,
construed to prevent or restrain, any person or persons, being g£'u*K ihe"
the owner or owners of any sough, drain, or sewer, from destroying, obstructing or diverting, using or disposing of any
such sough, drain, or sewer, in such manner as he, she, or they
respectively may now lawfully do."

For the further protection of this and other mining property,
the stat. 9 Geo. 3. c. 29- s. 3. enacts, " That if any person or
" persons shall at any time after the first of July, 1769, wilfully
" or maliciously set fire to, burn, demolish, pull down, or other" wise destroy, or damage any fire-engine or other engine, erected
" or to be erected for draining water from collieries or coal
" mines, or for drawing coals out of the same ; or for draining
" water from any mine of lead, tin, copper, or other mineral ; or
" any bridge, waggon way, or trunk, erected or to be erected for
" conveying coals from any colliery or coal mine, or staith for
" depositing the same ; or any bridge or waggon-way erected or
" to be erected for conveying lead, tin, copper, or other mineral,
" from any such mine; every such person being lawfully con" victed of any of the said offences, or of causing or procuring
" the same to be done, shall be adjudged guilty of felony, and
" shall be liable to the same pains and penalties as in cases of
" felony ; and the court before whom such person shall be tried
" shall have authority to transport such felon for the term of
" seven years, in like manner as other felons are directed to be,
" &c."
Sect. 4. provides that no person shall be prosecuted for any
offence
(l) There is a singular difference in the punish- drowning it is punished with only treble damages
ments imposed by these two statutes : setting fire to the party injured, and full costs of suit.
to (he mine is felony without benefit of clergy, but
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offence by virtue of this act, " unless such prosecution be com" menced within eighteen months after the offence committed."
Again by stat. 39 and 40 Geo. 3. c. 77. s. 1. entitled " An
" act for the security of collieries and mines, and for the better
" regulation of colliers and miners ;" reciting that " from the
situation of the veins and mines of coal and iron stone, they are
greatly exposed to the depredations of evil disposed persons, and
the laws in being are inadequate to the protection thereof," enacts,
" That if any person or persons shall, after the first of Septem" ber, 1800, wilfully and maliciously pull down, fill up, or begin
" or attempt to pull down, or fill up, any air way, water way,
" drain, pit, level, or shaft, or damage or destroy any rail way,
" train-road, or other road leading to or from, or intended to
" lead to or from any coal or other mine work ; or if any person
" or persons (not having a bondfide claiming a right to possess
" or work the same respectively), shall, after the said time, wil" fully and unlawfully cut, dig, raise, take, or carry away any
" coal, culm, or other mineral, from any bed, band, vein, or mine,
" lying and being in any waste, open or uninclosed lands ; or
* shall wilfully and unlawfully enter into any level, pit, or shaft,
" with an intent to dig, cut, raise, take, or carry away therefrom
" any coal, culm, or other mineral ; or shall aid, abet, assist, hire,
" or command any person or persons to commit any such offence
" or offences as aforesaid, then and in every such case all and
" every such person or persons shall be deemed and adjudged
" guilty of a misdemeanor, and the court before whom any such
" person or persons shall be tried and convicted shall have au" thority to cause such person or persons to be imprisoned for
" any term not exceeding six months."
"
"
"
"

" Provided (by s. 2.) this shall not extend to any trespass or
damage done or committed under ground by any owner or
owners of any adjoining coal, or other mine, in working the
same, or by any person or persons duly authorised and employed in such working as aforesaid."

By s. 9- " No person shall be prosecuted for any offence
" against this act, unless such prosecution be begun within nine
" calendar months after the offence committed."
Manufactures.
By 4 Geo. 3. c. 37. s. 16. it is enacted, " That whoever shall
" break into any house, shop, cellar, vault, or other place or
" building, or by force enter into any house, shop, cellar, vault,
" or other place or building, with intent to steal, cut, or destroy
" any linen yarn, or any linen cloth, or any manufacture of linen
" yarn, belonging to any manufactures, or the looms, tools, or
*' implements used therein ; or shall wilfully or maliciously cut
" in pieces or destroy any such goods, either when exposed to
" bleach or dry, shall suffer as in cases of felony without benefit
" of clergy." But this act shall not extend to Scotland or Ire
land.
t Sect. 2. By 22 Geo. 3. c. 40. s. 1 . it is further enacted,
« That
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" That whoever shall, by day or by night, break into any house Woollen.
" or shop, or enter by force into any house or shop, with intent
" to cut or destroy any serge, or other woollen goods in the loom,
" or any tools employed in making thereof ; or shall wilfully and
" maliciously cut or destroy any such serges or woollen goods in
" the loom or on the rack ; or shall burn, cut, or destroy any
" rack on which any such serges, or other woollen goods are
" hanged in order to dry ; or shall wilfully and maliciously break
" or destroy any tools used in the making any such serges or
" other woollen goods, not having the consent of the owner so to
" do, shall be guilty of felony without benefit of clergy."
By 28 Geo. 3. c. 55. s. 4. it was enacted, " That if any person Knitting frames.
" or persons shall, by day or by night, enter by force into any
" house, shop, or place, with an intent to cut or destroy any
" frame-work knitted pieces, stockings, or other articles or goods
" being in the frame, or upon any machine or engine thereto an" nexed, or therewith to be used or prepared for that purpose ;
" or shall wilfully and maliciously cut or destroy any frame-work
*' knitted pieces, stockings, or other articles or goods being in the
" frame, or upon the machine or engine as aforesaid, or prepared
" for that purpose ; or shall wilfully and maliciously break, de" stroy, or damage any frame, machine, engine, tool, instrument,
" or utensil, used in and for the working and making of any such
" frame-work knitted pieces, stockings, or other articles or goods
" in the hosiery or frame-work knitted manufactory, not having
" the consent of the owner so to do, or break or destroy any ma" chinery contained in any mill or mills used or any way employed
*' in prepariug or spinning of wool or cotton for the use of the
" stocking frames ; every offender, being thereof lawfully con" victed, shall be adjudged guilty of felony, and shall be trans" ported to some of his majesty's dominions beyond seas, for any
" space or term of years not exceeding fourteen years, nor less
" than seven years."
But the 4 Geo. 4. c.46. reciting the former acts of the 4 Geo. 3.
c 37. 22 Geo. 3. c. 40. and 28 Geo. 3. c. 55. repeals the whole of
the 22 Geo. 3., (except so much of it as repealed former acts,) and
so much of the 4 Geo. 3. and 28 Geo. 3. as create felonies " in
damaging or destroying manufactures, implements or machinery,"
and then enacts, " If any person shall by day or by night break into
" any house, shop, or building, or enter by force into any house,
" shop, or building, with intent to cut, break, destroy, or damage
" in the loom or frame, or on any machine or engine annexed
" thereto, or on the rack or tenters, any woollen, silk, linen, or
" cotton goods, or any goods of any one or more of those mate'* rials mixed with each other, or mixed with any other material ;
" or to cut, break, destroy, or damage any other article of the
" woollen, silk, linen, or cotton manufactures in the loom, or
" frame, or on any machine or engine annexed thereto, or on the
" rack, or tenters ; or to cut, break, destroy or damage, any
" warp or shute of woollen, silk, linen or cotton, or of any one or
" more of those materials mixed with each other, or mixed with
" any other material, or any frame work, knitted piece, stocking
" hose, or lace ; or to burn, break, cut, destroy or damage any
vol. i.
z
" loom,
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loom, frame, machine, engine, rack, tool, tackle, utensil, instrument, or implement, whether fixed or moveable, prepared for,
or employed in, carding, spinning throwing, weaving, fulling,
shearing, or otherwise manufacturing or preparing any such
goods or articles ; or shall wilfully and maliciously and without
lawful authority, cut, break, destroy, or damage, any such
woollen, silk, linen, cotton, or mixed goods, or articles in the
loom or frame, or on any machine or engine annexed thereto,
or on the rack or tenters ; or burn, break, cut, destroy or da
mage, any such loom, frame, machine, engine, rack, tool, tackle,
utensil, instrument, or implement as aforesaid, every person so
" offending shall be liable, at the discretion of the court, to be trans" ported beyond the seas for life, or for any term not less than
" seven years, or to be imprisoned only, or to be imprisoned and
" kept to hard labour in the common gaol or house of correction
" for any term not exceeding seven years.
To Public Works.
Powdike.
i and 3 Ph. &
By 22 Hen. 8. c. 11. whichx was repealed by 1 Edw. 6. and
M. c. l*.
revived by 2 and 3 Philip and Mary, c. 19. it is recited,
" That divers evil disposed persons, of their perverse and evil
disposition, maliciously, at divers and sundry times, have cut, cast
down, and broken up divers parts of the dike called the new
powdike in marsh-land in the county of Norfolk, and the broken
dike, otherwise called Oldjield dike, by marsh-land in the isle of
Ely within the county of Cambridge ; by reason whereof, as well
by the great abundance of the salt water, as also by the course of
the fresh water entering and coming into and by the said parts of
the said ditches so broken and cast down, the ground and pas
tures within the country of marsh-land, in the counties aforesaid,
have been divers and many times drowned and surrounded with
the waters aforesaid, so that no profit thereof might be taken by
the owners and occupiers of the said ground and pastures within
marsh-land aforesaid ; by the drowning whereof the said owners
and occupiers of the said ground, and the inhabitants within the
said marsh-land, and the level of the same, at many and sundry
times have been not only put to importunate charges and expences, to their extreme damages and costs, but also, to their
great undoing, have lost much of their cattle and beasts, then
being and pasturing upon and within marsh-land aforesaid, to
their great damage and loss, and to the great decay of the com
mon weal of the countries adjoining to the same ; and also by
reason of the same waters much people have been drowned in
their beds within their houses, and have lost the most part of
their goods being within the same :" for the reformation whereof
it is enacted7, " That every such perverse and malicious cut" ting down and breaking up of any part or parts of the said
" dikes, or of any other bank, being parcel of the rind and npper" most part of the said country of marsh-land aforesaid, made
Cutting down " for the defence and salvation of the same country of marshof dikes ni8UP " 'ant*' at every t'me ant' t'mes fr°m henceforth by any person or
marsh-land ii " persons committed and done, otherwise than in working upon
fdony.
" the said banks or dikes, for the repairing, fortifying, and mend" mg
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ing of the same, be taken, reputed, and adjudged felony, and
that the offenders and doers of the same, and every of them,
be adjudged and reputed felons. And that the justices of the
peace of the said counties of Norfolk and Cambridge, within
the said isle, at every of their sessions within fbe same isle and
.
: ,
J, ,
,
...
, ..
counties to be kept, by the authority aforesaid, have full power
to cause inquiry to be made of every such offence, so at any
time, in form aforesaid, hereafter to be committed and done,
and to award like process against every of the said offenders,
with like judgment and execution,of the same, if they or any
of them be thereof found guilty by verdict or otherwise, as the
said justice hath used and accustomed to do upon other felonies, being felony at the common law."

Justices of the
P?a" tc' ln(lul™
of offenders and
awarQ process,
&c
.

Sea and River Banks,
f Sect. I. By 6 Geo. 2. c. 37. made perpetual by 31 Geo. 2.
c. 42. " Whoever shall unlawfully and maliciously break down
" or cut down the bank or banks of any river, or any sea-bank,
" whereby any lands shall be overflowed, or damaged, shall suffer
" death without clergy."
(a)Kepcalcd,
c " (a)
to taking awayas
clergy, by 4 Geo. 4. c. 46. ; and other punishments, viz. transportation, imprisonment with or without hard
labour, in discretion ofcourt, substituted.
t Sect. 2. By 8 Geo. 2. c. 20. made perpetual by 27 Geo. 2.
c. 16. " Whoever shall wilfully or maliciously pull down, pluck
" up, throw down, level, or otherwise destroy any lock, sluice,
" floodgate or other works, on any navigable river erected by
" authority of parliament ; or forcibly rescue any person or per" sons in lawful custody for the same, shall suffer death without
" benefit of clergy." The offence may be tried in any adjacent
county, but without corruption of blood, &c.
+ Sect. 3. It is also enacted by the said statute, par. 2. " That
" whoever shall wilfully and maliciously draw or pluck up any
" floodgate, fixed or made in any wear or lock erected by autho" rity of parliament, in or upon any navigable river, for pre" serving the navigation thereof, on conviction by one witness,
" before two justices of that or of the adjacent county, shall be
" sent to hard labour for one month in the house of correction ;
" —and the hundred made liable, to the amount of twenty
" pounds, 8cc."
t Sect. 4. And it is further enacted by 10 Geo. 2. c. 32.
" That whoever shall unlawfully cut off, draw up, or remove and
" carry away any piles, chalk, or other materials which shall be
" driven into the ground and used for the securing any marsh, or
" sea-walls or banks, in order to prevent the lands, lying within
" the same, from being overflowed and damaged, shall forfeit
" twenty pounds ; one moiety to the informer, the other to the
" poor; and in default, by distress, shall be kept at hard labour
"for six months. Any one justice of the place, on information
" upon oath, may summon the offender to appear, or issue his
" warrant to apprehend him, and upon appearance, or non" appearance, may convict, on confession, or the oath of one wit" ness."
t Sect. 5. And it is further enacted by the above statute,
z2
" That

340

MALICIOUS MISCHIEF, &c.

Bk. I.

" That all the provisions of the Black Act of 9 Geo. 1. c. 22.'
" for the bringing offenders, their aiders and abetters, to justice;
'< for making compensation to the party injured ; for the reward
" for apprehending offenders, &c. and for the more impartial
"punishment of the offences therein mentioned; together with
" all restrictions, limitations, and mitigations of the said act, shall
" extend to all cases of offences by breaking down or cutting
" down any bank or banks of any river, or any sea-bank, whereby
" any lands shall be overflowed or damaged."
f Sect. 6. By 4 Geo. 3. c. 12. s. 5. which recites, " That
the laws in being were not sufficient for the preservation of banks,
floodgates, sluices, and other works belonging to navigable
rivers," and thereupon it is enacted, " That whoever shall wil" fully or maliciously break, throw down, damage or destroy any
" banks, floodgates, sluices, or other works, or open or draw up
" any floodgate, or do any other wilful hurt or mischief to any
" navigation erected by authority of parliament, so as to obstruct,
'* hinder, or prevent the carrying on, completing, supporting,
" or maintaining such navigation, may be transported for seven
" years."
Bedford Level.

to the'punish-"
mentofdeath,by
40eo.4.c.46.
i^monment,'
&c. substituted,

t Sect. 1. By 27 Geo. 2. c. 19. " Whoever shall maliciously
" cut, break down, burn, demolish, or destroy any bank, mill,
" engine, floodgate or sluice, erected, made, supported, or main" *a'ned f°r tne purpose of benefiting the Bedford Level, shall
" 8urler death without (a) clergy." And further, " Whoever shall
" maliciously stop, dam up, demolish, damage, or destroy any
" river, drain, water-course, door, dam, bridge, or other works
" erected for the purposes aforesaid, on conviction before two
"justices for the counties and isles, or either of them, shall for" feit one hundred pounds."
West India Docks.
By the act of the 39 Geo. 3. c. 69. for improving the port of
London, it is enacted (s. 4.), " That if any person or persons
" whosoever shall wilfully and maliciously set on fire any of the
" works to be made by virtue of this act, or any ship or other
" vessel lying or being in the said canal, or in any of the docks,
" basins, cuts, or other works to be made by virtue of this act;
" every person so offending in any of the said cases shall be
" adjudged guilty of felony, without benefit of clergy. And if
" any person or persons shall knowingly, wilfully, or maliciously
" demolish, break down, cut, or destroy any of the works to be
" made by virtue of this act, or any ship or vessel lying in the
" said canal, or in any of the said docks, basins, cuts, or other
" works; then every such offender, being convicted thereof, shall
*' suffer punishment by fine, imprisonment, or transportation, at
" the discretion of the judge, &c. before whom such offender *
" shall be tried and convicted."
Destroying Turnpike Gates.
By stat. 3 Geo. 4. c. 126. 128. it is enacted, " That if any
" person
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person or persons whatsoever shall wilfully or maliciously pull
down, pluck up, throw clown, level, or otherwise destroy or
damage any turnpike-gate, or any chain, rail, post, or bar, or
other fence or fences belonging to any turnpike-gate, or any
other chain, bar, or fence of any kind whatsoever, set up or
erected, or hereafter to be set up or erected to prevent passengers passing by without paying any toll directed to be paid
by any act or acts of parliament relating thereto, or any house
or houses erected or to be erected for the use of any such turnpike-gate or turnpike-gates, or any weighing engine ; or shall
forcibly rescue any person or persons being lawfully in custody
of any officer or other person for any of the offences beforementioned; then and in any of the said cases, every person so
offending, being thereof lawfully convicted, shall be adjudged
guilty of felony, and shall be transported to one of his majesty's
plantations abroad for seven years, or, in mitigation thereof, shall
suffer such other punishment as the court may direct, as in
cases of petit larceny.

" In case any person or persons shall resist or make forcible
" opposition against any person or persons employed in the due exe" cution of this act, or any particular act made for amending any
" turnpike road, or shall assault any surveyor or any collector or
" collectors of the tolls, in the execution of his or their office or
" offices, or shall pass through any turnpike gate or gates, rail or
" rails, chain or chains, or other fence or fences set up or to be
" set up by authority of parliament, without paying the toll ap'* pointed to be paid at such gate or other fence, or shall hinder
" or make any rescue of cattle or other goods distrained by virtue
" of this act, every such person offending therein, shall, for every
" such offence, forfeit any sum not exceeding <£'](), at the discre" tion of the justice or justices of the peace before whom he or
" she shall be convicted."
Of Maiming Cattle.
"
"
"
"
"

t Sect. 1 . By 37 Hen. 8. c. 6. " Whoever shall maliciously,
unlawfully, and willingly cut out, or cause to be cut out, the
tongue or tongues of any tame beast or beasts of any other person or persons, the said beast then being in life, shall forfeit
treble damages to the party grieved, by action of trespass, and
ten pounds to the king, in the name of a fine."

t Sect. 2. By 22 and 23 Car. 2. c. 7. it is recited, " That divers
evil-disposed persons, intending the ruin and impoverishment of
their fellow-subjects, had secretly in the night-time, and at other
times when they thought their deeds were not known, practised
the unlawful and wicked courses of cutting, maiming, wounding,
and killing of horses, sheep, beasts, and other cattle," and en
acted, for prevention thereof, " That when, in any part of this
*' kingdom, any person or persons shall in the night-time mali" ciously, unlawfully, and willingly kill, or destroy any horses,
" sheep or other cattle, of any person or persons whatsoever, every
" such offence shall be adjudged felony, and the offenders and
" every of them shall suffer as in case of felony."
•fSeet.
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t Sect. 3. By 22 and 23 Car. 2. c. 7- 8. 3. it is provided,
" That no attainder for such offence shall work any corruption of
" blood, loss of dower, or disinheritance of heir or heirs."
t Sect. 4. By 22 and 23 Car. 2.c. 7. s. 4. it is further enacted,
The party at li- " That in case any person or persons who shall be convict or
berty to be
« attainted of felony aforesaid, (to avoid judgment of death, or
lerafyears.
" execution thereupon for such his offence,) shall make his elec" tion to be transported beyond the seas, to any of his majesty's
" plantations ; that then the justices of assize, oyer and terminer,
" gaol-delivery, or justice of the peace, before whom such of" fender shall be convict or attaint by virtue of this act, and every
" of them respectively, shall cause judgment to be entered against
" every such offender, that he be transported beyond the seas to
" some of his majesty's plantations, in the said judgment to be
" particularly mentioned and expressed, there to remain for the
" space of seven years ; and that, in pursuance of the said judg" ment, the sheriff or sheriffs of the county or city where such
" offender shall be so convict or attainted, shall cause the said
" offender to be safely conveyed and embarked to be transported
" as aforesaid ; and if any such offender shall return into this
" kingdom before the expiration of the said seven years, he shall
" suffer death as a felon, and as if no such election to be transMony to return „
^ be{m made by him „
+ Seer. 5. By 22 and 23 Car. 2. c. 7. s. 5. it is further enacted,
Treble damages " That if any person or persons shall in the night-time malifor maiming cat- ciously, unlawfully, and willingly maim, wound, or otherwise
tie, throwing « nurt
horses, sheep, or other cattle, whereby the same shall
down of incio, *
•*
.
.
J
sures,&c. in the not be killed or utterly destroyed, or shall destroy any plantations
night-time.
" of trees, or throw down any inclosure, in manner aforesaid ;
" that then every such offender or offenders shall lose and forfeit
" unto the party grieved treble the damage which he or they shall
" thereby sustain ; the same to be recovered by action of trespass,
" or upon the case, to be taken at the common law."
Justices power
t Sect. 6. By 22 and 23 Car. 2. c. 7. s. 6. it is further enacted,
to inquire of the " That upon the complaint and request of the party or parties
purTsMbVof- " 'njure^ m anv sucn manner, any three or more justices of the
fenders.
" peace for the county, division, city, town corporate, or place
" where such offence shall be committed, whereof one to be of
" the quorum, shall and may, and they are thereunto authorised
" and required by virtue of this act, to inquire, as well by the
" oaths of twelve lawful men or more of the same county as by
" examination of witnesses upon oath, or by any lawful ways or
'* means which to them shall seem meet, of and concerning any
" the offences before incurred, and offenders therein ; and in
" order thereunto, to issue out warrants, as well for the summon" ing of jurors, as for the apprehending of all such persons as
" shall or may be thereof suspected, and to take their examina" tion touching the same; as also to cause all such other persons
" as to them shall seem likely to make discovery thereof, to ap" pear before them, and to give information upon oath, of and
" concerning their knowledge of the premises ; so as no person
" so
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so to be examined by the said justices of the peace, shall be
convicted, or in any wise proceeded against, for or by reason of
any offence concerning which he or they shall be so examined
as a witness, and shall upon such his examination make a true
discovery thereof: And in case any person or persons, who by
the said justices be thought likely to make discovery as aforesaid,
shall refuse to appear, pr to be examined as a witness, being
duly summoned by the said justices in pursuance of this act ; it
shall and may be lawful for the said justices of the peace to
commit the party so refusing, to the common gaol for the said
county without bail or mainprize, until he shall submit to be
examined upon oath, of and concerning his knowledge touching the same offence, or the offenders by whom the same was
committed."
f Sect. 7. By 22 and 23 Car. 2. c. 7. s. 7. it is provided, " That
" no person who shall be punished for any offence by virtue of
i ■
i ii i
• l jr ■
tr
t ■
" this act, shall be punished tor the same offence by virtue of any
" other act or law whatsoever ; nor shall be questioned for the
" same, unless he be proceeded against within six months after
" the offence committed."
t Sect. 8. By 9 Geo. 1. c. 22. it is enacted, " That if any
" person or persons shall unlawfully and maliciously kill, maim,
" or wound any cattle ; or shall forcibly rescue any person in
" lawful custody for the same ; or shall by gift, or promise of
" money, or other reward, procure any of the king5s subjects to
"join him or them in such unlawful act ; every person so offend" ing shall suffer death, without benefit of clergy." And by 22
Eliz. c. 13. the hundred are liable to the amount of £lOO.
t Sect. 9. It hath been determined, that the statute 9 Geo. I.
c. 22. is to be considered as an extension of the provisions of the
22 and 23 Car. 2. c. 7.
t Sect. 10. It hath alsp been determined, that although " cattle"
is the only word used in the 9 Geo. 1. c. 22. yet an indictment
thereon for shooting a mare and " a stone colt" is good, although
it do not aver them to be cattle within the meaning of the act.
+ Sect. 11. It hath also been determined, that if A. and B. be
indicted on the statute 9 Geo. 1. c. 22. for unlawfully, maliciously and feloniously killing a mare, and it appear in evidence
that A. with the assistance of B. caught the mare in the field
where she was grazing, and fastened a rope about her neck, and
that B. took hold of the rope and held it straight in order to prevent
the mare getting away, or starting from the blow, while A. with
a large sharp hook called a bill, gave the mare a deep wound in
the belly, of which she died, that they are both equally guilty, and
ousted of their clergy by the statute, although the act doth not
by any express provisions take in aiders and abettors (a).
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Vide 4 Geo. 4.
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sec the propriety of this decision very ably controverted by Mr. Justice Foster in his statement of this
case, Foster's Cro. Law, App. 416.
The punishment of death without benefit of clergy is repealed
by statute of 4 Geo. 4. c. 54. ; which also alters a ruling which
had
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had taken place in the construction of this act. It had been held in
several cases, that the mischief to the animal must be done from mo
tives of malice "against the owner." But the statute of 4 Geo. 4.
enacts, "if any person shall unlawfully and maliciously kill, maim
" or wound any cattle, whether from malice conceived against the
" owner or otherwise, or of procuring, counselling, 'aiding or abet" ting thereof, shall be liable, at the discretion of the court, to be
" transported beyond the seas for life, or for such term not less
" than seven years, as the court shall adjudge, or to be imprisoned
" only, or to be imprisoned and kept to hard labour, in the com" mon gaol or house of correction, for any term not exceeding
" seven years."
No indictment lay at common law for killing or wounding
cattle, but it was a mere trespass, for which the party injured
had his remedy by civil action. Dan. Ranger was indicted at
common law on an indictment which charged him on the 23d
May, 33 Geo. 3. with force and arms, at, &c. one black gelding
of the value of £30, of the goods and chattels of William Collyer,
unlawfully did maim, to the damage, 8ic. and against the peace, &c.
But the judges held that the indictment contained no indictable
offence. For if the offence were not within the black act, the
fact itself was only a trespass, and that the " force and arms al" leged in the indictment, was no more than the allegation in
" every declaration of trespass." 2 E. P. C. 1074.
Burning Heaps of Wood preparedfor Coals, fyc.
By stat. 37 Hen. 8. c. 6. " If any person or persons maliciously,
" willingly, or unlawfully do burn, or cause to be burned, any
" heap or heaps of wood of any other person or person, prepared,
" cut, and felled, or to be prepared, cut, or felled, for making of
" coals, billets, or talwood ; then every such offender and offend" ers shall not only lose and forfeit unto the party grieved treble
" damages for such offence or offences, (the same to be recovered
" by action of trespass,) but also shall forfeit to the king, for every
" such offence, .£"10, in the name of a fine."
The offence herein described seems, by the preamble, to be
pointed at such as commit it from a motive of malice to the owner
of the property ; for it recites that " malicious and envious per
sons, being men of evil and perverse dispositions, &c. and mind
ing the hurt, undoing, and impoverishment of true and faithful
subjects, have of late invented a new damnable kind of vice, &c.
and damnifying of the king's true subjects, &c. in committing such
and such offences."
Burning Wains or Carts laden with Goods.
The last mentioned statute subjects to the same punishment,
" any person or persons who shall maliciously, wilfully, and un" lawfully burn or cause to be burned any wain or cart laden or
" to be laden with coals or any other goods or merchandizes of
" any other person or persons."
Destroying
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Destroying Granaries, and Waggons laden with Corn, Scattering
Grain, <Jfc.
By 11 Geo. 2. c. 22. it is enacted, "That whoever shall
" wilfully and maliciously beat, wound, or use any other violence
" to or upon any person or persons, with intent to deter or hinder
" him or them from buying of any corn or grain in any market or
" other place within this kingdom ; or shall unlawfully stop or
" seize upon any waggon, cart, or other carriage, or horse loaded
" with wheat, flour, meal, malt, or other grain, in or on the way
" to or from any city, market-town, or sea-port of this kingdom,
" and wilfully and maliciously break, cut, separate, or destroy the
" same, or any part thereof, or the harness of the horses drawing
" the same ; or shall unlawfully take off, drive away, kill, or wound
" any such horses, or unlawfully beat or wound the driver or
" drivers of such waggon, cart, or other carriage, or horse so
** loaded, in order to stop the same ; or shall, by cutting of the
" sacks, or otherwise, scatter or throw abroad such wheat, flour, lst 0geDCe ;m_
" meal, malt, or other grain, or shall take, or carry away, spoil, or prisonment and
" damage the same, or any part thereof; on conviction by two public whipping,
"justices of the peace, or at sessions, shall be sent to the com" mon gaol or house of correction, to hard labour, not exceeding
" three months, nor less than one, and be once publicly whipped
" during the said confinement."
t Sect. 2. By 11 Geo. 2. c. 22. s. 2. it is further enacted,
" That if any such person or persons so convicted shall commit
" any of the offences aforesaid a second time, or if any person or
" persons shall wilfully and maliciously pull, throw down, or
" otherwise destroy any store-house or granary, or other place
" where corn shall be then kept, in order to be exported ; or shall
" unlawfully enter any such store-house, granary, or other place,
" and take and carry away any corn, flour, meal, or grain there" from, or shall throw abroad or spoil the same, or any part
" thereof ; or shall unlawfully enter on board any ship, barge,
" boat, or vessel, and shall wilfully and maliciously take and carry
" away, cast, or throw out therefrom, or otherwise spoil or
" damage any meal, flour, wheat, or grain therein, intended for
" exportation ; every person so offending shall, on conviction, be
" transported for seven years ; and if such convict shall return,
" &c. he shall suffer death as a felon, without benefit of clergy;
" but without corruption of blood, loss of dower, or disinherit" ance."

?d offencc lrauj_
p0rution for
jean.
Destroying granary, &c. orenfoiling meal"d
flour, &c tmuportiiuori for
*e,en year"*

Destroying Ships.
+ Sect. 1. By 22 and 23 Car. 2. C. 11. S. 12. IT IS HECITED,
" That whereas it often happeneth that masters and mariners of
ships having insured or taken upon bottomry greater sums of
«
■
.
money than the value of their adventure, do wilfully cast away,
burn, or otherwise destroy the ships under their charge, to the
merchants' and owners' great loss ; for the prevention thereof for
the future," it is enacted, " That if any captain, master, mariner,
" or other officer belonging to any ship, shall wilfully cast away,
" burn,

Felony for any
oflicer or other
P"80" wdf"Uy
to QCtttrov &nv
ship.
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" burn, or otherwise destroy the ship unto which he belongeth,
" or procure the same to be done, he shall suffer death as a
" felou."
Captain, master,
&c.wilfully cast
ing away or
burning, ice.
any ship, shall
tuner death.

f Sect. 2. By 1 Ann. st.2. c. 9. s. 4. it is enacted, " That
if any captain, master, mariner, or other officer belonging to
any ship, shall wilfully cast away, burn, or otherwise destroy
the ship unto which he belongeth, or procure the same to be
done, to the prejudice of the owner or owners thereof, or of any
merchant or merchants that shall load goods thereon, he shall
suffer death as a felon."

Any owner, &c.
•wilfully destroy
ing any ship to
prejudice the in
surers, shall suf
fer death.

t Sect. 3. By 4 Geo. 1. c. 12. s. 3. it is enacted, " That if
any owner of, or captain, master, mariner, or other officer be
longing to any ship shall wilfully cast away, bum, or otherwise
destroy the ship of which he is owner, or unto which he be
longeth, or in any manner or wise direct or procure the same
to be done, to the prejudice of any person or persons that shall
" underwrite any policy or policies of insurance thereon, or of
" any merchant or merchants that shall load goods thereon, he
" shall suffer death."

f Sect*. 4. By 1 1 Geo. 1. c. 29- s. 6. it is recited, " That
Wilfully de
stroying ships, whereas some doubts have arisen touching the nature of the of
death.
fence provided against by the said recited act, and the trial and
punishment to be had and inflicted for the same," it is therefore
enacted, " That if any owner of, or captain, master, officer, or
" mariner belonging to any ship or vessel, shall wilfully cast away,
" burn, or otherwise destroy.xthe ship or vessel of which he is
" owner, or to which he belongeth, or in any wise direct or pro" cure the same to be done, with intent or design to prejudice
" any person or persons that hath or shall underwrite any policy
" or policies of insurance thereon, or of any merchant or merchants
" that shall load goods thereon, or of any owner or owners of
" such ship or vessel, the person or persons offending therein
" being thereof lawfully convicted, shall be deemed and adjudged
" a felon or felons, and shall suffer as in cases of felony without
" benefit of clergy."
Pow's case,
Cases Crown
Law, 42.

Sect. 5. It hath been determined, on an indictment against two
persons as principals and another as accessary before the fact, for
unlawfully burning and destroying a ship, that if it appear that
the person charged as accessary was neither owner, master, cap
tain, nor mariner of the vessel burned, he is not an offender within
the above statutes.
At the Admiralty sessions, in October, 1802, G. Easterby and
W. Macfarlane were convicted, as accessaries before the fact, of
procuring the brig Adventure to be feloniously lost upon the
high seas. It appeared that they concerted the loss of the ship
with the master, Codlin, who effected it; but that neither Easterby
nor Macfarlane was on board the ship at sea, within the jurisdic
tion of the Admiralty. The court, upon a case reserved, held the
trial improper before the court of Admiralty, and the parties were
pardoned. (Addenda to East, P. C. uvii.)
Upon
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Upon the construction of the acts of 4 and 11 Geo. 1. it has
been ruled that if a ship be only run aground or stranded upon a
rock, and be afterwards got off in a condition capable of being
easily refitted, she cannot be said to be cast away or destroyed,
and therefore is not within either of these statutes. Upon this dis
tinction, Augustin de Lindo, the master of a Spanish vessel called
El Principe de Espana, was acquitted at an Admiralty sessions,
holden before Sir Thomas Salusbury, and Yates and Aston,
Justices. E. P. C. p. 1098.
Plundering and Injuring Shipwrecks.
By 12 Ann. st. 2. c. 18. s. 1. it is enacted, " That the sheriffs, Sheriffs,
"justices of the peace of every county, or county of a city or mayors, &c.
" town, and also all mayors, bailiffs, and other head officers of
gU*^™"rs to
" corporations and port-towns near adjoining to the sea, and all summon men to
" constables, headboroughs, tythingmen, and officers of the cus- assist ships in
" toms in all and every such places, shall, upon application made dl,treas•
" to them, or any of them, by or on the behalf of any commander,
" or chief officer of any ship or vessel of any of her majesty's
" subjects, or others, being in danger of being stranded or run on
" shore, or being stranded or run on shore, are hereby empow" ered and required to command the constables of the several
" ports within her majesty's dominions, nearest to the sea-coasts
" where any such ship or vessel shall be in danger as aforesaid,
" to summon and call together as many men as shall be thought
" necessary to the assistance and for the preservation of such
" ship or vessel so in distress as aforesaid, and their cargoes ;
" and that if there shall be any ship or vessel, either man of war
" or merchant's ship, belonging to her majesty, or any of her All ships to
" subjects, riding at anchor near the place where such ship or assist,
" vessel is in distress or danger as aforesaid, the officers of the
" customs, and constables above-mentioned, or any of them, are
" hereby empowered and required to demand of the superior
" officers of such ship or vessel so riding at anchor as aforesaid,
" assistance by their boats, and such hands as they can conve" niently spare, for the said service and preservation of the said
" ship or vessel so in distress as aforesaid ; and that in case such
*' superior officer of such ship or vessel riding at anchor as afore" said, shall refuse or neglect to give such assistance, he shall
** forfeit for the same the sum of one hundred pounds, to be re- on forfeiture of
" covered by the superior officer of the said ship or vessel so in 1001" distress as aforesaid, together with their costs of suit, in any of
" her majesty's courts of record, by action, debt, bill, plaint, or
" information, wherein no essoin, wager of law, or protection
«' shall be allowed."
+ Sect. 2. By 12 Ann. st. 2. c. 18. s. 5. it is further enacted, Making holes in
" That if any person or persons shall make, or be assisting in the ship, &c.
" the making, any hole in the bottom, side, or any other part of e 0 ,J'
" any ship or vessel so in distress as aforesaid, or shall steal any
" pump belonging to any ship or vessel so in distress as aforesaid,
" or shall be aiding or abetting in the stealing such pump as
" aforesaid, or shall wilfully do any thing tending to the imme" diate loss or destruction of such ship or vessel, such person or
" persons
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" persons shall be and are hereby made guilty of felony without
" benefit of his, her, or their clergy."
Persons cont Sect. 3. By 26 Geo. 2. c. 19. it is enacted, " That if any
victed of plun- " person or persons shall plunder, steal, take away or destroy any
wrccked"oods
merchandizes,
other effects,
fromororothers,
belonging
to
&c.Cto suffer ' "" g°°^s>
any shipor or
vessel of hisormajesty's
subjects,
which
death.

" shall be in distress, or which shall be wrecked, lost, stranded,
" or cast on shore in any part of his majesty's dominions (whether
" any living creature be on board such vessel or not), or any of
" the furniture, tackle, apparel, provision, or part of such ship or
" vessel ; or shall beat or wound with intent to kill or destroy,
" or shall otherwise wilfully obstruct the escape of any person
*' endeavouring to save his or her life from such ship or vessel,
" or the wreck thereof ; or if any person or persons shall put
" out any false light or lights with intention to bring any ship or
" vessel into danger ; then such person or persons so offending
" shall be deemed guilty of felony, and being lawfully convicted
" thereof, shall suffer death as in cases of felony without benefit
" of clergy."

Where goods of f Sect. 4. By 26 Geo. 2. c. 19. s. 2. it is provided, " That
small Taluc be f when goods or effects of small value shall be stranded, lost, or
larcen^eUt
" cast 011 s'10re» and shall be stolen without circumstances of
"
"
"
"
"
Where oath
shall be made
contrary'to*'0'
18 Ann. st J.
c. 13. and exaHveredtoclcr'k"
of the peace, he
Is to prosecute.

cruelty, outrage, or violence; then and in such cases it shall be
lawful for any person or persons to prosecute for such offence
by way of indictment for petit larceny; and the offenders being
thereof lawfully convicted, shall suffer such punishment as the
laws in cases of petit larceny do enjoin or require."

t Sect. 5. By 26 Geo. 2. c. 19. s. 8. it is enacted, " That if
" oath shall be made before any magistrate, lawfully empowered
" to take tne 8ame> of anv sucn P,under °r theft, and the exami" nation in writing thereupon taken shall be delivered to the
» clerk of the peace of the county, riding, or division wherein
" such fact sha11 be committed, or to his deputy; or if oath shall
" be made before any such magistrate of the breaking any ship,
« contrary to the aforesaid act made in the twelfth year of the
" reign of her said late majesty queen Anne, and the examination
" in writing thereupon taken shall be delivered to such clerk of
" the peace or his deputy; then such clerk of the peace shall
" cause the offender or offenders in any the said cases to be
" forthwith prosecuted for the same, either in the county where
" the fact shall be committed, or in any county next adjoining ;
" in which adjoining county any indictment may be laid by any
" other prosecutor ; and if the fact be committed in Wales, then
" the prosecution shall or may be carried on in the next adjoin" ing English county; and the necessary charges of such prose" cations by the clerk of the peace shall be paid by the treasurer
" of the county, riding, or division where the fact shall be com" mitted, to such amount as the justices of the peace in their
" general or quarter-sessions shall order and ascertain the same;
" and if such clerk of the peace shall neglect or refuse to carry
" on such prosecution indue manner, he shall forfeit one hundred
pounds for every such offence, to any person or .persous who
" together
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shall su« for the same, by action of debt, bill, plaint, or information, in any of his majesty's courts of record at Westminster; in which action no essoin, protection, wager of law,
or more than one imparlance shall be allowed."
t Sect. 6. By 26 Geo. 2. c. 19. s. 9- it is further enacted,
That the commissioners of the land-tax, the deputy-sheriff, the
coroners of excise in each county, riding, and division, shall be
proper officers for putting in execution this present act made
in the twelfth year of the reign of her late majesty queen Anne,
together with those therein respectively named for that purpose."

Officers for p*tjj^1" JJ"^
c. is. hi c'xccution.

t Sect. 7. By 26 Geo. 2. c. 19. it is recited, " That by an 3Geo. 2.C.1S.
act made in the third year of his late majesty King George the
First (intituled, An act for the better regulating of pilots, for the
conducting of ships and vesselsfrom Dover, Deal, and the isle of
Thanet, up the river of Thames and Medway), it is enacted, that
the lord warden of the Cinque Ports for the time being shall
nominate and appoint, by an instrument under his hand and seal,
three or more substantial persons in each of the Cinque Ports,
two ancient towns and their members, to adjust and determine,
within the space of twelve hours, differences which shall or may
arise within the jurisdiction of the Cinque Ports, relating to the
salvage of anchors and cables, from which vessels shall or may
be forced by extremity of weather," and hereby enacted, " That Officers for put" the lord warden of the Cinque Ports for the time being, and j1^*" ™\xe
" the lieutenant of Dover-castle for the time being, and the cution within
" deputy warden of the Cinque Ports for the time being, and the liberty of
" the judge official and commissary of the court of admiralty of p^"^"6
" the Cinque Ports, two ancient towns, and the members thereof,
'
" for the time being, and all and every of them, and all and every
" other person and persons appointed or to be appointed by the
" lord warden of the Cinque Ports for the time being, pursuant
" to the said act made in the third year of his late majesty's
" reign, shall be the persons to put in execution, within the
" liberty and jurisdiction of the Cinque Ports, two ancient towns,
" and their members, all the powers and authorities given and
" granted in and by this act, and in and by the before mentioned
" act of parliament made in the twelfth year of her said late
" majesty queen Anne; and also in and by the said act made in
" the fourth year of the reign of his late majesty King George
" the First; and also shall and may execute, perform, and do,
" within the jurisdictions aforesaid, all the acts, matters, and
" things contained in this and the before mentioned statutes, in
" like and as full and ample manner, to all intents and purposes,
" as any justice or justices of peace, or any other person or per" sons, are by this and the said acts appointed or authorised to
" do in any other part of the kingdom."
+ Sect. 8. It hath been decided, that an offence against these and Roberts,
statutes committed in Anzlesea, may be tried in Shropshire, as Salop Summer
- • ; county to Anglesea.
assizes,
the next adjoining EnglisK
a"'zi>' 1774,
,4, it11
a case reserved.
t Sect. 9- By 33 Geo. 3. c. 67. s. 5. (made perpetual by f^j"'*^
41 Geo. S. c. 19.) it is enacted, " That if any seaman or seamen,. g,!e "o any ship1,
" keel- to suffer death ;
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"
"
"
"
"
"
"
"
"

keelman or keelmen, caster or casters, ship carpenter or ship
carpenters, or other person or persons, shall wilfully and maliciously burn or set fire to any ship, keel, or other vessel, every
person so offending, and being thereof lawfully convicted, in
any court of oyer and terminer, to be holden in and for the
county, shire, riding, division, or district wherein the offence
was committed, shall be adjudged guilty of felony without
benefit of clergy, and shall suffer death as in casea of felony
without benefit of clergy."
and destroying
f Sect. 10. By 33 Geo. 3. c. 67. s. 6, it is further enacted,
or damaging
«« That if any seaman or seamen, keelman or keelmen, caster or
other meanf to " casters, sn'P carpenter or ship carpenters, or other person or
be transported. " persons, shall wilfully and maliciously destroy or damage any
" ship, keel, or other vessel, (otherwise than by fire,) every sea" man, keelman, caster, ship carpenter, and other person so
" offending, and being thereof lawfully convicted upon any
" indictment to be found against him, her, or them, in any court
" of oyer and terminer, or general or quarter-sessions of the peace
" to be holden respectively in and for the county, shire, riding,
" division, or district wherein the offence was committed, shall
" be adjudged guilty of felony, and shall be transported to some
" of his majesty's dominions beyond the seas, for any space of
" time or term of years not exceeding fourteen years, nor less
" than seven years."
Prosecutions to + Sect. 11. By 33 Geo. 3. c. 67. s. 8. it is provided, " That
be commenced " no person or persons shall be prosecuted by virtue of this act,
within a year. " for any of the offences aforesaid, unless such prosecution be
"commenced within twelve calendar months after the offence
" committed."
By 1 and 2 Geo. 4. c. 75. s. 11. " If any person or persons
" shall wilfully cut away, cast adrift, remove, alter, deface, sink or
" destroy, or shall do or commit any act with intent and design to
" cut away, cast adrift, remove, alter, deface, sink or destroy, or in
" any other way injure or conceal, any buoy, buoy rope' or mark
" belonging to any ship or vessel, or which may be attached to any
" anchor or cable, belonging to any ship or vessel whatever,
" whether in distress or otherwise, such person or persons so of" fending shall, on being convicted of such offence, be deemed and
" adjudged to be guilty of felony, and shall be liable to be trans" ported for any term not exceeding seven years ; or, in mitigation
" of such punishment, to be imprisoned for any number of years,
" at the discretion of the court in which the conviction shall be
" made."
any person shall, knowingly and wilfully, and with intent
" to defraud and injure the true owner or owners thereof, or any
" person interested therein as aforesaid, purchase or receive any
" anchors, cables, or goods or merchandize which may have been
" taken up, weighed, swept for, or taken possession of, whether
" the same shall have belonged to any ship or vessel in distress
" or otherwise, or whether the same shall have been preserved
" from any wreck, if the directions hereinbefore contained with
" regard to such articles shall not have been previously complied
" with,
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with, such person or persons shall, on conviction thereof, be
deemed guilty of receiving stolen goods, knowing the same to
be stolen, as if the same had been stolen on shore, and suffer
the like punishment as for a misdemeanor at the common law,
or be liable to be transported for seven years, at the discretion
of the court before which he, she or they shall be tried."

By 1 and 2 Geo. 4. c. 76. similar provisions are made for the
Cinque Ports.
For destroying king's ships, &c. vide ante, p. 50—" Offences
" against the King."
By the articles of war, king's ships negligently running others
down, the offender to be punished by court-martial.
For Damaging Ships in Thames, vide ante, p. 232.

CHAP. XXV.
OF PURVEYANCE.
ANCIENTLY the king's court was supplied with necessaries
from the ancient demesnes of the crown, which were manured
for that purpose, and in respect thereof the tenants of those lands
had many privileges, which they still enjoy; but this method
being found to be troublesome and inconvenient, was by degrees
disused, and afterwards the king used to appoint certain officers
to buy in provisions for his household, who were called pur'
veyors, and claimed many privileges, by the prerogative of the
crown, and seem to have had the pre-emption of all such victuals
as were brought by any one to sell again.
t Sect. 2. By Magna Charta, chapter 21. " The king shall
" not take the timber of any person against his will :" and by
many subsequent statutes, several offences of purveyors were
made felonies; as if they took things above the value of twelvepence against the will of the owner, without warrant, or without
such appraisement as was directed by those statutes, or without
paying for them, &c.
+ Sect. 3. But these laws having been found by experience not
to have sufficiently provided against the oppressions of persons
employed for making provisions for his majesty's household, car
riages, and other purveyancefor his majesty, and several counties
having found themselves obliged to submit to sundry rates and
taxes, and compositions, to redeem themselves from such vexa
tions and oppressions, as it is recited by 12 Car. 2. c. 24. s. 12.
it was enacted by the said statute, " That from thenceforth no
" sum or sums of money, or other tiling, shall be taken, raised,
" taxed, rated, imposed, paid, or levied, for or in regard of any
" provision, carriages, or purveyance for his majesty, his heirs or
" successors."
Sect. 4. And by 12 Car. 2. c. 24. s. 13. it is further enacted,
" That
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" That no person or persons, by any warrant, commission, or
" authority under the great seal, or otherwise, by colour of buy" ing or making provision or purveyance for his majesty, or any
" queen of England for the time being, or of any of the children
" of any king or queen of England for the time being, or that
" shall be, or for his, their, or any of their household, shall take
" any timber, fuel, cattle, corn, grain, malt, hay, straw, victual,
" cart, carriage, or other thing whatsoever, of any the subjects of
" his majesty, his heirs or successors, without the free and full
" consent of the owner or owners thereof, had and obtained
" without menace or enforcement; nor shall summon, warn, take,
" use, or require any the said subjects to furnish or find any
" horses, oxen, or cattle, carts, ploughs, wains, or other car" riages, for the use of his majesty, his heirs or successors, or of
" any queen of England, or of any child or children of any of the
" kings or queens of England for the time being, for the carrying
" the goods of his majesty, his heirs or successors, or the said
" queens, or children, or any of them, without such full and free
" consent as aforesaid; any law, statute, custom, or usage to the
" contrary notwithstanding."
Sect. 5. And by 12 Car. 2. c. 24. s. 14. it is further enacted,
" That no pre-emption shall be allowed or claimed in the behalf
" of his majesty, or of any of his heirs or successors, or of any of
" the queens of England, or of any of the children of the royal
" family, for the time being, in market or out of market, but that
" it be free to all and every the subjects of his majesty, to sell,
" dispose, or employ his said goods to any other person or per" sons, as him listeth ; any pretence of making provision or pur" veyance of victual, carriages, or other thing for his majesty,
" his heirs or successors, or of the said queens or children,
" or any pretence of pre-emption in their, or any of their behalfs
** notwithstanding. And if any person or persons shall make
" provision or purveyance for his majesty, his heirs or successors,
" or any the queens or children aforesaid, or impress or take any
" such carriages, or other things aforesaid, on any pretence or
" colour of any warrant aforesaid, under the great seal, or other" wise, contrary to the intent hereof, it shall be lawful for the
"justices of peace, or such two or one of them as dwell near,
" and to the constables of such parish or village where such
" occasion shall happen, at the request of the party grieved, to
" commit, or cause to be committed, the party or parties so
" doing and offending, to gaol, till the next sessions, there to be
" indicted and proceeded against for the same," &.c.
Sect. 6. But this absolute and universal restraint of all kinds of
purveyance having been found by experience inconvenient, it was
enacted by 13 and 14 Car. 2. c. 20. which has been often con
tinued by subsequent statutes, that the officers of the navy may
press carriages for the use of his majesty's navy and ordnance,
according to the regulations prescribed by that statute, and the
like was enacted by 1 Jac. 2. c. 10. in relation to the king's royal
progresses, &c.
END OF PART I.
BOOK
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PART II.

OF OFFENCES AGAINST THE COMMONWEALTH.
IT has been before observed (Chap. II. p. 5.) that of offences
against man, some were more immediately against the king,
others more immediately against the subject. In the preceding
Part, the offences against the king, as affecting his person and
rights, and also against the subject, as affecting his person, ha
bitation, and property, have been considered. It now remains
to consider of offences against the commonwealth, which of
fences may be distributed under the following heads :
Offences against
against
against
against
against
against

god and religion.
public justice.
the public peace.
public trade.
the public revenue.
the public health.

against the public economy.

CHAP. XXVI.
AGAINST GOD.
Of Heresy.

.•

THE offences more immediately against God are, by common
law, of three kinds : Heresy, Witchcraft, and Sodomy. •
Concerning Heresy, I shall consider, V. What it is.(l) 2. By
whom it is cognizable. 3. How it is punishable.
Sect. I. As to the first point, it seems, that among protestants, 4 Comm. 44.
heresy is taken to be a false opinion, repugnant to some point of 2 Bum- E< Ldoctrine clearly revealed in scripture, and either absolutely essen- jHaltfsBSto
tial to the Christian faith, or at least of most high importance.
410. 3 Inst. 40.
Sect. 2. But it. is impossible to set down all the particular errors 4 Comm. 48.
which may properly be called heretical, concerning which there svo^iujls! to
are, 347.
(l) According to Lyndwood, " Is qui male sentit " rum, vel de articulisfidei aliter pra-dicat, duett, vel
" vel doeet de file, de corpore Christi, de baptwnato, " sentit quirni docetsancta mater ecclesia, dieitur I
" fteeatarum conjesaone, matrimonio, vel aim sacra- " ticut." (Provinciate de Haereticis.)
" mentis ecclesia:, et generaliler qui de aliquo prgdktaVOL. I.
A A
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are, and always have been, so many intricate disputes. However,
the statute 1 Eliz. c. 1. s. 18. which erected the high commission
. ._
court (a), having restrained the same from adjudging any points
i6Car!t. c.ii. t0 he heretical which have not been determined to be such, either
a. 3.
by scripture, or by some one of the four first general councils, or
by some other council, by express words of scripture, or by the
parliament, with the assent of the convocation ; it has been since
generally holden, that these rules will be good directions to eccle3 In>t. 40.
siastical courts in relation to heresy.
B. Heresy,
Sect. 3. As to the second point, viz. by whom heresy is cognip.issim.
zable. It is certain that the convocation may declare what opi2 R. Abr. 226. njong aTe heretical; but it hath been questioned of late, whether
they have power at this day to convene and convict the heretic.
F. N. B. 269.
l "h i5 39
Gib. 4oi. 410.
12 Co. 56,57.
9StSTMt7^°°
t. r. 275.

Sect. 4. However it is agreed, that every bishop may convict
persons of heresy within his own diocese, and proceed by church
censures against those who shall be convicted : but it is said, that
no spiritual judge who is not a bishop; hath this power; and it
'iaS 'Jeen questioned, whether a conviction before the ordinary be
a 8Ugjcjent foundation whereon to ground the writ de /ucretico
comburendo, as it is agreed that a conviction before the convoca
tion was.
Sect. 5. By 24 Hen. 8. c. 9. the archbishop of either province
may cite any person before him for heresy, if the immediate
ordinary either consent thereto, or do not his duty in punishing
the same.

27 H. 8. 14.
I"
3 Inst2;?"?'
12 Co. 56.
Fi"cl1- 2l9^
l a . loo.

Sect. 6. But it is certain, that a man cannot be proceeded
against at the common law, in a temporal court, merely for heresy ;
ye* m maintenance of his errors, he set up conventicles, and raise
factions, which may tend to the disturbance of the public peace,
it seems that he may in this respect be fined and imprisoned, upon
an indictment g^. at the common law.

l Hale, 399.
3 In»t 42.
1 Roll. 110.
2 Built 300.

Sect. 7- Also a temporal judge may incidentally take notice,
whether a tenet be heretical or not ; as where one was committed
by force of 2 Hen. 4. c. 5. for saying, that he was not bound by
the law of God to pay tithes to the curate ; and another for say
ing, that though he was excommunicated before man, yet he was
not before God ; the temporal courts on an habeas corpus in the
first case, and on an action of false imprisonment in the other,
adjudged neither of the points to be heresy within the statute ;
for the king's courts will examine all things which are ordained by
statute.

5 Co. 5.
l And. 191.
3 Le^SH0'
l Hale, 407.

Sect. 8. Also in a quare impedit, if the bishop pleaded that he
refused the clerk for heresy, it seems that he must set forth the
particular point, that it may appear to be heretical, to the court
wherein the action is brought ; which having conusance of the
original cause, must by consequence have a power as to all inci
dental matters necessary for the determination of it; and, without
knowing the very point alleged against the clerk, will not be able
to give directions concerning it to the jury, who, if the party be
dead, are to try the truth of the allegation.
Stct.
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Sect. 9- But if a man be proceeded against as an heretic in the 5 Co. 88.
spiritual court pro salute animte, and think himself aggrieved, his V H. 8. 14.
proper remedy seems to be by appeal to a higher ecclesiastical
court, and not to move for a prohibition from a temporal one,
which, as it seems to be agreed, cannot regularly determine or dis
cuss what shall be called heresy.
Seer. 10. As to the third point, viz. How heresy is punishable, (2) there is no doubt but that at common law one convicted
thereof, and refusing to abjure it, or falling into it again after he
had adjured it, might be burnt by force of the writ de haretico
comburendo, which was grantable out of chancery upon a cer
tificate of such conviction; but it is said, that he forfeited neither
lands nor goods, because the proceedings against him were onty
pro salute anima.
Sect. 1 1 . But at this day the writ de haretico comburendo is
abolished by 29 Car. 2. c. 9- And all the old statutes which give
a power to arrest or imprison persons for heresy, or introduce forfeiture on that account, are repealed.

f.N. B. t69.
3 Inst 43.
^rjgDd St" 3 '

Sum. 4, 5.
J^j5^

Sect. 12. Yet by the common law, an obstinate heretic being i Salk.293.
excommunicated, is still liable to be imprisoned by force of the B.R. H. 314.
writ de excommunicato capiendo, till he makes satisfaction to the
church.
Sect. 13. And by 9 and 10 Will. 3. c. S2. " If any person, Penalty and dis" having been educated in or having made profession of thechris- ability fordeny" tian religion within this realm, shall be convicted in any of the jj* ""^"s of'
" courts of Westminster, or at the assizes, of denying any one of the Holy>Trinity
" the persons in the Holy Trinity to be God, or of maintaining that to be God.
" there are more Gods than one, or of denying the truth of the J^^jj a3bto
" Christian religion, or the divine authority of the holy scriptures, 8t. .Gel? x
" he shall for the first offence be adjudged incapable of any office; c. .
" and for the second, shall be disabled to sue any action, or to be
" a guardian, executor, or administrator ; or to take by any legacy 3 jac- t> c> 21>
" or deed of gift, or to bear any office civil or military, or bene" fice ecclesiastical, for ever, and shall also suffer imprisonment
" for three years, without bail or mainprize, from the time of such
" conviction."
Sect. 14. But by 9 and 10 Will. 3. c. 32. s. 2. it is provided, Information
" That no person shall be prosecuted by virtue of this act for any ™^tin5<fosu"'en
" words spoken, unless the information of such words shall be days, and
" given upon oath before a justice of the peace within four days prosecution
" after such words spoken ; and the prosecution of such offence ^^three
" be within three months after such information."
months.
Sect. 15. Also by 9 and 10 Will. 3. c. 32. s. 3. " Any person But if the of" convicted of the aforesaid crimes shall, for the first offence ^n" Insert
" (upon neous opinions,
(2) By the canon law, when a person was de- *' eos deserere, et cum eis dimlvitur conjugalis tervituM
dared a heretic, all the relations and charities of " et potestfieri teparatio a tlioro. hem htretici sunt .
civil life were dissolved, for Lyndwood tells us, " infamet et mttstaHUs active et passive." From
" Sunt «mm haretici ipso jure excommunicati. Item what part of the charitable doctrines delivered by
" omnes coram fideles liberantur, et minis obUgatio eis the holy founder of our religion, these learned and
" ftktsta dissolvitur. Item infiliis dimlvitur vinculum pious canonists drew their authorities, it may be dif" patrit potestatis, et tpji fiikfratres et tororts debent ficult to determine.
A A2
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(upon his acknowledgment and renunciation of such erroneous
" opinions within four months after conviction), be discharged
" from all penalties and disabilities incurred by such conviction."
Of Witchcraft.
Offenders of this nature are said to have been of three kinds.

3 Inst. 44.
Dalt. p. 513,
514.

Conjurers, who by force of certain magic words endeavoured
to raise the devil, and compel him to execute their commands.
Witches, who by way of friendly conference were said to bar
gain with an evil spirit to do what they desire of him.
Sorcerers or charmers, who by the use of certaiu supersti
tious forms of words, or by means of images, or other odd repre
sentations of persons or things, 8tc. were said to produce strange
effects above the ordinary course of nature.

3 Inat. 44.
F. N. B. 269.
S. P. C. 38.
C. EJiz. 571.

Sect. 2. All these were anciently punishable in the same man-'
ner as heretics, by the writ de heeretico comburendo after a sentence
in the ecclesiastical court, and a relapse. And it is said also, that
they might be condemned to the pillory, &c. upon an indictment
at common law.

1 Hale, 383.
45 Ed. 3. 17.
B. Cor. 15.

Sect. 3. In the time of king Edward the third, one taken with
the head and face of a dead man, and a book of sorcery, was
brought iut6 the king's bench : but there being no indictment
against him, he was sworn that from henceforth he would not be
a sorcerer, and then delivered from prison, and the head was
burnt at his charge: but this method seems to be obsolete at this
day.

S Keb. 719.

By 33 Hen. c. 8.
Sect. 4. By statute 1 Jac. 1. c. 12. which was the only law in
witchcraft and force against these offenders, they are divided into two degrees.
Those in the first degree, and their accessaries before the fact,
without clergy. were to suffer as felons without clergy.
But accessaries
after were entitled, 1 Hale, 7,
Of these there were the four following species :
Sum. 6, 7.
First, " Such as shall use any invocation or conjuration of any
4 Inst. 45. con. " evil spirit ;" and such seem clearly to be within the law, though
no spirit do actually appear.
Secondly, " Such as consult, covenant with, entertain, em" ploy, feed, or reward any evil spirit to any intent :" and these
were agreed to be within the statute, though nothing farther was
done upon such consultation, &,c.
Thirdly, " Such as take up any dead person's body, or any
1 Jon. 143.
(a) See Lynn's " part thereof (a), to be used in any manner of witchcraft :" and
Case, Cases in
Cro. Law, 395. these were also clearly within the statute, though they did not
2T. Hep. 738. actually so use it.
Fourthly, "Such as exercise any witchcraft, inchantment,
" charm, or sorcery, whereby any person shall be killed, destroyed,
" consumed,
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" consumed, or lamed in his or her body, or any part thereof."
But none were within this branch who did not actually effect
such mischief.
Sect. 5. Those in the second degree were, for the first offence,
to suffer a year's imprisonment, and the pillory; and for the
second, as felons without clergy. And these, by the manifest
purport of the words of the act, which is very obscurely penned,
seem to be divided into the two following species :
"
"
"
"
"

First, " Such as take upon them by witchcraft, inchantment, 12 Mod. 556.
charm, or sorcery, to tell where treasure is to be found, or where
things lost or stolen may be found, (a) or to do any thing to the (<•) Sec " Theftintent to provoke any person to unlawful love, or to hurt or de- D0,e>'PPst
stroy any person in his or her body, though the same be not
effected."

Secondly, " Such as shall use any witchcraft, &c. whereby Sum 8
*' any cattle or goods of any person shall be destroyed, wasted or 3 Inst. 46.
" impaired :" but those who take upon them to do this, were not
within the act unless they actually did it. (6)
(6) At Hertford
assizes on the
4th March, 1712, one Jane Wenham received sentence of death under this statute, on a conviction for
witchcraft, on the prosecution of the Rev. Mr. Bragge.
Sect. 6. But this statute of James is repealed by 9 Geo. 2. c. 5.
which enacts, " That no proceeding shall be had against any per- .■ •
" son for witchcraft, sorcery, inchantment, or conjuration, or for
" charging another with such crimes ; and that whoever shall pre" tend to exercise those arts, or shall undertake to tell fortunes,
" or pretend by crafty science to discover stolen goods, shall be
" imprisoned for one year, stand four times in the pillory, and find
" sureties as the court shall think fit."

Of Sodomy.
All unnatural carnal copulations,' whether with man or beast, is Co. 36, 37.
seem to come under the notion of sodomy, which was felony by p^5^h585
the ancient common law, and punished, according to some au- 4 j$ac. Ab. 569.
thors, with burning; according to others, with burning alive.('l)
Sect. 1. But at this day, by force of 25 Hen. 8. c. 6, and
5 Eliz. c. 17. this offence is punished in the same manner as
other felonies which are excluded from clergy.(2)
Sect. 2. In every indictment for this offence there must be the
words rem habuit veneream, et carnaliter cognovit; and consequently some kind of penetration, and also of emission, must be
proved;
(1) According to Britton, b. 6. c. 9. these unnatural offenders were, on conviction, committed to
the flames. Fleta, b. 6. c. 35. buries them alive
within the earth. And the Mirror, c. l.s. 14. consigns them, with just indignation, to shameful and
eternal
oblivion.
• (2) Sir
Mathew Hale, l H. P. C. 670, says,

u Co. 36,37.
3 Inst 58.
Q^ma'^648Sed'videi
St.Tr. 388.
those that are present aiding and abetting are all
principals ; the statute making it felony generally :
that there are or may be accessaries before and after, as in the case of rape; but although none of the
principals are admitted to their clergy, yet accessaries
clergy. before and after are not excluded from
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Duffey'scase, proved; but any the least degree is sufficient, and emission is
i7it. case, at rprima Jfacie an evidence of penetration.
Hollis's
Lincoln, 1781. Prentice's case. Admiralty Sess, 1786, Crown Circuit Assistant, 17, 18 ; and the case of
Rex v. Wiseman, Fortescue's Rep. 91 to 98.
3 Bac. Ab. 38.

Offences more immediately against God not capital, are by the
common law,

SKAw"
Sect. I. First, AH blasphemies against God; as denying his
2Str. 834. "
being or providence, and all contumelious reproaches of Jesus
4 Comm. 59.
Christ.
1 Black. 395.
ii Mod. 142.
Sect. 2. Secondly, All profane scoffing at the Holy Scripture,
Str. 416. 788. or exposing any part thereof to contempt or ridicule.
834.
1 Bum, 225. 4 Comm. 41. 3 Burn, E. L> 201. Fitzg. 65.
iStr.Tr. 802.

Sect. 3. Thirdly, Impostors in religion; as falsely pretending
to extraordinary commissions from God, and terrifying or abusing
the people with false denunciations of judgments, 8tc.

TWt\t4°
l Sid. 168.
See the case of
R. v. Read.
Fort. 98.
s R. Abr. 184.
C. Jac. 44. 421.

^ec'F°URTHLY' AH open lewdness grossly scandalous;
such as was that of those persons who exposed themselves naked
to the people in a balcony in Covent Garden with most abominat»]e circumstances.

l Ven. 293.
DKe»nQ21"
Pop. 208.
Scobell, 121.
4 Comm. 64.
Ld Ra6 4M

Sect. 5. Fifthly, Seditious words in derogation of the established religion are indictable, as tending to a breach of the
peace; as these, " Your religion is a new religion;" and,
" Preaching is but prattling, and prayer once a-day is more edi
fying."
Sect. 6. Sixthly, Offences of this nature, because they tend
to subvert all religion or morality, which are the foundation of
O ,
J'
...
• t c
j
government, are punishable by the temporal judges with line and
imprisonment, and also such corporal infamous punishment as to
*ne court m discretion shall seem meet, according to the heinousness of the crime.
Offences, by statute, not capital, more immediately against
God, are either such as are against Religion in general, or
such as are against the Established Church.
Offences against Religion in general are of several kinds.
I. Profanation of the Lord's Day.

Fairs shall not
Sect. 1. By 27 Hen. 6. c. 5. it is ordained, " That all manner
beheld on a
" Df fairs and markets held upon the high and principal feasts, as
hoWday"except " in the feast of the Ascension of our Lord; in the day of Corpus
inharrest time. " Christi; in the day of Whitsunday; in Trinity Sunday, with
" other Sundays; and also in the high feast of the Assumption of
" our blessed Lady; the day of All Saints; and on Good Fri" day; shall clearly cease from all shewing of any goods or mer" chandizes (necessary victual only except), upon pain of for" feiture of all the goods aforesaid so shewed, to the lord of the
" franchise or liberty where such goods, contrary to this ordi" nance,
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" nance, be or shall be shewed (the four Sundays in harvest ex" cept)."
Sect. 2. By 1 Jac. 1 . c. 22. s. 28. " No person or persons
" who shall occupy the mystery or occupation of a cordwainer or
" shoemaker shall shew, to the intent to put to sale, any shoes,
" boots, buskins, startops, slippers or pantouffles, upon the
" Sunday, upon pain of forfeiture for every pair made, sold,
" shewed, or put to sale, three shillings and four-pence, and the
"just and full value of the same."

359

Shoemakers
**JJ not «xPosc
seUoifaSunday.

Sect. 3. By 3 Car. 1. c. 1. " There shall be no meetings, as- Pastimes.sports,
" semblies, or concourse of people out of their own parishes on or #>mes> 9h.a"d
" the Lord's day, within the realm of England, or any the domi- "° Sundays.'^
" nions thereof, for any sports and pastimes whatsoever : nor any
" bear-baiting, bull-baiting, interludes, common plays, or other
" unlawful exercises and pastimes, used by any person or per" sons within their own parishes : and every person or persons
" offending in any these premises, shall forfeit for every offence
" three shillings and four-pence, the same to be employed and
" converted to the use of the poor of the parish where such
" offence shall be committed; and any onejustice of the peace of
" the county, or the chief officer or officers of any city, borough,
" or town corporate, where such offence shall be committed,
" upon his or their view, or confession of the party, or proof of
" any one or more witness, by oath, shall find any person
*' offending in the premises, the said justice or chief officer or
" officers shall give warrant, under his or their hand and seal, to
" the constables and churchwardens of the parish or parishes
" where such offence shall be committed, to levy the said penalty
" so to be assessed, by way of distress and sale of " the goods of
*' every such offender, and in default of such distress the party
" offending shall be set publicly in the stocks by the space of
" three hours."
t Sect. 4. It is said that this statute does not prohibit, but 4 Comm. 63.
rather impliedly allows, any innocent recreation or amusement to
persons within their respective parishes, even on the Lord's day,
after divine service is over.
Sect. 5. By 3 Car. 1. c. 2. s. 2. " If any butcher, by himself,
" or any other for him, by his privity or consent, shall kill or sell
" any victual upon the Lord's day, every such butcher shall for" feit and lose for every such offence the sum of six shillings and
" eight-pence."
+ Sect. 6. The selling meat on a Sunday was no offence at com
mon law, and therefore an indictment for this offence must con
clude contraformumstatuti. But if the offender keep" open shop,
the usual method is to indict at the sessions for the nusance.

i Stra. 702.
Cro. C. C. 372.

Sect. 7. By 29 Car. 2. c. 7. it is enacted, " That no tradesman, artificer, workman, labourer, or other person whatsoever,
i t ii
•
in i i
i ■
•
shall do or exercise any worldly labour, business, or work at
their ordinary callings upon the Lord's day, or any part thereof
(works of necessity and charity only excepted;) and that every
person, being of the age of fourteen years or upwards, offend-

No worldly latour, business,
or calling, shall
be exercised on
Sunday, except
J1 ^ f°fr JJ^,51"
2 Burn, 787.

"
t.
"
"
"
"

Butchers shall
not «" meat on
Sunday-
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Cuwp. 640.
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ing in the premises, shall, for every such offence, forfeit the
sum of five shillings: and that no person or persons whatsoever
shall publicly cry, shew forth, or expose to sale, any wares, merchandize, fruit, herbs, goods or chattels whatsoever, upon the
Lord's day, or any part thereof, upon pain that every person so
offending shall forfeit the same goods so cried or shewed forth,
or exposed to sale.—And on conviction before one justice,
upon view, confession, or the oath of one witness, the justice
may issue his warrant to the constables or churchwardens to
seize the said goods, and to sell the same, and to levy the said
other forfeitures or penalties by way of distress and sale; or,
in case of insufficiency, to pay the said forfeitures or penalties,
the party offending may be set publicly in the stocks by the
space Of two hours—the forfeitures and penalties to the use of
the poor; saving that it shall be lawful for the justice, out of
such penalties and forfeitures, to reward the informer, so as the
reward exceed not a third part of the forfeitures and penalties.
But it is provided, that nothing in this act shall extend to the
prohibiting of dressing of meat in families, or dressing or selling
of meat in inns, cooks'-shops, or victualling-houses, for such as
otherwise cannot be provided ; nor to the crying of milk before
nine of the clock in the morning, or after four of the clock in
the afternoon. And no person shall be prosecuted under this
act, unless within ten days after the offence committed."

t Sect. 8. It is said to have been agreed by the court, that an
indictment will lie on this statute against a baker for baking
loaves of bread or rolls on the Lord's day in the usual way of his
trade, because that is not a work of necessity; but that it will not
lie for baking puddings, pies, or meat for dinners; for the sab
bath is more likely to be generally observed by a baker staying at
home to bake the dinners of a number of families, than by his
going to church, and those families or their servants staying at
home to dress dinners for themselves; and this sort of exercise of
a trade not only falls within the exception of " works of necessity
" and charity," but is also within the proviso, as being for this
purpose a cook's-shop ; it being as reasonable that a baker should
bake for the poor, as that a cook should roast or boil for them.

Creppsv. Dur+ Sect. 9. It has also been determined, that a person cannot
den,Cowp.640. De convicted of committing more than one offence on the same
^omy. p.
under this statute ; and therefore if a justice proceed to con10 Mod. 26. vict an offender in more than one penalty for the same day, it is
an excess of judicature, for which an action will lie before the
convictions are quashed.
Brook v. Milit Sect. ft). But perhaps this must be understood only where
k<n, s Term
the baking consists of one entire and continued act; for it has
Rep. 609.
jjCen determined on the statute 12 Geo. 2. c. 36. which inflicts a
penalty on any person who shall sell English books piratically
printed abroad, that two penalties may be incurred on the same
day, if the acts of sale be distinct.
Mackarel maj
Sect. 11. By 10 and 11 Will. 3. c.24. s. 14. for regulating the
be wid ou Sun- sale offish at Biilimrxirale market, " the act shall not be construed
da,.
"
"to
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" to prohibit the selling of mackarel before or after divine ser' vice on Sundays."
t Sect. 12. By 21 Geo. 3. c. 49. " Any house, room, or other Public debating
" place, which shall be opened or used for public entertainment soj:!eJies> to
" or amusement, or for publicly debating on any subject whatso- are adSed" for
" ever, upon any part of the Lord's day, called Sunday, and to money, shall not
" which persons shall be admitted by the payment of money, or h* held on Sun" by tickets sold for money, shall be deemed a disorderly house da^'
" or place ; and the keeper of such house, room, or place, shall
" forfeit the sum of two hundred pounds for every day that such
" house, room, or place, shall be opened or used as aforesaid on
* the Lord's day, to such person as will sue for the same, and be
" otherwise punishable as the law directs in cases of disorderly
" houses; and the person managing or conducting such enter" tainment or amusement on the Lord's day, or acting as master
" of the ceremonies there, or as moderator, president, or chair" man, of any such meeting for public debate on the Lord's day,
" shall likewise, for every such offence, forfeit the sum of one
" hundred pounds to such person as will sue for the same; and
" every door-keeper, servant, or other person, who shall collect or
" receive money or tickets from persons assembling at such house,
" room, or place, on the Lord's day, or who shall deliver out
" tickets for admitting persons to such house, room, or place, on
" the Lord's day, shall also forfeit the sum of fifty pounds to such
" person as will sue for the same.
+ Sect. 13. By 21 Geo. 3. c. 4Q. s. 2. " Any person who shall The person who
*' at any time hereafter appear, act, or behave him or herself as shs" ra*n.age.
J
.
l
i
i
any public demaster or mistress, or as the person having the care, govern- bating society to
" ment, or management of any such house, room, or place as1 which persons
" aforesaid, shall be deemed and taken to be the keeper thereof, f^'J^s"^"^"
" and shall be liable to be sued or prosecuted, and punished as for money, shall
" such, notwithstanding he or she be not in fact the real owner be considered as
" or keeper thereof: and wherever any such house, room, or ^^"f"'"
" place, shall belong to, or be kept by, divers persons in partner" ship, as joint-owners or joint-keepers thereof, each and every
" such joint-owner or joint-keeper of such house, room, or place,
" shall be deemed the keeper thereof, and shall be liable to be sued
" or prosecuted, and punished as such: and any house, room, or
" place, at which persons shall be supplied with tea, coffee, or
" any other refreshments of eating or drinking, on the Lord's
" day, at any greater prices than the common and usual prices at
*' which the like refreshments are commonly sold upon other
" days at such house, room or place, or at coffee-houses, or
" other houses wbere the same are usually sold, shall be deemed
" a house, room, or place, to which persons are admitted by the
" payment of money, although money be not there taken in the
" name of or for admittance, or at the time when persons enter
" into or depart from such house, room, or place; and any
" house, room, or place, which shall be opened or used for any
" public entertainment or amusement, or for public debate, on
" the Lord's day, at the expense of any number of subscribers or
contributors to the carrying on any such entertainment or
" amusement, or debate, on the Lord's day, aud to which per" sons
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sons shall be admitted by tickets, to which the subscribers or
contributors shall be intitled, shall be deemed a house, room,
or place, to which persons are admitted by the payment of
money, within the meaning of this act."

Persons advertising or publicmStin^ on*"
thehor&'t day,
to which persons
monedn"shaU
forfeit£50.

t Sect. 14. And by 21 Geo. 3. c. 49. s. 3. " Any person ad" vertising, or causing to be advertised, any public entertainment
" or arnusemen';» or any public meeting for debating on any sub" ject whatsoever, on the Lord's day, to which persons are to be
— admitted by the payment of money, or by tickets sold for
" money> an(* any Person printing or publishing any such adver" tisement, shall respectively forfeit the sum of fifty pounds for
" every such offence, to any person who will sue for the same."
But the action must be brought within six calendar months after
the offence committed.
No carrier, dri- t Sect. 15. By 3 Car. 1. c. 2. it is enacted, " That no carrier
tct, or drover, " with any horse or horses, nor waggonman with any waggon or
shall travel on « wagg0ns, nor carman with any cart or carts, nor wainman with
UD ay'
" any wain or wains, nor drover with any cattle, shall, by them" selves, or any other, travel upon the Lord's day, upon pain
" that every person and persons so offending, shall lose and for" feit twenty shillings for every such offence."
Persons travelf Sect. 16. By 29 Car. 2. c. 7. s. 5. " If any person or persons
shaVnotUiirob- " wnatsoever» wn0 sna" travel upon the Lord's day, shall be then
bed, charge the "robbed, no hundred, nor the inhabitants thereof, shall be
hundred.
" charged with, or answerable for, any robbery so committed,
" but the person or persons so robbed shall be barred from
" bringing any action for the said robbery." But this shall not
remove from the inhabitants of the counties and hundreds the
obligation of making hue and cry.
The Waterman's Sect. 17. By 11 and 12 Will. 3. c. 21. s. 13. " The Rulers of
Company may «• the Waterman's Company, for the time being, or the major part
boTu to work on " °* tnern> on tne'r respective court-days, may appoint any numSunday.
" ber of watermen, not exceeding forty, to ply and work on any
" Lord's day between Vauxhall and Limehouse, at such common
" stairs or places of plying as to the rulers shall seem most con" venient for the carrying and recarrying of passengers cross the
" said river between the limits aforesaid, at one penny each per" son so to be carried. The amount to be paid to the Rulers of
" the Waterman's Company every Monday morning, on pain of
" forty shillings."
Hackney
Sect. 18. By 9 Anne, c. 23. s. 20. " It shall be lawful to and
" for any licensed hackney coachman or his driver, or any chairchairs may ply
" man, to ply and stand with their coaches and chairs, and to
on Sunday.
" drive and carry the same respectively on the Lord's day, within
" the limits of the weekly bills of mortality."
Pish carriages
+ Sect. 19- By 2 Geo. 3. c. 15. " Fish carriages, such as are
re'ass3"
s"n
"
described
m tr*e act>
be allowed
travel,
pass,laden
and be
repass on an- u jrawn^ on sun(jayS
an(jshall
holydays,
on any to
road,
whether
or
" returning empty ; and the horse or horses which shall return
" from drawing any such fish carriage, although rode on by any
" driver of any such fish carriage, or drawing back any empty fish
" carriage,
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" carriage, shall also be allowed to pass on Sundays and holy" days on any road, without any driver of any such fish carriage,
" or the rider on any such horse as aforesaid, incurring any pe" nalty for so travelling therewith."
+ Sect. 20. By 13 Geo. 3. c. 80. " If any person or persons Game shall not
" shall upon a Sunday, or on Christmas-day, in the daytime, ^^JfjiJ^"^
" knowingly and wilfully take, kill, or destroy, any hare, phea- a*Sunday or °D
" sant, partridge, heath game, or moor game; or shall upon a Christmas-day.
" Sunday, or on Christmas-day, use any gun, dog, net, or engine,
" for taking, killing, or destroying, any hare, pheasant, partridge,
" moor game, or heath game; every such person shall forfeit, for
" the first offence, any sum not exceeding twenty pounds, nor less
" than ten pounds ; and for the second offence, any sum not ex" ceeding thirty pounds, nor less than twenty pounds; on convic" tion before one justice on the oath of one witness : but if infor" mation shall be made on oath by one witness, before one
" justice, against any person offending, and it shall appear that he
" hath already been convicted of a first and second offence, such
"justice may commit him to the common gaol, or house of cor" rection, till the next general quarter-sessions, unless he enter
" into a recognizance with two sureties to appear at such ses" sions, to be heard by indictment, for such third offence; and,
'* on conviction, shall forfeit and pay fifty pounds, or, on neglect
" or refusal, be committed to the common gaol, or house of cor" rection, for not less than six nor more than twelve months."
T Sect. 21. By 29 Car. 2. c. 7. s. 6. " No person or persons, civil process
" upon the Lord's day, shall serve or execute, or cause to be shal1 not
" served or executed, any writ, process, warrant, order, judg- ^J^0n£^l
" ment, or decree, (except in cases of treason, felony, or breach of day.
*' the peace,) but that the service of every such writ, process,
" warrant, order, judgment, or decree, shall be void to all intents
" and purposes whatsoever ; and the person or persons so serving
" or executing the same, shall be as liable to the suit of the party
" grieved, and to answer damages to him for doing .thereof, as if
" he or they had done the same without any writ, process, war" rant, order, judgment, or decree at all."
"Y Sect. 22. Before the passing of this statute all ministerial acts (<») 9 Co. 66.
done on a Sunday were lawful ;(a) and now a warrant ofjustices ^wj^"0of the peace for good behaviour ;(b) an escape warrantee) the Cro. Car. 602.
lord chancellor's warrant, or an order of commitment for a con- (e)6Mod.«3i.
tempt ;(<i) process on an indictment, or citation of the spiritual (Jr^^'u^
court,(e) may be executed on a Sunday, for they are within the
j ^tk! 55.
exception of the statute. But persons who are bail to the sheriff Stdqu.
cannot take the principal on a Sunday to surrender him;(f) nor ^| Bl" ^P*
can a man, as has been before held.Q*) be taken on a Sunday on (g) iAtk. 55.
an attachment for non-performance of an award.(A)
Term Rep.
266.
II. Profane Cursing and Swearing.
Sect. 23. By 19 Geo. 2. c. 21. " If any person or persons The penalties on
" shall profanely curse or swear, and be thereof convicted, on the
". oath of any one or more witness or witnesses, before any one and the mode of
"justice of the peace for any county, city, riding, division, or punishment.
" liberty, or before the mayor, justice, bailiff, or other chief ma- 8 Mod. 59.
" gistrate,
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9 Mod. 366.
Sayer, 304.
St™.497. 686.
2Ld.Ray.i360.

" gistrate, 6f any city or town corporate, or by the confession of
« the party offending, every person or persons so offending shall
„ forfeit and lose the respective sums hereinafter mentioned, that
" is to say—every day labourer,, common soldier, common sailor,
" and common seaman, one shilling—and every other person
" under the degree of a gentleman, two shillings—arid every per" son of or above the degree of a gentleman, five shillings; and.
" in case any 6iich person or persons shall, after conviction,
" offend a second time, every such person shall forfeit and lose
" double; and for every other offence after a second conviction,
" treble the sum first forfeited by any offender for profane curs-.
" ing and swearing as aforesaid."

Justice may
convict on his
own hearing,

Sect. 24. By 19 Geo. 2. c. 21. s. 2. " In case any person or
" persons shall profanely swear, or curse, in the presence and
« hearing of any justice of the peace, &c., he may convict every
" such offender as aforesaid, without any other proof."

The constable
shall immediately apprehend
curse and swear
in his presence,
™c"

Justices shall
immediately
I'
^'otS
„T"
ders,
and on
non-payment of
penalty send
house ofcorrection.

«
„
"
"
"
"
"
"

t Sect. 25. By 19 Geo. 2. c. 21. s. 3. " In case any person shall
profanely swear or curse in the presence and hearing of any
constable petty constable, tythingman or other peace officer,
they and each of them shall, if the offender be unknown to
them, seize, secure, and detain the such offender, and forthwith
carry him before the next justice, &c. ; and if any person so
profanely swearing and cursing in the presence or hearing of
any such constable, &c. shall be known to him or them, he or
they shall speedily make information before some justice, &c."

t Sect. 26. By 19 Geo. 2. c. 21. s. 4. "And every such
"justice, &c. shall, immediately upon information given upon
" oath of anyJ such constable,> &c. or of anyJ other
.
rperson whatsoever, cause the offender to appear before him, and, upon such " information being proved as aforesaid, convict such offender ;
" and ^ 8Ucn offender do not immediately pay down the respec" tive sum so forfeited, or give security to the satisfaction of the
"justice, &c. before whom the conviction is made, he shall be
" committed to the house of correction, to be kept to hard labour,
" for ten days."

But if they are
t Sect. 27. But by 19 Geo. 2. c. 21. s. 5. "In case any comsoldiere or
" mon soldier belonging to any regiment in his majesty's service,
sailors, they
« or any common sailor or common seaman belonging to any ship
shall, on non1 i_ 11 t_
• j e
c
. ° °
/
r
payment, be set or vessel, snail be convicted or profane cursing or swearing as
in the stocks. " aforesaid, and shall not immediately pay down the penalty, or
" give security as aforesaid, and also the costs ; he shall, instead
" of being committed to the house of correction, be ordered to
" be publicly set in the stocks for the space of one hour, for every
" single offence, and for any number of offences, whereof he
" shall be convicted at one and the same time, two hours."
Conviction by
t Sect. 28. By 19 Geo. 2. c. 21. s. 8. " Everyjustice shall cause
the justice shall " the conviction to be drawn up in the form as described in the
be final.
« act . which said form and conviction shall not be liable to be
" removed by certiorari into his majesty's court of King's Bench,
" but shall be deemed and taken to be final to all intents and
" purposes whatsoever."
Sect.
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Sect. 29- By 22 Geo. 2. c. 33. " Persons belonging to his
" majesty's ships of war guilty of profane oaths or curses, shall
" incur such punishment as a court martial shall impose.
III. Drunkenness.
Sect. SO. By 4 Jac. 1. c. 5. " All and every person and persons
" who shall be drunk, and of the same offence of drunkenness
" shall be lawfully convicted, shall, for every such offence, forfeit
" and lose five shillings, to be paid within one week after con" viction, to the churchwardens of the parish where the offence
" shall be committed, for the use of the poor ; and on refusal or
" neglect to pay the same, it may be levied by warrant, or pre" cept, from the convicting magistrate ; or, if the offender shall
" be unable to pay the same, he shall be committed to the
" stocks by the space of six hours for every offence."
IV. Reviling the Sacrament.
Sect. 31. By the statute 1 Edw.6. c. 1. repealed by 1 Mary,
c. 2. and revived by 1 Eliz. c. 1. it is enacted, " that whoever shall
"deprave, despise, or contemn the blessed sacrament of the
t 11 cr .
,
, , »
.
" JLord s Supper, in contempt thereof, by contemptuous words,
" or by any words of depraving, despising, or reviling ; or shall
" advisedly in any otherwise contemn, despise, or revile the said
" most blessed sacrament, shall suffer imprisonment, and make
" fine and ransom at the king's will and pleasure."

Persons conv'cted of drunk*
fcitfite sbfiiings'
1 Jac 1. c. 9.
* Jj^1, e' ^
21
j 7\
1 Car.i. c.4.
Jg^^85'
'

Persons reviling
the sacrament
°f the Lord's
Supper, shall
suffer imprisonment.

Sect. 32. By 3 Jac. k c. 21. " Whoever shall use the name of jo ridicule the
" the Holy Trinity profanely or jestingly, in any stage play, inter- HolyTriuity,
" lude, or show, shall be liable to a qui tarn penalty of ten j^0' P™"?
" pounds."
Sect. 33. By 1 Will. 3. c. 18. s. 17. " Whoever shall deny in Penalty on de" his preaching or writing , the doctrine of the blessed Trinity, nyins lhe Trl" shall lose all benefit of the act for granting toleration, &c."
mtJ'
Sect. 34. I shall not mention the offences against 2 & 3 Feasts and fasts.
Edw. 6. c. 19. and 5 Eliz. c. 5. relating to fasts and fish-days, 'gg""1* 185,
because it is expressly declared, that those statutes are enacted
merely on a political account ; and it is made penal to affirm that
any eating of fish, or forbearing of flesh mentioned therein, is
necessary to salvation, or that it is the service of God.
Of Offences against the Established Church.
Offences against the established church are, such as con
cern all persous in general ; such as more immediately relate to
those of the Popish religion ; and such as more immediately
regard Protestant dissenters.
Those which concern all persons in general are, First,
Against the Common Prayer. Secondly, Nonconformity.
Thirdly, In teaching school without conforming to the church.
Fourthly, In not coming to- church.
I. Offences against the Common Prayer.
Sect. 1. As to which it is to be observed, that by 2 & 3 Edw. 4 Comm. so.
6. *
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6. c. I. and 6 Edw. 6. c. 1. which were repealed by 1 Mary, 2.
c, 2. aijd revived by 1 Eliz. 3.2. the common prayer book
wag £rgt established under severe penalties ; but the same penal
ties being repeated and enlarged by 1 Eliz. c. 2. and 13 &. 14
Car. 2. c.4. which enacts the use of the same Common Prayer
with some alterations, those statutes of Edward the sixth seem,
at this day, to be of little use.

Form of the inSect. 2. By 1 Eliz. c. 2. s. 4, 5, 6. " If any parson, vicar, or
dictincnt,
" other whatsoever minister, that ought to say the said Common
3 Mod. 78.
« Prayer, 8tc. shall refuse to use it in such church, &c. or other
" place where he should use to minister the same, or wilfully or
" obstinately standing in the same, use any other form, or speak
" any thing in derogation of the said book, or any thing therein
" contained, he forfeits for the first offence, one year's profit of
" all his spiritual promotions, and shall suffer six months impri" sonment ; and for the second offence, shall be deprived, 8tc."
In the construction of this act it has been resolved,
Dyer, sos.
Sect. 3. First, That under the words " parson, vicar, or other
1 Leo. 295.
" whatsoever minister, that ought or should say the said Com" mon Prayer, &c." those clergymen who have no cure are
included, as much as those who have one, and that they are
punishable for using any other form, &c. inasmuch as by their
ordination they are obliged to officiate in the offices of the
church, &c. and it is said that they are sufficiently shewn to be
in holy orders by the word clericus in an indictment.
Rex i). Sparks,
•}■ Sect. 4. The indictment also must allege that the party not
See'the indict on^ U8ea< another form of prayer, but that he used it instead of
mcnt at large, that prescribed by the book of Common Prayer, for otherwise
2 Show. 447. every parson might be indicted that used prayers before his
sermon other than such as are required by the book of Common
Prayer; and therefore where a parson was indicted for using
alias preces in the church et alio modo than mentioned in the said
book, and concluded contra fortnam statuti, the court quashed
the indictment.
Gib. 268.
Sect. 5. Secondly, That this statute being not only in the
5 Co. Cawdr/s affirmative, but also expressly saving the jurisdiction of ecclesiasPmSusf"
tical courts, does not restrain them from proceeding against
2 R. Abr! 222. these offenders in their own methods, as disturbers of the unity
and peace of the church; and consequently that such persons
may be deprived "by the said court, according to the course of
the spiritual law, for the first offence.
Vide 7 & 8 secthe™3 icM***'
Car. t. c. 4.
inforced by
and"22 Geo 2
eh. 33.
2 Shower, 53.

Sect. 6. Also it is further enacted, by 1 Eliz. c. 2. s. 9. " That
" ^ an^ Person sna^ m P'a>'s» songs« or other open words, speak
" any thing in derogation, depraving or despising of the said
" book, &c. or by open fact compel, or otherwise procure or
" mamtam anv mmister to say any Common Prayer openly, 8tc.
" m other form ; or shall, by any of the said means, let any
" minister to say the said Common Prayer, &c. he shall forfeit
" one hundred marks for the first offence, and four hundred for
" the second, &.c. (which if he pay not within six weeks after
" conviction, he shall suffer six months imprisonment for the
" first
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" first offence, and twelve for the second), and for the third
" offence shall forfeit all his goods and chattels, and shall suffer
" imprisonment for life."
Sect. 7. It has been made a question in the' construction of
this clause, whether, if the party die within six weeks, the said
forfeiture be not discharged, since by the act of God the election
of paying it, or suffering imprisonment in lieu of it, is taken
away.
f Sect. 8. But by 31 Geo. 3. c. 32. s. 3. " No person pro" fessing the Roman Catholic religion, who shall take and
" subscribe the oath therein mentioned, shall be convicted or
" prosecuted upon this act."

Dyer, 203. 231.

Scethcact
more at large,
P081,

Of Nonconformity in Office.
Offences in accepting or holding an office without due con
formity to the church, consist—First, In not receiving the
sacrament both before and after the acceptance of an office.—
Secondly, In going to any other place for religious worship
than Church, during the continuance in an office.
I. As to the .First of these offences.
Sect. 1. It is enacted by the Corporation Act, 13 Car. 2. st.2. Every member
c. 1. s. 12. *' That no person or persons shall be placed, elected, °f al|C£^kpo™t'0,,
" or chosen in or to any office of mayor, alderman, recorder, sacrament.
" bailiff, town clerk, common councilman, or other office of
" magistracy, or place, or trust, or other employment relating to
" or concerning the government of any city, corporation, borough,
" cinque port, or other port town, that shall not have, within one
" year next before such election or choice, taken the Sacrament
" of the Lord's Supper according to the rites of the Church of
" England, and in default hereof every such placing, election,
" and choice shall be void."
+ Sect. 2. But by 5 Geo. 1. c. 6. s. 3. " All and every person But corporators
" and persons in actual possession of any office that are required who h»»e
" by the above act to take the sacrament of the Lord's Supper, |,eele«ted to
J. , .
....
. . . rr
tBke the sacra" within one year next before his election or choice into such ment shall be
" office, shall be confirmed in their several and respective offices established in
" and places, notwithstanding their omission to take the sacra- fe^^^'j,
" ment as aforesaid, and shall be indemnified, freed, and dis- prosecuted for '
" charged of and from all incapacities, disabilities, forfeitures, such omission
" and penalties arising from such omission; and none of their "^["J"*
" acts, nor the" acts not yet avoided of any who have been meni" bers of any corporation, or in actual possession of such offices,
" shall be questioned or avoided for or by reason of such omis" sion; but all such acts shall be and are hereby declared to be
" as good and effectual as if all and every such person and per" sons had taken the sacrament of the Lord's Supper in manner
" aforesaid ; nor shall any person or persons who shall be here" after placed, elected, or chosen in or to any the offices afore" said, be removed by the corporation or otherwise prosecuted
" for or by reason of such omission ; nor shall any incapacity,
" disability, forfeiture, or penalty be incurred by reason of the
" same,
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"
"
"
"
"

Fitig. 47.

Tuftonc. NeVinson, 2,Ld.
■

same, unless such person be so removed, or such prosecution
be commenced within six months after such person be placed
or elected into his respective office as aforesaid; and, in case
of a prosecution, the same shall be carried on without wilful
delay."
t Sect. 3. It has been held, that persons chosen in bare free
men of a corporation, if they have no share in the magistracy or
government thereof, need not take the sacrament.
+ Sect. 4. If a person be duly chosen alderman of a borough,
and obtain a mandamus to the mayor to swear him in, and the
mayor return that he was not elected alderman as by the writ is
supposed, the plaintiff, on the trial of an issue on this return,
must prove that he had received the sacrament within one year
before his election, according to the statute IS Car. 2. st. 2.; for
never having been admitted into the office, he is not within the
5 Geo. 1. c. 6. although six months had expired from the time
of his election; for it is the possession only that is protected by
that act.

Crawford «.
1" Sect. 5. But if a person be elected town clerk, and obtain a
Powell, 2 Burr, mandamus for the delivery of the common seal, books, papers,
lBLRe 229 an<* records of the corporation, and afterwards bring an action
p°
' for falsely returning that he was not duly elected town clerk, the
plaintiff need not prove that he had received the sacrament pur
suant to the 13 Car. 2. st. 2. although the return to the man
damus were made within six months after his election ; for, since
the statute 5 Geo. 1 . c. 6. s. 3. the election of a person who
had not taken the sacrament within a year next preceding it is
not void, but only voidable by a removal or prosecution within
six months, and therefore after an undisturbed possession for
that time the election is confirmed and become absolute.
Marten v. Jenf Sect. 6. So if a mayor is to be chosen from among the jurats
IMS 2 Stra
°^ a corPorati°n» and a person be chosen a jurat without having
received the sacrament within one year previous to his election,
and after the expiration of six months without removal, or pro
secution, he is chosen mayor, the statute of 5 Geo. 1. c. 6. will
operate so as to give him the benefit of non-prosecution, and
remove his incapacity and disability arising from having neglected
to receive the sacrament within the year before he was chosenjurat.
Rex v. Monday, 1" Sect. 7. But although the statute 5 Geo. 1. c. 6. after the
Cowp. 529.
expiration of six months, operates as a protection to the posses
sion, yet if the objection to the not having received the sacrament
within a year previous to the election be recently made before any
possession, it will not bar the remedy : as if the person elected,
upon being refused to be sworn in, applies for a mandamus, the
fact of his not having received the sacrament would be a suf
ficient ground of refusal.
Harrison v.
Evans, Cowp.
f Sect. 8. The statute 13 Car. 2. st. 2. not only creates a dis29Bum5E L frbility in the person elected to hold the office, but operates as168. '
a prohibition to the electors, for it was made to exclude dissenters
Espinasse Dig. from office, and to disable them from serving; and therefore if a
6i9■
Protestant
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Protestant dissenter be elected to the office of sheriff, and sued,
upon a bye law of the corporation, for a fine for not taking upon
him the office, he may plead the Corporation Act, and the Tolera
tion Act, 1 Will, and Mary, c. 18. in bar to such action.
+ Sect. 9- But although a person who has not received the Rex «. Read,
sacrament within one year is not eligible to any office within the g^^'3*|9meaning of the 13 Car. 2. st. 2. yet it has been adjudged to be Sa™43.
ho excuse for a person bound to accept of a corporation office,
that he is disabled to receive the sacrament by having been
excommunicated; for it is incumbent on such person to remove
the disability.
Sect. 10. By the Test Act, 25 Car. 2. c. 2. it is enacted, All persons
" That all and every person or persons that shall be admitted, ^"rivi"™
" entered, placed, or taken into any office or offices, civil or military, or
" military, or shall receive any pay, salary, fee, or wages by having any
" reason of any patent or grant of his majesty, or shall have com- jjj8^0^"154
" mand or place of trust from or under his majesty, his. heirs or crown) 9haii not
" successors, or by his or their authority, or by authority derived only take the
" from him or them, within England, Wales, or Berwick upon °a,hs°nfdas„gjg
" Tweed, or in his majesty's navy, or in the several islands of nlacyTnd're-™
" Jersey and Guernsey, or that shall be admitted into any service - ceive the sacra" or employment in his majesty's household or family, shall take ^^j^1, ^j1
" the several oaths of supremacy and allegiance (a), and at the subscribe the
" same time shall make and subscribe the Test, and shall also Test.
" receive the Sacrament of the Lord's Supper according to the Carth. 470.
" usage of the church of England, in some public church upon (o) As recited
" some Lord's day, commonly called Sunday, immediately after 6 Ge0, 3> c> 53,
" divine service and sermon : And all and every person or per" sons aforesaid, that do or shall neglect or refuse to take the
" said oaths and sacrament, shall be ipso facto adjudged incapable
" and disabled in law to all intents and purposes whatsoever to
" have, occupy, or enjoy the said office or offices, employment or
" employments, or any part of them, or any profit or advantage
" appertaining to them or any of them; and every such office and
" place, employment and employments, shall be void, and is
" hereby adjudged void; and, on conviction by information, pre" sentment, or indictment, shall be disabled in law, &c. and shall it has been
" forfeit five hundred pounds.—But this act shall not extend to questioned
" married women; to persons under eighteen years of age; to
"extends
" persons beyond seas; or to persons non compos mentis; or to to the Censor of
" constables, churchwardens, overseers, surveyors of the high- the College of
" way, or any like inferior civil officer; or to any office of forester £'^"478
" or keeper of any park, chase, warren, or game; or bailiff of any 5 Mod, 431.
" manor or lands, nor to any like private officers."
3 Burn. 268.
"
"
"
"
"
"
"

t Sect. 11. By 1 Geo. 1. c. 13. s. 2. " All and every person AH heads of
and persons, as above described, and all ecclesiastical persons, colleges, '^"jheads or governors of what denomination soever, and all other (era> Atomies,
members of colleges and stalls in any university, that are or &c. shall take
shall be of the foundation, or that do or shall enjoy any exhi- the°^''t^<jhe
bition, being of or as soon as they shall attain the age of ^"acl
eighteen years, and all persons teaching or reading to pupils in
any university or elsewhere, and all school-masters and ushers,
vol. 1.
b B
" and
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5 Mod. 431.
3 Burn's J.
258.

And the said
oaths, &c. shall
be taken in one
of the superior
courts, or at
sessions within
six months.

Corporators
elected, &c.
shall take the
oaths on elec
tion.
4 Bum, 2130.
Esp. Dig. 693.
But no person
shall be sum
moned to take
the oaths, &c.
Lutw. 910.
2 Mod. 299.
Gibs. 506.
Comb. 315.
Sav. 43.
And. 200.
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" and all preachers and teachers of separate congregations, high
" and chief constables, and every person who shall act as a
" Serjeant at law, counsellor at law, barrister, advocate, attorney,
" solicitor, (1) proctor, clerk, or notary, by practising in any man" ner as such in any court or courts whatsoever in England, who
" shall be admitted into of enter upon any of the before-inen" tioned preferments, benefices, offices, or places, or shall come
" into any such capacity, Sec. shall take the oaths of allegiance
" and supremacy, and subscribe the declaration. But this act
" shall not extend to avoid any office of inheritance, so as the
" person having such office substitute a deputy or deputies, and
" such deputy or deputies shall qualify him or themselves pur" suant to the directions of 25 Car. 2. c. 2."
t Sect. 12. By 9 Geo. 2. c. 26. s. 3. " All and every the per" son and persons as above described, shall take and subscribe
" the oaths appointed by the 1 Geo. 1. c. 13. in such form as by
" that statute is directed, in the court of chancery, king's bench,
" common pleas, or exchequer, or at the general or quarter" sessions of the county, city, or place where such person shall
" be or reside, at any time within six calendar months after he or
" they shall be admitted into or enter upon any such preferment,
" benefice, office or place, or come into such capacity, or take
" upon him or them such practice, employment, or business
"as aforesaid; and all persons who, by 25 Car. 2. c. 2. are
" required to make and subscribe the declaration against tran" substantiation, shall make and subscribe the said declaration at
" the same places and at the same times as are by this act limited
" for taking and subscribing the oaths aforesaid : and all persons
" neglecting to take the oaths and subscribe the declaration
" within the times hereby limited, shall incur the disabilities and
'* penalties inflicted by the said act, 25 Car. 2. c. 2."
"
"
"
"

t Sect. 13. By 11 Geo. 1. c. 4. s. 4. " Mayors, bailiff's, or
other chief officers, who shall be elected pursuant to the directions of this act, shall take the oath or oaths required by law
at the time of their admission into such office, before such
officer as shall preside at such election."

t Sect. 14. But by 31 Geo. 3. c. 32. s. 18. " No person shall
" be summoned to take the oath of supremacy, or the oath of
" allegiance, or to make the declaration against transubstantiation,
" or be prosecuted for not obeying such summons."

Sect. 15. But it hath been adjudged, that the persons disabled
by not taking the oaths, 8tc. lose only their right to the profits
of their offices from the time of such disability; but that they
lose nothing vested in them before.
Sect.
(1) By 7 and 8 Will. 3. c. 24. " If any person " nire." But by the 31 Geo. 3. c. 32. s. 22. thcM
" shall act as a serjeant at law, counsellor at law, oaths and this declaration shall not be required to
" barrister, advocate, attorney, solicitor, proctor, be taken by any person professing the Roman
" clerk, or notary, without having taken the oaths Catholic religion, as a qualification or requisite to
" of allegiance and supremacy, as required by the enable him to act in the capacities aforesaid, but
" 1 Will, and Mary, c. 8. or made and subscribed taking the oath of allegiance, abjuration, and de
" the declaration as appointed by 25 Car. 2. c. 2. claration appointed by the act shall be sufficient.
" such person shall incur the penalties of a pramu-
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Sect. 16. Notwithstanding the words of the Corporation Act
are so very strong as to make such election, 8tc. void, and those
of the Test Act to make such persons " disabled in law to all
" intents and purposes whatsoever, to have, occupy, or enjoy the
" said offices;" yet it hath been strongly holden, that the acts of
one under such a disability, being instated in such an office,
and executing the same without any objection to his authority,
may be valid as to strangers. For otherwise not only those
who no way infringe this law, but even those whose benefit is
intended to be advanced by it, might be sufferers for another's
fault, to which they are no way privy; and one chasm in a cor
poration happening through the default of one head officer,
would perpetually vacate the acts of all others, whose authority,
in respect of their admission into their offices, or otherwise, may
depend on his.
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II. As to the second offence of this kind, viz. that of going
to any other place for religious worship than the church, during
the continuance of an office.
"
"
"
"
"
"
"

Sect. 17. It is enacted by 5 Geo. 1. c. 4. " That if any mayor,
bailiff, or other magistrate, in England, Wales, Berwick upon
Tweed, Jersey or Guernsey, shall knowingly or wilfully resort
to or be present at any public meeting for religious worship
other than the church of England, as by law established, in the
gown or other peculiar habit, or attended with the ensign or
the ensigns, of or belonging to such his office, that every such
mayor, bailiff, or other magistrate, being thereof convicted by

"
"
"
"

due course of law, shall be disabled to hold such office or employments, and shall be adjudged incapable to bear any public
office or employment whatsoever within England, Wales,
Berwick upon Tweed, Jersey, or Guernsey."

if a corporate
magistrate atpiace^Two'IsHp
than the church
in his official
^disabled!
omm' '

Of Nonconformity in Schoolmasters.
As to the offence of teaching school without conforming to
the church, so far as it concerns all persons in general.
"
"
"
"
"
"
"
"
"

Seer. 1. By 23 Eliz. c. 1. s. 6, 7. " If any person or persons,
body politic or corporate, shall keep or maintain any schoolmaster, who shall not repair to church according to the form
of the said statute, or be allowed by the bishop or ordinary of
the diocese, (who shall not take any thing for the said allowance,) they shall forfeit for every month ten pounds; and such
schoolmaster presuming to teach contrary to the said act, and
being thereof convicted, shall be disabled to be a teacher of
youth, and shall suffer imprisonment, without bail or mainprize,
for. one year."

Schoolmasters
"°t™"[°™ins
fo*feit £io^
and are disabled
t0 teacn- •

"
"
"
"
"
"

Seer. 2. By 1 Jac. 1. c. 4. s. 9. " No person shall keep any
school, or be a schoolmaster, out of the universities or colleges
of this realm, except it be in some public or free grammarschool, or in some such nobleman's or noblewoman's, or gentleman's or gentlewoman's house, as are not recusants, or
where the same schoolmaster shall be specially licensed thereby the archbishop, bishop, or guardian of the spiritualities
B B2
" of

No person shall
keeP » sc^°1,
g^pmattr. ree
school, or in the
J'™iTj™^J J)n"
^'bishop.
Carth.464,
465.
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l Vent. 41.
" of that diocese, upon pain, that as well the schoolmaster as
Vide 19 Geo. 3. « also the party that shall retain or maintain any such schoolc*
" master, contrary to the meaning of the said statute, shall forfeit
" each of them, for every day so wittingly offending, forty shil" lings."
Or except dis+ Sect. 3. But by 1 Will, and Mary, c. 18. commonly called
senters qualified the Toleration Act, " Neither the 23 Eliz. c. 1 . nor any other
Toleration Act " 'aw or statute °f t'1'8 realm, made against papists, or popish
(See the is An. " recusants, except 25 Car. 2. c. 2. and 30 Car. 2. st. 2. c. 1 .
st. 2. c. 7. and « shall be construed to extend to any person dissenting from the
5 Geo. i. c. 4.) „ Church of England that shall take the oaths mentioned in the
l Stra. 58.
u first 0f \Villiam and Mary, and subscribe the declaration men" tioned in the 30 Car. 2. c. 1."
Or Roman Caf Sect. 4. And by 31 Geo. 3. c. 32. s. 13. " No ecclesiastic
tholics^qualified " or other person professing the Roman Catholic religion, who
Geo'V c.32 " shall take and subscribe the oath of allegiance, abjuration, and
See post.
" declaration, therein-mentioned, shall be prosecuted in any
" court whatsoever, for teaching and instructing youth, as a tutor
" or schoolmaster, under the provisions and regulations of the
" act."
...
Of Offences in not coming to Church.
For the better understanding of the offences of not coming to
church, so far as the same relate to all persons in general, except
such as are within the indulgence of the Toleration Act, I shall
consider,—First, How far persons are punishable for their own
absence from the church. Secondly, How far they are punish
able for suffering such absence in others.
In order to shew how far persons are punishable for their own
absence, I shall consider the following particulars: First, What
forfeitures of money, lands, or goods, such offenders incur.
Secondly, In what manner they are to be proceeded against for
those forfeitures. Thirdly, What other inconveniences they
are subject unto. Fourthly, By what means they may be dis
charged.
As to the first point, I shall consider, First, What for
feitures of money; and, Secondly, What forfeitures of lands and
goods such offenders are liable unto.
The forfeitures of money, to which they are liable, are three
fold:— 1. That of twelve-pence for the absence of one Sunday,
or other holyday. 2. That of twenty pounds for the absence of
every month contained in a conviction. 3. That of twenty pounds
for the absence of every month after a conviction.
I. The forfeiture of twelve-pence for the absence of one
Sunday, or other holyday.
Sect. I. This depends upon 1 Eliz. c. 2. by which it is en
acted, " That all persons inhabiting within this realm, or any
" other the king's dominions, shall diligently and faithfully,
Persons neglect- " ^avmg no lawful or reasonable excuse to be absent, endeavour
ing to go to
"to resort to their parish church or chapel accustomed, or upon
church on Sun- « reasonable let thereof, to some usual place where common
" prayer
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" prayer and. such service of God shall be used, in such time of day shall forfeit
" let, .upon every Sunday, and other days ordained and used to everv 0tfence.
*' be kept as holydays, and then and there to abide, orderly
'* and soberly, during the time of the common prayer, preaching,
" or other service of God, there to be used and ministered, upon
" pain of punishment by the censures of the church, and also
" upon pain that every person so offending shall forfeit for every
" such offence twelve-pence." (a)
£ *l £t8.
this forfeiture may be levied by the churchwardens, by distress, by warrant ofone justice.
In the exposition of this statute, the following opinions have
been holden.
. .,
Sect. 2. First, That the indictment needs not shew that the 2 Leon. 5.
party had no reasonable excuse for his absence, or that he is an ^e^^'s S
inhabitant within this realm, Sec, but that the defendant, if he Gib. 291.964.°
have any matter of this kind in his favour, ought to shew it.
Sect. 3. Secondly, That if the spiritual court, proceeding upon 2 Roll. 438.455.
this statute, refuse to allow a reasonable excuse, they may be i,?ulst-815g"
prohibited ; but that if they proceed wholly on their own canons, 1 ' 358' i9t'
they shall not be at all controuled by the common law, unless
they act in derogation from it, as by questioning a matter not tri
able by them, as the bounds of a parish, &c.; for they shall be
presumed to be the best judges of their own laws.
Sect. 4. Thirdly, That he who misbehaves himself in the l Roll. 93.
church, or misses either morning or evening prayer, or goes away qJ^"*^'
before the whole service is over, is as much within the statute as Dalt'c. 4b. f.
he who is wholly absent; and that he who is absent from his own i Sid. 301. 230.
parish church, shall be put to prove where he went to church, j Keb'm
Sect. 5. Fourthly, That the offence in not coming to church, l And. 139.
consisting wholly in a non-feasance, and not supposing any act JjTL^Jgj.
done, but barely the omission of what ought to be done, need
not to be alleged in any certain place ; for, properly speaking, it
is not committed any where.
II. The forfeiture of twenty pounds for the absence of a
whole month, contained in a conviction.
Sect. 6. This depends upon 23 Eliz. c. 1. s. 5. by which it is Persons absent
enacted, " That every person, above the age of sixteen years, [^forfeTt^o
" who shall not repair to some church, chapel, or usual place of a month.
" common prayer, but forbear the same, contrary to the tenor of
" the said statute of 1 Eliz. c. 2. and being thereof lawfully con- Prec.ofDecla" victed, shall forfeit to the king, for every month which he or ™^*J01
" she shall so forbear, twenty pounds."
In the exposition hereof it hath been resolved :
Sect. 7. First, That this statute, by inflicting twenty pounds n Co. 63.
for a month's absence, dispenses not with the forfeiture of 1 Ro"- 94twelve-pence, given by 1 Eliz. c. 2. for the absence of one Sun
day; for both may well stand together, and the twelve-pence is
immediately forfeited upon the absence of each particular day.
Sect. 8. Secondly, That these words, " being thereof lawfully Jfi^fjfl s9>
" convicted," are no more than the law would have implied if 1 r0u, 39. 233.
they had not been expressed, and therefore operate nothing. Dyer,i60.
from ^ Bal*t« 87.
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From whence it follows, that they neither cause the party to for
feit any thing by a conviction, unless judgment be given thereon,
nor restrain the forfeiture to such offences only as are committed
after a previous conviction, inasmuch as they mean no more than
what the law provides of common right in every case, viz. that
the party shall forfeit nothing till he be convicted.
11 Co. 68.60.
Sect. 9- Thirdly, That he who is condemned on demurrer, or
i Roll. 89, 90. nfttf faitt is sufficiently convicted within the act; for whoever is
adjudged is convict, though it follow not that every one who is
convict is adjudged, &c.
C. Jac. 529.
Sect. 10. Fourthly, That one who was sick for part of the
time contained in an information upon this statute, shall not be
at all excused by reason of such sickness, if it be proved that he
was a recusant both before and after; for it shall be intended
that he obstinately forbore duriug that i
Yel. ioo.
Sect. 1 1 . Fifthly, That the time of a month, intended by the
Cro. Eliz. 835. statute, shall be computed not by the calendar, but by the numw y'
ber of days, allowing twenty-eight days to each, according to the
common rule of expounding statutes, which speak generally of a
month.
III. The forfeiture of twenty pounds for the absence of every
month after a conviction.
PersonsconvictSect. 12. This depends upon 28, commonly called 29, Eliz.
edofnotcomiiig c. 6. s, 4; and the 3 Jac. 1. c. 4. s. 8. 3. by which it is enacted,
Ii°ayh£80 for*" " '^nat every offender being convicted of not coining to church,
every month
" contrary to the purport of the statutes above mentioned, shall
after conviction. " pay twenty pounds for every month after such conviction, until
Luf J03>32ti7 " ne sriaU conform himself and come to church."
2 Mod. 840. 1 And. 294. 11 Co. 63. SKeb. 742. lVer. 143. 2 Ver. 711. Ld. Bmj. 77. SlO.
343.371.382. 1284.
As to the second branch of this head, viz. what forfeiture of
lands and goods such offenders are liable to.
If persons coniTu^'enaT
ties, the king "
may seiae all
•nTtw^u-d
oftheb-'real' *
estates.

And the king
£to Trooni'!'0
thoughTendered, and seize
ofltnde?SOf he
t.>tate.L S

3
"
"
"
"
"
"
"
"
"
"

Sect. 13. This depends also upon 29 Eliz. c. 6. s. 4. and
Jac> 1 • c. 4. s. 8,9- by which it is enacted, "That if the
offender shall make default of payment of the twenty pounds,
both for every month contained in the conviction, and also for
every month subsequent, during which he shall not conform
himself to the church, the king shall take, seize, and enjoy, all
his goods, and two parts of his hereditaments, leases, and
farms, leaving the third part only of the same hereditaments,
leases, and farms, to and for the maintenance and relief of the
same offender, his wife, children, and family, notwithstanding
any prior conveyance thereof, made by such offender, with
power of revocation, or to the use of himself or bis family."

"
"
"
"
"

By the 3 J ac. 1 . c. 4. s. 1 1 . it is also enacted, that " The king
ma^ re*use tne penalty of twenty pounds a month, though it be
tendered according to law, and thereupon seize two parts of all
the hereditaments, leases, and farms, which at the time of such
selZttre sua" De» or afterwards shall come to any such offender,
or to any ot^r to his use, or in trust for him, or at his disposi
" tion.
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" tion, or whereby, or in consideration whereof, he or his family
" shall be relieved, maintained, or kept, leaving unto him his
" chief mansion-house as part of his third part."
In the construction of these statutes the following points have
resolved :
Seer. 14. First, That the king, by making the election given l Jones, n, 25.
him by 3 Jac. 1 . to seize the offender's hereditaments, &c, Cawl- 1T1> 17swaives the benefit of the twenty pounds a month, and the power
of seizing the offender's goods.
Sect. 15. Secondly, That a recognizance or bond taken by such
offenders, either in their own names, or in the names of others,
to their use, are within the 29 Eliz. c. 6; for the words are,
" That the king shall take, seize, and enjoy, all the goods, &c,"
which, in an act of parliament, will include the whole personal
estate; and though a cAose in action cannot properly be said to be
" taken," or " seized," yet may it properly enough be said to be
" enjoyed."
Sect. 16. Thirdly, That no copyhold lands are within 29 Eliz.
c. 6. (and by the same reason it seemeth that they are not within
3 Jac. 1. c. 4.) in respect of the prejudice which would accrue to
the lord by the loss of his services, 8cc.
Sect. 17. Fourthly, That the profits of the land seized by the
king, by force of 29 Eliz., for the non-payment of the twenty
pounds a month, ought not to be applied to the satisfaction
thereof, but that the lands ought to remain in the king's hands,
by way of pledge, till the whole forfeiture be paid some other
way. But this construction of the statute seeming over severe, it
was provided by 3 Jac. 1. c. 4. s. 5. " That the profits of the
" said lands should go towards the satisfaction of the twenty
" pounds."
Sect. 18. Fifthly, It hath been questioned, whether an estate
conveyed by another in trust for a recusant, be liable to be seized
by force of the said statute of 29 Eliz., because it expressly
avoids such conveyances only as are made by the recusant him
self to his own use, fyc. And, perhaps, if it shall plainly appear,
that an estate is settled bonafide in trust for a recusant, by some
friend of his, upon some other view, and not merely with an in
tent to evade the statute, it may be reasonable to exempt such a
conveyance out of the meaning of it. However, it is clear from
the express words of 3 Jac. 1. c. 4. s. 11." That the king, upon
" his waiving the forfeiture of the twenty pounds a month, may
" seize and take to his own use two parts of all the heredita" ments, &c. which shall come to any such offenders, or to
" others to their use, or in trust for them, or be at his or her dis" position, or whereby such offender or his or her family shall
" be relieved, maintained, and kept; and also all other heredita" ments, &c. in any wise, or at any time, liable to such seizure, or
" to the penalties aforesaid, and the same to retain till every
" such offender shall conform, in lieu and full recompense of the
" twenty pounds monthly that during such seizure and retainer
" shall incur." Also it is said, that the king may seize an estate
which

12 Co. l, ?.
1 *f°n- 981
'7'

Owen, 37.
1 Leon. 97.
Cawl. 107.

C. Eliz. 845.
|^"'4i5"
w. Jones, 24.

Lane, 105, 106.
Ca"'- l69^
12 *' *
„

Lane, 39.
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which is granted to a recusant in trust for another; and it is cer
tain that the statute has made no express provision for the cestui
que trust.
As to the second GENERAL head of this chapter, viz.—111
what manner offenders of this nature are to be proceeded against
for the forfeitures above-mentioned, I shall consider, First,
How they are to be proceeded against for the said forfeiture of
twelve-pence for the absence of every Sunday, &c. Secondly,
In what manner for the said forfeiture of twenty pounds for the
absence of every month contained in a conviction. Thirdly, In
what manner for the said forfeiture of twenty pounds for the ab
sence of every month after a conviction; and, Fourthly, In
what manner they are to be proceeded against for the said for
feitures of lands and goods.
I. As to the recovery of the said forfeiture of twelve-pence for
the absence of every Sunday.
"
"
"
"
Onejustice,
upon the con
fession of tlie
party, or the
oath of one wit
ness, may levy
the penalty of
twelve-pence
for every Sun
day the party is
absent.

The indictment
of a recusant

Sect. 19. It was enacted by 1 Eliz. c. 2. " That the same
should be levied by the church-wardens of the parish where
such offence should be done, to the use of the poor of the
same parish, of the goods, lands, and tenements of such
offenders, by way of distress."

Sect. 20. But this being defective in not shewing by whom, or
in what manner, such offenders should be convicted, or by whom
the warrant for levying the said forfeiture should be granted, it
was further enacted by 3 Jac. 1. c. 4. s. 27. " That it shall be
" lawful for one justice of the peace of the limit, division, or
" liberty, wherein the said party shall dwell, upon the confession
" of the party, or the oath of one witness, to call the said party
" before him, and if he shall not make a sufficient excuse, and
" due proof thereof, to the satisfaction of the said justice of
" peace, that it shall be lawful for the said justice of peace to
" make a warrant to the church-warden of the said parish, where
" the said party shall dwell, to levy twelve-pence for every such
" default, by distress and sale of the offender's goods, rendering
" the overplus to the said offender; and that in default of such
" distress, it shall be lawful for the said justice of peace to com" mit every such offender to prison until the said forfeiture shall
" be paid, which shall be employed to the use of the poor of the
" parish wherein the offender shall be resident or abiding at the
" time of the offence."
II. In what manner the said offenders are to be proceeded
against for the said forfeiture of twenty pounds for the absence
of every month contained in a conviction.
I shall consider, First, In what manner it may be recovered at
the king's suit by way of indictment; Secondly, In what man
ner by way of action or information; and, Thirdly, In what
manner at the suit of the informer.
And first, as to the recovery hereof at the suit of the king by
way of indictment.
Sect. 21. By the 23 Eliz. c. 1. s. 9- " The justices of oyer,
" assize.
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" assize, gaol-delivery, and quarter-sessions of the peace, might may beat se»" inquire of and determine these offences within one year and a 81on'' orin the
« day." But by 29 Eliz. c. 6. s. 2. it was ordained, " That all "gSuS"**
" such convictions should be in the King's Bench, or at the n Co. 63.
" assizes, or general gaol-delivery, and not elsewhere." However, gl"^66' 6T'
by 3 Jac. 1. c. 4. s. 7. the jurisdiction of the sessions is revived. ' '
Sect. 22. By 29 Eliz. c. 6. s. 5. and 3 Jac. I.e. 4. s. 7. " Upon And ifthe of.
" an indictment at the assizes, gaol-delivery, or general sessions of fendef d° not
" the peace, proclamation shall be made that the offender render cfamation, his
" himself to the sheriff before the next assizes, gaol-delivery, or default shall be
" sessions; and that if he shall not then appear of record, upon ■
" such default recorded, the same shall be a conviction in law, as £^203*1101
" if a trial by verdict on the indictment had been recorded." And
by s. 9- " Every such conviction shall be certified into the Ex- Salk. 145.
" chequer, Sic."
In the construction hereof it hath been resolved :
Sect. 23. First, That such a conviction shall not be looked on l Vem. 355.
as a judgment; for the words are, " it shall be a conviction in law,
434" as if a trial, &c. had been recorded ;" and consequently that it
cannot be reversed by a writ of error, which cannot be brought
on any record which is not a judgment; and therefore that the
party has no other remedy against an insufficient conviction, but
to remove it into the exchequer, and quash it there. Also upon Vide Salk. 145.
the same ground it has been holden, that a forfeiture due to the 11 Co. 65.
king by force of such a conviction, shall not be taken to be with- ^ s- *2in the exception of a general pardon, which excepts " all for
feitures, &c. converted to a debt by judgment."
Sect. 24. Secondly, That if the proclamation do not pursue the Palm. 40, 41.
statute, as if it appoint that the body shall be rendered at next gjldg' ,12.3sessions, &c, whereas by the statute it ought to order a render Lutw. 1117.
to the sheriff, and that before the next sessions, the conviction is
insufficient.
Sect. 25. Thirdly, That an actual personal appearance of the Cawley, 164.
defendant at the next sessions, &c. will no way avail him, unless £°P- *9the same be entered of record.
w* 18°"
Sect. 26. It hath been holden, That a man cannot be convicted
by force of this statute upon a default on a proclamation, &c. in
the King's Bench ; because this court is not mentioned in the
statute. But, perhaps, this opinion may justly be questioned, be
cause the court of King's Bench being the supreme court of
assize, and gaol-delivery, &c. in the county where it sits, it seems
that a statute, by giving any power to the courts of assize, or
goal-delivery, does impliedly give the same to the court of King's
Bench, unless it have some restrictive words to the contrary.
Sect. 27. If the defendant do appear, there is no doubt but that
the proceedings ought to be according to the common course of
law upon other indictments in all respects, except those which
are within the restraint of 3 Jac. 1. c. 4. s. 16, 17. by which it is
enacted : " That no such indictment, nor any proclamation, out" lawry, or other proceeding thereupon, shall at any time here" after be avoided, discharged, or reversed, by reason of any de" fault in form, or lack of form, or other defect whatsoever (other
" than

Hob. 205.

Sum. 1&6.
c- Car- 465\ MoViss.

A judgment,
^ctacn"
0r proclamation,
shall not be re-
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than by direct traverse to the point of not coming to church,
&,o); but the same indictment shall stand in force and be proceeded upon ; any such default of form, or other defect whatsoever notwithstanding, unless the party so indicted shall conform, &c."
However it hath been resolved :

11 Co. 59. 65.
Sect. 28. First, That the party is only restrained from taking
l Roll. 95.
advantage of defects in the record itself, and that he may plead
C. Jac 480.
any coiiateral matter; as a pardon, or autrefois convict, &c.
C. Car. 504.
Show. 309.
3 Keb 591

Sect. 29. Secondly, That he may even reverse a judgment after
verdict for any such defect, in the record itself, as tends to the
king's prejudice; as the omission of a capiaturj &c; and that he
may reverse an outlawry for any common defect, upon putting in
bail, and traversing the indictment as to the point of not coming
to church; which is very agreeable to the purport of the whole
clause, the latter part whereof seems manifestly to qualify the
generality of the former.
Secondly, As to the recovery of the said forfeiture, by way of
action or information, at the king's suit.

The forfeitures
for recusancy,
twery1" ence or
twenty pounds,
may be recoor^fomaaoii"

Sect. 30. By 35 Eliz. c. 1. s. 10. " All and every the said
" pains, duties, forfeitures, and payments, shall and may be re" covere^ an<* levied to her majesty's use, by action of debt, bill,
" plaint, information, or otherwise, in any of the courts corn" monly called the King's Bench, Common Pleas, or Exche" 1uer» m sucn sort> an(l m aH respects, as by the ordinary course
" of the common laws of this realm any other debt due by any
" such person in any other case should or may be recovered or
" levied, wherein no essoin, protection, or wager of law, shall be
" admitted or allowed."

(o) Dr. Foster's
Sect. 31. It is said,(a) That the principal end of making this
case, 11 Co. 61, clause, was to enable the queen to proceed against the husband
6&
for the recusancy of his wife, which she could not do by virtue of
any of the former statutes, by which she had no other way of
proceeding but by indictment, and consequently could not charge
the husband for the forfeiture of the wife, because she could not
make him a party to the suit, as she may by force of this statute.
C. Jac. 482.
However, it is said, that on a conviction of the wife upon an inBridgm. 122, dictment, the lands and leases which the husband has in her right
seems contrary. m^ De seue^ Dy fa exchequer process.

And the penalties shall be distnbutedin
thirds, to the
ling, the poor,
and the informer.
{ Leon. ler.
29 Elbs. 6. s.f.

Thirdly, As to the manner in which an informer may proceed
for the forfeitures aforesaid.
Sect. 32. By 23 Eliz. c. 1. s. 11. " All forfeitures of any sums
" of money limited by that act shall be divided into three equal
xt parts whereof one third shall be to the queen, to her own use ;
„r
' .
...
.
,
,
- one other third to the queen for the reliet of the poor in the
" parish where the offence shall be committed, to be delivered
« DV jjje warrant 0f the principal officers in the receipt of the ex" •chequer, without further warrant from her majesty ; and the
" other third to such person as will sue for the same, in any court
" of record, by action of debt, bill, plaint, or information, in which
" suit
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" suit no essoin, &c. shall be allowed; and that every person
" which shall forfeit any sums of money by virtue of that act,
" and shall not be able, or shall fail to pay the same within three
" months after judgment thereof given, shall be committed to
" prison, there to remain until he have paid the same sums, or
" conform himself to go to church, and there do as is aforesaid."
Sect. 33. It has been objected (a), that this clause shall not ex- (a) Dr. Foster*!
tend to the said forfeiture of twenty pounds a month for not com- case>11Co-58.
ing to church, because the same is by the former part of this sta- °*
tute given expressly to the queen, whereas the forfeitures for say
ing or hearing mass, and keeping an unlicensed schoolmaster,
are inflicted by the same statute indefinitely, and not expressly
given to any one. From which it is argued (b), that this latter (J) See 1 Ro">
clause of distribution ought only to be applied to the said inde- p' 89,
finite clauses, and not to take from the queen any part of that
which was expressly given her before. Yet it has been answered
and resolved (c), that it shall equally extend to all ; for the limi- («) Dr. Foster's
tation of the forfeiture to the queen is mere surplus, and no more ^aae* 11 Co" 60"
than the law would have implied ; et expressio eorum, que tacith
insunt, nihil operatur.
Sect. 34. Also it has been resolved (d), that an informer may (d) Cuff's case,
sue not only for the third part which belongs to him, but for the l And. 139, 140.
whole penalty in the behalf of himself and the king, and that the 26ut55e76 8c°
judgment shall be, that they shall recover, &c.
Sect. 35. Also it hath been adjudged, that neither the abovementioned clause of 29 Eliz. c. 6. which orders, " That all con" victions upon 23 Eliz. shall be certified into the exchequer, and Sup. s, 13. 33.
" also that the offender shall pay to the queen twenty pounds for
" every month contained in the indictment, &c." nor the said
clause in the S5 Eliz. c. 1. by which it is enacted, " That all the
" said pains, &c. shall be recovered to the queen's use," do take
away the suit of the informer against one not proceeded against
by the king, or the third part of the penalty given him by 23 Eliz. n Co 61 6i
c 1 . : for the plain purport of both these acts is to further the i Jioll. 92, 93.
punishment of recusants ; and therefore, in as much as they are
in the affirmative, and consistent with 23 Eliz. they shall not be
construed to abrogate any part of it.
Sect. 36. Moreover it is manifest, that 29 Eliz. c. 6. extends
only to the king's suit by indictment, for the word " indictment"
is mentioned almost in every clause.
Sect. 37. And it also follows from hence, that the second pa- Hob. 205.
ragraph of the said statute of 29 Eliz. which enacts, " That con- Co". n Co. 61.
'* victions for this offence shall be only at assizes, gaol-delivery,
" or the king's bench," restrains only convictions upon indict
ments, and consequently does not any way impeach the jurisdic
tion of the common pleas, or exchequer, as to the informations,
&c.
Sect. 38. It seems the better opinion upon comparing all the
Books together, which differ much from one another both in
stating the cases, and giving the reasons of the judgments relating
tO

n Co. 59. 65.
f ^ 'j'-63'
c Jac' ^
Noy, 117.
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to this matter, that a conviction at the king's suit, whether strictly
reSu'ar or erroneous, may be pleaded to a suit by an informer,
because, while it stands in force, it makes the party liable to the
forfeiture of twenty pounds a month, and no one ought to be
punished twice for the same offence. But it hath been resolved,
that an erroneous, and strongly holden, that a regular conviction
by proclamation cannot be pleaded to a new suit by the king,
because such a conviction is of no greater effect than a conviction
by verdict, and consequently the king may waive it and begin
anew.

C. Jac 482.
Sect. 39. But it seems very doubtful, whether the conviction
Bridg. 120. 122. 0f aj'eme covert upon an indictment can be pleaded to an informiBac'Abr%94 at'on aga'nst her and her husband ; because the husband is not
' liable to pay the forfeiture recovered upon an indictment.
Sect. 40. It seems that the ordinary method of recovering the
said forfeiture of twenty pounds for every month contained in a
conviction, either at the suit of the king or of an informer, may
sufficiently appear from what has been already said ; but there is
an extraordinary remedy provided by the same statute of 29 Eliz.
c. 6. to enforce the party to take care of the payment of the for
feiture of twenty pounds for every month contained in an indict
ment whereon he shall be convicted, by making his lands and
goods liable to be seized by the king for the non-payment thereof
into the exchequer, upon such of the terms of Easter or Mi
chaelmas as shall be next after his conviction. But this extends
not to a conviction by way of action, or information, as more fully
appears from the two next sections.
III. In what manner the forfeiture of twenty pounds for the
absence of every month after a conviction is to be recovered.
After conviction
meat if the'of
fenderdo not
conform, he
nroiun™and*? *
defauMhe'kiDg
may scire bit
thTds of hi's""
]„„,]„_

Sect. 41. It seems needless to inquire how far it may be recovered DV an action or information for it at the king's suit, inasmuch as the said statutes of 29 Eliz. c. 6. and 3 Jac. 1. have made
a most effectual provision for the payment of it, by expressly enact*nE> " That every such offender, being once convicted, shall for
" every month after such conviction, without any other indictment
" or conviction, pay into the Exchequer twice in the year, vis.
" W everv Easter and Michaelmas Term, as much as shall then
" remain unpaid, after the rate of twenty pounds for every month
" after a conviction ; and that for a default herein the king may
" seize all the goods, and two parts of the hereditaments of such
" an offender, &c."

Cawlej, 102,
103,

Sect. 42. But it seemeth that these clauses extend not to any
conviction upon an information or action, &c. but only to a con
viction upon an indictment ; for there is no other suit referred to
besides that of indictment. Also it is said, that the said clauses
extend to no convictions by verdict or otherwise, unless judgment
be given thereon ; because till then nothing is forfeited. And
from the same ground it seems to follow, that they would not
have extended to a conviction by default upon proclamation, if
there had been no other words in the statute to this purpose than
those by which it is enacted, " That such a default recorded shall
- be

Vide supra,
*cct- 8*
Vide infra,
«ect,56.
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f be as sufficient a conviction in law of the said offence whereof
" the party standeth indicted, as if upon the same indictment a
" trial by verdict thereupon had proceeded and been recorded ;"
which words of themselves can by no means make such a convic
tion amount to a judgment after verdict, without which there can
be no forfeiture upon any other conviction ; and therefore it seemeth that the forfeiture caused by such a conviction must depend
upon the other clauses of the said statutes, and the constant tenor Seet9EL6.i.&
of our law books, which seem to suppose that a person so con- 3Jac. i.e. 4.
victed shall be liable to the said forfeitures, as much as one against ^
104
whom a judgment is expressly given.
IV. In what manner offenders of this nature are to be prose
cuted for the forfeiture of lands or goods.
Sect. 43. It appears, that the king hath his election, either to Vide ante, sec.
seize all the goods and two parts of the hereditaments and leases 13- 14> 15- 17>
of the offender, upon his making default in the payment of twenty •*u>*1pounds, both for every month contained in an indictment whereon
he shall be convicted, and also for every month subsequent, or
else to refuse the said penalty of twenty pounds a month, and
thereupon to seize two parts of the hereditaments and leases of
the offender.
Sect. 44. It also appears (a), that the king hath this advantage (a) Ante, sec.
of seizing the lands and goods of the offender upon no other con- 4Sviction but such as followeth an indictment, nor even upon such
a conviction without a judgment, unless it be caused by a default
upon a proclamation. Therefore I shall add no more to this head,
except these two following observations :
Sect. 45. First, That the king cannot seize the lands till it ap- 4 Inst. 573.
pears by the return of an inquisition, to that purpose to be awarded, ® ^o.
of what lands, &c. the offender was seized, because the king's title °w'
to lands ought always to appear of record.
Sect. 46. Secondly, That the king, according to the better B.Cor. J.i4.«5.
opinion, may seize the goods, but cannot grant them over, with- *
j?5' 60
out such an inquisition.
2 R. Abr. 184.
As to the third general head of this Chapter, viz. What
disabilities and other inconveniencies offenders of this kind are
liable unto.
Sect. 47. By3Jac. 1. c. 5. s. 8. " No recusant convict shall
practise the common law of this realm as a counsellor, attorney,
or solicitor in the same; nor shall practise the civil law, as advocate or proctor; nor practise physic; nor use or exercise the
trade or art of an apothecary ; nor be judge, minister, clerk, or
.
i r
.
i
a- •
i_
steward of or in any court, or bear any orhce in camp, troop,
". company of soldiers, or in any ship or fortress, but shall be ut" terly disabled for the same, and forfeit for every such offence
" one hundred pounds."
"
"
"
"

No recusant
c°nyic' »h«U
ia™^orphysic,
or hold any miKtary or naval
situation, oil
_„;„ 0f £100 .

Sect. 48. By 3 Jac. 1. c. 5. s. 22. " Such recusants as shall be and shall be dis" convicted at the time of the death of any testator, or at the time »bJ^
" of granting of any administration, shall be disabled to be execu- nistrator.
" tors
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" tors or administrators ; and n
" to any child, &c."
Persons absenting church for
may'be'kmnd
to good beha»'our.

»
"
"
«
"
"
"

Sect. 40. And by 23 Eliz. c. 1. it is enacted, " That every person forbearing the church twelve months, shall, on certificate
hereof into the king's bench by the ordinary, a justice of assize
and gaol-delivery, or a justice of peace of the county where such
offender shall dwell or be, be bound with two sufficient sureties
in the sum of two hundred pounds at the least to the good behaviour, and so continue bound until such offender shall conform himself, 8cc.

As to the fourth general head of this chapter, viz. By
what means offenders of this nature may be discharged from the
said forfeitures, 8tc.
MUtttT"M Sect- 50* By 23 Eliz- c- L s- ia " Everv Person guilty of the
tirac'before^
" above-mentioned offences, who shall, before he be thereof injudgment, con- " dieted, or at his arraignment or trial, before judgment, submit
form, he shall be « an(j conform himself before the bishop of the diocese where he
" shall be resident, or before thejustices where he shall be indicted,
" arraigned, or tried (having not before made like submission at
" any his trial, being indicted for his first like offence), shall upon
" his recognition of such submission in open assizes, or sessions
" of the county where such person shall be resident, be dis" charged of all and every the said offences against the said
" statute, &c.
If a recusant
shall conform or
of£«oamoruh!
or seizure of '
lands shall cn6UC'

l Roll. 94.

««
"
"
«
"
"
"
"
"

Sect. 51. And by 29 Eliz. c. 6. s. 6. " Whensoever any such
offender shall make submission, and become conformable, according to the form limited by the statute of 23 Eliz. c. 1. or
shall fortune to die, then no forfeiture of twenty pounds for any
month, or seizure of the lands of the same offender, from and
after such submission and conformity, or death, and full satisfaction of all the arrearages of twenty pounds monthly, before such
seizure due or payable, shall ensue, or be continued against such
offender, so long as the same person shall continue in coming
to divine service, according to the intent of the said statute."

Sect. 52. But this statute being thought not to give sufficient
encouragement to such persons to conform to the Church, be
cause by the most favourable construction that could be made, it
still obliged them to pay such debts as were due to the king by force
of a judgment, it was enacted by 1 Jac. 1. c. 4. s. 2. '* That a re" cusant, conforming himself according to the meaning of the
" above-mentioned statutes, &c. shall, during such conformity, be
" discharged of all penalties which he might otherwise sustain by
" reason of his recusancy."

Raym.39 1.465. Sect. 53. And it hath been resolved, that such conformity may,
* j^"d18i'
" Dv force of this statute, be pleaded, as well to the suit of an in1 Roll. 95.
" former as to that of the king; and that after judgment it will be
S Bulit 3*4. " a good ground for an audita querela against an informer; and
" also may be pleaded against the king before execution awarded."
SaTii.130.
» Show. 331.

Sect. 54. However, there seems to be no remedy for such a
"
person
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person to get a restitution of such of the profits of his lands as have
been actually taken by the king.
Sect. 55. It seemed very doubtful, before 1 Jac. 1. c. 4. how
far the lands of an heir were chargeable with the forfeitures incurred by his ancestor in respect of his recusancy; but this seems to
be for the most part cleared by the said statute 1 Jac. 1. c. 4.
s. 3. which enacts, "That if any recusant shall die, his heir
" being no recusant, every such heir shall be freed and discharged
" from all and singular the penalties, charges, and incumbrances
" happening in respect or by reason of his or her ancestor's recu" sancy ; and if at the decease of any such recusant his heir shall
" be a recusant, and after shall conform and take the oath of supremacy before the archbishop or bishop of the diocese, such
" heir shall also be freed and discharged."

if an heir be no
recusant, or con^dftmnfte'8
penalties of his
ancestor's recu8ancJ"

By 1 Jac. 1. c. 4. s. 4. " Provided, that if the heir of any re" cusant shall happen to be within the age of sixteen years at the
" time of the decease of his or her ancestor, and shall, after he
" or she attain sixteen years, become a recusant, any such heir
" shall not be freed and discharged from the penalties, charges,
" and incumbrances of his or her ancestor's recusancy, until he
" or she shall submit and conform."

Recusants within sixteen years
deataVnhcan
cestor, conforming afterwards,
arc dlsclla'gc<1-

By 1 Jac. 1. c. 4. s. 5. it is further enacted, " That when any
seizure shall be had of the two parts of any lands, 8tc. of any
such recusant, as aforesaid, and such recusant shall die (the
debt or duty by reason of such recusancy not satisfied), the
same two parts shall continue in the king's possession until the
residue of the said debt or duty be satisfied. But the king shall
not seize or extend any third part descending to any such heirs,
or any part thereof, either by reason of the recusancy of his or
her ancestor, or of the recusancy of any such heir."

But if two thirds
are seized in the
tor °he"hinds"
shall be holden
f1" ttIe Pena|ty
13 pnld'

"
"
"
"
"
"
"
"

92 93
106. '
Caw|ey, 109,
110"

Sect. 56. It seems, by the manifest purport of this statute, that
the heir of a recusant, being also a recusant himself, has no re
medy, but by conforming, to free his fee-simple lands from any
of the forfeitures incurred by the conviction of his ancestor, whe
ther the lands were seized in the ancestor's life or not.
Seer. 57. However it is said, that the lands in fee-tail, which
he claims from such ancestor, are no way chargeable, after the
death of the ancestor, with any forfeitures upon a conviction by
proclamation (which has no greater effect than a verdict recorded,)
but only with such as are due upon a judgment; which, as it is
agreed, charge an heir in tail by force of 33 Hen. 8. c. 39. s. 29.
which makes an heir chargeable with the debts of his ancestor by
judgment, recognizance, obligation, or other specialty. But per
haps the authority of those opinions may justly be questioned ; for
though a conviction by proclamation amount not to a judgment,
yet surely it cannot be inferior to an obligation. And therefore,
perhaps, the books cited in the margin are misreported in this
particular, and the more proper distinction may be this :—That an
heir in tail is chargeable only with the forfeitures of those months
which are contained in the indictment itself, on which a judgment
is afterwards given, or a conviction by proclamation recorded,
and

Moor, 523.
c^'j9^
ckwl. 109, ito.
150. 159. 152.

Vide sup. s. 3*.
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and not for the months subsequent to such conviction or procla
mation, inasmuch as the first seem to be debts appearing of re
cord, the latter not. And the same distinction seems applicable
to such lands in tail of an heir who conforms, as were seized in
the ancestor's life ; but it is clear that such only of his lands as
were so seized are in any case liable, whether he claim them in
fee-simple or tail.
Offence of suffering Absencefrom Church.
4 Can. 5!.
3 Bum. E. L.
**0*

Having shewn how far all persons in general are punishable for
their own absence from the church, I am now to shew how far
they may be punished for the absence of others.
.

If a master keep
? »ervant0T
lodger who neelects church a
mouth, he U liamonth10'" *

Sect. 1. By 3 Jac. 1. c.4. s.32. " Whosoever shall willingly main«* tain, retain, relieve, keep, or harbour, in his house, any servant,
„
' .
*7 ■ • •
■
i
.
sojourner, or stranger, who shall not go to some church or cha" pel, or usual place of common prayer, to hear divine service,
" DU' sna^ forbear the same for the space of one month together,
" not having a reasonable excuse, 8tc. shall for every month that
" he shall keep such servant, &c. forfeit ten pounds."

If a master, &c.
Sect. 2. By S Jac. 1. c. 4. s. 33. " Whosoever shall retain or
retain any who " keep in his service, fee, or livery, any person which shall not go
heSis^iab!eUrCh' " to or rePa'r to some church, chapel, or usual place of common
" prayer, to hear divine service, but shall forbear the same by the .
" space of one month together, shall forfeit ten pounds for every
" month, &c."
But a son or a
daughter who
a poor father or
mother, shall not
be liable.

"
"
"
"
"
"

Sect. 3. But by 3 Jac. 1. c. 4. s. 34. it is provided, *' That this
act shall not in any wise extend to punish any person for maintain'ng> retaining, relieving, keeping or harbouring his father or
mother wanting, without fraud or covin, other habitation or sufficient maintenance ; or the ward of any such person ; or any
person that shall be committed by authority to the custody of
any by whom they shall be so maintained, retained, relieved, &c."

The offence may
Sect. 4. And by 3 Jac. c.4. s. S6. " This offence may be inbe tned either at « quired of, heard, and determined before the king's bench, at the
sup^riorcourts.6 " assize8> ga°l delivery, and in general or quarter-sessions of the
" county or place where the offence shall be committed."
*

Of Popish Recusancy.

And now we are come to offences against the established
church more immediately relating to those of the Popish Re
ligion.
Roman Catho+ But as most of those penalties to which Popish Recusants
'!C5.mn'
mak<;
are
the following de- .; exposed
„ g _ may
, ' now. bec avoided,
.. ' by
/ .complying
r J.° with the iniuncJ
claration on
"ons ot a modern act of parliament, it may be necessary to pre
mise, that, by 3 1 Geo. 3. c. 32. s. 3. *' Persons professing the
" Roman Catholic religion may personally appear in any of his
" majesty's courts of Chancery, King's Bench, Common Pleas,
" or Exchequer, at Westminster, or in any court of general
" quarter-sessions of and for the county, city, or place, where
" such person shall reside, and there in open court, between the
.
" hours
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" hours of nine in the morning and two in the afternoon, take,
" make, and subscribe the following declaration and oath, viz.
" I, A. B., do hereby declare, that I do profess the Roman Declaration.
" Catholic religion.
" I, A. B., do sincerely promise and swear, That I will be
" faithful and bear true allegiance to his majesty King George
" the Third, and him will defend to the utmost of my power
.....
.
,
, ,,J. r
" against all conspiracies and attempts whatever that shall be made
" against his person, crown, or dignity; and 1 will do my utmost
" endeavour to disclose and make known to his majesty, his heirs,
" and successors, all treasons and traitorous conspiracies which
" may be formed against him or them: And I do faithfully pro" mise to maintain, support, and defend, to the utmost of my
" power, the succession of the crown; which succession, by an
" act iutitled, An act for the furt/ier Limitation of' the Croicn,
" and better securing the Rights and Liberties of the Subject, is
" and stands limited to the princess Sophia, electress and duchess
" dowager of Hanover, and the heirs of her body, being Pro" testants ; hereby utterly renouncing and abjuring any obedience
" or allegiance unto any other person claiming or pretending a
" right to the crown of these realms: And I do swear, that I do
" reject and detest, as an unchristian and impious position, that
" it is lawful to murder or destroy any person or persons what" soever, for or under pretence of their being heretics or infidels;
" and also that unchristian and impious principle, that faith is
" not to be kept with heretics or infidels: And I further.de" clare, that it is not an article of my faith, and that I do
" renounce, reject, and abjure the opinion, that princes excom*' municated by the pope and council, or any authority of the See
" of Rome, or by any authority whatsoever, may be deposed or
" murdered by their subjects, or any person whatsoever: And
" I do promise, that I will not hold, maintain, or abet any such
" opinion, or any other opinions contrary to what is expressed
" in this declaration : And I do declare, that 1 do not believe
" that the pope of Rome, or any other foreign prince, prelate,
" state, or potentate, hath, or ought to have, any temporal or civil
" jurisdiction, power, superiority, or pre-eminence, directly or
'* indirectly, within this realm : And I do solemnly, in the pre" sence of God, profess, testify, and declare, that I do make this
" declaration, and every part thereof, in the plain and ordinary
" sense of the words of this oath, without any evasion, equivoca" tion, or mental reservation whatever; and without any dispen" sation already granted by the pope, or any authority of the See
" of Rome, or any person whatever; and without thinking that
" I am or can be acquitted before God or man, or absolved of
" this declaration, or any part thereof, although the pope or any
" other person or authority whatsoever shall dispense with or
" annul the same, or declare that it was null or void."

Oathofallegiance, obe?ien<:e' and.ab'
juration, to be
taken by persons professing
fyt^*1'10'10

By 31 Geo. 3. c. 32. s. 3. " The said declaration and oath
" shall be subscribed by the person taking and making the same
" with the name at length, if such person can write, or with his
" mark, the name being written by the officer, where such pervol. i.
cc
" son

The officer of
the court shall
caJe"of°the <*eclaration and
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" son cannot write, such person or such officer, as the case may
"
at^m° tne t't'e' Edition, and place of abode of such per" son> an(^ suau^ remain H1 sucn court of record : and the proper
" officer of such court respectively with whom the custody of
" such record shall remain, shall make, subscribe, and deliver a
" certificate of such declaration and oath having been duly made,
" taken, and subscribed, to the person who shall have so made,
" taken, and subscribed the same, if the same shall be demanded,
" immediately, for which certificate there shall be paid no greater
" fee or reward than two shillings; and such certificate, upon
" proof of the certifier's hand, and that he acted as such officer,
" shall be competent and sufficient evidence of such person's
" having duly made, taken, and subscribed such declaration and
" oath, unless the same shall be falsified."

Lists of persons t By 31 Geo. 3. c. 32. s. 2. " The said officer, with whom
who have taken " such records are kept as aforesaid, shall yearly, on or before
the oath, to be « ^ 25tn December, transmit to the clerk of his majesty's most
transmitted to
,
,,
.
'
., ,.
, .
- i i • • ,
the privy
honourable privy council, lists of the persons, with their titles,
council.
" additions, and places of abode, who shall have made and sub" scribed such declaration and oath in the preceding year."
No person
taking the oath
ed^haUbe'To
sccuted on any
statute against
TnTo0"!"™"3"
in wor ip.

Skin. 99.
3 Burn E. L
120> '

"
"
"
"
"
u

+ And by 31 Geo. 3. c. 32. s. 3. " No person professing the
Roman Catholic religion, who shall take and subscribe the
oaia tnerem appointed to be taken and subscribed, shall be
convicted or prosecuted upon, or shall be liable to be prosecuted upon, the said statutes of 1 Eliz. c. 2. ; the 23 Eliz.
c. 1.;
6.; 3the
the 71 Jac
Jac. j_1. cc. ^.
4.;
g the 29
^ Eliz.
^ ^ _ c.^e
Jac35j Eliz.
c ;j c.. 2.;
^ tj,e

"
"
"
"
"
"
"

or any of them, or upon any other statute, or any other law of
this realm, by indictment, information, action of debt, or othcrwise; or shall be prosecuted in any ecclesiastical court for
not resorting or repairing to his or her parish church or chapel,
or some other usual place of common prayer, to hear -divine
service, and join iu public worship according to the forms and
rites of the Church of England, as by law established."

But, for the better understanding of this subject, I shall con
sider, First, The above mentioned offence of not coming to
church, so far as it particularly concerns Roman Catholics.
Secondly, The offence of saying or hearing mass, or other
Popish service. Thirdly, The offence of not making a decla
ration against popery. Fourthly, The offence of promoting
or encouraging the Popish religion.
And First, as to the said offence of not coming to church, so
^ar 88 11 Particu'arly concerns those of the Popish religion, who
in respect hereof are commonly called Popish recusants; I shall
consider, First, How far such recusants are punishable in thenown persons. Secondly, How far they make others liable to be
punished.
I. How far popish recusants are punishable in their own per
sons.
It is to be observed, that they are not only liable to all the for
feitures and disabilities and other inconveniences mentioned in
the
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the former section, " Of the Offence in not coming to Church,"
but also to many particular disabilities, restraints, forfeitures,
and other inconveniences, to which no others are liable.
First, They are put under the following disabilities: l.That
of bringing an action. 2. That of presenting to a church.
3. That of bearing any public office or charge. 4. That of
claiming any part of a husband's personal estate. 5. That of
claiming an estate by courtesy, or by way of dower, after a
marriage against law. Secondly, They are put under the following restraints :
1, From going above five miles from home. 2. From coming
to court. 3. From keeping arms. 4. From coming within ten
miles of London.
Thirdly, They are liable to the following forfeitures: 1.
That of two parts of a jointure or dower. 2. That of twenty
pounds for not receiving the sacrament yearly after conformity.
3. That of one hundred pounds for an unlawful marriage. 4. That of one hundred pounds for an omission of lawful baptism.
5. That of twenty pounds for an unlawful burial.
Lastly, They are subject to the following inconveniences :
1 . That their houses may be searched for reliqnes, whether they
be men or women. 2. That if they be women and married,
they may be committed, &c.
Sect. I. As to .the First of the said disabilities, viz. That of Popish recubringing an action, it is enacted by 3 Jac. 1. c. 5. s. 1 1, 12. " That 'antJ~nJiicls.
° °
. .
•
i ii
i
it ■
i are disabled to
" every popish recusant convict shall stand to all intents and bring actions.
" purposes disabled, as a person lawfully excommunicated, and gee 1jKl
" as if such person had been so denounced and excommunicated c.4.
" according to the laws of this realm, until he or she shall con- n Mod. 357.
" form, &c. And that every person sued by such person so ^| 3gj
" disabled, may plead the same in disabling of such plaintiff, as g /ones, 187.
" if he or she were excommunicated by sentence in the ecclesias" tical court. Except the action of such recusant do concern
" some hereditament or lease, which is not to be seised into the 4 Com. 55.
" king's hands by force of some law concerning recusancy."
124In the exposition hereof it hath been resolved,
Sect. 2. First, That the plea of such a conviction, like all 3 Lev. 208.
other pleas in disability, ought to be pleaded before imparlance, h^^'r1?6'
and also to conclude with a demand, " if the plaintiff shall be 8 Mod. 43.
" answered."
Sect. 3. Secondly, That such plea ought also to shew before Noy, 89.
what justices the conviction was, that the court may know where J4^'^"
to send for a certificate thereof, if it be denied ; and also that the
record itself, or at least a certificate thereof, ought to be imme
diately produced, according to the generpj; rule of the law as to
all dilatory pleas grounded on records.
Sect. 4. Thirdly, That if, after such a plea, it be certified that Hetl. 176.
the plaintiff hath conformed, and thereupon the defendant be
ordered to plead in chief, and then the plaintiff relapse and be
c c2
convict
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S Lut. 1 117.
3 Lev. 333,
S34. 11, i«.

l Bui. 155 156.
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268.
3 St. Tt. 425.
Cawley, 216.
Vide 1 Com.
Com Di "539*
as°to theg|aw in
general upon
this head.
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3 Burn. E L
256.

Popish recuE tea? ™bled
p^blic'office.
i6Geo. 2. c. SO.
20(ieo 2 c 52
9.56.

But Roman
Catholics taking
declaration"^fore-mentioned
roayactas
^^fattobar
nies, ice.

OFFENCES AGAINST RELIGION.

Bk. 1.

convict again, the defendant cannot plead the same in disability
a second time.
Sect. 5. Fourthly, That it must appear, either from the conviction itself, or by proper averments, that the plaintiff is convicted
0f p0pish recusancy, because no recusants, except popish ones,
are within the said clause; however, that this is sufficiently set
forth by alleging that the plaintiff, being papalis recusans, was
indicted and convicted secundumformam statuti, Sfc.
Sect. 6. And some have gone so far as to hold, that all popish
recusants convict, may be taken up by the writ de excommunicato
capiendo,
and that they
as competent
wit1
. ' are not be admitted
.i
. v
nesses in any cause ; but this seems to be a construction over
severe; for inasmuch as this, like all other penal statutes, ought
to ke construed strictly, and the words thereof are 110 more than,
" tnat sucn persons shall stand disabled, &c. as persons- lawfully
" excommunicate, &c." and the purport thereof may be fully satisfied by the disability to bring any action, it seems to be too
rigorous to carry them farther.
Sect. 7. As to the Second of the said disabilities, viz. That
°f presenting to a church, the same being at this day extended
by 1 2 Anne, c. 2. to all persons making profession of the popish
religion, I shall refer the reader, for the matters relating to this
head, to the section concerning " Promoting the Popish Religion," {post, p. 399.) wherein is shewn how penal it is, barely to
profess the said religion ; and I shall only take notice in this
place, that, by 1 Will, and Mary, c. 26. s. 4. " If the trustee,
" mortgagee, or grantee, of any avoidance whereof the trust shall
" be for any popish recusant convict, shall present without giving
" notice in writing of the avoidance to the university, &c. within
" three months after the avoidance, he forfeits five hundred
" pounds."
SecL 8- As to the Third of the said disabilities, viz. That of
bearing any public office or charge, it is enacted by 3 Jac. 1.
c. 5. s. 9. " That no popish recusant convict shall exercise any
" PUDUC omce or charge in the commonwealth, but shall be
" utterly disabled to exercise the same by himself or his deputy."
Sect. 9- It is observable, that this clause is more strongly
penned than that which immediately precedes it, relating to all
recusants in general, as to the following particulars: 1. That this
extends to all public offices and eharges in general, whereas the
former extends only to those which are particularly enumerated.
2. That this expressly disables a popish recusant to exercise
such an office by himself or his deputy, but the other says
nothing at all of the exercise of an office by a deputy.
t Papists were also disabled by the statutes 7 and 8 Will. 3.
c. 24. and 1 Geo. 1. c. 23. from practising in any manner in
courts °f justice as counsellors, barristers, attornies, solicitors,
clerks, or notaries, without having taken the oaths and declaration. But it is now enacted by 31 Geo. S. c. 32. s. 22. " That
" the oaths and declaration in and by the said last-mentioned
" acts respectively mentioned and appointed to be taken and
" subscribed by persons acting as a counsellor at law, barrister,
»
" attorney,
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" attorney, solicitor, clerk, or notary, as in the said acts respec" tively is mentioned, shall be no longer put or administered to,
" or required to be taken by, any person professing the Roman
" Catholic religion, as a qualification or requisite to enable him
" to act in the capacities aforesaid, or any of them, but the oath
" of allegiance, abjuration, and declaration, herein-before ap- Vide ante, p.
" pointed to be taken and subscribed, shall be administered, 385" taken, and subscribed to and by persons professing the Roman
" Catholic religion, and acting or requiring to act in the capaci" ties aforesaid, or any of them, in the stead and place of the said
" oaths and declaration, and every of them; and in order thereto,
" the oath of allegiance, abjuration, and declaration, herein-be" fore appointed to be taken and subscribed, may and shall be
" administered, taken, and subscribed in the same courts, and
" may and shall be registered in the same manner, as the oaths
*' and declaration in the room of which it is hereby substituted,
" are by the acts so prescribing the same oaths and declaration
" respectively as aforesaid appointed to be administered, taken,
" subscribed, and registered, and when so taken, subscribed, and
" registered, shall, for the purpose of enabling persons professing
" the Roman Catholic religion to act in the capacities aforesaid,
" or any of them, have the same effect and operation, to all in" tents, constructions, and purposes whatsoever, as the oaths and
" declaration in the room of which it is hereby substituted." ,'.
By 31 Geo. 3. c. S2. s. 7. it is also enacted, " That if any Roman Catho" person professing the Roman Catholic religion shall hereafter
™^ee*fCate
" be chosen or otherwise appointed to bear the office of High constable &c.
" Constable, or petty constable, church-warden, overseer of the by deputy.
" poor, or any other parochial or ward office, and such person
" shall scruple to take upon him any of the said offices, in regard
" of the oaths or any other matter or thing required by the law
" to be taken or done in respect of such office, every such per" son shall and may execute such office or employment by a suf" ficient deputy, by him to be provided, that shall comply with
" the laws in this behalf ; but the said deputy shall be allowed
" and approved by such person or persons, in such manner as
" such officer or officers respectively should by law have been
" allowed and approved."
Sect. 10. As to the Fourth of the said disabilities,
that
of claiming any part of a husband's personal estate, it is enacted
by 3 Jac. 1 c. 5. s. 10. " That every woman, being a popish
" recusant convict (her husband not standing convicted of popish
" recusancy), which shall not conform herself and remain con" formed, but shall forbear to repair to some church or usual
" place of common prayer, and there hear divine service and ser" mon, if any then be, and receive the sacrament of the Lord's
" Supper, according to the laws of this realm, by the space of
" one whole year next before the death of her said husband, shall
" not only be disabled to be executrix or administratrix of her
" said husband, but also to have or demand any part of her said
" husband's goods or chattels, by any law, custom, or usage
" whatsoever." And by 3 Jac. 1. c. 5. 8. 13. " Every woman is
" put under the like disability, being a popish recusant, who
" shall

Female popUb
recusant conno<i,covnhf°^a11
within twelve
months ^fore
^"
abled to have
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cffectsSee also 7 J. l.
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" shall be married otherwise than according to the church of
"England." ..
.
Sect. 11. As to the Fifth of the said disabilities, viz. that of
c'ami'ng an estate by the courtesy, or by way of dower, Stc. it is
enacted by 3 Jac. 1. c. 5. s. 13. "That every man who, being a
"popish recusant convict, shall be married otherwise than in
" some °Pen church or chapel, and otherwise than according to
" tne orders of the Church of England, by a minister lawfully au" thorised, shall be disabled to have any estate, as tenant by the
«« courtesy ; and that every woman, being a .popish recusant con"■ vict, who shall be married in other form than as aforesaid, shall
" be disabled to claim her dower, or jointure, or widow's estate,
" &c."
Sect. 12. As to the First of the above-mentioned restraints,
v{Zi that fr0m going above live miles from home, &c. it is enacted
Dv s5 Eliz. c. 2. and 3 Jac. 1. c. 5. s. 6, 7. " That every popish
" recusant convict shall repair to his place of dwelling, Sec, and
not remove above five miles from thence, unless he be urged by
" process, &c, or have a license from the privy council, &c, or
" under the hands and seals of four justices of peace, with the
" assent in writing of the lieutenant of the county, or of the
" bishop, &c. (every license of which kind, by justices of peace,
" must express both the particular cause and the time for which it
" is given, and ought not to be granted without a previous oath of
" some reasonable cause,) under pain of forfeiting all his goods
" and hereditaments (whether freehold or copyhold) for his life,
« or 0f abjuring the realm if he be not worth twenty marks a
" year, or forty pounds in goods, unless he recant before convic-

" tion, and also continue conformable."
Sect. 13. Note, that the privy council may grant such license
without any special cause or oath, &c., but that the justices of
peace cannot. And it hath been resolved, that in pleading a
license ofjustices of peace, you must expressly shew that it was
made under their hands and seals, and also set forth the cause in
particular for which it was granted, and the time for which it was
limited, and that the party was sworn to the truth of such cause,
&c.
C. Jac. 352.
Sect. 14. It is said, that if the same person be both a justice of
Moor'8368"
peace and a lieutenant, he cannot both join in a license as justice
of peace, and also give his assent as lieutenant, but can only act in
one capacity.
Cawl. 130, 131.
Sect. 15. It seems that the miles shall be computed according
C. Eliz. 212.
to the English manner, allowing 5280 feet, or 1 70O yards, to each
mile, and that the same shall be reckoned, not by straight lines, as
a bird or arrow may fly, but according to the nearest and most
usual way.

C. Jac. 352.
Moor' 836*
' '

Popish recusant
convicts reappe^ringTnthe
presence of the
kl°g>

Sect. 16. As to the Second of the above-mentioned restraints,
OT"Z. that which relates to the coming to court, it is enacted by
3 Jac. 1. c. 5. s. 2. " That do popish recusant convict shall come
" into the court or house where the king, or his heir apparent,
" shall be, unless he be commanded so to do by the king, upon
" pain of one hundred pounds, 8tc."
t And
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f And it is further enacted by 30 Car. 2. st. 2. s. 5, 6. " That on pain of being
" every peer of this realm and member of the House of Peers, disabled, &c.
" and every peer of Scotland or Ireland, being of the age of one
" and twenty years or upwards, not having taken the said oaths,
" and made and subscribed the declaration; and every member
" of the House of Commons, not having taken the oaths and
" subscribed the declaration ; and every popish recusant convict,
*' who shall come advisedly into, or remain in the presence of the
" king and queen, or shall come into the court or house where
" they, or any of them, reside, shall be disabled to hold or exe" cute any office or place of trust, civil or military, or to sue in
" law or equity, or to be an executor, &c, or capable of any
" legacy or deed of gift, and shall foreit for every wilful offence
" five hundred pounds, unless such person do, within the term
next after such his coming or remaining, take the oaths of alle" giance and supremacy, and make the declaration against tran" substantiation and the invocation of saints, &c. in the court of
" Chancery."
"
"
"
"
"
"
"
"
"
"

t But by 31 Geo. 3. c. 32. s. 20. it is enacted, " That no But no Catholic
peer of Great Britain or Ireland, or member of the House of P*er ^°e*h^"
Peers of Great Britain, or of the kingdom of Ireland, profess- appointed"0ath
ing the Roman Catholic religion, who shall take and subscribe shall be liable to
the oath of allegiance, abjuration and declaration, hereinbefore J™*^" j,™^"
appointed to be taken and subscribed, shall be liable to be goCar.^st. z.
prosecuted for such offence in the said act 30 Car. 2. st. 2. or s. 5.
be liable to any of the pains, penalties, forfeitures and disabilities, for breach of the provision in the said clause contained, or
be otherwise deemed to fall within, or be affected by, any part
of the said provision."

Sect. 17. As to the Third of the above-mentioned restraints,
viz. that which relates to the keeping of arms, it is enacted by
3 Jac. 1 . c. 5. s. 27, 28, 29- " That all such armour, gunpowder,
" and munition, of whatsoever kinds, as any popish recusant con" vict shall have in his own house or elsewhere, or in the posses" sion of any other at his disposition, shall be taken from him by
" warrant of four justices of peace at their general or quarter" sessions (except such necessary weapons as shall be allowed
" him by the said four justices for the defence of his person or
" house); and that the said armour, &c. so taken, shall be kept at
" the cost of such recusant, in such place as the said four justices,
" at their said sessions, shall appoint; and that if any such re" cusant having such armour, &c, or if any other person who
" shall have any such armour, &c. to the use of such recusant,
" shall refuse to discover to the said justices, or any of them,
" what armour he hath, or shall let or hinder the delivery thereof
" to any of the said justices, or to any other person authorised by
" their warrant to take the same, that then every person so
" offending shall forfeit his said armour, &c, and also be impri" soned for three months without bail, by warrant from any jus'* tices of peace of such county." And it is further enacted,
" That notwithstanding the taking away such armour, &c. yet
" such recusant shall be charged with the maintaining of the
" same, and with the providing of a horse, &c. in such sort as
" others

Popish recusant
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i,aving any gunpowder and munitlon in tueir
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" others of his majesty's subjects." Also it is further enacted by
1 Will, and Mary, c. 15. " That no reputed papist, refusing to
" make the said declaration against popery, mentioned in 30 Car.
" shall keep arms," as it is set forth more at large in the sec
tion " Of not making a Declaration against Popery."
Popish recuSect. 18. As to the Fourth of the above-mentioned restraints,
sant convicts viz. that which relates to the coming within ten miles of London,
restrained fom^ it ;s enacted by 3 Jac. 1. c. 5. s. 4, 5. « That no popish recusant,
miles of Lon- " &c- shall remain within the compass of ten miles of Loudon,
don, except qua- " under pain of one hundred pounds, except such persons as, at
statute s^Geo"5 " tne tmie °^ tne sa'1' act' ^ use some trade, mystery, or manual
3. c. 52.
" occupation, in London, &c, and such as shall have their only
" dwelling in London, &c." Also reputed papists refusing to
make the declaration mentioned in the precedent sections, are to
be removed from London, 8tc. by force of 1 Will, and Mary, c. 9t But by 31 Geo. 3. c. 32. s. 19. this last-mentioned act
shall not extend to any person professing the Roman Catholic
religion, who shall take and subscribe the oath of allegiance,
abjuration and declaration, therein appointed (a) to be taken and
(a) See ante, subscribed.
p. 000,
Female popish
Sect. 19- As to the First of the above-mentioned forfeitures,
Tic" who'shail "!'2* tnat °^ two Parts °^ a jointure or dower, it is enacted by
not conform
3 Jac. 1. c. 5. s. 10. " That every married woman, being a
within twelve " popish recusant convict, (her husband not standing convicted of
u^edeauTofh " P°P'sn recusancy,) who shall not conform herself, and remain
husband, shall " conformed, but shall forbear to repair to some church, or usual
forfeit two*' place of common prayer, and there to hear divine service and
thirds of her
« sermon, if any then be, and receive the sacrament of the Lord's
J ' "
" Supper, according to the laws of this realm, witbiu one year
JttGecfs" 32 " next "je^ore tne death of her said husband, shall forfeit to the
page 386." ' ' " king the profits of two parts of her jointure and dower of any
" hereditaments of her said husband, Etc."
Popish recusant
Sect. 20. As to the Second of the above-mentioned forfeiconvict.who
tures, viz. that of twenty pounds, &c. for not receiving the sacra^e'sawame^r ment yearl? after conf?rmity, il is enacted by 3 Jac. 1. c. 4. s. 2,
&c forfeits £«o. S. " That if any popish recusant convict, who hath conformed
" himself to the church, &c, shall not receive the sacrament in his
" own parish church, 8tc. within one year after his conformity, he
" shall forfeit twenty pounds, and for the second year forty
" pounds, and for every year after, sixty pounds, &c."
Popish recusant
Sect. 21. As to the Third of the above-mentioned forfeitures,
married other viz. that of one hundred pounds for an unlawful marriage, it is
toZaa°urchof enacted by 3 Jac. 1. c. 5. s. 13. " That every popish recusant
England, for- " convict, who shall be married to a woman who is no inheritrix
felts £100.
« otherwise than according to the Church of England, shall for" feit one hundred pounds."
Popish recusant
Sect. Q&. As to the Fourth of the above-mentioned forfeijorfeits ^e»oo for tures, viz. that of one hundred pounds for the omission of a lawunlawful bap- jy baptjsm> it Js enacted by g Jac_
c_ 5 g< ,4
That eyery
" popish recusant who shall not cause his or her child to be bap" tized, within one month after its birth, by a lawful minister, &.c.
" shall forfeit one hundred pounds, &c."
, ■•
Sect.
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Sect. 23. As to the Fifth of the above-mentioned forfeitures, Popish recusant
viz. that of twenty pounds for an unlawful burial, it is enacted by fo'Je,t^ £20 for
3 Jac. 1. c. 5. s. 15. " That if any popish recusant, not being ex- aw " um'
"
"
"
"
"

communicate, shall be buried in any other place than in the
church or churchyard, or not according to the ecclesiastical
laws of this realm, the executors, Sec. of such recusant, knowing the same, or the party that causeth him to be so buried,
shall forfeit twenty pounds, &c."

Sect. 24. As to the inconvenience to which all such offenders Justices of the
are liable, viz. that of having their houses searched for reliques, p.eace an<1 ma"
&c. it is enacted by 3 Jac. 1. c. 5. s. 26. " That any two jus- search the"7
" tices of peace, and all mayors, bailiffs, and chief officers of houses ofpopish
" cities and towns corporate, in their respectivejurisdictions, may ^t"""' re""
" search the house and lodgings of every popish recusant convict liques.
" for popish books and reliques; and that if any altar, pix, beads,'
" pictures, or such like popish relique, or any popish book, be
" found in the custody of such person, as, in the opinion of the
" said justices, &c. shall be unmeet for him or her to have or use,
" it shall be defaced and burnt, if it be meet to be burnt; and if
" it be a crucifix, or other relique of any price, the same shall be
" defaced at the general quarter-sessions in the county where it
" shall be found, and then restored to the owner."
Sect. 25. As to the inconvenience to which such offenders,
being femes covert, are liable, viz. that of being committed, it is
enacted by 7 Jac. 1. c. 6. s. 28. « That if any married woman,
" being a popish recusant convict, shall not, within three months
" after her conviction, conform herself, and repair to church and
" receive the sacrament, &c, she may be committed to prison by
" one of the privy council, or by the bishop if she be a baroness,
" or if under that degree by two justices of peace, whereof one
" to be of the quorum, there to remain till she perform, &c., un" less the husband will pay to the king ten pounds a month for
" her offence, or else the third part of all his lands, &c, at the
" choice of the husband, &c."

If a married
w°man convict
^alUo'coT*
form within
three months,
S'pay'fio ■
mouth.

II. How far such recusants make others liable to be punished.
Sect. 26. It is to be observed that the husband of a popish recusant convict is not only liable to the forfeiture of ten pounds a
month for the absence of any of his servants from church, by
^
t• % •
r 1
• 1 <•
•
force of 1 Jac. 1. which is set forth more at large in the foregoing
section, but is also " utterly disabled," by the ninth paragraph of
the said statute, " to exercise any public office or charge in the
" commonwealth by himself, or by his deputy, (except such hus" band himself, and his children, which shall be above the age of
" nine years, abiding with him, and his servants in the house" hold, shall once every month at least, not having any reason" able excuse to the contrary, repair to some church or chapel
" usual for divine service, and there hear divine service; and the
*' said husband, and such his children and servants as are of meet
" age, receive the sacrament of the Lord's Supper at such times
" as are limited by the laws of this realm, and do bring up his
" said children in the true religion)."
Sect.
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The house of a
Sect. 27. Also it is further enacted by the said statute of
papist may be q Jac. i. c. 5. s. 26. " That the house of one whose wife is a
books"*1 for
" popish recusant convict may be searched by any two justices of
" peace, &c. for popish books, &c."
But no person
f Sect. 28. But now it is enacted by the 31 Geo. 3. c. 32.
qualified under
That no person professing the Roman Catholic religion, who '
3l nf"
m32* " shall . take and subscribe
•hall
be ?'
liable
, the oath ,before-mentioned,
.
o 1 shall
• be
for harbouring " convicted or prosecuted upon any of the statutes for keeping or
Roman Catlio- « having any servant, or other person, being a papist, or reputed
'sa'
" papist, or person professing the popish religion, who shall not so
" resort or repair to his or her parish church or chapel, or some
" such other usual place of common prayer."
or be prose+ Sect. 29- And by the said statute, 3 1 Geo. 3. c. 32. s. 4. " No
cuted on any of « person who shall take and subscribe the oath therein appointed
st^cs^or"*!- " to De ta^en and subscribed, shall be presented, indicted, sued,
ing a papist, or " impeached, prosecuted, or convicted, in any civil or ecclesiastical
reputed papist ; « court of this realm, for being a papist, or a reputed papist."
or for not re*£rtmf t° hear
service according totheLiturc!h "rch^f En
landT ° "8
(») Ante, p. 386.

"
"
"
"
"
"
"
"
"

f Sect. 30. And by the said statute, 3 1 Geo. 3. c. 32. s. 3. " No
Person professing the Roman Catholic religion, who shall take
ana" subscribe the said oath, as before-mentioned, (a) shall be
convicted or prosecuted upon, or liable to be prosecuted upon,
an^ °^ tne Del"ore"ment'one(' statutes ; or upon any other statute> °y indictment, information, action of debt, or otherwise ;
or in any ecclesiastical court, for not resorting to his or her
parish church, or some other usual place of common prayer, to
hear divine service according to the rites of the Church of England."
Of saying or hearing Mass.

No person shall
As to the offence of saying or hearing mass, it is enacted by
say mass.
23 Eliz. c. 1. s. 4. " That every person who shall sriy or sing
Dyer, 803.
« mass being thereof lawfully convict, shall forfeit two hundred
4 Comm. 06.
'
»
, ■> .
. '
, ,
87. 115.
marks, and be committed to prison in the nest gaol, there to re" main by the space of one year, and from thenceforth till he
3 Jac. 1. ch. 5. « have paid the sum of two hundred marks; and that every per2Show.*i6. « son wjj0 gna|j wiHing]y hear mass, shall forfeit the sum of one
" hundred marks, and suffer a year's imprisonment."
Except in the
Sect. 2. And it is enacted by 1 1 and 12 Will. 3. c. 4. s. 2, 3, 4,
r'd 'n mm'ister- ^' " ^'nat evel7 person who shall apprehend any popish bishop,
' " priest, or jesuit, and prosecute him to conviction, for saying
*' mass, or exercising any other part of the function of a popish
" bishop or priest, shall receive one hundred pounds of the
" sheriff; and that every such popish bishop, &c. (except, being a
" foreigner, he be entered in the secretary's office, and officiate
" only in the house of a foreign minister) shall be adjudged to per" petual imprisonment."
or except such
t Sect. 3. But by 18 Geo. 3. c. 60. it is enacted, " That the
h^veTakenOic " above-mentioned clauses of 11 and 12 Will. 3. are repealed,"
oath required provided, by s. 5. " that such popish bishop, priest, jesuit, or
by 18 Geo. 3. " schoolmaster, shall have taken and subscribed the oath (in the
c. 60.
«« Words as recited in the said statute of Geo. 3.) before he shall
" have been apprehended, or any prosecution commenced against
him."
t Sect.
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•f- Sect. 4. And by 31 Geo. 3. c. 32. s. 4. it is enacted, "That And no person
" no person who shall take and subscribe the oath herein-before » ho shall have
" appointed to be taken and subscribed, in manner hereby re- J^'^"^^11
" quired, shall be presented, indicted, sued, impeached, prose- 31 Geo.s.c.32.
" cuted, or convicted, in any civil or ecclesiastical court of this ,n«" Pr°sc" realm, for being a papist, or reputed papist, or for professing or above"statutes
" being educated in the popish religion, or for hearing or saying for either hear" mass, or for being a priest or deacou, .or entering or belonging ins or »»y">g
u to auy ecclesiastical order or community of the Church of mass'
" Rome, or for being present at, or performing or observing any
" rite, ceremony, practice, or observance of the popish religion,
" or maintaining or assisting others therein."
f Sect. 5. By 31 Geo. 3. c. 32. s. 5. " Provided always, that Butnoassem" no place of congregation, or assembly for religious worship, bly for religions
" shall be permitted or allowed by this act, until the place of such Xfe'd under*
" meeting shall be certified to the justices of the peace, at the this act till it
" general or quarter-sessions of the peace for the county, city, or shall be certified
" place in which such meeting shall be held, and until the place ^ons'&cT"
" of such meeting shall be recorded at the said general or quar" ter-sessions ; the clerk of the peace whereof is hereby required
" to record the same, and to give a certificate thereof to such per" son as shall demand the same, for which there shall be no
" greater fee or reward taken than the sum of six-pence; and that nor shall any
" no person in holy orders, or pretended holy orders, whether as J^ecdefas™
" priest, or as a minister of any other higher rank or order, shall cL?function5 '
" perform any ecclesiastical function, or otherwise officiate in any therein until his
" such place of meeting, until his name, and his description, as a ™c'0^ejCDbothe
" priest or minister, shall have been recorded at the quarter or c|er|j 0f tng
" other general-session of the peace for the county, or other divi- peace.
" sion or place, in which such place of meeting shall be situate,
" by the clerk of the peace of the said court; who is hereby re" quired to record such name and description accordingly, upon
" demand by such person, and upon payment of six-pence as a
" fee or reward, and shall give a certificate thereof to such per" son as shall from time to time demand the same, for which cer" tificate no greater fee or reward shall be taken than two shil" lings; and no priest or minister of any rank, in holy orders,
" or pretended holy orders, who shall officiate in any such place
" of meeting, not so recorded as aforesaid, shall be deemed to be
" within the benefit of this act, for any purpose whatsoever."
t Sect. 6. By 31 Geo. 3. c. 32. s. 6. " Provided, that if any No such place
" assembly of persons professing the Roman Catholic religion (^"ncke'dd^urhi
" shall be had in any place for religious worship with the doors thL. "meeting.""6
" locked, barred, or bolted, during any time of such meeting to" gether, all and every person and persons who shall come to, or
" be at, such meeting, shall not receive any benefit front this
" law, but, notwithstanding having taken the aforesaid oath of
" allegiance, abjuration, and declaration, shall, from the time of
" conviction, be liable to the same pains and penalties for such
" their meeting, as if this act had not been made."
t Sect. 7. By 31 Geo. 3. c. 32. s. 9. " Provided always, that
" all the laws made and provided for the frequenting of divine
" service on the Lord's day, commonly called Sunday, shall be
" Still
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force.
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still in force, and executed, against all persons who shall offend
against the said laws, unless such persons shall come to some
congregation or assembly of religious worship permitted by
this act, or the toleration act."
t Sect. 8. By 31 Geo. 3. c. 32. s. 10. it is further enacted,
That if any person or persons do and shall, willingly and of
purpose, maliciously or contemptuously come into any place of
congregation, or assembly of religious worship, permitted by
this act, and disquiet or disturb the same, or misuse any priest,
minister, preacher, or teacher therein, such person or persons,
upon proof thereof, before any justices of the peace, by two or
more sufficient witnesses, shall find two sureties of the peace,
to be bound, by recognizance, in the penal sum of fifty pounds,
'■ and, in default of such sureties, shall be committed to prison,
there to remain till the next general or quarter-sessions; and,
upon conviction of the said offence, at the said general or quar
ter-sessions, shall suffer the pain and penalty of twenty pounds,
to the use of the king's majesty, his heirs and successors."
t Sect. 9- By 31 Geo. 3. c. 32. ■.II." Provided always, that
no benefit in this act contained shall extend, or be construed to
extend, to any Roman Catholic ecclesiastic permitted by this
act, who shall officiate in any place of congregation or assembly
' for religious worship permitted by this act, with a steeple and
1 bell, or at any funeral in any church or churchyard, or who
shall exercise any of the rites or ceremonies of his religion, or
' wear the habits of his order, save within some place of congre
gation or assembly for religious worship permitted by this act, or
in a private house, where there shall not be more than five per
sons assembled, besides those of the household, or who shall
' not, previously to his so officiating or exercising his functions as
' aforesaid, have taken and subscribed the oath of allegiance, ab
juration, and declaration, hereby appointed to be taken as afore' said."

nor lo exempt
t Sect. 10. By 31 Geo. 3. c. 32. s. 12. Provided also, "That
Roman Catho 1 nothing herein contained shall be construed to exempt any
lics from paying
' such person professing the Roman Catholic religion from paytithes, 4tc. ;
' ing tithes or parochial duties, or any other duties to the church
' or minister, or from any prosecution in any ecclesiastical court,
nor to repeal
1 or elsewhere, for the same ; or to repeal any part of the Marany part of
Act, or any parts of any other statutes concerning mar26 Geo. t. cap. '•' riage
riages ; or to give any ease, benefit, or advantage, to any person
33, &c.
' who shall, by preaching, teaching, or writing, deny or gainsay
' the oath of allegiance, abjuration, and declaration, herein before
■ mentioned and appointed to be taken as aforesaid, or the decla' rations or doctrines therein contained, or any of them; or to re' peal or affect any law now in force concerning the right or suc' cession to, or the limitation of, the crown."
Ministers ofany
t Sect. 11. By 31 Geo. 3. c. 32. s. 8. " Every priest, or other
Roman Catholic ' person in holy orders, or pretended holy orders, being a miniscongregation
who shall take ' ter, teacher, or preacher of any congregation of persons professthe aforesaid
' ing the Roman Catholic religion, who shall take and subscribe
oath, exempted
from serving on ' the aforesaid oath of allegiance, abjuration, and declaration, in
juries, &c.
" manner
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manner hereinbefore prescribed, shall from thenceforth be ex- ■
empted from serving upon any jury, or from being chosen or
appointed to bear the office of churchwarden, overseer of the
poor, or any other parochial or ward office, or other office, in
any hundred of any shire, city, town, parish, division, or wapentake."

. Of not making a Declaration against Popery.
The offence of refusing to make a declaration against some of
the principal doctrines of the popish religion puts all persons un
der the following restraints:—First, From sitting in parliament.
Secondly, From holding a place at court. Thirdly, From
living within ten miles of London. Fourthly, From keeping
arms. Fifthly, It puts them under a disability of presenting to
a church.
Sect. 1. As to the First of the above-mentioned restraints, Roman Cathoviz. that which relates to the sitting in parliament, it is enacted by j.'" ^strained
30 Car. 2. st. 2. c. 1 . " That no peer shall vote or make his proxy
House of"
" in the House of Peers, or sit there during any debate; and that Pernor in the
" no member of the House of Commons shall vote or sit there House of Com" duriug any debate after the speaker is chosen, until such peer ™°"8'
" or member shall take the oaths of allegiance and supremacy,
" and make a declaration of his belief that there is no transubstan" tiation in the sacrament of the Lord's Supper ; and that the in" vocation or adoration of the Virgin Mary, or any other saint,
" and the sacrifice of the mass, as they are now used in the
" Church of Rome, are superstitious- and idolatrous, &c, on pain
" that every such offender shall be adjudged a popish recusant
" convict, and disabled to hold or execute any office, &c, or from l Geo. l. c. 13.
" thenceforth to sit or vote in either house of parliament, to sue in
" law or equity, or to be guardian, executor, or administrator, or
" capable of any legacy or deed of gift, and shall forfeit for every
" wilful offence five hundred pounds."
Sect. 2. As to the Second of the above-mentioned restraints, Roman Cathoviz. that which relates to the holding a place at court, it was en- [^["^j""1,,
acted by the 30 Car. 2. st. 2. s. 9- 12, 13. " That every sworn pu"e at court.*
" servant to the king shall take the said oaths, and make the de" claration in Chancery, the next Term after he shall be so sworn
" a servant, &c. ; and that if any such person neglecting so to do,
" should advisedly come into or remain in the presence of the
* king or queen, or come into the court or house where they or
" any of them reside, he shall suffer all the penalties expressed in
*' the foregoing section, unless such person so coming into the
" king's presence, shall first have license so to do." But this
clause of the statute is repealed by 2 Geo. 2. c. 31. s. 9Reputed CathoSect. 3. As to the Third of the above-mentioned restraints, lies who shall
viz. that which relates to the living within ten miles of London, it [J^ths'and
is enacted by 1 Will, and Mary, c. 9. " That every justice of remain in Lon" peace in London and Westminster, and within ten miles there- don' or
" of, shall cause to be arrested, and brought before him, all re- j^"^"^".,
" puted papists (except foreigners, being merchants, or menial popish recusant
" servants to some ambassador or public agent, and except all convicts, unless
" such as used some trade, mystery, or some manual occupation, ^tu^ si*Geo!
" at 3. c.32. directs.
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" at the time of the said act, in London, &c, and also except
" all such persons as had their dwelling in London, &c. within
" six months before the thirteenth of February, 1688, and no
" dwelling elsewhere, and certified their names to the sessions
" before the first of August, 1689), and that every such justice
" shall tender the said declaration to every such person, and that
" every such person refusing the same, and afterwards remaining
" in London, &c, or within ten miles thereof, or being certified
" to the King's Bench or quarter-sessions, at the next term or
" sessions, as having refused to make the said declaration, and
" neglecting to make the same in such court, shall suffer as a
" popish recusant convict, &c."—But by 31 Geo. 3. c. 32. s. 19.
it is enacted, " shall not extend, or be deemed, taken, or cou" strued to extend, to any person professing the Roman Catholic
" religion, who shall take and subscribe the oath of allegiance,
" abjuration, and declaration, therein appointed to be taken and
i" subscribed."
No person susSect. 4. As to the Fourth of the above-mentioned restraints,
aCaUiofcbw'ho
*'iat wmcn re'ates to tne keeping arms, it is enacted by
on tender by ' 1 Will, and Mary, c. 15. " That any two justices of the peace
two justices,
" may and ought to tender the said declaration to any person
shall refuse to « wnom thev shall know, or suspect, or have information of, as
t ikt tlit? oatlis
•
•
&c, shall keep " being a papist, or suspected to be such ; and that no such perany armsor am- " son so required^nd not making and subscribing the said deno^erson sharl"' " clarati°n> or not appearing before the said justices upon notice
be prosecuted " t° h'm given> or left at n's usual abode, by one authorised by
for not obeying " warrant under the hands and seals of the said justices, shall
such summons, a keep any arms or ammunition, or horse above the value of five
" pounds, in his own possession, or in the possession of any
" other person to his use (other than such necessary weapons as
*' shall be allowed him by the quarter-sessions for the defence of
" his house or person); and that any two justices of peace, by
" warrant under their hands and seals, may authorise any person
" in the day-time, with the assistance of the constable or his de" puty, or the tithing-man, to search for all such arms, &c. and
" horses, and seize them to the king's use; and that the said jus" tices shall deliver the said arms and ammunition at the next
" quarter-sessions in open court; and that whoever shall conceal,
" &c, or shall be aiding to the concealing any such arms or
rt horses, shall be committed to the common gaol, by warrant un" der the hands and seals of any two justices of peace, and also
" forfeit treble the value; aud that those who discover any such'
" arms or ammunition, so as the same may be seized, shall have
" the full value thereof, to be awarded to them by the sessions,
" &c, and that such refusers of the said declaration, &c. shall be
" discharged whenever they shall make the same." But by
31 Geo. 3. c. 32. s. 18. " No person shall be summoned to make
" the declaration, or be prosecuted for not obeying such sum" mons." Papists are disSect. 5. FiFTHtY, As to the above-mentioned disability of
abiedfrom pre- presenting to a church, it is enacted by 1 Will, and Mary, c. 26.
church. *° *
" That whoever shall refuse to make the said declaration upon
" such a tender thereof as is prescribed by the said act, shall be
" disabled
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to present to any benefice, &c." But it seems need
less to set forth the clause of the said statute relating to this
matter at large iu this place, inasmuch as, by 12 Ann. c. 14:
"All persons whatsoever making profession of the popish By 4 Geo. S. c
"religion are under the like disability," as will appear from 2. s. 57. papists
the following section.
are made liable
°
.
to pay doable
land-tax, if they do not conform in the manner directed by the act.
Ofpromoting the Popish Religion.
Offences in promoting or encouraging the popish religion seem l Comm. 451.
to be reducible to the following heads: First, Giving orreceiv- 4 Comm. 55.
ing popish education : Secondly, Professing the popish religion: ll" '
Thirdly, Buying or selling popish books.
I. Giving or receiving popish education.
Sect. 1. This depends upon several statutes. And first, it is
enacted by 1 Jac. 1. c.4. s. 6, 7. " That if any person or per" sons under the king's obedience shall go or send, or cause to
" be sent, any child, or any other person under their or any of
" their government, beyond the seas, out of the king's obedience,
" to the intent to enter into, or reside in, or repair to any college,
" &c. of any popish order, profession, or calling, to be instructed,
" persuaded, or strengthened in the popish religion, or in any
" sort to profess the same, every such person so sending such
" child, &c. shall forfeit .£100, and every such person, so pass" ing or being sent, &c. shall in respect of him or herself only,
" and not in respect of any of his heirs or posterity, be disabled.
** to inherit, purchase, take, have or enjoy, any profits, heredita" ments, chattels, debts, legacies, or sums of money, &c. whatso" ever: and that all estates, terms, or other interests whatsoever
" to be made, suffered, or done, to the use or behoof of any such
" person, or upon any trust or confidence, mediately or imme" diately, to or for the benefit or relief of any such person, shall
" be utterly void."

Persons edu^nt'fhUdren*
or sending them
abroad to be
cithdic'faith''0
sna|| forfeit '
£>oo, and be
^^J1^1'
Lucas, lis.
556.406.
113Comynsj 207.

Seer. 2. And it is further enacted by 3 Jac. 1. c. 5. s. 16.
" That if the children of any subject within the realm (the said
" children not being soldiers, mariners, merchants, or their ap" prentices or factors) shall be sent or go beyond sea, to prevent
" their good education in England, or for any other cause, with" out the license of the king or six of his privy council (whereof
" the principal secretary to be one), under their hands and seals,
" that then every such child shall take no benefit by any gift, con". veyance, descent, devise, or otherwise, of or to any heredita" ment or chattel, till such child, being of the age of eighteen
" years or above, take the oath of obedience before some justice
" of peace of the county, liberty, or limit, where the parent of
" such child did and shall inhabit; and that in the meantime
" the next of kin to such child, who shall be no popish recusant,
" shall have the said hereditaments, &c. so given, &c. until such
" child shall conform, &c. and take the said oath, and receive
" the sacrament: and that after such conformity, &c. he who hath
" received the profits of the said hereditaments, &c. shall account
" for the same, and in reasonable time make payment thereof,
" and

The children of
English subjects
be'sentBbroad'
without license,
shall be disabled
""^ of agSe18
they take.'the
oa,ns' &cyj^
Abr. 789. and
the cas.C5' &c'llereci,cd-

Vide n & 12
Will. 3. c. 4.
" Gco- 3*
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" and restore the value of the said goods, &c. And that who" ever shall send such child over seas, shall forfeit one hundred
" pounds."
Sect. 3. Also it is enacted by S Car. 1. c. 2. " That if any
« person under the obedience of the king shall go, or shall con" vev or sen<^» or cause to be sent or conveyed, any person out
" of the king's dominions, into any parts beyond the seas, out of
«< the king's obedience, to the intent to enter into, or be resident
" or trained up in, any priory, abbey, nunnery, popish university,
" college, or school, or house of jesuits, priests, or in a private
'< popish family, and shall be there by any popish person in" structed, persuaded, or strengthened in the popish religion in
" any sort to profess the same ; or shall convey or send, or cause
" to be conveyed or sent, any thing towards the maintenance of
" any person so going or sent, and trained and instructed, as is
" aforesaid, or under the colour of any charity towards the relief
" of any priory, &c. or religious house whatsoever; every person
" so sending, &c. any such person or thing, and every person
" passing or sent, being thereof convicted, &c. shall be disabled
" to prosecute any suit in law or equity, or to be executor or
" administrator to any person, and be incapable of any legacy or
" deed of gift, or to bear any office within the realm; and shall
" forfeit all his goods and chattels, with all his hereditaments,
" offices, and estates of freehold, during his life."

unless such per- But by the 31 Geo. 3. c. 32. s. 4. " No person who shall
son shall be
« take and subscribe the oath before-mentioned shall be pre3iGeo.ds''ct32 " sented, indicted, sued, impeached, prosecuted, or convicted for
directs.
" being a papist, or reputed papist, or for professing or being
" educated in the popish religion, or for entering into, orbelong" ing to any ecclesiastical order or community of the church of
" Rome, or for maintaining or assisting others therein."
II. Professing the popish religion is punished with the fol
lowing disabilities: First, Of taking an estate in lands: Se
condly, Of presenting to a church.—And with the following
restraints: First, From keeping school: Secondly, From
withholding a competent maintenance from a protestant child.
No person professing the Rore^on'ihai?
take any estate
in lands, by de^'n^^e*
infra.
1 Atk 526
537. *
2 Atk. 65. 155.
S Atk 155 457
8 Mod. 167.
2 P. Will. 5.
10 Mod*89
130. ' '
Strange, 1096.

Sect. 4. As to the First of the above-mentioned disabilities,
t)jj. that of taking an estate in lands, it is enacted by 11 and 12
W- 3< c- 4- " That everv Pelson educated in, or professing the
" popish religion, who shall not, within six months after the age
" of eighteen years, take the oath of allegiance and supremacy,
" and subscribe the declaration against popery mentioned in
" 30 Car. 2. stat. 2. chap. 1. in the Chancery, or King's Bench,
" or quarter-sessions of the county where such person shall
" reside, shall in respect of himself or herself only, and not in
" respect of any of his or her heirs or posterity, be disabled to
" 'n'le"1 or take by descent, devise, or limitation, in possession,
" reversion, or remainder, any lands, tenements, or hereditaments,
« in England or Wales, &c. And during the life of such person,
" an(* unt'' ne take tne sam" oatn8» &c- 'ns next °f kin, being a
" protestant, shall enjoy the same, without being accountable for
" the profits, but shall not do wilful waste under the pain of for" feiting
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feiting treble damages to the party so disabled : and all papists, 1 P. Will. 353.
or persons making profession of the popish religion, are dis- Cowp. 468.
abled to purchase in their own names, or the names of others, 1 WiU** 176'
to their use or in trust for them: and all estates, terms, and
other interest and profits whatsoever, out of lands made to
their use, or on any trust, mediately or immediately, for their
benefit, are void."

Sect. 5. In the construction hereof it was resolved by the g Mod 17?
House of Lords, in Roper's case, That the devise of the residue 181.—Buta
of money arising from the sale of an estate appointed to be sold pap'"t tenant in
for payment of debts, &c. is within the statute.
tail who 9Ufers
r J
>
a recovery to
himselfin fee, in order to make a marriage settlement, is not a purchaser within the act. Str. 267.
+ But by 18 Geo. 3. c. 60. the above clause in the statute of
William the Third is repealed, and all persons having or claiming
any lands, tenements, or hereditaments under titles not hitherto
litigated, shall enjoy the same as if the said act of 1 1 and 12
Will. S. c. 4. had not been made, provided always, " That all'
" such persons, within the space of six calendar months after the
* passing of this act, or of the accruing of his, her, or their title,
" being of the age of twenty-one years; or within six mouths
" after he or she shall attain the age of twenty-one years, or
" being of unsound mind, or in prison, or beyond the seas, then
" within six months after such disability removed, shall take and
" subscribe the oath in the words as recited in the statute."—
Which oath the courts of record and chancery at Westminster,
in Wales, Chester, Lancaster, Durham, or any general or quar
ter-sessions of the peace, of any county or place in England are
required to administer and to register.

Except the per•„Mtn°^,B^Sy
™f,£on shall" °
qualify under
**L?8 Geo- 3-

Sect. 6. As to the Second of the above-mentioned disabili- Papists cannot
ties, viz. that of presenting to a church; by 3 Jac. 1. 5. 8. 18, *n^ttoa
19, 20, 21. and 1 Will, and Mary, c. 26. this disability extended urc '
only to popish recusants convict, and persons refusing to make
the declaration against popery mentioned in 30 Car. 2. st. 2.
But it is enacted by 12 Anne, st. 2. c. 14. "That every
" papist, or person making profession of the popish religion, 8lc.
««" andj every mortgagee,
*
.trustee,
K
: J 4. J uby
or person any ways intrusted
" or for such papist, &c. with or without writing, shall be dis" abled to present to any benefice, school, or hospital, &c. or to
" grant any avoidance of any benefice, prebend, or ecclesiastical
" living ; and that in all cases the universities shall present."

Mortgagees or
trustees of paPlsts disabled
from
pres£ntjng
to a church ;

Sect. 7. Also by force of the said statute, " The ordinary may
" tender the declaration against transubstantiation to any reputed
" priest making a presentation, and upon a refusal to take the
" same, the presentation shall be void : also the ordinary may
" examine every presentee upon oath, whether the person who
" presented him be the true patron, or only a trustee ? And the
" court wherein a quare impedit shall be brought, may in like
„
K
, , ...
, ,
i. •
manner examine the parties, and a bill may be brought in any
" court of equity to discover such secret trusts, &c. and the
" answer
vol. 1. of such persons upon anyD such
D examination or bill shall
" be

and the ordi™J7 ™7
"Renting m*0"
discover secret
trustsPrecedent of a
title made under
these statutes.
Lut. 1101. 1117.
Comyns, iss.
j^""^1"* J
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And every grant
of any advowson by any pa
pist shall be
void.
lGco. 1. »t. 2.
ch.55.
3 Ceo. 1. c. 18.

11 Co. 57, 58.
Comyils, 182.

Cawley, J30.

1 Jones, 19.

1 Jones, 30.
Hob. 136, 137.
Moor, 872.
Papists convict
ed of keeping
school shall suf
fer perpetual
imprisonment,

unless qualified
under 18 Geo.
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" be good evidence against such patron in respect of such a pre" sentation, but not as to any other purpose."
t And it is also enacted by 11 Geo. 2. c. 17. s. 5. *' That
every grant of any advowson, or right of presentation, collation,
" nomination, or donation of and to any benefice, prebend, or
" ecclesiastical living, school, hospital, or donative, and every
" grant or any avoidance thereof by any papist, or person making
" profession of the popish religion, or any mortgagee, trustee, or
" person any ways intrusted directly or indirectly, mediately or
" immediately, by or for any such papist, whether declared by
" writing or not, shall be null and void, unless such grant shall
" be made bonafide, and for a full and valuable consideration to
** and for, and merely and only for the benefit of a protestant
" purchaser, and every such grantee shall be deemed a trustee,
" &c. and compelled to discover, &c. according to 12 Anne.—
" And that every devise thereof, with intent to secure the benefit
" to the heirs or family of such papist, shall be null and void, and
>' the devisee bound to discover as aforesaid."
Sect. 8. I do not know that any resolution hath been given on
either of the above-mentioned statutes of 1 Will, and Mary, c. 26.
or 12 Ann. c. 14. However the expositions which were made
on S Jac. 1. seeming to be for the most part applicable to these
latter statutes also, I shall take notice of the principal of them ;
as,
Sect. 9- First, That where a presentment is pro hac vice vested
in the university by reason of the patron's being a popish recusant
at the time when the church became void, it shall not be divested
again by his conforming himself to the church, or by his death.
Sect. 10. Secondly, That such a patron is only disabled to pre
sent, and that he continues patron as to all other purposes, and
therefore that he shall confirm the leases of the incumbent, 8tc.
Sect. 11. Thirdly, That such a person, by being disabled to
grant an avoidance, is no way hindered from granting the advow
son itself in fee, or for life or years, bonafide, and for good consi
deration.
Sect. 12. Fourthly, That if an advowson or avoidance belong
ing to such a person come into the king's hands, by reason of an
outlawry, or conviction of recusancy, &c. the king, and not the
university, shall present.
Sect. 13. As to the First of the above-mentioned restraints,
viz. that which relates to the keeping school, it is enacted by the
said statute of 1 1 and 12 Will. 3. c. 4. s. 3. " That if any papist,
" or person making profession of the popish religion, shall be
" convicted of keeping school, or taking upon themselves the
" education or government, or boarding of youth, in any place
" within this realm, or the dominions thereunto belonging, they
" shall be adjudged to perpetual imprisonment."
t Sect. 14- But this clause is repealed by 18 Geo. 3. c. 60.
provided the party shall take and subscribe the oath therein re
cited, before he shall have been apprehended, or any prosecution
commenced against him.
t Sect.
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f Sect, 15. And by 31 Geo. 3. c. 32. s. 13. it is further or under the
enacted, "That no ecclesiastic, or other person professing the 31 Geo.3.c.32.
" Roman Catholic religion, who shall take and subscribe the
" oath of allegiance, abjuration, and declaration, therein men" tioned, shall be prosecuted in any court whatsoever, for teach" ing and instructing youth as a tutor or schoolmaster, any law
" ot statute to the contrary notwithstanding."
"
"
"
"
"

t Sect. 16. By 31 Geo. 3. c. 32. s. 14. " Provided always,
That no person professing the Roman Catholic religion shall
obtain or hold the mastership of any college or school of royal
foundation, or of any other endowed college or school for the
education of youth, or shall keep a school in either of the Universities of Oxford and Cambridge."

Butno Roman
p*^"'^
tership of any
college or
{^J^^0^1,.
oun a

+ Sect. 17. By 31 Geo. 3. c. 32. s. 15. "Provided also, 0r educate any
" That no school-master professing the Roman Catholic religion child of a Pro" shall receive into his school, for education, the child of any testant fe'her ;
" Protestant father."
t Sect. 1«- By 31 Geo. 3. c. 32. s. 16. " Provided also,
" That no person professing the Roman Catholic religion shall
" be permitted to keep a school for the education of youth, until
" his or her name and description as a Roman Catholic school" master or school-mistress shall have been recorded at the
" quarter or general sessions of the peace for the county or

nor keep a
|j"n
have been recorded by the
clcrkoftnc
ptace '

" other division or place where such school shall be situated, by
" the clerk of the peace of the said court, who is hereby required
" to record such name and description accordingly, upon de*' mand by such person, and to give a certificate thereof to such
" person, as shall at any time demand the same ; and no person
" offending in the premises shall receive any benefit of this act."
t Sect. 19. By 31 Geo. 3. c. 32. s. 1'7. "Provided also,
" That nothing in this act contained shall make it lawful to
" found, endow, or establish any religious orders or society of
" persons bound by monastic or religious vows, or to found,
" endow, or establish any school, academy, or college, by per" sons professing the Roman Catholic religion, within these
" realms, or the dominions thereunto belonging ; and that all
" uses, trusts, and dispositions, whether of real or personal pro" perty, deemed to be superstitious or unlawful, shall continue
" to be so deemed and taken."

and no religious
j^'Jj^ to be
^l^n Catholies, &c.

Sect. 20. As to the Sfxond of the abovementioned restraints,
viz. that which relates to the power of a Popish parent over his
Protestant child, it is enacted by the said statute of 11 and 12
Will. 3. c. 4. " That if any Popish parent, in order to compel a
" Protestant child to a change of religion, shall refuse to allow
" such child a sufficient maintenance, suitable to the degree and
ability of such parent, and to the age and education of such
" child, the lord chancellor upon complaint may make such
" order therein as shall be agreeable to the intent of the said
" act."

The chancellor
"^"f^jj™"
protestaut child
of a Popish
Parellt-

dd2
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III. Selling or buying Popish books.
Catholic books
" ortedtatT
England.
4 Coram us
See 3 & 4 Edw.
6. c 10.
13 Eliz. c. 2.

Sect. 21. This depends upon 3 Jac. 1. c. 5. s. 25. by which it
ls enactetl> " That no person shall bring from beyond the seas,
" nor shall print, buy, or sell any Popish primer, ladies psalters,
" manua's> rosaries, Popish catechisms, missals, breviaries, por" tals, legends and lives of saints containing superstitious matter,
« printed or written in any language whatsoever, nor any other
" superstitious books printed or written in the English tongue,
" on pain of forfeiting forty shillings for every book, &c. and the
" books to be burnt.'

Of Protestant Dissenters.
Obstinate non-conformists were formerly compellable by the
statute 31 Eliz. c. 1. to abjure the realm; and were also sub
ject to all the penalties indicted by the statutes of 1 Eliz. c. 2.
the 23 Eliz. c. 1. and 3 Jac. 1. c. 4. for neglecting divine wor
ship according to the rites of the national church. Dissenters
also were restrained by the statutes 29 Eliz. c. 6. 35 Eliz. c. 1.
the 17 Car. 2. c. 2. the 22 Car. 2. c. 1. and 3 Jac. 1. c. 5.
The pen*i statutes against
Dissenter" ex
cept 25 Car. J.
c. 2. and 30.
c"l shaU not
be pot in force
against any Proteium Dissentake the oaths
and declaration
thenToleration
Act, Sec.

f Sect. 1. But by the Toleration Act, 1 Will, and Mary,
c. 18. reciting, " That as some ease to scrupulous consciences
" *° tne exercise of religion may be an effectual means to unite
" their Majesties Protestant subjects in interest and affection, it
" is enacted, That neither the statutes of the 23 Eliz. c. J . nor
" the 29 Eliz* C- 6- n°r the 3 JaC" h c' 4- nor the 3 JaC* 1 • C- 5"
" nor any other law or statute of this realm made against Papists
" or Popish recusants, except the statute 25 Car. 2. c. 2. and
« tt,e 30 Car. 2. st. 2. c. 1. shall be construed to extend to any
" person or persons dissenting from the church of England, that
" shall take the oaths mentioned in the statute 1 Will, and Mary,
" °* ant* ma'ie an<* subscribe the declaration mentioned in the
"statute 30 Car. 2. st. 2.; which oaths and declaration the
" justices of peace, at the general sessions of the peace to be
" held for the county or place where such person shall live, are
" hereby required to tender and administer to such persons as
" shall offer themselves to take, make, and subscribe the same,
" and thereof to keep a register : and no persons aforesaid shall
" pay a fee to any officer belonging to the court above the sum of
" sixpence, nor that more than once, for entry of taking the
" oaths, and making and subscribing the declaration ; nor above
" the further sum of sixpence for any certificate of the same to
" be made out and signed by the officer or officers of the said
" court."

Protestant Disscnters who
oathsrthough
after conviction,
shall be di»-

t Sect. 2. By 1 Will, and Mary, c. 18. s. 3. " Every person
" convicted or prosecuted of recusancy by indictment, informa" t'on' acti°n °f debt, or otherwise upon the said statutes, or
" any of them, that shall take the said oaths, and make and sub" scribe the declaration in the court of exchequer, or assizes, or
" general
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" general or quarter sessions for the county where such person
* lives, and to be thence respectively certified into the exche" quer, shall be thenceforth exempted and discharged from all
" the penalties, seizures, forfeitures judgments, and executions
" incurred by force of any of the said statutes, without any com" position, fee, or further charge whatsoever."
"
"
"
"
"
"

+ Sect. 3. By 1 Will, and Mary, c. 18. s. 4. " Every person
that shall take the said oaths, and make and subscribe the declaration, shall not be liable to any pains, penalties, or forfeitures mentioned in 35 Eliz. c. 1. nor 22 Car. 2. c. 1. Nor
shall any of the said persons be prosecuted in any ecclesiastical
court, for or by reason of their nonconforming to the Church
of England."

Protestants DisJ^1^^
the penalties
of attending
conTenticles-

+ Sect. 4. But by 1 Will, and Mary, c. 18. s. 5. it is provided, But the meet" That if any assembly of persons dissenting from the Church of 'ng-houses shall
" England shall be had in any place for religious worship with t^^^ Urmg
" the doors locked, barred, or bolted, during any time of such
" meeting together, all and every person or persons that shall
" come to, and be at such meeting, shall not receive any benefit
" from this law, but be liable to all the pains and penalties of all
" the aforesaid laws recited in this act for such their meeting,
" notwithstanding his taking the oaths, and making and sub" scribing the declaration aforesaid."
"
"
"
"

t Sect. 5. But by 1 Will, and Mary, c. 18. s. 6. " NothingDissentcrs shall
herein contained shall exempt any of the persons aforesaid Pay tithes> »nd
from paying of tithes or other parochial duties, or any other
parocl"*'
duties to the church or minister, nor from any prosecution in
any ecclesiastical court or elsewhere for the same."

t Sect. 6. By 1 Will, and Mary, c. 18. s. 7. " If any person
" dissenting from the Church of England as aforesaid shall here" after be chosen, or otherwise appointed to bear the office of
" high constable or petty constable, churchwarden, overseer of
" the poor, or any other parochial or ward office, and such per"' son shall scruple to take upon him any of the said offices in
" regard of the oaths, or any other matter or thing required by
the law to be taken or done ,in respect of such office, every
" such person shall and may execute such office or employ" ment by a sufficient deputy, by him to be provided, that
" shall comply with the laws on this behalf. Provided the said
" deputy be allowed and approved by such person or persons
" in such manner as such officer or officers respectively should
" by law have been allowed and approved."

If any Protes^"chose'i
to ^ pa.risti or
ward office, and
[Jj™!^'"
jie mav
'
by deputy.

t Sect. 7. By 1 Will, and Mary, c. 18. s. 8. " No person dissenting from the Church of England in holy orders, or pretended holy orders, or pretending to holy orders, nor any
preacher or teacher of any congregation of dissenting Protestants, that shall make and subscribe the declaration aforesaid, and take the said oaths at the general or quarter sessions
of the peace to be held for the county, town, part or division
where such person lives, which court is hereby empowered to
" administer

Protestant Dis»enting Minisniate'and^ubscribe the decla™tio"thin'*ndke
apep°oves0f tne
Thirty-five Artides, shall not
belttblet01"y

"
"
"
"
"
"
"

OFFENCES AGAINST RELIGION.

406
of the pains and
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14 Car. 2. c. 2.
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" administer the same, and shall also declare his approbation of,
"and subscribe the Articles of Religion mentioned in the 13
" Eliz. c. 2. except the Thirty-fourth, Thirty-fifth, and Thirty" sixth* a"d these words of the Twentieth Article, viz. ' The
" Church hath power to decree rites or ceremonies, and autho" rity in controversies of faith,' shall be liable to any of the pains
" or penalties mentioned in an act made in the 1 7 Car. 2. c. 2.
" nor the 22 Car. 2. c. 1. for or by reason of such persons
" preaching at any meeting for the exercise of religion ; nor to
" the penalty of one hundred pounds mentioned in 13 and 14
" Car. 2. c. 2. for officiating in any congregation for the exer" cise of religion permitted and allowed by this act."

The taking the
t Sect. 8. But by 1 Will, and Mary, c. 18. s. 9. it is prooaths and sub- vided, " That the making and subscribing the said declaration,
scribing the de- « an(j tne taking the said oaths, and making the declaration of
cl'ii'iitiun (itid
■
•
•
approving the " approbation and subscription to the said Articles, in manner
Articles to be • " as aforesaid, by every respective person or persons hereinregistered at the u before-mentioned, at such general or quarter sessions of the
* * peace as aforesaid, shall be then and there entered of record
" in the said court, for which sixpence shall be paid to the clerk
" of the peace, and no more. Provided that such person shall
" not at any time preach in any place but with the doors not
" locked, barred, or bolted, as aforesaid."
Anabaptists
t Sect. 9. By 1 Will, and Mary, c. 18. s. 10. " And as
exempted from " some dissenting Protestants scruple the baptizing of infants,
the tutuus* °f " li ls enacte<*' That every person in pretended holy orders, or
" pretending to holy orders, or preacher, or' teacher, that shall
'•' subscribe the aforesaid Articles of Religion, except before ex" cepted, and also except part of the Seven-and twentieth Article
" touching Infant Baptism, and shall take the said oaths, and
" make and subscribe the declaration aforesaid, in manner afore" said, every such person shall enjoy all the privileges, benefits,
" and advantages which any other dissenting minister, as afore" said, might have or enjoy by virtue of this act."
Protestant Disf Sect. 10. By 1 Will, and Mary, c. 18. b. 11. " Every
seining Minis- « teacher or preacher in holy orders, or pretended holy orders,
ters exempted
, .
.r.
, J
,
r
■
i
from serving on that 18 a minister, preacher or teacher or a congregation, that
juries and from " shall take the oaths herein required, and make and subscribe
office"d " l'le declarati°n aforesaid, and also subscribe such of the afore* said Articles of the Church of England as are required by this
" act in manner aforesaid, shall be thenceforth exempted from
(a) By 2 Geo. 3. " serving upon any jury, or from being chosen or appointed to
c. 20. they are " bear the office of churchwarden, overseer of the poor, or any
from"er™iug in " otner parochial or ward office, or other office in any hundred
the militia.
" of any shire, city, town, parish, division, or wapentake (a)."
A justice of the
peace may reoutre any per*
son who goes to
a Dissenting
meeting-house,
to take the oaths
and make the
declaration.

»
"
"
"

t Sect. 11. By 1 Will, and Mary, c. 18. s. 12. " Every justice
0f the peace may require any person that goes to any meeting
/>
•
r
.™
* ■
.
*
'or exercise of religion, to make and subscribe the declaration
aforesaid, and also to take the oaths or declaration of fidelity
hereinafter-mentioned, in case such person scruples the taking
,
.l
j
r i i
%
i • •
r-L
°* an oath > anrt upon rtliisal thereof, such justice of the peace
.
" is
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" is hereby required to commit such person to prison without
" bail or mainprise, and to certify the name of such person to
" the next general or quarter-sessions of the peace to be held
" for that county, city, town, part or division where such per" son then resides ; and if such person so committed shall, upon
" a second tender at the general or quarter sessions, refuse to
" make and subscribe the declaration aforesaid, such person re*' fusing shall be then and there recorded, and he1 shall be taken
" thenceforth, to all intents and purposes, for a Popish recusant
" convict, and suffer accordingly, and incur all the penalties and
" forfeitures of all the aforesaid laws."
t Sect. 12. By 1 Will, and Mary, c. 18. s. 13. " And as there Quakers ex** are certain other persons, dissenters from the Church of Eng- emPted" land, who scruple the taking any oath (1), it is enacted, that every
" such person shall make and subscribe the aforesaid declara" tion, and also this declaration of fidelity :
f Sect. 13. " ' I, A. B. do sincerely promise and solemnly
" declare before God and the world, that I will be true and faith" ful to his Majesty King George the Third ; and I do solemnly
" profess and declare, that I do from my heart abhor, detest,
" and renounce as impious and heretical, that damnable doc" trine and position, that princes excommunicated or deprived
" by the Pope, or any authority of the See of Rome, may be
" deposed or murdered by their subjects, or any other whatsor
ajtjji
.\_
e ■
■
" ever. And 1 do declare, that no foreign prince, person, pre" late, state, or potentate, hath, or ought to have, any power,
" jurisdiction, superiority, preeminence or authority ecclesiastical
" or spiritual within this realm (a).' "

Declaration of
fidelity.
Burr-

^0\S5^post:,
sect. 23. another
form of decluration appointed. .

" And shall subscribe a profession of their Christian belief in
" these words :
"
"
"
"

t Sect. 14. " 'I, A. B. profess faith in God the Father, and Profession of
in Jesus Christ his eternal son, the true God, and in the Holy
Chlistian
Spirit, one God blessed for evermore ; and do acknowledge
the holy Scriptures of the Old and New Testament to be
gee post.
given by divine inspiration (b).' "
sect. 23.

'* Which declaration and subscription shall be made and en" tered of record at the general quarter sessions of the peace for
" the county, city, or place where every such person shall then re" side. And every such person that shall make and subscribe the
" two declarations and professions aforesaid, being thereunto
" required, shall be exempted from all the pains and penalties
" of all and every the aforementioned statutes made against
" Popish recusants, or Protestant nonconformists, and also
" from the penalties of 5 Eliz. c. 1. for or by reason of such per" sons not taking or refusing to take the oath mentioned in the
" said act; and also from the penalties of 13 and 14 Car. 2. c. 4.
" and enjoy all the other benefits, privileges, and advantages,
" under the like limitations, provisoes, and conditions, which
" any
(1) See 7 & 8 Will. 3. c 34. and the case of Acheson v. Everet, Cowper, 387. and t Burn, E. L.
18. for cases in which a Quaker may male affirmation. See also 8 Geo. 1. c. 6.
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*' any other Dissenters shall or ought to enjoy by virtue of this
" act."
If any person
f Sect. 15. But by 1 Will, and Mary, c. 18. s. 15. it is provishall refute to de(, „ That ;n case
person shall refuse to take the said
take the oaths
.
.
ij
i
i-i'
.
when tender- " oaths, when tendered to them, which every justice of the
ed by a justice "peace is hereby empowered to do, such person shall not be
orat Uie ses- " admitted to make and subscribe the two declarations aforesaid,
sions, such per, " though required thereunto, either before any justice of the
sons shall not " peace, or at the general or quarter sessions, before or after any
niake tlietwo0 " conv'ct'on OI Popish recusancy, as aforesaid, unless such perdeclarations
" son can, within thirty-one days after such tender of the declaaforcaaid, with- " rations to him, produce two sufficient Protestant witnesses to
hinis^tobc a " test'fy "Pon oatn tnat thev believe him to be a Protestant DisProtestant Dis- " senter, or a certificate under the hands of four Protestants
seuter.
" who are conformable to the Church of England, or have taken
" the oaths and subscribed the declaration above-mentioned, and
" shall also produce a certificate under the hands and seals of
" six or more sufficient men of the congregation to which he
" belongs, owning him for one of them."
The proof to be f Sect. 16. By 1 Will, and Mary, c. 18. s. 15. " Until such
under the hands " certificate under the hands of six of his congregation, as afore°re1Xtiou "fcc °* " sa'^' "* Pr°duced, ar,d tw0 Protestant witnesses come to attest
" his being a Protestant Dissenter, or a certificate under the
" hands of four Protestants, as aforesaid, be produced, the jus" tice of the peace shall, and hereby is required to take a recog" nizance with two sureties in the penal sum of fifty pounds, to
" be levied of his goods and chattels, lands and tenements, to
" the use of the king and queen, their heirs and successors, for
" his producing the same ; and if he cannot give such security,
to commit him to prison, there to remain until he has pro" duced such certificates, or two witnesses, as aforesaid."
The Lord's day
t Sect. 17. By 1 Will, and Mary, c. 18. s. 16. « All the laws
still to be ob- " made and provided for the frequenting of divine service on the
served.
« Lord's day, commonly called Sunday, shall be still in force
" and executed against all persons that offend against the said
" laws, except such persons come to some congregation or
" assembly of religious worship allowed or permitted by this
" act."
No Papist shall
b*VUiis act"661
Repealed a» to
the Trinity, by
»t. 53 Geo. 3.
c. 160.
PersonsdUturbing Prosents i'n'any
meeting-house,
or misusing any
wntu^minlsT
ter, shall forfeit
fifty pounds.

"
"
"
<«
"

f Sect. 18. By 1 Will, and Mary, c. 18. s. 17. "This act
sna" not extend to give any ease, benefit, or advantage to any
Papist or Popish recusant whatsoever; or any person that
shall deny in his preaching or writing the doctrine of the
BiesSed Trinity, as it is declared in the aforesaid Articles of
„
"
Religion.

t Sect. 19. By 1 Will, and Mary, c. 18. s. 18. " If any person
« or persons shall, willingly and of purpose, maliciously or con
" temptuously come into any cathedral, or parish church, chapel,
" or other congregation permitted by this act, and disquiet or dis« turb the same, or misuse any preacher or teacher, such person
" or Person9> upon proof thereof before any justice of peace, by
" two or more sufficient witnesses, shall find two sureties to be
*• bound
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"
"
"
"
"
'*

bound by recognizance in the penal sum of fifty pounds, and in
default of such sureties, shall be committed to prison, there to .
remain till the next general or quarter sessions; and upon con- sect3i.Pwhere
viction of the said offence at the said general or quarter ses- this offence,
sions, shall suffer the pain and penalty of twenty pounds, to the
(j," jU|ly
use of the king and queen, their heirs and successors. (a)
mwdefclony"
t Sect. 20. By 1 Will, and Mary, c. 18. s. 19. " No congrega- But such meet" tion or assembly for religious worship shall be permitted or ing-house must
" allowed by this act, until the place of such meeting shall be cer- ^eCyshopdc.f>
" tified to the bishop of the diocese, or to the archdeacon of that the diocese, or
" archdeaconry, or to the justices of the peace at the general or *° the quarter" quarter sessions of the peace for the county, city, or place in
re'Spei>
" which such meeting shall be held, and registered in the said tivcly register" bishop's or archdeacon's court respectively, or recorded at the ed.
" said general or quarter sessions; the register or clerk of the
" peace whereof respectively is hereby required to register the
" same, and to give certificate thereof to such person as shall de" mand the same, for which there shall be none greater fee nor
" reward taken than the sum of six-pence.
f Sect. 21. By 10 Ann. c. 2. s. 8. " If any person dissenting Protestant di»" from the Church of England, (not in holy orders, or pretended "iters not in
" holy orders, or pretending to holy orders, nor any preacher or p°etendedho°y
" teacher of any congregation,) who should have been entitled to orders, who
" the benefit of the Toleration Act, if such person had duly snal1' during
" taken, made, and subscribed the oaths and declaration, or oon,Pq™alify ac" otherwise qualified him or herself as required by the said act, cording to the
" shall be prosecuted upon, or by virtue of, any of the penal sta- Toleration Act,
" tutes from which Protestant Dissenters are exempted by the charged from all
" said act, shall at any time during such prosecution take, make, penalties.
" and subscribe the said oaths and declarations, or, being of the
" people called Quakers, shall make and subscribe the aforesaid
" declaration, and also the declaration of fidelity, and subscribe
" the profession of their Christian belief according to the said
act, or before any two Justices of the peace, such person shall
" be intitled to the benefit of the said act as fully and effectually
" as if such person had duly qualified himself within the time
" prescribed by the said act, and shall be thenceforth exempted
" and discharged from all the penalties and forfeitures incurred
" by force of any of the aforesaid penal statutes."
+ Sect. 22. By 10 Ann. c. 3. s. 9. " Any preacher, or teacher
" of any congregation of dissenting Protestants, duly, in all re" spects, qualified according to the Toleration Act, shall be
" allowed to officiate in any congregation, although the same be
" not in the county wherein he was so qualified, provided that the
" said congregation, or place of meeting, has been, before such
" officiating, duly certified and registered, or recorded, according
" to the said act: and such preacher or teacher shall, if required,
" produce a certificate of his having so qualified himself, under
" the hand of the clerk of the peace for the county or place where
" he so qualified himself; and shall also, before any justice of the
" peace of such county or place where he shall so officiate, make
" and subscribe such declaration, and take such oaths, as are
" mentioned in the said act, if thereunto required."
t Sect.

Dissenting
preachers duly
^ffid^inSy
dissenting cong'«gation in any
ducing'a°cenifil
cate, and taking
the, oath, if requlred'
See the case of
Re8- Peac».
2 Sali' 572'
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Dissenting
t Sect. 23. By 19 Geo. 3. c. 44. which declares the 1 Will,
preachers who and Mary, c. 18. to be a public net, " Every person dissenting
mat'e m^P,ub-° " from the Church of England, in holy orders, or pretended holy
scribe the decla- " orders, or pretending to holy orders, being a preacher or teacher
ration, &c. re- « Gf any congregation of dissenting Protestants, who, if he scrul3fiU>e is " P'e to uec'are ana" subscribe as required by 13 Eliz. c. 12. shall
shall be duly " take the oaths, and make and subscribe the declaration against
qualified on
« popery, required by the 6aid act of 1 Will, and Mary to be
subscrfbfng the " token, made, aud subscribed by Protestant dissenting ministers,
declaration
" and shall also make and subscribe a declaration in the words
l Will, and
« following:—' I A. B. do solemnly declare, in the presence of
andTheCi9Gco. " Almighty God, that I am a Christian and a Protestant, and as
3. c. 44.
" such that I believe that the scriptures of the Old and New
" Testament, as commonly received among Protestant churches,
" do contain the revealed will of God; and that I do receive the
" same as the rule of my doctrine and practice,'—shall be, and
" every such person is hereby declared to be, entitled to all the
" exemptions, benefits, privileges, and advantages of 1 Will, and
" Mary, c. 18. and 10 Ann. c. 2; and the justices of the peace at
" the general sessions of the peace where any Protestant dissent" ing minister shall live, are required to administer the last men" tioned declaration to such minister, upon his offering himself to
" make aud subscribe the same."
Protestant disSect. 24. By 19 Geo. 3. c. 44. s. 2. " No Protestant dissenter,
sentcrs shall not « so qualified, shall be prosecuted for teaching and instructing
be prosecuted. u y0lltn> as a tutor or schoolmaster, in any case whatsoever."
Sect. 25. But by 19 Geo. 3. c. 44. s. 3. it is provided, " That
" this qualification shall not entitle such dissenters to obtain or
" hold the mastership of any college or school of royal founda" tion, or of any other endowed college or school for the educa" tion of youth, unless founded since 1 Will, and Mary, for the
" immediate use and benefit of Protestant dissenters."
Upon these statutes the following determinations have been
Hutchinson and
his wife v.
3 LcvS37&'
Sec also Gibson's Codex,
5l9'

t Sect. 26. That if a man and woman, being dissenters, and
having qualified themselves pursuaut to the Toleration Act, be
niarried in the face of their congregation, properly licensed, in
the presence of witnesses, according to the statute, and after
banus published according to the discipline of the said congregation, and be afterwards libelled against in the ecclesiastical court
for incontinence and fornication, the courts of common law will
ttrZ^t g™t a prohibition.^)
all marriages not celebrated in a church or public chapel, except the parties be Quakers or Jews, are de
clared void.
Trebecn. Keith, + Sect. 27. That these statutes, being made to protect persons
3 Atk. 498.
Df tender consciences from penalties, do not extend to exempt
clergymen of the Church of England from the consequences of
acting contrary to the rules and discipline of the church; as for
officiating in a chapel of ease without a license from the bishop.

2 Burn's E. L.
t Sect. 28. That the Toleration Act does not extend to all
x79persons whatsoever who shall think fit to style themselves Pro
testant
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testant Dissenters, but in order to be entitled to the benefits of it,
they must first qualify as is therein directed; and therefore it
was said by Holt, chief justice, (a) that if a man be a professed (o) In Britton v.
churchman, and his conscience will permit him sometimes to go Standish>
to meetings, instead of coming to church, die Toleration Act shall 6 Mod" l90not excuse him, for it was not made for such sort of people.
+ Sect. 29. That a devise of an annuity to the minister of a Attornev-Gebaptist meeting-house is a good charitable use, and that the court neraJ»- Cock,
of Chancery will enforce its execution.
8 Vesev' 273>
+ Sect. 30. That if a house be granted to a dissenting minister
and others in trust, to suffer the said meeting-house to be for the
public worship of God by such congregation of Protestant dis
senters, commonly called Presbyterians, as shall attend the said
minister, or his successors, regularly and fairly chosen and ap
pointed to be the minister in the said meeting, the court will
grant a mandamus to the trustees to admit a minister regularly
elected, or to restore one improperly displaced ; but in order to
obtain a mandamus to be restored, it is necessary for the dissenting minister to shew a prima facie title to the office.

ReX «. Bonner,
* Burr. 1265.

Rc» „. jotham,
3 Term Rep.
*7*"

f Sect. 31. That if a certain tenement be certified to the quarter-sessions as a place set apart for the meeting of Protestant
dissenters, the court will grant a mandamus to the justices to register such place pursuant to the Toleration Act ; for in such case
the justices are merely ministerial.

Rex v. Justices
of D«by»nir*,
606'***' R*1''
2 Burr. 1043.
Ray- 1J5-

+ Sect. 32. That the court of King's Bench also will grant an Gibson, 304.
information for disturbing a congregation assembled for the pur
pose of divine worship in any meeting registered pursuant to the
Toleration Act.
t Sect. 33. And by the statute 1 Geo. 1. st. 2. c. 5. « If any
" persons unlawfully, riotously, and tumultuously assembled to" gether, to the disturbance of the public peace, shall unlawfully,
" and with force, demolish and pull down, or begin to demolish
" and pull down, any church or chapel, or any building for religi" ous worship certified and registered according to the Toleration
" Act, every such demolishing or pulling down, or beginning to
" demolish or pull down, shall be felony without clergy;"—and See post, tit.
the hundred is made liable to pay the damage thereby done.
" Riot."
By statute of 53 Geo. 3. c. 160. sect. 1. which is an act made in
favour of Unitarian dissenters, it is enacted, " That so much of
" an act passed in the 1 st of W. & M. entitled ' An act for exempt" ing his majesty's Protestant subjects dissenting' from the Church
" of England from the penalties of certain laws,' as provides that
" that act, or any thing therein contained, should not extend, or
" be construed to extend, to give any ease, benefit, or advantage
" to persons denying the Trinity as therein mentioned, &c. be,
" and the same is thereby repealed."
By sect. 2. of the same act, the act of 9 and 10 of K. W. entitled
" An act for the more effectual suppressing blasphemy and profaneness," so far as the same relates to persons denying as there
in respecting the Holy Trinity, is also repealed.
CHAP.

Penalties for
'^^"/iff^
peatafbyTt.sa
Geo. 3. c. 160.

(
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CHAP. XXVII.
OF OFFENCES AGAINST THE PUBLIC JUSTICE
OF THE KINGDOM.
Offences against the public justice of the kingdom, are,
1. Such as are committed by officers.
2. Such as are committed by common persons, without any re
lation to an office.
Offences by Officers seem reducible to the following heads:
First, Neglect, or breach of duty.
Secondly, Bribery.
Thirdly, Extortion.
As to the first of these offences, viz. Neglect, or breach of duty.
Co. Lit. 233,
vide the case of
theKingC^e0
Bambridgc,
MGeo^Tn an
information for
misfeasance as
accountant^ at
WhUchaU. **'

9 Co. 50.
Co. Lit. 233.
l. 30." 153
2 And. 119.
Hard. ISO.
I Sid. si!"3*
C. Car. 491.
(o)39H.6. 32.
20 Ed. 4. 5.
SHI*"' 54"
Flowden, 379.
L. Quin. Ed. 4.
II Ed 4 1

Sect. 1. I take it to be agreed, that in the grant of every office
w^atsoever> there is this condition implied by common reason,
t'iat tne grantee ought to execute it diligently and faithfully; for
since every office is instituted, not for the sake of the officer, but
^e £>°°d °f some other, nothing can be more just than that
^e wn0 elt^er neglects or refuses to answer the end for which his
office was ordained, should give way to others, who are both able
and willing to take care of it. And therefore it is certain, that an
°^ceT >s liable to a forfeiture of his office, not only for doing a
thing directly contrary to the design of it, but also for neglecting
to attend his duty at all usual, proper, and convenient times and
places, whereby any damage shall accrue to those by, or for;
whom he was made an officer.
And some have gone so far as to hold, that an office concern'nS tne administration of justice, or the commonwealth, shall be
forfeited for a bare non-user, whether any special damage be occasioned thereby or not; but this opinion doth not appear to be
warranted by any resolution in point, and the authorities (a)
which are cited to maintain it do not seem to come up to it.
However it cannot but be very reasonable, that he who so far
neglects a public office, as plainly to appear to take no manner
OI" care OI"
should rather be immediately displaced, than the
public be in danger of suffering that damage which cannot but
^e exPected some time or other from his negligence.

Sect. 2. But it would be endless to enumerate all the particu
lar instances wherein an officer may be discharged or fined; and
it also seems needless to endeavour it, because they are generally
so obvious to common sense as to need no explication ; for what
can be more plain than that a gaoler deserves to be discharged
0)9 Co. 50. and fined for (6) voluntarily suffering his prisoners to escape, or
(c) Rajm. 216. for (c) barbarously misusing them? What can be more evident
(<i) C. Jac. 426. than that a (</)sheriff is justly punishable for persuading a jury to
underprize
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underprize goods in the execution offierifacias, 8tc? And there- See 4 Comyns's
fore I shall leave the particular cases of this nature to every ?o^^'n
man's own judgment, which, from the consideration of the gene
ral rules above-mentioned, and the various circumstances of
every case, will easily discern how far each offence of this kind
deserves to be punished.
Under this head may be ranked another offence of deep malig
nity, namely, the oppression and tyrannical partiality of judges,
justices, and other magistrates in the administration of, and un
der colour of their offices. However, when this offence is pro
secuted, either by impeachment in parliament, or by information
in the court of King's Bench, (according to the rank of the
offenders,) it is punished with forfeiture of their office, either
consequential or immediate, fines, imprisonment, or other discre
tionary censure, regulated by the nature and aggravations of the
offence committed. Bl. Com. vol. 4. c. 10.
Duress by Gaolers.
Under this head may also be classed duress by gaolers; since
it is the duty of a gaoler to treat his prisoner with all the huma
nity and kindness not inconsistent with his safe custody, or with
the sentence of the law by which he is confined, and to prevent
abuses, Sec.
To prevent abuses by the extensive power which the law is
obliged to repose in gaolers, it is enacted by 14 Edw. S. c. 10.
" That if any keeper of a prison, or under-keeper, by too great
" duress of imprisonment, and by pain, make any prisoner that
" he hath in his ward to become an appellor against his will, he
" is guilty of felony."

Gaoler compel^om^™ear to
Prove"r? *P
i Hale, 640,
c
sinst 91.
2Init.589.
Sect. 2. And it is said to be no way material, whether the ap- 38i.
provement be true or false, or whether the appellee be acquitted
or condemned ; but at common law this offence was esteemed a
misprision only, unless the appellee were hanged by reason of
the appeal.

f Sect. S. It has been determined, that gaolers, as well de 4£<J
facto as de jure, are liable to attachment for contempt of court,'
43.53.'
and to fine, imprisonment, and forfeiture of office for gross and S8i.
palpable abuses; as in treating criminals with barbarity, extort- ^qJ*^*33'
ing money, not making lawful deliverance, or suffering them to 9C0I50.
escape ; and that if death be the consequence of their harsh Ray. 216.
treatment, it is felonious homicide.
2HaIk 151
5 Mod. 143. 3 Inst 91. Fost. 341.
+ Sect. 4. By 31 Car. 2. c. 2. s. 9- " If any person shall be When only to
" committed to any prison, for any criminal or supposed criminal be rem0,,e<1>
" offence, he shall not be removed from thence, unless it be by
" habeas corpus, or some other legal writ: or where he is removed
" from one prison or place to another, within the same county,
" in order to his trial or discharge ; or in case of sudden fire or
" infection, or other necessity; on pain that the person signing
" any warrant for such removal, and the person executing the
" same,
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" same, shall forfeit for the first offence one hundred pounds,
" and for the second two hundred pounds, to the party grieved."
"
"
"
"
"

f Sect. 5. But by 19 Car. 1. c. 4. s. 2. " On emergent occasions, as in case of infectious diseases, the sheriff or gaoler,
with the advice and consent of three or more justices may, if
they shall find it needful, provide other safe places (with the
owner's consent) for the removal of sick or other persons out
of the usual gaols."

Debtors and
f Sect. 6. By 22 and 23 Car. 2. c. 20. s. 13. " The gaoler
felons to be kept « sna|j not
keep, or lodge prisoners for debt and felons,
separate.
„. together jn one room or chamber ; but they shall be put, kept,
" and lodged separate and apart from one another in distinct
" rooms ; on pain of forfeiting his office, and treble damages to
" the party grieved."
Transports to be + Sect. 7. And by 31 Geo. 3. c. 46. s. <?• " As long as any
tv1* ouT""6- " Person un{Jer sentence of transportation shall continue in the
souers. " P"" " common gaol, the gaoler shall separate such convict, as far
" as conveniently may be, from every person in his custody,
" except prisoners convicted of felony."
Dalt. c. 170.

T Sect. 8. Nevertheless, it seemeth generally in all cases where
a man is committed to prison, especially if it be for felony, or
upon an execution, or but for a trespass or other offence, every
gaoler ought to keep such prisoner in safe and close custody ;
safe, that he cannot escape ; and close, without conference with
others or intelligence of things abroad.
Dalt. c. iro.
f Sect. 9. And therefore if the gaoler shall license a prisoner to
8 Co. 100.
g0 abroad for a time, and then to come again, or to go abroad
with a keeper, though he come again, yet these are escapes. (1)
To prevent exTo prevent the extortionate practices of sheriff's officers, the
t0 dew 'vide
statute of 32 Geo. 2. c. 28. enacts many regulations to save un32 G. 3. c. 28. fortunate debtors, when they are arrested, from the exactions of
bailiffs and other inferior officers of the law.
Of Bribery.
Bribery, in a strict sense, is taken for a great misprision of one
in a judicial place taking any valuable thing whatsoever, except
meat and drink of small value, of any one who has to do before
him any way, for doing his office, or by colour of his office, but
of the king only.
Sect.
(1) It is lawful for a gaoler to hamper liis pri who on account are found in arrenr, the words
soner with irons to prevent his escape. 1 H. H. being : " De serviantibus baUivis, camerarm et quUxu601. And Dalton says, that it is lawful for a 41 cunquereceptoribusqui adcompotum reddentT tenengaoler to keep a debtor charged in execution in " tur; concordatum est et statutum, quod cum domiirons (c. 170.) : for this he cites the authority of " mi* hujusmodi servient' dederit eit auditores compoti,
Lord Coke, 3 Rep. 44* Boyton's case, who there " et contingat ipsos esse in arreragiis super compotum
certainly says, " the sheriff may keep them who " suum omnibus allocatur et allocandis arrestentur eorare in execution in fetters and irons, to the end " para eorum et mittantur gaols et carceri manuciIt is
they may the sooner satisfy their creditors." But " pientur inferris, et sub bona custodia,
this piece of law may well be doubted, because also observable that in the comment upon the stat.
Coke, as his authority, refers to the words of the of W. 2. Lord Coke does not give it this construc
stat of W. 2. c. 11. " quod curceri manudpientur tion, but expressly says, that at common law a pri
" inferns" But it is most clear that by the stat. soner could not be put in irons ; in which he is con
it only refers to bailiffs, receivers, servants, &c. firmed by many older authorities.
3 Inst. 145.
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Sect. 2. But briber)' in a large sense is sometimes taken for s Inst. t49.
the receiving or offering of any undue reward, by or to any per- Hobart, 9.
son whatsoever, whose ordinary profession or business relates to I'l^hif'do
the administration of public justice, in order to incline him to do 2 Salkeld, 695.
a thing against the known rules of honesty and integrity ; for the 11 Mod- t93law abhors any the least tendency to corruption in those who are
any way concerned in its administration, and will not endure their •
taking a reward for the doing a thing, which deserves the severest
of punishments. (1)
Sect. 3. Also bribery sometimes signifies the taking or giving 3 In«t. 148.
of a reward for offices of a public nature. And surely nothing
can be more palpably prejudicial to the good of the public, than
to have places of the highest concernment, on the due execution
whereof the happiness of both king and people doth depend,
disposed of not to those who are most able to execute them, but
those who are most able to pay for them ; nor can any thiug be
a greater discouragement to industry and virtue, than to see
those places of trust and honour, which ought to be the rewards
of those who by their industry and diligence have qualified them
selves for them, conferred on such who have no other recom
mendation but that of being the highest bidders ; neither can any Vide Noy, 102.
thing be a greater temptation to officers to abuse their power by Moor,78i.
bribery and extortion, and other acts of injustice, than the con
sideration of the great expense they were at in gaining their
places, and the necessity of sometimes straining a point to make
their bargain answer their expectation.
'
For these reasons, among many others, it is expressly enacted
by 12 Rich. 2. c. 2. " That the chancellor, treasurer, keeper
" of the privy seal, steward of the king's house, the king's cham" berlain, clerk of the rolls, the justice of the one bench and of
" the other, barons of the exchequer, and all other that shall be
" called to ordain, name, or make justices of the peace, sheriff's,
" escheators, customers, comptrollers, or any other officer or
" minister of the king, shall be firmly sworn that they shall not
" ordain, name, or make any of the above-mentioned officers for
" any gift or brocage, favour or affection, nor that none which
" sueth by himself or by others, privily or openly, to be in any
" manner of office, shall be put in the same office, or in any other,
" but that they make all such officers and ministers of the best
" and most lawful men, and sufficient to their estimation and
" knowledge."
By 4 Hen. 4. c. 5. " No sheriff shall let his bailiwick to farm
" to any man, for the time that he occupieth such office, &c."
By 5 and 6 Edw. 6. c. 16. it is also enacted, " That if any vide Noy, 102.
" person shall bargain or sell, or take any reward, or promise of Moor, 781.
" any reward, for any office, or the deputation of any office, any
" way concerning the king's revenue, or the keeping of his castles,
" or the administration or execution ofjustice (unless it be such
" an
(1) There/ore to bribe persons, either by giving information will lie. 2 Ld. Ray. 1S77. 1 Black,
money or promises, to vote at elections of mem- 383. But the court will grant un information for
bers of corporations, which are erected for the sake this offence very cautiously, since the additional
of public government, is an offence for which, an penalties by statute. 1 Black. 380. Infra, sect. 7.
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" an office as had been usually granted before the making of the
" said act by the justices of the King's Bench or Common Pleas,
" or by justices of assize), that then every such person so bargain" ing or selling, or taking such reward, or promise, &c. shall not
" only forfeit, his right to such office, or to the nomination thereof,
" but also every person who shall give any such reward or pro" mise, &c. shall be adjudged a disabled person in law to hare
" or enjoy such office, &c."
In the construction of this statute of 5 and 6 Edw. 6. c. 16.
the following points have been resolved.
C. J»c. 469.
3 Inst 148.
2 l!ev4289
2 Ven. 187!

Sect. 4. First, That the offices of chancellor, register, and
commissary in ecclesiastical courts, are within the meaning of the
statute, inasmuch as those courts do not only determine matters
which are brought before them merely pro salute anitna, but also
have the decision of disputes concerning the lawfulness of matri
mony and legitimation of children, which touch the inheritance
of the subjects, and also hold plea of legacies and tithes, &c. in
which respects they are courts of justice ; but it hath been ad
judged, that no office in fee is within the statute.

s Lev. 151.
Hobart, 75.
C>C»t^Mi^
c! Jac. 386.'

Sect. 5. Secondly, That one who makes a contract for an
office, contrary to the purport of the said statute, is so far disabled to hold the same, that he cannot at any time during his
''fe De restored to a capacity of holding it by any grant or dispen
sation whatsoever.

Saik. 466. 468.
6 Mod. 234.
CCEIU2529
530.
'
l And. 107.
150,

Thirdly, That a bond by a deputy of an office to pay a certain sum at all events, is within the statute, and consequently
totaMy void, though it also contain other conditions which, if
they stood by themselves, would be good ; but not a bond to pay
half the profits of a certain sum out of the profits of the office
for a deputation.

Salkeld,4ii.

Fourthly, That the statute extends not to officers in the
plantations.
As to how bribery is punishable.

3 Inst 145.
Sect. 6. It is said, that, at common law, bribery in a judge, in
l Hale, 262.
relation to a cause depending before him, was looked upon as
C.^ac! 625.5
an °ffence °f so heinous a nature, that it was sometimes punished
l Rush. Col. 31. as high treason before the 25 Edw. S; and at this day it is cer
tainly a very high offence, and punishable, not only with the for
feiture of the offender's office of justice, but also with fine and '
imprisonment, &c.
SInst 148.

Sect. 7. Also all the other above-mentioned kinds of bribery,
taken in a large sense, seem to be punishable with fine and im
prisonment, &c. And in the time of King James the First, the
Earl of M. lord high treasurer of England, being impeached by
the commons for refusing to hear petitions referred to him by
the king till he had received great bribes, and for other such like
misdemeanors, was, by sentence of the lords, deprived of all his
offices, and disabled to have any for the future, or to sit in the par
liament,
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liament, and was fined fifty thousand pounds, and imprisoned
during the king's pleasure. (2)
f Sect. 8. And it is enacted by 7 and 8 Will. 3. c. 7. " That
" all contracts, promises, bonds, and securities whatsoever, made
* or given to procure any return of any member to serve in par" liament, or thing relating thereunto, shall be adjudged void ;
" and that whoever makes or gives such contract, security, pro" mise, or bond, or any gift or reward, to procure a false or
" double return, shall forfeit .£300; one third to the king; one
" third to the poor; one third to the informer; to be recovered
" by action or information. (3)
T Sect. Q. And it is further enacted by 2 Geo. 2. c. 24. " That 3 Burr. mo.
" if any person having or claiming a right to vote at any election 1304.
" for members of parliament, shall ask, receive, or take any j^'"^3^ ■
" money, or other reward, by way of gift, loan, or other device,
" or agree or contract for any money, gift, office, employment,
" or other reward whatsoever, to give his vote, or to refuse or
" forbear to give his vote in any such election, or if any person
" by himself, or any person employed by him, doth or shall by
" any gift or reward, or by any promise, agreement, or security
" for any gift or reward, corrupt or procure any person or per" sons to give his or their vote or votes, or to forbear to give his
" or their votes in any such election, such offender shall for every
" offence forfeit £500, together with full costs of suit, by action
" or information at Westminster. And any person offending in
" any of the said cases, from and after judgment has been so
" obtained against him, or by summary action, or prosecution, or
" being any otherwise lawfully convicted thereof, shall be for ever
" disabled to vote in any election for members of parliament, or
" to hold, exercise, or enjoy any office or franchise as a member
" of any city, borough, town corporate, or cinque port, as if he
" was dead."
Sect. 10. But it is further enacted, " That if such offender,
" within twelve months next after such election, discover any
" other offender, so that he be thereupon convicted, such of" fender so discovering, and not having been before that time
" convicted of any offence against this act, shall be indemnified
" and discharged from all penalties and disabilities which he shall
" then have incurred by any offence against this act. Provided
" the prosecutions be commenced within two years, which com" mencement shall be (by 9 Geo. 2. c. 38.) the actual arrest,
" summons, or service of process. (4)
Of
(8) This was the case of the Earl of Middlesex,
An attempt to induce a man to advise the ling,
who had been raised by Buckingham's interest under the influence of a bribe, is criminal, though
from the rank of a London merchant to be lord never carried into execution, 4 Burr. 8499. Offerhigh treasurer of England, but having incurred the ing money to a privy councillor to procure the redispleasure of his patron, the favourite vowed re- version of an office in the gift of the crown, has
venge, and employed all his credit with the com- been adjudged a misdemeanour, and punishable by
mons to procure the impeachment of the treasurer ; information, Rex t>. Vaughan.
but the charges against him were neither numerous
(3) But if it appears to be a void election, an
nor important, the whole measure very dissatisfac- action for this penalty is not maintainable. Ld.
tory to the king, and the fine was remitted upon Ray. 904.
the accession of Charles the First. Pari. Hist. vol.
(4) This statute does not take away the comvi. p. 191.
mon law process by indictment or information for
bribery
VOL. I.
EE
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Of Extortion.
In treating of extortion, I shall consider,
1. What shall be called extortion.
2. How it shall be punished.
As to the First Point, viz. What shall be called extortion.
Co. Lit. 368.
3 Init 149
C. Car. 438.
448.
Hatton, 53.
3 Inst. 68.
1 Ray. 149. 11
2 Inst. to9.
Co. Lit. 368.

Seer. 1 . It is said, that extortion in a large sense signifies any
oppression under colour of right; but that in a strict sense it
signifies the taking of money by any officer, by colour of his
office, either where none at all is due, or not so much is due, dr
where it is not yet due.
'
Mod. 80. 137. Salkeld, 3S'i.
Sect. 2. It is said, that at the common law, which was affirmed
by the statute of Westminster the first, c. 26. it was extortion for
any sheriff, or other minister of the king, whose office did any
way concern the administration or execution of justice, or the
common good of the subject, to take any reward whatsoever for
4f£d.3. 4,5. doing his office, except what he received from the king. And
2R.Abr. 266. surely this was a most excellent institution, highly tending to
Cro. Cir.250. promote the honour of the king, and the ease of the people, and
hath been always thought to conduce so much to the public good,
4 Inst 274.
that all prescriptions whatsoever which have been contrary to it,
« lust 209
nave Deen h°'o!en to be void; and upon this ground it hath been
resolved, that the prescription by virtue whereof the clerk of the
market claimed certain fees for the view and examination of all
weights and measures, 8tc. was merely void.
21 H. 7. 17.
Sect. 3. But it hath been holden, that the fee of twenty-pence,
commonly
bribery at elections for members of parliament. obtains a verdict, is the true discoverer. 4 Burr.
But as the offender would be equally liable to the 2286. And although a verdict is not a conviction
penalties of the statute, vide 1 Black. 524. the until it be completed by a judgment, yet, after it
court will not grant an information until the two is so completed, which the court will grant leave to
{rears are expired, 3 Burr. 1335. except in particu- do, it will relate back to the time of the original
on particular reasons, 3 Burr. discovery. Ibid. 1 Black. 665. Vide
also The
ar c i, founded
'
"
1340. And it seems as if the court would adjourn Cricklade Case, one volume octavo, published by
passing sentence on a conviction by indictment, E. Brooke, 1735. also 22 Geo. 3. c 31.
on the defendant's entering into a recognizance to
If the elector is bribed by a friend of the candiappear on the day when the time limited for bring- date, and exchanges a note to insure the vote, it is a
ing the qui tarn action will expire, 3 Burr. 1359 ; bribery within the act, although the elector voted
but the court will not, after that time has elapsed, for the opposite party. 3 Burr. 1235. 1 Black.
prolong; the
t judgment on account of the defendant's 317. And so also is laying a wager with the voter
having
aving irindicted one of the witnesses upon whose that he does not vote for=a particular candidate,
testimony he was convicted, because being so much Loft, 552. Vide also Allen v. Hearne, Mich. 26
interested he could not be admitted a witness. Geo. 3. 1 Term. Rep. 56. And by giving the
3 Burr. 1388. l Black. 404. Nor will they stay elector money, he admits his right "to vote, and
U>e judgment on the postea in an action for this in- shall not be permitted afterwards to controvert it
jury, on affidavits that the defendant is a dis- 3 Burr. 1586. Nor is it necessary that the candicoverer. 3 Wilson, 35. Nor will they grant a new date should have declared himself at the time the
trial because a witness was particeps crimhm. Saver, bribe wns given, because asking a vote for him on290. But they will grant a new trial if, upon a der the title of the candidate's friend, makes him a
•pecial case, the jury have not found who was the candidate. Coomb v. Pitt 5 Geo. 3. 1 Black. 523.
first discoverer, although they find that the defend- Nor is it necessary that the person bribed should
ant produced a judgment by which it appeared actually have a right to vote. 3 Wils. 35. But in
that be had obtained a verdict against a third per- an action the declaration must state what the deson upon this act; for it docs not follow conclu- fendant received or took as a reward, and whether
lively that the person who obtains the verdict is money, or what particular species of reward,
uecessarily the discoverer. 4 Burr. 2504. 2469. not indefinitely and disjunctively, " that he took a
And it has been determined, that the person who " reward ;" and being npon a criminal charge, this
an affidavit of the fact upon which another defect is not helped by verdict, 4 Burr. 2471.
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commonly called the bar-fee, which hath been taken, time out of
mind, by the sheriff, of every prisoner who is acquitted, and also
the fee of one penny, which was claimed by the coroner of every
visne, when he came before the justices in eyre, are not within
the meaning of the statute, because they are not demanded by
the sheriff or coroner for doing any thing relating to their offices,
but claimed as perquisites of right belonging to them, whether
they do any thing or not. But there seemeth to be no necessity
for this distinction, for it cannot be intended to be the meaning
of the statute to restrain the courts ofjustice, in whose integrity
the law always reposes the highest confidence, from allowing
reasonable fees for the labour and attendance of their officers.
For the chief danger of oppression is from officers being left at
their liberty to set their own rates on their labour, and make
their own demands; but there cannot be so much fear of these
abuses while they are restrained to known and stated fees, settled
by the discretion of the courts, which will not suffer them to be
exceeded without the highest resentment. (1)

419
t Inst. jio.
* Inst- 176^-P,C' 49-

21 H. r. 17.
Co. Lit. 368.

Sect. 4. Also it having been found by experience, that gene
rally it is in vain to expect that any officers who depend upon a
known fixed salary, without having any immediate benefit from
any particular instances of their duty, should be so ready in
undertaking, or diligent in executing them, as they would be if
they were to have a present advantage from them, it hath been
thought expedient to permit them to take certain fees in many
cases, but it is certain that they are guilty of extortion if they 3Tnstl4g
take any thing more. Also it hath been resolved, that a promise y inst 210'_
to pay them money for the doing of a thing which the law will Co. Lit 368.
not suffer them to take any thing for, is merely void, however gj*4^br- 6"
freely and voluntarily it may appear to have been made; for if 1 Roll. 313.
once it should be allowed that such promises could maintain an Noy, 76.
action, the people would quickly be given to understand how i/???^5r"
kindly they would be taken, and happy would that man be who jioor, 468. 523.
could have his business well done without them. (2)
C. Jac 103.
As to the Second Point, viz. How extortion shall be
puuished.
11 Mod. 82.
Sect. 5. There is no doubt, but that at common law it is g^Vs.*"' 32severely punishable at the king's suit, by fine and imprisonment; Rayin. 315.
and also by a removal from the office, in the execution whereof 2 [nsU 209■.
' • . .
3 Leon. 268.
it was committed.
3 Ed. 1. c. 26.
Sect. 1 Strange, 74.
(1) For the fees allowed to the several officers, gaolor to obtain money from his prisoner by any
vide 3 Com. Dig. 393, 324. 1 Modern, 5. 11 colourable means. 8 Mod. 226. Stra.575. Or
Modem, 89. Ld. Ray. 4. 1 03. 9 and 10 Will. 3. in a church-warden colore officii. 1 Sid. 307. In a
c. 41. 29 Hiz. c. 4. 3 Jac 1. c. 7. 10 and 11 miller, if he takes more for toll than is due by cusWilL 3. c. S3, s. 8. 3 Geo. 1. c. 15. 17 Geo. 3. torn. Ld. Ray. 149. Or a commissary for absoluc. 26. s. 6. Cro. Cir. 253.
tion. 3 Leo. 268. Or a ferryman more for his
(2) It h extortion to oblige an executor to prove ferry. 4 Mod. 101. Or to seize upon the place
a wHI in the bishop's court, and to take fees there- where a fair is held, and by building stalls, to force
on, knowing the same to have been proved in the an exorbitant price for them. Ld. Ray. 150. Or
prerogative court. Strange, 73. Or in a sheriff's in an under-sheriff to refuse to execute process till
' to admit a prisoner to bail, upon an agree- his fees are paid. Salk. S30. Or to take a bond
ment to receive a certain sum when the prisoner for his fee before execution is sued out. Hut. 53.
should pay to a third person another snrn of Or for a coroner to refuse his view until his fees be
money. 2 Burr. 924. To arrest a man in order to paid. 3 Inst. 149.
obtain a release from him. 8 Mod. 189. In a
E E2
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Sect. 6. Also extortion in sheriffs, escheators, bailiffs, gaolers,
the king's clerk of the market, and other inferior ministers and
officers of the king, whose offices do any way concern the admi
nistration or execution of justice, or the common good of the
subject, or for the king's service, hath a further additional punish
ment by the above-mentioned statute of Westminster, by which
it is enacted, "That no sheriff, nor other king's officer, shall take
" any reward to do his office, but shall be paid of that which they
" take of the king, and that he who so doth, shall yield twice as
" much, and shall be punished at the king's pleasure." (3)
Altering and Vacating Records by Clerks.
The offence of altering and erasing of records by clerks, which
is an offence against the Public Justice, has already been treated
of under the title of " Forgery," vide ante, p. -66.

OFFENCES AGAINST PUBLIC JUSTICE BY
PRIVATE PERSONS.
The offences against public justice, which may be committed
by private persons, may be reduced to the following heads:—
1. Personating others in courts ofjustice.
2. Returning from transportation.
3. Practising as an attorney after having been convicted of
perjury, &c.
4. Perjury and subornation of perjury.
5. Conspiracy.
6. Maintenance.
7. Champerty.
8. Embracery.
9- Buying or selling a pretended title.
10. Compounding a penal action, without leave of the court,
by common informer.
1 1 . Breach of prison, rescue, escapes, &c.
1 . Personating others in Courts of Justice.
By stat. 21 J. 1. c. 26. it is enacted, " All and every person
" and persons who shall acknowledge, or procure to be acknow" ledged, any fine or fines, recovery or recoveries, deed or deeds
" inrolled
(3) And an action lies to recover the double
value, 3 Com. Dig. 323. But the indictment
which may be brought at the sessions, Sir. 73. or
information, must state the fact particularly, S Leo.
268. 25 Edw. 3. st. 3. c. 9. 11 Mod. 80. It
must also specify the time when the offence was
committed, 4 Mod. 101. 103. But although it be
omitted to be stated for what the thing extorted
was taken, yet it is good after verdict, Sid. 91.
And, in general, the King's Bench will oblige the

party to demur to a defective indictment for ex
tortion, 5 Mod. IS. And whatever may be the
sum, if there is proof only of a shilling taken, the
defendant is guilty; for the taking is the offence,
and not the contract, Ixl. Ray. 149. And lie also
who assists is equally guilty, for there are no ac
cessaries in extortion, Sir. 73. Extortion may be
laid in any county, by the 31 Eli*, c. 5. Sed vide
2 Hawkins, ch. 26. s. 50.
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" inrolled, statute or statutes, recognizance or recognizances, bail
" or bails, judgment or judgments, in the name of any other per" son or persons, not privy or consenting to the same, and being
" thereof lawfully convicted or attainted, shall be adjudged, de" creed, and taken to be felons, and suffer the pains of death,
" and incur such forfeitures and penalties as felons convicted or
" attainted lose and forfeit, without the benefit of clergy to be
" allowed to any such offender (saving corruption of blood and
" loss of dower).
Sect. 2. Not to extend " to any acknowledgments acknow" ledged by any attorney or attornies of record, for any person or
" persons against whom any such judgment or judgments shall
" be had or given."
Sect. 3. In the construction hereof it has been holden, that if a
man personate another in the county of A. in putting in bail be
fore a judge, and the bail be filed in the county of B. the trial
shall be in the county of A.
+ Sect. 4. Also it seems, that the bare personating of bail before a judge is no felony, unless the bail be filed.
•)■ Sect. 5. It seems also, that if bail be put in in the names of
persons who have no existence, the offender cannot be prosecuted upon this statute for felony, in having personated bail; but
the court may order him to be set on the pillory for the misde
meanour.
t Sect. 6. It seems also, that if the person personated can
clearly make out the fact upon affidavit, the court will relieve him
from the liability of payment by vacating the record.
t Sect. 7. By 4 Will, and Mary, c. 4. s. 1. it is enacted, " That
" the chief justice, and other the justices of the court of King's
" Bench for the time being, or any two of them, whereof the
" chief justice for the time being to be one for the said court of
" King s Bench, and the chief justice of the court of Common
" Picas, and other the justices there for. the time being, or any
" two of them, whereof the chief justice of the same court to be
" one for the said court of Common Pleas, and also the chief
" baron and barons of the quoif of the court of the Exchequer for
■" the time being, or any two of them, whereof the chief baron for
" the time being to be one for the said court of Exchequer, shall
" or may, by one or more commission or commissions under the
" several seals of the said respective courts, from time to time, as
" need shall require, impower such and so many persons, other
" than common attornies and solicitors, as they shall think fit and
" necessary, in all and every the several shires and counties within
" the kingdom of England, dominion of Wales, and town of BerV wick upon Tweed, to take and receive all and every such recog" nizance or recognizance of bail or bails, as any person or per" sons shall be willing or desirous to acknowledge or make before
" any of the persons so impowered, in any action or suit depeud" ing, or hereafter to be depending, in the said respective courts,
*' or any of them, in such manner and form, and by such recog" nizance or bail-piece, as the justices and barons of the said re" spective courts have used to take the same ; which said recog" nizance

2 Jon. 64.

Contra !n the
rtP°rt of thc
Tvta^3o'i,30i.
Anonymous,
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Chiefjustice,
&c- may malie
e"ceptCattomies
and solicitors,
commissioners
u^e'^mjn)^,m

OFFENCES AGAINST PUBLIC JUSTICE.

Bk. I.

Justices, &c. to
TC Vu 'on affi
davit of due
execution.

" nizance or recognizance of bail or barl-piece, so taken as afore" sa"^' s^a^ ^e tran8imtted to some, or one, of the justices or
" barons of the said respective courts where such action or suit
" shall be depending, who, upon affidavit made of the due taking
" of the recoguizance of such bail or bail-piece by some credible
" person present at the taking thereof, such justice or baron shall
" receive the same, upon payment of such fees as have been
" usually received for the taking of special bails by the justices'
" and barons' clerks, and other the officers of the said respective
Bail taken be- " courts ; which recognizance of bail or bail-piece, so taken and
kVH? 08 * " transmitted» snal1 te of tue ,ike «ffect as if tne same were
" taken de bene esse before any of the said justices and barons;
" for the taking of every which recognizance or recoguizances of
" bail or bail-piece, the person or persons so impowered shall
" receive only the sum or fee of two shillings, and no more."

Power given to
justices, &c. to
justifying, but
not to order the
Pmon 3 *PpLarance.

f Sect. 8. By 4 Will, and Mary, c. 4. s. 2. it is further enacted) «That the justices and barons respectively in the several
" courts shall make such rules and orders for the justifying of
" such bails, and making of the same absolute, as to them shall
" seem meet, so as the cognizor or cognizors of such bail or bails
u^
compelled to appear in person in any of the said courts,

London Stc
saved.

"
"
"
"
"
"
"

to justify him or themselves, but the same may and is hereby
directed to be determined by affidavit or affidavits duly taken
before the said commissioners, who are hereby impowered and
required to take the same, and also to examine the sureties
upon oath touching the value of their respective estates, unless
tne cognizor or cognizors of such bail do live within the cities
of London and Westminster, or within ten miles thereof."

»izem»toke'
bail.

t Sect. 9. By 4 Will, and Mary, c. 4. s. 3. it is further euacted, " That any judge of assize, in his circuit, shall and may
" take and receive all and every such recognizance and recog" nizance of bail or bails as any person shall be willing and de" sirous to make and acknowledge before him, which being
" transmitted in like manner as aforesaid, shall (without oath) be
" received in manner as aforesaid, upon payment of the usual
** fees."
Felony for any
f Sect. 10. By 4 Will, and Mary, c. 4. 8. 4. it is further enbaiTin another acted> " That any person or persons who shall, before any pen
man's name,
" son or persons impowered by virtue of this act as aforesaid, to
21 Jac i.e. 26. " take bail or bails, represent, or personate any other person or
" persons, whereby the person or persons so represented and
" personated may be liable to the payment of any sum or sums
" of money for debt or damages to be recovered in the same suit
" or action, wherein such person or persons are represented and
" personated, as if they had really acknowledged and entered into
" the same, being lawfully convicted thereof, shall be adjudged,
" esteemed, and taken to be felons, and suffer the pains of death,
" and incur such forfeitures and penalties as felons in other cases
" convicted or attainted do by the law of England lose and for" feit."
Of
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2. Of Returningfrom Transportation.
t Sect. 1. By 4 Geo. 1. c. 11. s. 1. " All offenders convicted Transportation
" of grand or petit larceny, or any other felonious taking, except t0 A™*"08" the buying or receiving of stolen goods, whose crimes are
" within the benefit of clergy, and for which they are liable only
" to be burned in the hand or whipped; and also all offenders
" whose crimes, on conviction, exclude them from the benefit of
*' clergy, to whom his majesty shall extend his royal mercy, on
" condition of such transportation, signified under the great seal,
" by one of the principal secretaries of state, shall and may be
" transported to America for seven years."
Sect. 1. By 4 Geo. 1. c. 11. s. 1. " All offenders convicted of
" knowingly buying or receiving stolen goods, to whom such
" conditional mercy shall be extended generally, shall be trans" ported to America for the term of fourteen years, or such other
" term as shall be made part of such condition."
Sect. 3. By 4 Geo. 1. c. 11. s.2. " If any offender or offenders,
" so ordered to be transported for any term of seven years, or
" fourteen years, or other time or times as aforesaid, shall return
" into any part of Great Britain or Ireland before the end of his
" or their said term, he or she so returning as aforesaid, shall be
" liable to be punished as any person attainted of felony, without
" the benefit of clergy, and execution shall and may be awarded
" against such offender or offenders accordingly." Provided
nevertheless, " That the king may at any time pardon, and dis" pense with any such transportation, and allow of the return of
" any such offender or offenders from America, upon the terms
" as described in the act."
+ Sect. 4. And whereas some felons ordered for transportation
have already, and others may, come on shore, and return to
Great Britain, before they have been actually transported to
America, or may break gaol, or escape before such transporta
tion; it is thereupon enacted, by 6 Geo. 1. c. 2S. s. 6. " That if
" any felon or felons who shall be ordered for transportation,
" shall be afterwards at large within Great Britain, without some
" lawful cause, before the expiration of the term for which such
" felon or felons was, were, or shall be ordered to be transported,
" all and every such person and persons, being thereof lawfully
" convicted, shall suffer death, as in cases of felony, without be" nefit of clergy."
t Sect. 5. And by 6 Geo. 1. c. 23. s. 7. To the intent that Mode of trial,
such conviction may be as little trouble as possible, it is further
enacted, " That such offender may be tried either before justices
" of assize, oyer and terminer, or gaol-delivery, for the county,
" city, or liberty where he, she, or they shall be apprehended
" and taken, or before justices of assize, oyer and terminer, or
" gaol-delivery for that county, city, or place from whence he,
" she, or they were ordered to be transported ; and that the clerk
" of the assize and the clerk of the peace where such orders
" for transportation shall be made, shall, at the request of
" the prosecutor, or any other in his majesty's behalf, cer" tify a transcript, briefly and in few words, containing the
" effect
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effect and tenor of every indictment and conviction of such
man or woman, and of the order or contract for his or her
transportation, to the justices of assize, oyer and terminer, or
gaol-delivery, where such man or woman shall be indicted ;
which shall, on production of it, be a sufficient proof of the
former conviction and order for transportation."

pother"
t Sect. 6. By 16 Geo. 2. c. 15. it is recited, " That many
.•elves, &c.
felons who had agreed, upon certain conditions, to transport
themselves, either for life, or for some term or number of years, ,
had already, and might hereafter, come on shore or return:" and
enacted, " That if any felon, or other offender, already ordered,
" or hereafter to be ordered, for transportation, or who hath
" already, or hereafter shall agree to transport him or herself, on
certain conditions, to America, either for life or any number of
years, shall be afterwards at large within any part of Great
" ye:
" Br
Britain, without some lawful cause, before the expiration of
" the term for which he or she were so ordered to be transported,
" or had so agreed to transport him or herself; all and every such
" person or persons, being thereof lawfully convicted, shall suffer
" death, without benefit of clergy."
t Sect. 7. By 8 Geo. 3. c. 15. it is recited, " That offenders
excluded from the benefit of clergy are frequently reprieved by the
judge who tries them, and, upon his recommendation, may re
ceive mercy, on condition of transportation to America for life, or
for the term of fourteen years :" and enacted, " That where, upon
" such recommendation, such offenders shall receive mercy as
" aforesaid, signified by a principal secretary of state to the judge
" so recommending, it shall be lawful for every such judge to
make an order for the immediate transportation of every such
" offender, which shall be as good and effectual, and be consi" dered as if the same had been made during the continuance of
" the assizes at which such offender was, or shall be, convicted.
" But if such offender, so ordered for transportation, shall be
" afterwards at large within any part of Great Britain, without
" some lawful cause, before the expiration of the term for which
" such offender shall have been ordered to be transported, every
*' such person, being thereof lawfully convicted, shall suffer
" death, without benefit of clergy, and shall be tried in like nian" ner as other felons found at large before the expiration of their
" term."
bejond°the«ajcontinued to
im'b^ Ju ie'
Geo.'s/cfse.
Bamngton on
tlie4^at(ules'
pto 44 .

1" ^ect' ®: ^ut America having at length separated from its
connection with Great Britain, the punishment of felons and
otner on<enders> transportation to the plantations, was attended
w'tn many difficulties ; and it is therefore enacted by 19 Geo. 3.
c 74. " That when any person, in England or Wales, shall be
" lawfully convicted of grand or petit larceny, or any other crime
« for which he is liable to be transported to America, such person
" shall, if the court shall think fit, be ordered to be transported to
" any parts beyond the seas, whether the same be situated in
" America or elsewhere, in such and the like manner, and for
" the same term, as and for which such person is or shall be
" liable to be transported to America."
t Sect.
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t Sect. 9. And by 19 Geo. 3. c. 74. it is further enacted,
" That when any such person, who shall be so convicted, shall,
" in consequence thereof, be ordered to be transported to any
" parts beyond the seas, or if his Majesty shall extend his mercy
" to any offender, convicted or attainted of any felony excluded
" front clergy, upon condition of (a) transportation to any parts
" beyond the seas as aforesaid, then in any such cases all laws,
" statutes, usages, and customs now in force with regard to
•
w
••
"transportation to America, and their punishment for being
" afterward at large within any part of Great Britain before the
" expiration of the several terms for which they were ordered to
" be transported, or had agreed to transport themselves, and
" particularly the several provisions contained in the 4 Geo. 1.
" c. 11. 6 Geo. I.e. 23. 16 Geo. 2. c. 15. and the 8 Geo. 3.
" c. 15. shall take place, and be in force and enure, with regard
" to the transportation of such offenders, and with regard to
" their punishment for being afterwards at large as aforesaid, in
" like manner as if the same had been repeated, and specially
" inserted in this act."
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(0) For the form
which conditional P*™10"5
src now worded*
videb. 2.c. 37!

f Sect. 10. By 19 Geo. 3. c. 74. s. 27. it is also enacted, Labour on
" That male offenders convicted of any crime, except petit lar- board Uie hulks.
" ceny, for which they are liable to transportation, may. in lieu
,
" thereof, if the Court shall think fit, be punished by being kept
" on board ships or vessels, (commonly called the hulks,) and em" ployed in raising sand, soil, or gravel from the river Thames,
" &c. &c. for such term not less than one year, nor exceeding
" five years. Or, in case such offender shall be liable to be
" transported for fourteen years, not exceeding seven years, as
" the Court shall think fit to order and adjudge."
"
"
"
"
"
"
"
"
"
"

t Secf. 11. By 19 Geo. 3. c. 74. s. 28. it is also enacted,
That where any male offender shall be lawfully convicted of
any robbery, or other felony without benefit of clergy, and
mercy, notified in writing by a secretary of state as aforesaid,
shall be extended to such offender, upon condition of being
kept to hard labour during any specified term, such mercy may
be allowed in the same manner as if there was a conditional
pardon under the great seal, and the Court (6) may and shall (*) Vide the
order such offender to be kept to hard labour as aforesaid, for act"
the time specified in the notification from the secretary of
state."

f Sect. 12. By 19 Geo. 3. c. 74. it is further enacted, *' That N B.xilisact
" if any person who hath been ordered to hard labour instead of inaicts the pu" transportation, shall break from the custody of the keepers, or Jjisll(ment °f
" or escape, they shall be punished by an addition of three years ^K
being
" to the term for which he or she, at the time of his or her ordered to hard
" breach of prison, or escape, was subject to be confined ; and 'a0"1"- mstead
" if such person so punished by such addition to the term of tally punished,
" confinement, shall afterwards be convicted of a second escape in any of the
" or breach of prison, he or she shall be adjudged guilty of felony Places of con"
tf • . 1
«
* j* 1
tt
■
nncnicnt menwithout benefit of clergy.
tionedinthe
act, shall break from their keepers or escape. But as this part of the act was never carried into execu
tion, the insertion of it is omitted.
t Sect.
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Transportation
t Sect. 13. But from the difficulty of immediately finding
to such placet proper places, beyond the seas, for the purposes of transportaas the king shall tjQn . an(j jt beuig found impracticable to carry all the provisions
appo .
^ ^ ^ Geo. 3. effectually into execution ; it is enacted by
24 Geo. 3. ses. 2. c. 56. which has continuance to the 1st June,
1787, That where offenders shall be convicted at the assizes or
.sessions in the manner and under the circumstances before-men
tioned, " of offences for which such offenders shall be liable to be
" transported, 8tc. it shall and may be lawful for the court to order
" and adjudge, that such offenders so convicted shall be trans*• ported beyond the seas for any term of years not exceeding the
" number for which they are liable to be transported. And that
" in every such case it shall and may be lawful for his Majesty, by
" and with the advice of his privy council, to declare and appoint
" what place or places, part or parts beyond the seas, either to
" within his Majesty's dominions, or elsewhere out of his Ma" jesty's dominions, such felons or other offenders shall be con" veyed or transported."
Death to return.

N. B. The
tame mode of
trial is ap
pointed as by
sect. 3. supra.

T Sect. 14. And by 24 Geo. 3. c. 56. s. 5. it is further enacted,
" That if any offender who shall be so ordered, by any such
" Court as aforesaid, to be transported beyond the seas, or who
" shall agree to transport himself or herself, on certain condi" tions, either for life or any number of years, to any such place
" or places, part or parts, as shall be appointed by his majesty,
" in manner aforesaid, shall be afterwards at large in Great Bri" tain or Ireland, without some lawful cause, before the expira" tion of the term for which such offender or offenders shall have
" been ordered to be transported beyond the seas, or shall have
" so agreed to transport himself or herself as aforesaid, every
" such offender being at large as aforesaid, being thereof law" fully convicted, shall suffer death without benefit of clergy."

t Sect. 15. By 25 Geo. 3. c. 43. it is further enacted, " That
Offenders in
Scotland may " when any person or persons shall be lawfully convicted, before
be transported, " any Court competent for the trial of crimes in Scotland, of
" any offence for which the punishment of transportation may
" be inflicted, the Court may adjudge such person or persons to
" be transported beyond the seas, in like manner as is now in
" use; and his Majesty, by and with the advice of his privy
'* council, may declare and appoint what place or parts beyond
" the seas, either within his Majesty's dominions, or elsewhere
" out of his dominions, such offenders shall be conveyed or
" transported."
(and judges
t Sect. 16. And by 25 Geo. 3. c. 46. it is also further enacted,
may allow a
" That when his Majesty shall extend his mercy to any offender
pardon on thut " under sentence of death in Scotland upon condition of transcoi "
" portation, signified by one of the principal secretaries of state,
" it shall be lawful for any Court, having authority, to allow sucli
" offender the benefit of a conditional pardon, and (except in
" cases where such offender shall be authorized by his Majesty
" to transport himself) to order the same in the manner the act
" describes."
t Sect.

Ch.27.

"
"
"
"
"
"
*'

Returningfrom Transportation.

427

t Sect. 17. By 25 Geo. 3. c. 46. it is further enacted, " That to ,uch pIaces
if any offender in Scotland be ordered for transportation, and u his Majesty
such order cannot be conveniently executed, with respect to 8haU aPPoin«.
the place in such order mentioned, it shall be lawful for any
two or more of the judges of the Court of Justiciary to order
that such offender shall be transported to any other part beyond
the seas which shall have been appointed by his Majesty as
aforesaid."

t Sect. 18. And by 25 Geo. 3. c. 46. s. 3. it is enacted, " That
" if any offender or offenders who shall be so ordered by such
" Court as aforesaid to be transported beyond the seas, or who
" shall agree to transport himself or herself, on certain condi" tious, as aforesaid, or who shall be so ordered by two judges
" of the Justiciary, shall be afterwards at large in Great Britain
" or Ireland, without some lawful cause, before the expiration of
" the term for which such offender shall have been ordered to
" be transported beyond the seas, or shall have so agreed to
" transport himself or herself, or shall have been so ordered by
" two justices of the Court of Justiciary as aforesaid ; every
" such offender, on being thereof lawfully convicted, shall suffer
" death, as in cases of felony without the benefit of clergy
" by the law of England ; and such offender being found at
" large in Scotland may be tried there before any court of com*• peteut jurisdiction for the trial of the original offence."
By the act of 56 Geo. 3. c. 27. (continued by 1 and 2 Geo. 4.)
which makes many alterations in the laws respecting transporta
tion, by sect. 8. enacts, " That if any offender or offenders who Persons found
" shall have been or shall be so ordered by any such Court as at large before
" aforesaid to be transported, or who shall have agreed or shall 'heeipirauon
m *
■ •
•
of sentence
" agree to transport himself or herself on certain conditions, either ,iiaii sutler'
" for life or any number of years, under the provisions of the said death.
" recited act of the last session of Parliament, or any other act or
" acts of Parliament, to any such place or places, part or parts as
" shall have been or shall be appointed by his Majesty in manner
" aforesaid, shall be afterwards at large within any part of the
" muted kingdom of Great Britain and Ireland, without some law" ful cause, before the expiration of the term for which such offen" der or offenders shall have been ordered to be transported, or
" shall have so agreed to transport himself or herself as aforesaid,
" every such offender being at large as aforesaid, being thereof
" lawfully convicted, shall suffer death, as in cases of felony with" out benefit of clergy ; and such offender or offenders may be
" tried either before the justices of assize, oyer and terminer,
" great sessions or gaol delivery, for the county, city, liberty,
" borough, or place, where such offender or offenders shall be
" apprehended and taken, or from whence he, she, or they were
" ordered to be transported ; and the clerk of the assize, clerk clerk of court
" of the peace, or other officer or clerk of the Court having the to g"« » certifi" custody of the records where such order of transportation corivi'ct!oc!Ti0'U
" shall be made, shall, at the request of the prosecutor, or any
" other person on his Majesty's behalf, make out and give a
" certificate in writing, signed by him, containing the effect and
" substance only (omitting the formal part) of every indictment
" and
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' and conviction of such offender or offenders, and of the order
: for his or her transportation, to the justices of assize, oyer and
terminer, great sessions or gaol delivery, where such offender
or offenders shall be indicted, (not taking for the same more
that 6s. 8d.), which certificate shall be sufficient proof of the
: conviction and order for the transportation of such offender or
' offenders ; and whoever shall discover and prosecute to con' viction any such offender or offenders, so being at large as
aforesaid, shall be entitled to a reward of .£"20 for every such
offender so convicted, and shall have such certificate to receive
the same as any person may be entitled unto for the appre
hending and prosecuting to conviction persons who have com
mitted any robbery upon the highway ; provided that his
Majesty may pardon and dispense with such transportation,
or allow of the return of any such offender to this kingdom."
Upon these statutes the following determinations have been

By all the
judges, on a
case reserved
by Bathurst,
Justice.

t Sect. ]{)• That if an act of parliament direct that an offender
shall be transported without saying to what place, it shall be
understood to the place where convicts are, at the time, legally
transported, as formerly to America, and now to Botany Bay.

Aickle's Case,
Cases, C. L.
303.

t Sect. 20. That the Daily Book of a prison in which com
mitments and discharges are entered, is good, and indeed the
best evidence to prove the day from which the time of transpor
tation takes place.

Old Bailey,
1785.

+ Sect. 21. That if a convict on his trial for returning from
transportation before his time was expired, confess the fact aud
acknowledge that he is the man, the Court will record such con
fession, but that otherwise the record of the conviction must be
produced, and evidence given of his identity.

Patrick Madan's Case,
Cases, C. L.
197.

t Sect. 22. That a prisoner convicted of a capital crime, whose
sentence is respited during the king's pleasure, and who, on
having received a pardon on condition of transportation for life,
is afterwards found at large in Great Britain without lawful
cause, shall, on his being indicted for returning from transporta
tion and acquitted, be referred back to his original sentence.

Bath's Case,
Cases, C. L.
348.

f Sect. 23. It is also decided, that sentence of transportation
may be a second time passed upon a prisoner, although the time
for which he before received sentence of transportation be unex
pired.
3. Practising as an Attorney after having been convicted of
Perjury, ifc.

Persons con
victed of for
gery, &c.
practising as
attomies, &c.
offending
against this act,
lo be trans
ported.

t Sect. 1. By 12 Geo. 1. c. 29. s. 4. for avoiding the great
mischiefs and abuses which arise from infamous and wicked
persons, already convicted of wilful perjury or forgery, practising
as attomies or solicitors, in courts of law and equity, it is
enacted, " That if any person who hath been or shall be con" victed of forgery, or of wilful and corrupt perjury, or suborua" tion of perjury, or common barratry, shall act or practise as an
" attorney.
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" attorney, or solicitor or agent, in any suit or action brought or
" to be brought in any court of law or equity, within that part of
" Great Britain called England, the judge or judges of the court,
" where such suit or action is or shall be brought, shall, upon
" complaint or information thereof, examine the matter in a sum" mary way in open court ; and if it shall appear to the satisfac" tion of such judge or judges, that the person complained of,
" or against whom such information shall be given, hath offended
" contrary to this act, such judge or judges shall cause such
" offender to be transported for seven years to some or one of
* his Majesty's colonies or plantations in America, by such
" ways, means, and methods, and in such manner, and under
" such pains and penalties, as felons in other cases are by law to
'* be transported."
4. Of Perjury, and Subornation of Perjury.
Of both of which there are two kinds.
1. By the common law.
2. By statute. Perjury, by the common law, seemeth to be a wilful false Con>- Di6- tiloath, by one who, being lawfully required to depose the truth in
Peace'
any proceeding in a course of justice, swears absolutely in a
matter of some consequence to the point in question, whether he
be believed or not.
For the better understanding whereof, I shall consider the
following particulars :
1. How far this offence must be wilful.
2. In what kind of proceedings it may be committed.
3. In what cases an oath may be said to be so far lawfullyadministered, that he who takes it may become guilty of perjury.
4. In what kind of oaths perjury may be committed.
5. How far the oath must be false.
6. Whether the matter of the oath must be absolute.
7. How far things sworn ought to be material to the point in
question.
8. How far the false oath must be credited.
As to the First Point, viz. How far this offence must be
wilful.
Sect. 2. It seemeth that no one ought to be found guilty
thereof without clear proof, that the false oath alleged against
him was taken with some degree of deliberation ; for if, upon the
whole circumstances of the case, it shall appear probable, that it
was owing rather to the weakness than perverseness of the party,
as where it was occasioned by surprise, or inadvertency, or a
mistake of the true state of the question, it cannot but be hard
to make it amount to voluntary and corrupt perjury, which is of
all crimes whatsoever the most infamous and detestable.
As

5 Mod. 350.
10 Mod. iw.
s"^,^'!^3'
Loft, 773.
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As to the Second Point, viz. In what kind of
this offence may be
C. Eliz. 168,
169.
s Abf 257
Hobart, 6«.
(a)C Eliz 907
Skinner, 327. '
l Sid. 418.
5 Modes'
(*) C. Eliz. '
185. 609.
l lVAbV^O
l Leon. i'si. '
Com. Dy. 243.
857* R" Abr"
l R Abr. 4i.
Winch. 3.
Hutrk*3*8
1 Mod. 55.
Yelr. 27.
342E348S 905
rf) 12 Co. ioi.
g5. Jac. 212.
Con. C. Jac.
3 Inst. 164.
Videscct. 18.
(«) l R. Abr.

Sect. 3. It seems to be clearly agreed, that all such false oaths
as are taken before those who are any ways intrusted with the
administration of public justice, in relation to any matter before
them in debate, are properly perjuries ; and it seems to have
Deen holden by some, that all such false oaths as are taken before
persons authorized by the king to examine witnesses in relation
to any matter whatsoever, wherein his honour or interest are
concerned, are also punishable as perjuries. And surely there
can he no offence of this nature which will not justly deserve a
public prosecution, inasmuch as if it should once prevail, it
would make it impossible to have any law whatsoever duly executed, and expose the lives, liberties, and properties, of the most
innocent to the mercy of the greatest villains. And therefore it
'lat^1 been holden, that not only such persons are indictable for
Perjurv> who take a false oath in a court of record, upon an issue
therein joined, but also all those who forswear themselves in a
matter judicially depending before any court of (a) equity, or
spiritual (6) court, or any other (c) lawful court, whether the proceedings therein be of record or not (<f), or whether they concern
tne mterest °f tne king or subject. And it is said to be no way
material, whether such false oath be taken in the face of a court,
or persons authorized by it to examine a matter, the knowledge
whereof is necessary for the right determination' of a cause; and
(e) therefore, that a false oath before a sheriff, upon a writ of inquiry of damages, is as much punishable as if it were taken before tne court Qn tr;aj o{ tn€ cause-

Also it seemeth, that any false oath is punishable as perjury,
which tends to mislead the Court in any of their proceedings re
lating to a matter judicially before them, though it no way affect
the principal judgment which is to be given in the cause ; as
(/) C. Car.
where a (f) person who offers himself to be bail for another
14dknowingly and wilfully swears that his substance is greater than
it is. Also it hath been resolved, that not only such oaths as are
taken upon judicial proceedings, but also all such as any way
tend to abuse the administration ofjustice, are properly perjuries ;
(g) 2 Roll. 410. as where one (g) takes a false oath before a justice of peace, in
2 R Abr. 77. order to induce him to compel another to find sureties for the
(h) Noy, ioo. peace, &c. or where a person forswears himself (fi) before comMoor, 627.
missioners appointed by the king to inquire of the forfeitures of
his tenants' estates, &c. whereby he makes them liable to be seized
by exchequer process. Also it hath been said, that a false oath
is punishable as perjury, in some cases, wherein the king's
honour or interest is concerned, though it do not concern the ad
ministration of justice ; as where one swears a false oath concern
ing the possession of lands, before commissioners appointed by
the king to inquire of such persons whose titles to the lands in
their possession are defective, and want the supply of the king's
patents : and this is certainly an offence of a very heinous natore
(i) Hobart, 62. («'), tending not only to frustrate the king's gracious purpose, but
to abuse his goodness by inducing him to grant his patents to
those
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those who are out of possession, and no way within the intent of
the commission, which instead of quieting the possessions of the
subjects, cannot but end in the greatest disturbance of them.
However it seemeth certain, that no oath whatsoever in a mere
private matter, howsoever wilful or malicious it may be, is punishable as perjury in a criminal prosecution ; for private injuries are
left to be redressed by private actions ; and upon this ground it
hath been holden, that a false oath taken by one upon the making
of a bargain, that the thing sold is his own, is not punishable as
perjury. Also from what hath been said it appears, that the no
tion of perjury is confined to such public oaths only as affirm or
deny some matter of fact, contrary to the knowledge of the party ;
and, therefore, that it doth not extend to any promissory oaths
whatsoever ; from which it clearly follows, that no officer, public
or private, who neglects to execute his office in pursuance of his
oath, or acts contrary to the purport of it, is indictable for per
jury in respect of such oath ; yet it is certain, that his offence is
highly aggravated by being contrary to his oath, and therefore,
that he is liable to the severer fine on that account.

Con. l Ven.
36^' 37°\ r. Abr. 257.
3 Inst. 166.

As to the Third Point, viz. In what cases an oath may be
said to be so far lawfully administered, that he who takes it may
become guilty of perjury by swearing falsely.
Sect. 4. It seemeth clear, that no oath whatsoever taken be- 257*

Abr"

fore (a) persons acting merely in a private (b) capacity, or (c) be- 3 Inst. 165.
fore those who take upon them to administer oaths of a public
169
nature, without legal authority for their so doing, or (d) before (c) isa. g74.
those who are legally authorized to administer some kinds of 2 R. Abr. 257.
oaths, but not those which happen to be taken before them, /Jfy",.^'/^2'
or even (e) before those who take upon them to administer jus- 3 i,1S|. 166.
tice by virtue of an authority seemingly colourable, but in truth See 4 Imt. 97.
unwarranted and merely void, can ever amount to perjuries in the ^^\'^5'
eye of the law, because they are of no manner of force, but are 4 inlt. t7B.
altogether idle.
See Duugl. 156.
&
(e) Sid. 148.
And from the same ground it seemeth also clearly to follow,
that no false oath in an affidavit made before persons falsely pre
tending to be authorized by a court of justice to take affidavits in
relation to matters depending before such court, can properly be
called perjury, because no affidavit is any way regarded, unless it
be made before persons legally intrusted with a power to take it,
as being both of sufficient ability to ask all proper questions of
the party who shall make such affidavit, and also of such integrity
as not to suffer any thing to be inserted therein, to the truth
whereof the party hath not sworn. And though it may be said,
that an affidavit taken before persons falsly pretending to be
commissioned for such purpose by the courts ofjustice, doth di
rectly tend to impose upon such courts, and may possibly happen
through surprize to be read, and may also in its own nature be
altogether as heinous as if it had been made before persons re
gularly empowered to take it ; yet inasmuch as it is of itself of no
manner of validity, and is no otherwise regarded, than as it hath * Xiist!"i65.
the appearance of being sworn before persons legally commis
sioned
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sioned, without which it would have no manner of credit, it
seemeth that offences of this nature are most properly punished
by severely chastising those who usurp such an authority of ad
ministering of oaths without any legal warrant.
However, it hath been adjudged, that a false oath taken before
persons, who, having been commissioned to examine witnesses,
C. Car. 97, 98, happen to proceed after the demise of the king who gave them
99.
their commission, and before notice thereof, may be punished as
perjury ; for it would be of the most ill consequence to make
such proceedings void ; and therefore, though all such commis
sions be in strictness legally determined by the demise of the
king who gave them, without any notice ; yet for the necessity
of the case, whatever is done under them before such notice,
must be suffered to stand good ; for otherwise the most innocent
and most deserving subjects would be unavoidably exposed to
numberless prosecutions for doing their duties, without any
1 Ven. 181.
colour of a fault. And Queere, Whether a perjury in a court
whose proceedings are afterwards reversed by error, may not still
be punished as perjury, notwithstanding such reversal (1).
As to the Fourth Point, viz. In what kind of oaths perjury
may be committed.
Sect. 5. It seemeth clear, that a man may be in danger of be
ing guilty thereof, not only in respect of a false oath taken by him
as a witness for another, but also in respect of a false oath taken
40 83
him in his own cause, either in an answer to questions put to
C. Elii. 609. him in a court of (a) law or (£>) equity, having power to purge him
(b) l Leon. 127. upon oath concerning his knowledge of the matters in dispute, or
"J.
136' m n's (c) affidavit concerning some collateral matter, wherein the
1 nlAbr.40. parties own oaths are allowed to be taken. (2) But it seems, that
69.
a juror who gives a verdict contrary to manifest evidence, is not
(c) i Ron 79 ProPerty g^ty of perjury within the abovemeutioned description,
Noy, 128.
because he is not sworn to depose the truth, but only to give a
5 Mod. 348. true judgment upon the deposition of others, and in many cases
jKeble^M
is not punishable at all inforo humano, as shall be set forth more
2 R. Abr. 77! at large under the head of Conspiracy.
As
(1) In the case of the King v. Alford, Summer
assizes for Somerset, 1776, the defendant was in
dited for perjury in a cause tried at the assizes be
fore Mr. Justice Willes. The caption of the
indictment recited the names of the Judges who
were in the commission, and charged, " That at
" the said trial, before the Hon. Edward Willes,
" one of the Justices aforesaid, the defendant took
" his corporal oath, &c. he the said Edward
" Willes then and there having competent autho" ritv to administer an oath to the defendant in
" tli.it behalf," the prisoner was found guilty.
But Mr. Baron Eyre, who tried the cause,
doubted of the authority of one commissioner to
administer the oath : the record of nisi prius,
which was read in evidence, stating, in ihe usual
form, that the trial was before both the Judges ;
and therefore another doubt arose whether the evi
dence maintained the indictment On reference,
the first Hilary Term 1777, the Judges were
unanimous, that either of the Judges may ad
minister the oath ; consequently there was no vari

ance, and the conviction good. Cases in Cro.
Law, 137.
(2) By stat. 3 Geo. 4. c. 81. s. 6. by which it
is recited, that doubts have been suggested, whe
ther any person who wilfully and corruptly swears
falsely in an affidavit made before a Master in
Chancery in any' matter of bankruptcy, is liable
to the pains and penalties now by law inflicted for
this offence ofwilful and corrupt perjury, and which
doubts ought to be removed ; it/ is therefore further
declared and enacted, " That every such offender
" is liable to such pains and penalties ; and that if
" any person at any time hereafter shall wilfully
" and corruptly swear falsely in anv affidavit or
" deposition (or, being of the people called Quakers,
" shall wilfully and corruptly affirm falsely), before
" any Master in Chancery in ordinary or citraor" dinary in an}' roattcrof bankruptcy, such person,
" being convicted thereof by indictment or in" formation, shall be liable to suffer the pains and
'* pennlties now in force against wilful and corrupt
" perjury."
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As to the Fifth Point, viz. How far the matter of the oath
which may amount to perjury must be false.
Sect. 6. It (a) is said not to be material whether the fact
which is sworn be in itself true or false ; for howsoever the thing
sworn may happen to prove agreeable to the truth, yet if it were
not known to be so by him who swears to it, his offence is altogether
as great as if it had been false, inasmuch as he wilfully swears, that
he knows a thing to be true, which at the same time he knows
nothing of, and impudently endeavours to induce those before
whom he swears to proceed upon the credit of a deposition,
which any stranger might make as well as he.
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(a) Palm. 294.
^le^'b^7'77.
3 inst tg6 "
Con.
3 ™od' 222-

As to the Sixth Point, viz. How far the oath must be
absolute.
Sect. 7. It is said, that no oath shall amount to perjury un- 5 lust. 166.
less it be sworn absolutely and directly ; and therefore, that he
who swears a thing according as he thinks, remembers, or believes,
cannot in respect of such an oath be found guilty of perjury. (3)
As to the Seventh Point, viz. How far the thing sworn
ought to be material to the point in question.
Sect. 8. It seemeth clear, that if the oath for which a man is
indicted of perjury be wholly foreign from the purpose, or alto- i Freem. S06.
gether immaterial, and neither any way pertinent to the matter in i Sid. 274.
question, not tending to aggravate or extenuate the damages, nor ™en"£g s- ??"
likely to induce the jury to give a readier credit to the substantial \ Abr.'i4i.
part of the evidence, it cannot amount to perjury, because it is 78.
merely idle and insignificant: as if upon a trial, in which the ques- ^j^'
tion is whether such a one was compos or not, a witness intro- Noy,36V
duces his evidence by giving a history of a journey which he took 2 Roll. t45.
to see the party, and happens to swear falsely in relation to some H'Jjart ^3
of the circumstances of thejourney. Also it hath been adjudged, earth. 422.'
that where a witness being asked by a Judge whether A. brought 6 Mod. 345.
a certain number of sheep from one town to another all together, 33^8lust. 164.
answered, that he did so, where . in truth A. did not bring them all
together, but part at one time and part at another, yet such wit- 2 Roll. 41.369.
ness was not guilty of perjury, because the substance of the ques
tion was, whether A. did bring them atall or not, and that the man
ner of bringing them was only a circumstance. And upon the
same ground it is said to have been adjudged, that where a wit
ness being asked, whether such a sum of money were paid for two
things in controversy between the parties, answered, that it was, *
where in truth it was paid ouly for one of them by agreement,
such witness ought not to be punished for perjury ; because as
the case was, it was no way material whether it were paid for one
or both. Also it is said to have been resolved, that a witness who
swore
(3) In Miller's Case, 3 Wils. 427. 2 Bl. confirmed by Lord Mansfield. Cases in Crown
Rep. 881, Lord Chief Justice De Grey said, it Law, 269. This question was also agitated in the
was a mistake mankind had fallen into, that a Common Pleas, Mich. Term, 1780, by Mr. Serjeant
person cannot be convicted of perjury, who swears Walker, when Lord Loughborough and all the
that he thinks or believes a fact to be true, for that oUier Judges were unanimous, that belief was to
he certainly may, and it only renders the proof of be considered as an absolute term, and that an init more difficult. And in the case of the Kingti. dictment might be supported upon it.
Fedley, B. R. Trin. Term, 1784, this opinion was
VOL. 1.
F F
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swore that one drew his dagger and beat and wounded J. S. where
in truth he beat hiin with a staff, was not guilty of perjury, be
cause the beating only was material.
But perhaps in all these cases it ought to be intended, that the
question was put in such a manner, that the witness might rea
sonably apprehend that the sole design of putting it was to be in
formed of the substantial part of it, which might induce him
through inadvertency to take no notice of the circumstantial part,
and give a general answer to the substantial ; for otherwise, if it
appear plainly, that the scope of the question was to sift him as
to his knowledge of the substance, by examing him strictly con
cerning the circumstances, and he give a particular and distinct
account of the circumstances, which afterwards appear to be
false ; surely he cannot but be guilty of perjury, inasmuch as no
thing can be more apt to incline a jury to give credit to the sub
stantial part of a man's evidence, than his appearing to have an
exact and particular knowledge of all the circumstances relating
to it. And upon these grounds I cannot but think the opinion
of those Judges very reasonable, who held that a witness was
guilty of perjury, who in an action of trespass for breaking the
plaintiff's close, and spoiling it with sheep, deposed that he saw
thirty or forty sheep in the said close, and that he knew them to
be the defendant's, because they were marked with such a mark,
which he knew to be the defendant's mark, where in truth the de
fendant never used such a mark ; for the giving such a special
reason for his remembrance could not but make his testimony
more credible than it would have been without it ; and though it
signified nothing to the merits of the cause, whether the sheep
had any mark at all or not, yet inasmuch as the assigning such a
circumstance in a thing immaterial had such a direct tendency to
corroborate the evidence concerning what was most material, and
consequently was equally prejudicial to the party, and equally
criminal in its own nature, and equally tending to abuse the ad
ministration of justice, as if the matter sworn had been the very
point in issue, there doth not seem to be auy reason why it
should not be equally punishable. But I cannot find this matter

any where thoroughly settled or debated, and therefore shall leave
it to every man's own judgment, which, from the consideration of
the circumstances of each particular case, may generally, without
any great difficulty, discern whether the matter in which perjury
is assigned, were wholly impertinent, idle, and insignificant, or
not, which seems to be the best rule for determining whether it be
punishable as perjury or not.
l Siderfin, 274.
But k is said in Siderfin, speaking, as I suppose, of an answer
in chancery, that a man may be guilty of perjury at the common
law by swearing a thing not material. But surely this ought not
to be understood in so great a latitude, as if it were meant that
every falsity in such an answer must needs be perjury, howsoever
foreign, circumstantial, and trivial the point whereiu it is assigned
may be, which is directly contrary to what seems to be clearly
taken for granted in other books. And therefore, perhaps.
where
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where it is said that a man may be guilty of perjury in a thing not
material, no more may be meant, but that he may be as well guilty
thereof by answering to a matter not charged in the bill, as by
answering to the matters therein contained, which may alone be
said to be material, because the defendant is not obliged in his
answer to take notice of any thing else. Or else, perhaps, the
meaning may be, that in a prosecution for perjury at common
law, setting forth a false oath in such an answer relating to the
thing said to be in variance, the falsity shall be intended prima
facie to have been some way material in the cause, unless the
contrary be proved by the other side : whereas in all prosecutions
upon the statute, it is necessary expressly to shew in what man
ner
to the
because
, the false oath is.. material
.
i cause
• ■ in question,
i
i
that statute, extending only to such perjuries whereby some per
son is grieved, cannot maintain a prosecution which does not
bring the case within the purview of it, by shewing that some one
was grieved by the injury complained of, which he could not be,
unless the thing sworn were someway material. However, it
seemeth to be clear, that a man may as well be guilty of perjury
by a false oath tending to extenuate or aggravate the damages,
as by an oath which is direct to the fact in issue. (4)
As to the Eighth Point, viz. How far the false oath must be
credited.
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,Vide
- , int.
• , s. 23.

c. Jac. 212.
i2Co. 101.
* Lcon- 198-

Sect. 9. It hath been holden not to be material upon an in
dictment of perjury at common law, whether the false oath were
at all credited, (5) or whether the party in whose prejudice it was
intended, were in the event any way aggrieved by it or not, inas- 3 Leon. 230.
much as this is not a prosecution grounded on the damage to the « lean. 211.
party, but on the abuse of public justice.
1 R Abr 41
Subornation of perjury, by the common law seems to be
an offence in procuring a marl to take a false oath amounting to c. Jac. s. 58.
perjury, who actually takes such oath.
C. Car. 337..
Sect. 10. But it seemeth clear, that if the person incited to
take such an oath do not actually take it, the person by whom he
was so incited is not guilty of subornation of perjury ; yet it is certain that he is liable to be punished, not only by fine, but also by
infamous corporal punishment.
Thus far of perjury, and subornation of perjury, by the common
law. .
And now I shall proceed to examine in what manner these
offences are restrained by statute.
Sect.

2 Keb. 399.
| Mod. lit.
arre* '

Of^perjury by
5 Elir. c. 9.

(4) It is not necessary that it appear to what
(!>) But on the trial the oath will be taken as
the point in which a man is perjured was true, until it be disapproved ; and therefore to conmarcrial to the issue ; for if it is but circurastan- vict a man of perjury, a probable, credible witness
tially material, it will be perjury. Ld. Raymond, is not enough ; for the evidence must be strong,
238. Much less is it necessary that the evidence clear, and more numerous on the part of the prosebe sufficient for the plaintiff to recover upon ; for cution than the evidence on the other side. There
in the nature of the thing an evidence may be very lore the law will not permit a man to be convicted
material, and yet it may not be full enough to of perjury, unless there are two witnesses at least,
prove directly the point in question. Ld.Ray- Haylock's case, O. B. 1786. 10 Mod. 193. Nor
inond, 889. And it is incumbent on the prose- shall the party prejudiced by the perjury be adcutor to prove the materiality of the perjury. mitted as a witness to prove it. L. Raymond, 396.
F F2
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Sect. 11. As to which it is to be observed, that it is enacted
by 5 Eliz. c. 9. " That whoever shall unlawfully and corruptly
" procure any witness or witnesses by letters, rewards, promises,
" or by any other sinister and unlawful labour or means whatso*' ever, to commit any wilful and corrupt perjury, in any matter
" or cause whatsoever, depending in suit and variance, by any
" writ, action, bill, complaint, or information, in any wise con" cerning any lands, tenements, or hereditaments, or goods,
" chattels, debts or damages, in any of the king's courts of
" Chancery, Whitehall, or elsewhere, within any of the king's do" minions of England or Wales, or the marches of the same,
KeVj^Tho^
" where any person or persons shall have authority by virtue of
roughgood, 8. " the king's commission, patent or writ, to hold plea of land, or
Mod. 179.
« t0 examine, hear, or determine, any title of lands, or any matter
" or witnesses concerning the title, right, or interests of any lands
" or tenements, or hereditaments, or in any of the king's courts
" of record, or in any leet view or frank pledge or law-day,
" ancient demesne-court, hundred-court, court-baron, or in the
" court or courts of Stannary in the counties of Devon or Corn, " wall, or shall unlawfully and corruptly procure or suborn any
" witness or witnesses, who shall be sworn to testify in perpe" tuam rei memoriam, shall for such offence, being thereof law" fully convicted or attainted, forfeit the sum of forty pounds."
By 5 Eliz. c. 9. " If any such offender so being convicted or
attainted shall not have any goods or chattels, lands or tenements, to the value of forty pounds, that then every such person shall suffer imprisonment by the space of one half year
without bail or mainprise, and stand upon the pillory the space
of one whole hour, in some market-town next adjoining to the
" place where the offence was committed, in open market there,
" or in the market-town itself where the offence was com" mitted."
"
"
"
"

Sect. 12. By 5 Eliz. c. 9- s. 5. " No person being so convicted or attainted shall from thenceforth be received as a witness in any court of record, in any of the king's dominions of
England, Wales, or the marches of the same, till such judgment
against him shall he reversed by attaint, or otherwise ; and that
uPon evel7 such reversal, the party grieved shall recover
damages against the party who did procure the said judgment
•' so reversed to be first given, 8tc."

"
''
•'
"
See l Sid 216 '*

Sect. 13. By 5 Eliz. c. 9. s. 6. " If any person or persons
" shall either by the subornation, unlawful procurement, sinister
" persuasion, or means of any other, or by their own act, consent,
"or agreement, wilfully and corruptly commit any manner of
" wilful perjury, by his or their deposition, in any of the courts
" before mentioned, or being examined ad perpetuam rei memo" riam, that then every such offender, being duly convicted or at" tainted, shall forfeit twenty pounds, and have imprisonment by
" the space of six months without bail or mainprise ; and the
" oath of such an offender shall not from thenceforth be received
" in any court of record in England or Wales, until such judg" ment
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" ment shall be reversed, &c. on which reversal the party grieved
" shall recover damages in the manner before mentioned."
By 5 Eliz. c. 9- s. 7. " If such offender shall not have goods
or chattels to the value of twenty pounds, that then such person
shall be set on the pillory in some market-place within the shire,
city, or borough, where the offence shall be committed, by the
sheriff or his ministers, if it shall fortune to be without any city
or town corporate, and if it happen to be within any such city
or town corporate, then by the head officer of such city, &c.
where he shall have both ears nailed, 8cc."
Sect. 14. By 5 Eliz. c. 9- s. 8, 9. " One moiety of the said
" forfeiture shall be to the king, and the other moiety to such
" person as shall be grieved, hindered, or molested, by reason of
*• any of the offences before mentioned, that will sue for the same,
" &c. and that as well the Judge and Judges of every such of the
" said courts where any such suits shall be, and whereupon any
" such perjury shall be committed, as also the Justices of assize
" and gaol delivery, and justices of the peace at their quarter
" sessions, (6) both within the liberties and without, may inquire
" of, hear, and determine all offences against the said act."
"
"
"
"
"
"
"

Sect. 15. But by 5 Eliz. c. 9. s. 11. it is provided, " That the
said act shall no way extend to any spiritual or ecclesiastical
court, but that every such offender as shall offend in form as
aforesaid, shall be punished by such usual and ordinary laws as
<
are used in the said courts."
Sect. 16. By 5 Eliz. c. 9- s. 13. it is also provided. "That Punishment of
" the said statute shall not restrain the authority of any Judge, Perjury.
" having absolute power to punish perjury before the making
" thereof, but that every such Judge may proceed in the punish" ment of all offences, punishable before the making of. the
" said statute, in such wise as they might have done, and used
" to do, to all purposes, so that they set not upon the offender
" less punishment than is contained in the said act."
From
whence it seemeth undoubtedly to follow, that the court of King's
Bench, &c. proceeding upon an indictment, or information of
perjury, or subornation of perjury at common law, may not only
set a discretionary fine on the offender,' but also condemn him
to the pillory, without making any inquiry concerning the value
of his land or goods.
■f And by 2 Geo. 2. c. 25. made perpetual by 9 Geo. 2. c.
8. " Besides the punishment already to be inflicted by law for
" so great crimes, it shall be lawful for the Court or Judge Offenders may
" before whom any person shall be convicted of wilful and corrupt J" transported.
" perjury, or subornation of perjury, according to the laws now gg fOT the*™^
" in being, to order such person to be sent to some house of nishmcntof per'* correction within the same county, for a time not exceeding sons convicted
" seven years, there to be kept to hard labour during all the ^ting^as^attor" Said nics.
(6) Prosecutions upon this statute being more diction over the offence. 2 Hawk. c. 8. s. 38.
difficult than by indictment at common law, are Strange, 1088.—The safer and most usual mode
very seldom brought, especially at the sessions ; and therefore is by indictment at the assizes, or in Uie
at common law justices of tho peace have no juris- King's Bench. 3 Burn, 294.
"
"
"
"
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" said time ; or otherwise to be transported for a term not ex*
" ceeding seven years, as the Court shall think most proper."
But for the better understanding of the other parts of this
statute, 1 shall consider the following particulars :
1. How far the very words of the statute must be pursued
in a prosecution grounded thereon.
2. In what kind of oaths one may incur the danger thereof.
3. How far the false oath must appear to have been preju
dicial to some person.
As to the first of these particulars, viz. How far the very
words of the statute must be pursued.
8 Leon. 211.
Sect. 17. It hath been holden, that in every prosecution on
this statute, the words thereof must be exactly pursued, and
C.EU105. 147. therefore that an indictment or action on the said statute,
Savil, 43.
alleging that the defendant deposed such a matter falso et decep
tive, or falsd et corrupte, orfalso et voluntarfe, without expressly
Hea°a'ii°' savmS tna^ ne did it voluntarie et corrupte, is not good ; and
Holt, 534. '
trmt such a defect cannot be supplied by adding the words contra
Skinuer, 403. formatn statuti, or concluding et sic voluntarium et corruptum
commisit perjurium. Also it hath been holden, that it is necesCases°CroCai>e' sar^ expressly to allege that the defendant was sworn, and
Law, 65.
therefore that it is not sufficient to say, that tacto per se sacro
evangeliofalsd deposuit.
Sect. 18. However, it hath been resolved, that it is not
necessary to shew whether the party, who is accused of perjury,
did take the false oath through the subornation of another, or
3 Bulst. 1 17.
without any such subornation, notwithstanding the words of the
statute are, " If any person either by the subornation, unlawful
" procurement, sinister persuasion, or means of any other, or by
" their own act, consent, or agreement, commit wilful perjury,
" Sec." for inasmuch as there is no medium between the two
branches of this distinction, so that all perjury whatsoever must
needs come within one of them, and it is no way material under
which of them it doth come, it is a reasonable exposition 4o
look on the said words as put in the statute ex abundanti, seeing
they express no more than the law must needs have implied
without them; from.whence it follows, that they operate no more
than if they had not been expressed, and consequently shall not
oblige the prosecutor necessarily to pursue them, which would
put him under the ^difficulty not only of proving the perjury,
which alone is material, but also of shewing it to be within one
of the branches of the said distinction, which is nothing to the
purpose.
As to the second of the abovementioned particulars, viz.
In what Rind of oaths one may incur the danger of this statute.
Sect. 19. It hath been resolved, that no one can be guilty of
perjury within the meaning thereof, in any case wherein a man
may not possibly be guilty also of subornation of perjury within
the same statute ; for it is very reasonable to give the whole
statute the same construction ; nor can it well be intended, that the
makers
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makers thereof, who expressly inflict a greater penalty on suborna
tion of perjury than on the perjury itself, should mean to extend
the purview of the law in relation to what they esteemed the lesser
crime, farther than in relation to that which they esteemed the
greater; from whence it hath been argued and determined, that be- - .
cause that part of the statute which concerns subornation of per
jury extends only to subornation of perjury in " matters depending
" in suit by writ, action, bill, plaint, or information, in anywise
" concerning lands, tenements, or hereditaments, or goods,
" chattels, debts, or damages, &c." therefore the following 5 Co. 99.
clause concerning perjury itself, though it be penned in more
general words, shall come under the same restriction. And from
hence it clearly follows, that no perjury upon an indictment
or criminal information can bring a man within the danger of c. Jac. \io.
the statute, because they are omitted in the above mentioned
clause. Also upon this ground it seems easy to account for the
judgment in Price's case, who being indicted for a perjury sup
posed to be committed by him in an information for the king,
which as I suppose must be intended to have been a criminal
one, was discharged upon an exception taken to the indictment; 3inst- 164,
but if the information whereon the said perjury was supposed to
have been committed, had been of a civil nature, I do not see
any reason why it should not be as well within the meaning as
it seems to be expressly within the words of the statute ; for
surely the opinion that the king cannot by indictment, which is
his own proper suit, punish his own witness, who swears for
him, cannot be agreeable to law ; because however the perjury
of such a witness may seem to tend to promote the king's in
terest in relation to the cause which happens to be in dispute, yet
certainly it is as heinous a crime in its own nature, and as much
an abuse to justice, and of the same ill consequence to the pub
lic, and consequently as worthy of the king's resentment, as if
it had been taken against him.
Sect. 20. Also it hath been resolved, that this statute extends But he is puto no other perjury except that of a witness, not only because the nishable f"
clause concerning subornation, to which the subsequent clause ment at common
concerning perjury has a reference, relates to perjury by wit- law. Bur.Mansf.
nesses only, but also because the clause concerning perjury 1189mentions only perjury committed by persons in their examina
tions ad perpetuam rei memoriam, or else in their depositions
in some of the courts above mentioned, which in common speech
are taken for such oaths only as are taken by a witness ; and «°^*'jo/48'
from hence it follows, that no one can come within the statute Dalisori, 84.
by reason of any false oath in an (a) answer to a bill in Chancery, Yelv. 120.
or in (b) swearing the peace against another, or in a (c) presenta- ^!Bl Abr'
tive made by him as homager of a court-baron, or by reason of (e) 2 Leon. 201.
a false (d) wager of law, or for taking a false oath before (e) (<0 1 Noy, 7.commissioners appointed by the king to make an enquiry con-*p?®jh ^
cerning his title to certain lands.
(e) Moor, 627.
•Sect. 21. Also it hath been said, that he who makes a false 2 R. Abr. 77.
affidavit against a man in a court of justice is riot witBin this 4 Boll. 79.
statute.
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3 Keble, 345.

statute. (7) But perhaps the books wherein this opinion is
holden ought to be intended only of such affidavit which no
way relate to a cause depending in suit before such court ; for if
they be of such a nature, that either of the parties in variance
be grieved, hindered, or molested in respect of their cause in
such court by reason of the perjury ; as where a trial is put off,
or a judgment or execution set aside upon a false affidavit ; the
offence seems to be notonly meaning witliiu the statute, but also
within the very letter of it, unless the words " witnesses " and
"depositions" are confined to so strict a signification as to bear no
Vide 4 I>con. kjjjj Gf application to any other person or oaths, except those
l R. Ab. 30.42. which are made use of upon the trial of the issue in question,
for which I cannot find any good authority.
However, partly perhaps from this notion, and partly because
the statute speaks expressly only of depositions in the courts
• Obs. on the Stat, abovementioned, it hath been questioned, whether a false oath
7i.
before a sheriff, upon a writ of inquiry of damages, be within
the statute or not? But if it be considered, that the party to
whose prejudice such a false oath is taken is as much aggrieved
by it, as if it had been taken in the very court, and the principal
judgment of the cause depends upon such an inquiry ; and the
depositions made before the sheriff may as properly be said to
be depositions in the court by which the sheriff is commissioned
to take the inquiry, as depositions taken before the justices of
nisi prius, upon a trial of an issue joined in a superior court,
which are undoubtedly within the meaning of the statute; and
also inasmuch as those who give evidence before a sheriff upon
such an inquiry may, in the common use of words, be as proSec the authori- perly called witnesses, as those who give evidence before the
tics above cited, court in which an issue is joined, it seemeth to be the more
plausible opinion, that such a perjury is within the statute ; but
since it is disputable whether it be so or no, and it is certain
that it is perjury at common law, and that in all cases whatso
ever where a man takes a false oath, which is not perjury within
C. Jac. l.
the statute, but is looked on as a perjury at common law, he is
still punishable for it by indictment or information at the common
law, it is certainly most advisable to prosecute such an offender
at common law, and not upon the statute.
As to the third particular, viz. How far the false oath must
appear to have been prejudical to some person.
Sect. 11. It hath been collected from the above mentioned
clause, which giveth an action to the party grieved by the offences
mentioned in the statute, that no false oath is within the meaning
thereof, which does not give some person a just cause of com.3 Inst. 166. Vid. plaint. And upon this ground it hath been said, that he who
sup. s. 6. Hctley swears a thing which is true, but not known by him to be so, is
97. contra.
not within the statute ; because howsoever heinous his offence
may be in its own nature, yet, when it proves in the event to be
in maintenance of the truth, it cannot be said to give him a just
cause
(7) If a person make an afliiluvit in the Common
Pleas, and afterwards confess it to be false ; the
rourt may record his confession, and sentence him

to the pillory : because any court may punish such
an offence committed in Jacie curite, nniler this act
of 5 Elii. c. 9. Rex r. Thorowgood, 8 Mod. 179.
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cause of complaint, who would take advantage against another
from his want of legal evidence to make out the justice of his
cause.
Sect. 23. Also from the same ground it seemeth clearly to fol
low, that no false oath can be within the statute, unless the party
against whom it was sworn suffered some kind of disadvantage
by it, for otherwise it cannot be said that any one was grieved,
hindered, or molested by it; and therefore it is certain, that in
every prosecution upon the statute, it is necessary to set forth
the record of the cause wherein the perjury complained of is sup
posed to have been committed ; and also to prove at the trial of
the cause, that there is actually such a record, by producing the
record itself, or a true copy thereof, which must agree with that
which is set forth in the pleadings, without any material variance;
for otherwise it cannot legally appear that there ever was such a
suit depending, wherein the party might be prejudiced in the
manner supposed. Also it seems to be agreed, that it is necessary not only to set forth the point wherein the false oath was
assigned, but also to shew in what manner it conduced to the
proof or disproof of the matter in debate between the parties.
And it hath been adjudged, that an indictment setting forth a
suit concerning the manor of Dale, and assigning a false oath
concerning the " manerium prtcdictum innuendo" is not good, be
cause it no otherwise appears that the false oath did concern the
manor of Dale, but by the innuendo, which is not a sufficient
averment. Also upon the same ground, it seems to be safest in
a prosecution upon the statute for a false oath in Chancery, to
set forth the bill and answer, that the plaintiff may appear to have
been aggrieved by it. And for the same reason it seemeth also,
that you ought, in such a prosecution of a witness in Chancery,
to set forth the interrogatory in particular, and to shew how it
was material. Also it hath been resolved, that as in an action on
the statute brought by one person, it must appear that the false
oath was prejudicial to the plaintiff, so in an action by more than
one, it must appear to have been prejudicial to every one of the
plaintiffs. And it hath been said, that it is not sufficient to shew
that the false oath caused the court to make an award against the
plaintiff, unless it also appear that such an award was prejudicial
to hiin ; and therefore where the plaintiff at a trial in ejectment
challenged a juror, and proved his challenge by a false oath, by
reason whereof the inquest was not taken, and consequently the
possession of the defendant, who had a defeasible title, continued
louger than it otherwise would have done, it was adjudged, that
such a defendant cannot have an action on the statute against
such witness, because in truth he gained an advantage by the
perjury. Also it hath been holden, that it is not sufficient to
shew that the perjury, for which an action is brought upon the
statute, was actually prejudicial to the plaintiff, unless it be also
shewn to have been made in some cause which may properly be
.said to have been depending in suit between him and the person
for whom the witness was examined; and therefore it hath been
holden, that where A. brought a bill in Chancery against B., and
the lonl keeper, by an order, made C. to be as a party to the bill
against

Vide sup. s. 8.
& 3 Inst- 167,

Co. Em. 164.
j JJjj,"71^8'
i Ktb! 452.
935. 941.
^j^™" 2j|'
2 Roll. 427*.
C. Car. 351,
^^b^s*.
rj. Kliz. 428.

1 Kcb. 935.
941-

gld. 10&
t I>eoni 12.
3 Leon. 68.

2 Leon. 40.

Yclv.
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against B., and afterwards a commission went forth to
witnesses between B. and C, upon which D., being produced
as a witness on the part of C, swore directly for him against B.,
whereupon a decree was made against B., yet B. cannot have an
action on the statute, because C. was not a party to the suit, but
came in d latere, by an order; and it is said, that the words of
the statute are, " where one is grieved by a deposition in a suit
" between party and party;" but perhaps the authority of this
opinion may justly be questioned, not only because the words of
the statute whereon it is grounded are mistaken, but also be
cause the offence seems in truth to be both within the meaning
and letter of the law, since thereby a person is grieved in respect
of a cause depending in suit in a court mentioned in the statute:
however there seems to be no doubt but that a perjury which
only tends to increase or lessen the damages to be given to a
2 Leon. 198. plaintiff, is as much within the statute, as any perjury which goes
1 Keb. 9.
directly to the point of the issue. Also it seemeth to be settled,
Raymond, 74. that perjury in a cause wherein an erroneous judgment is given,
1 Sid. 148.
is a good foundation of a prosecution upon the statute, while
2 Keb. 718.
854.
such judgment stands unreversed.
1 Keb. 531.
t Sect. 24. It is enacted by 8 Geo. 1 . c. 6. " That if any
" person, making such affirmation or declaration as is appointed
" by that act, shall be lawfully convicted of wilful, false, and corQuakers.
" rupt affirming or declaring any matter or thing, which, if sworn
" in the common or usual form, would have amounted to wilful
" and corrupt perjury ; every person so offending shall incur and
" suffer such and the same pains, penalties, and forfeitures as are
" inflicted or enacted by the laws against persons convicted of
" wilful and corrupt perjury."
Sect. 25. It is also enacted by 31 Geo. 2. c. 10. s.24. " That
Probate of wills. " whosoever shall willingly and knowingly take a false oath, or
" procure any person to take a false oath, to obtain the probate
" of any will or wills, or to obtain letters of administration in
" order to receive the payment of any wages, pay, or other allowVide p. 315. tit. " ances of money, or prize-money, due, or that were supposed to
" Falsely per " be due, to any officer, seaman, or other person intitled, or supsonating ano " posed to be intitled, to any wages, pay, or other allowances of
ther."
" money or prize-money, for service due on board of any ship or
" vessel of his majesty, &c. or the executor, administrator, wife,
" relation, or creditor, of any such officer or seaman, or other
" person who has really served, or was supposed to have served
" on board of any ship or vessel of his majesty, &c. shall be
" deemed guilty of felony, and suffer death without benefit of
"clergy." (8)
By a variety of other statutes which are too numerous to par
ticularize, in which oaths are directed to be taken, it is enacted
in some, that a person falsely swearing " shall be guilty of per
jury," and in others " suffer the pains and penalties of perjury."
Form of the in
f Sect. 26. It is recited by 25 Geo. 2. c. 11. '* Whereas by
dictment.
reason
(8) By 28 Geo. 2. c. 13.. s. 14. for the relief fence be committed by a prisoner, or other person
of insolvent debtors. If any sheriff or other enabled and intending to take the benefit of the
officer perjure himself in taking the oaths directed act, it is felony without clergy.
by the act, he shall forfeit £500.—And if the of
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reason of difficulties attending prosecutions for perjury and
subornation of perjury, those heinous crimes have frequently
gone unpunished :" for remedy whereof it is enacted, " That in
" every information or indictment for wilful and corrupt perjury,
" it shall be sufficient to set forth the substance of the offence
" charged upon the defendant, and by what court, or before
" whom the oath was taken, (averring such court, or person or
'* persons, to have a competent authority to administer the same,)
" together with the proper averment or averments to falsify the
" matter or matters wherein the perjury or perjuries is or are
" assigned; without setting forth the bill, answer, (1) informa" tion, indictment, declaration, or any part of any record or pro" ceeding, either in law or equity, other than as aforesaid ; and
" without setting forth the commission or authority of the court,
" or person or persons, before whom the perjury was committed."
f Sect. 27. It is also further enacted by par. 2. " That in every
" information or indictment for subornation of perjury, or for
" corrupt bargaining or contracting with others to commit wilful
" and corrupt perjury, it shall be sufficient to set forth the sub" stance of the offence charged upon the defendant without set" ting forth the bill, answer, information, indictment, declaration,
" or any part of any record or proceeding either in law or equity,
" and without setting forth the commission or authority of the
" court, or person or persons, before whom the perjury was com** mitted, or was agreed or promised to be committed." (2)
t Sect. 28. And the better to prevent great offenders from
escaping punishment by reason of the expense attending such
prosecutions, it is further enacted by par. 3. " That it shall and
" may be lawful to and for any of his majesty's justices of assize,
" or nisi prius, or general gaol- delivery, or of any of the great
" sessions of Wales, or of the counties palatine; and they are
" hereby authorized (sitting the court, or within twenty-four
" after) to direct any person examined as a witness upon any
" trial before him or them, to be prosecuted for the said offence
" of perjury, in case there shall appear to him or them a reason" able cause for such prosecution, and that it shall appear to him
" or them proper so to do; and to assign the party injured, or
" other person undertaking such prosecution, counsel, who shall,
" and are hereby required to do their duty without any fee,
" gratuity, or reward for the same." Such prosecution is also
exempted from tax or duty and fees of court, and the clerk of the
assize is ordered to give the prosecutor a certificate of the same,
being directed, with the counsel's names, &c.
t Sect.
(1) In perjury in an answer in Chancery, it is
not necessary to prove the identity of the person
who swore the oath ; it is sufficient if the hand
writing be proved, and that the jurat was subscribed
by the master as being sworn before him. Rex v.
Morris, 2 Burr. 1189. See also Rex v. James,
1 Sbow. 397. and Rex t>. Brady, Cases Cro. Law.
49. notes.
(2) In general the court will oblige the defend
ant to plead or to demur to even a defective in
dictment for this offence. !2 Hawk. c. 25. s. 146.

The court may
order P^rj"re^
p70°ccuted?

•

They arc also very cautious in granting a e«tiorari
to remove it 2 Hawk. c. 27. s. 28. And Lord
Thurlow refused permission to amend an answer,
where an indictment for perjury had only been
threatened, even where the party, having no in
terest, could not be supposed to make the false
oath intentionally. Brown's Cases in Chancery,
419. For it is the province of the grand jury to
judge of the intention. Vaux v. Lord Waltham.
And what the grand jury may find the court will
never expunge. B. R. H. 203.
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t Sect. 29. And it is enacted by 12 Geo. 1. c. 29- s. 4.
" That if any person who hath been, or shall be convicted of
" wilful and corrupt perjury, or subornation of perjury, (3) shall
" act or practise as an attorney or solicitor, or agent in any
" suit or action, in any court of law, or equity, in England, the
"judge or judges of the court where such suit or action is or
" shall be brought, shall, upon complaint or information thereof,
" examine the matter in a summary way (a) in open court, and
(«) Vide 2 Bar. " if it shall appear to the satisfaction of such judge or judges,
K. B. 34.
« that the party hath offended contrary to this act, such judge or
"judges shall cause such offender to be transported for seven
" years."
5. Of Conspiracy.
For the better understanding the nature of conspiracy, I shall
consider,
1 . Who may be said to be guilty of conspiracy.
2. In what manner such offenders are to be punished.
As to the First Point, viz. Who may be said to be guilty of
conspiracy.
2 Inst. 562.
135 ' 134*aGod'b. 444.
Sce 2 Vol. of
ErTllsli Law °f
239. 'S '
.

Sect. 1 . There can be no better rule than the statute of S3 or
rather 21 Edw. 1. the intent whereof was to make a final definit'on °f conspirators, to which purpose it declarelh, " that con" spirators be they that do coufeder or bind themselves by oath,
" covenanl> or other alliance, that every of them shall aid and
" hear the other falsely and maliciously to indict, or cause to in"
"
"
"
"
"
"
"
"

diet, or falsely to move and maintain pleas ; and also such as
cause children within age to appeal men of felony, whereby
they are imprisoned and sore grieved; and such as retain men
in the country with liveries or fees for to maintain their malicious enterprizes; and this extendeth as well to the takers as
to the givers; and to stewards and bailiffs of great lords, who
by their seignory, office, or power, undertake to bear or niaintain quarrels, pleas, or debates that concern other parties than
such as touch the estate of their lords or themselves."

Ld. Ray. iic9.
Sect. 2. From this definition of conspirators it seems clearly to
Bur^s-'o2'1
follow, that not only those who actually cause an innocent man
i Co'ro."5?'o.
t0 he indicted, and also to be tried upon the indictment where
upon he is lawfully acquitted, are properly conspirators, but that
those also are guilty of this offence, who barely conspire to in'
diet a man falsely and maliciously, whether they do any act in
prosecution of such conspiracy or not; for the words of the sta
tute seem expressly to include all such confederacies under the
notion of conspiracy, whether there be any prosecution thereof
or not. And if such a confederacy be within the letter of the
statute, there seems to be no manner of reason to say, that they
are not also within the meaning of it, since it is a high contempt
of the law, barely to engage in such an association to abuse it,
to serve the purposes of oppression and injustice. Neither can
it
(3) Or of forgery or common barratry.
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it be a severe construction which will bring a crime, so evidently
contrary to the first principles of common honesty, within the
meaning of a law, the words whereof do plainly seem to extend
to it.
And therefore I cannot but question the accuracy of that description of conspiracy which is given in the Third Institute, (a)
whereby the lawful acquittal of the party grieved is required to
make the offenders guilty of this crime. It is true indeed, that
a bare conspiracy to indict a man will not maintain a writ of conspiracy at the suit of the party grieved, because it doth not to
him any actual damage. Also it must be confessed, that it is
often laid down as a general rule, and taken for granted, that do
such conspiracy is a good foundation for such a writ, unless the
plaintiff be lawfully acquitted. And it is certain, that there is no
formed writ of conspiracy in the Register for a malicious indictment or appeal, but what supposes such indictment or appeal to
have been actually brought, and the party to have been legally
discharged. From whence it follows, that no one can have the
benefit of any such writ in the Register, who, upou a false accusation, is put to the trouble and vexation of being apprehended,
examined, or committed, &c. without being ever indicted or
appealed.
rr
However, it is certain, that an acquittal by verdict is not always
necessary to maintain such a writ; for it appears by the Register
itself, that where one brought such a writ in the usual form,
having in it the words quousque acquietatus fuisset, <Sfc. against
one who had been nonsuited in a malicious appeal of felony
brought against him, his writ was abated, because such a non
suit would not make good the words quousque acquietutus fuisset,
and yet he afterwards brought a new writ, wherein he used the
words quietus recessit, instead of acquietatusfuisset, and recovered.
And why may not a new writ as well be formed in any other case
which is as much within the mischief of the statute as this? Or
what colour can there be to say, that the malicious putting of a
man to the unreasonable charge, scandal, and trouble of a crimi
nal prosecution, which is so palpably groundless as not to have
probability enough to induce a grand jury to find an indictment,
should not be as good a foundation of complaint, and a grievance
as much within the meaning of the statute, as the putting one to
the charge and vexation of a groundless action, either in a tem
poral or spiritual court, for which it appears by the (6) Register
that a writ of conspiracy doth lie, without making use either of
the words acquietatusfuisset, or quietus recessit? Neither can it
be said, that the opinion I contend for is wholly unsupported by
authority, as appears from the Poulterer's case in (c) Coke's
Ninth Report.
»
However, since it is certain that an (d) action on the case 'in
the nature of such writ doth lie for a false and malicious prosecution, for any crime, whether capital or not capital, though it
do
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do not proceed to an actual indictment, or appeal, and that the
same damages may be recovered in such an action as in a writ of
conspiracy, it hath been thought needless to inquire, whether
such writ may be maintained for such a prosecution or not.
But howsoever the law may stand in relation to writs of con
spiracy, there seems to be no manner of reason, that the stated
form of such writs should any way restrain a proceeding by way
of indictment or information against persons which are apparently
within both the letter and meaning of the statute. (1)
W* LcT> 6i'
l Sid. 174.
iKeble,350.
{b\} P^o?*'
1 Mod. 185,
^86.
l Sid. 68.
fcWAts3^
9 Co. 56.
3 R. Abr. 77.
Sa?keld°°i7l88
l Ventris, SOS,
304.
6 Mod. 185.
8 Mod. 320.

It seems certain, that a man may not only be condemned to
the pillory, (2) but also be branded, for a false and malicious accusation ; but since it doth not appear to have been solemnly resolved, that such an offender is indictable upon the statute, it
seems to be more safe and advisable to ground an indictment of
. . ,• .
~ ,
,
.
8
,
this kind upon the common law than upon the statute, since
there can be no doubt but that all confederacies whatsoever,
wrongfully to prejudice a third person, are highly criminal at
common law;(S) as where divers persons confederate (a) together
by indirect means to impoverish a third person, or (b) falsely
mahciously to charge a man with being the reputed father
(c) °f a bastard child, or to maintain one another in any matter,
whether it be true or false.
11 Mod. 55. Carth. 416. Foster, 221.

Sect. 3. Neither doth it seem to be any justification of a con
federacy to carry on a false and malicious prpsecution, that the
(d) Palm. 45. indictment or appeal which was preferred, or intended to be pre3 Keble, 141. ferred, in pursuance of it, was (d) insufficient, or that the court
l^Ab^ 'iio. wherein the prosecution was carried on, or designed to be carried
9 Coke, 26.
on, had no jurisdiction of the cause, or that the matter of the inYelv. 46. 117. dictment did import no manner of scandal, so that the party
sBuls.Z?70^7i. grieved was in truth in no danger of losing either his life, liberty,
Cro. Jac. 357.
I Roll. Rep.
(e)?Reg. 134.
F. N. B. lifi.
3IIA»s.
H.7.13.25, 26.
1 R. Abr. 112.

or reputation. For notwithstanding the injury intended to the
party against whom such a confederacy is formed may perhaps
inconsiderable, yet the association to pervert the law in order
to procure it, seems to be a crime of a very high nature, and
Jjustly' to deserve the resentment of the law. (e)
v '
2 Mod. d£. 326. Con. 2 Keb. 881. W. Jones, 94. 2 Cr. 130.
Sect.
(l) In an action for a malicious prosecution, it borough, ought not to be pushed any further. Anis incumbent on the plaintiff to shew that the ori- ciently the offence was considered to consist in
ginal suit, wheresoever instituted, is at an end ; for imposing, by combination, a "false crime upon
otherwise he might recover in the action, and after- any person ;" or, in other words, to convict an in
wards be convicted upon the original suit. Douglas, nocent man by perversion of the law and by per215. 2 Term. Rep. 225. ; for this purpose he must jury. This certainly was an offence of complicated
produce and prove a copy of the acquittal on re- enormity, and may account for the severity of the
cord, the substance of the evidence, the charges of judgment, namely, the Villainous Judgment, and
acquittal, and the circumstances which shew the which was only inflicted in one otlier case, that of
prosecution was malicious and without probable attaint against jurors for a false verdict ; that ofcause. Boll. Nisi Prius, 13, 14. But if the prose- fence also involving the complicate guilt of pervercution was for a misdemeanour, a copy of the re- sion ofjustice and perjury. However, in the case
cord is not necessary to be granted by the court to of the King v. Turner and another (13 East Rep.
found the action. Morrisont). Kelly, 1 BI. Rep.385. 228.), which was an indictment against the defendS2) Abolished by st. 56 Geo. 3. c. 138.
ants for a conspiracy to enter a preserve and kill
3) Modern cases of conspiracy have certainly hares, the court held, that an indictment for a coinstretched the doctrine of conspiracy far beyond the hination to commit a mere civil trespass, could not
old rule of law; and, in the opinion of Lord Ellen- be supported
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Sect. 4. Neither (a) is it any plea for one who is prosecuted
for such an unlawful confederacy, that nothing more was intended
by him, but only to give his testimony in a legal course of justice
against the party to whose prejudice such confederacy is supposed to have been formed ; for notwithstanding it may be *aid,
that it would be a great discouragement to legal proceedings to
make persons liable to a criminal prosecution, for barely intending to give their evidence, and it would be a pre-judging of a
cause to try the truth of the testimony intended to tie given in it
before the cause iself is determined, yet the law will rather venture this mischief, than suffer so flagrant a villainy to go unpunished. However, if there be any probability that the prin
cipal cause will ever be tried, it seems proper to apply to the
court to stay the trial of the confederacy until the merits of the
principal cause be determined.

447
(«) 9 Co. 55,
jg'cJ'jg go
91, 92. ' '
C. Eiu. 70, 71.
j3^on 107
1 r. aw. 113,
H4, 115.
i^^'^'m'
Con. 1 R. Abr.
10.
^' j15'

Sect. 5. Yet (6) it seems to be certain, that no one is liable to (i>) 27 Am. 77.
any prosecution whatsoever, in respect of any verdict given by
1?'
him in a criminal matter, either upon a grand or petit jury; for Bridg. 130, isi.
since the safety of the innocent, and punishment of the guilty, 31 E. 3. 17.
doth so much depend upon the fair and upright proceeding of *^ c032317'
jurors, it is of the utmost consequence, that they should be as H*g°i34.' **'
little as possible under the influence of any passion whatsoever. F. Sr. B. 115.
And therefore, lest they should be biassed with the fear of being g'p'f?'*^
harassed by a vexatious suit for acting according to their con- 17S/
sciences (the danger of which might easily be insinuated, where Ld. Ray. 469.
powerful men are warmly engaged in a cause, and thoroughly 18 Co- 23- *4prepossessed of the justice of the side which they espouse), the
law will not leave any- possibility for a prosecution of this kind.
It is true, indeed, that jurors were formerly sometimes ques- F.N. B. 105,
tioned in the Star-chamber, for their partiality in finding a mani- 106fest offender not guilty; but this was always thought a very great
grievance : and surely as the law is now settled by Bushel's case, Vaugh. 135.
there is no kind of proceeding against jurors in respect of their
verdicts in criminal matters allowed of at this day. As to the
objection, that an attaint lies against a jury for a false verdict in
a ctvH cause, and that there is as much reason to allow of it in a
criminal one, it may be answered, that in an attaint, a man's pro
perty is only brought into question a .second time, and not lus
liberty or life : and also it may be generally presumed, that a
jury is likely to be equally influenced with the fear of an attaint
from either of the contending parties; whereas if any such exa
minations of their proceedings were allowed in criminal causes,
they might be often in great danger of one side, by incurring the
resentment of a powerful prosecutor, and provoking him to call
their conduct into question for their supposed partiality; but
they could have little to fear from an injured criminal, who
would seldom be in circumstances to make his prosecution for
midable.
Sect. 6. And as the law has exempted jurors from the danger
of incurring any punishment in respect of their verdict in criminal
causes, it hath also freed the judges of all courts of record from
•
•
•
all prosecutions whatsoever, except in the parliament, for any
thing

18 Coke 24
SeeVaugh. 1S8,
1S912 F d 4 18
n E'd^ 4 6'7
s. P. C. 173.
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thing done by them openly in such courts as judges. For the
authority of a government cannot be maintained, unless the greatest
credit be given to those who are so highly entrusted with the ad
ministration of justice ; and it would be impossible for them to
keep up in the people that veneration of their persons, and sub
mission to their judgments, without which it is impossible to
execute the laws with vigour and success, if they should be con
tinually exposed to the prosecutions of those whose partiality to
their own canses would induce them to think themselves injured.
Yet if a judge will so far forget the dignity and honour of his
post, as to turn solicitor in a cause which he is to judge, and pri
vately and extrajudicially tamper with witnesses, or labour jurors,
he hath no reason to complain if he be dealt with according to
the same capacity to which he so basely degrades himself.

Carth. 416.
Sect. 1. It appears not only from the words of the statute,
ill1 us us' DUt a'so ^om ^e P'am reason °f the thing' that no confederacy
B. Cor. 89.
whatsoever to maintain a suit can come within the danger of the
statute, unless it be both false and malicious. For it would be a
most dangerous discouragement of all legal prosecutions, if those
who engage in them upon a probable ground should be in danger
of being found guilty of so heinous a crime upon their not being
able to bring their suits to their intended effect. And from hence
it clearly follows, that if the defendants to an indictment or appeal
in murder be found guilty of homicide se defendendo, or by misS. P. C. 173. adventure, or get off by pleading the king's pardon, their prose22 Ass. 77.
cutors are in no danger of being punished as conspirators. And
from the same ground it also follows, trAt if the defendants in a
writ of conspiracy can shew a probable cause of suspicion, they
shall be discharged ; as where being accused of a conspiracy for
indicting a person of larceny, they can shew that a larceny was
l Leon. 107. committed at such a time and place, and that the party charged
C. Eliz. 134. by them for such larceny was found by them at the same time
Keilw. 81. 83. and place, with suspicious circumstances ; or where persons being
70 H. 7. 1 1.
charged with a conspiracy for indicting another for feloniously
carrying away a woman with great violence, and numbers are able
20
K H.
! 7.i(]11.
to prove that they saw the persons whom they so accused rtdftig
C. Eliz. 134. armed in a warlike manner, and following after those who> in
l Leon. 107. truth actually did the felony, and that it was the common report
of the country that they were all of the company. But some have
said, that there is a necessity to plead such matter specially, and
that it cannot be given in evidence on the general issue.
12 Mod. 208.
Sect. 8. It plainly appears from the words of the statute, that
(o) 8 H. 4. 6. one person alone cannot be guilty of conspiracy within the pur|f p*C ^'"s. port °f it; from whence it follows, that if all the defendants who
C. Eliz. 701. are prosecuted for such a conspiracy be acquitted but one, the («)
5 Mod. 222.
acquittal of the rest is the acquittal of that one also. Also upon
sonVL'indicted tne same ground it hath been holden, that no such prosecution is
for a conspiracy, maintainable against a (6) husband aud wife only, because they
and one of them
are
pleads to issue,
and is found guilty, judgment shall be given against him, Rex ti. Kinnersley and Moor, 1 Strange, 193.
even although the other conspirator named in the indictment was dead before the indictment is preferred.
Rex v. Nichols and Bygrave, 2 Strange, 1227. 1 R. Abr. 111.
. (fc) 38 Ed. 3. 3. S. P. C. 174.
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are esteemed but one person in law, and are presumed to have
but one will.
And it is certain, that an action on the (a) case in the nature of
a conspiracy may be brought against one only. Also (A) it hath
been resolved, that if such an action be brought against several
persons, and all but one be acquitted, yet judgment may be given
against that one only.
1
b
'
,
(4) 1 R. Abr. Ill, 11*. C. Elii. 701. 6 Mod. 170. 1 Saund. 228. Ray. 176.
497. Str. 144. 193, 1227. 1 Wils. 210, 5 Mod. 408. Latch. 80. 262.
' " r, N. P. 14.

(a) Carth. 416.
1 R- Abr- **»■
F*^J B< u6_
c. Jac. 194.
C.jCar. 239.
3 Mod. no.
180. 2 Keb.
12 Mod. 209.

As to the Second Point, viz. In what manner offenders of
this nature are to be punished.
Sect. 9. It is clear, that those who are convicted of conspiracy Ce) 24 Ed. 3.
at the suit of the (c) party shall only have judgment of fine and
143
imprisonment, and to render to the plaintiff his damages. Also j inst. 383.
it is certain, that he who is convicted at the suit of the (d) king, 562.
of a conspiracy to accuse another of a matter which may touch
his life, shall have judgment that he shall lose the freedom and 34.
franchise of the law (whereby he is disabled to be put upon any 12 Mod. 209.
jury, or to be sworn as a witness, (4) or even to appear in person ^ i^11^16'
in any of the king's courts) ; and also that his houses, lands, and 2 i,uk 5^.
goods, shall be seized into the king's hands, and his houses and S. P. C. 173.
land stripped and wasted, his trees rooted up and raised, and his qJ^'^'q59'
body imprisoned. And this is commonly called a villainous judg- (e) &C the
ment, and is given by the common law, and not by any statute, as books above
is said generally in some (e) books to be the proper judgment
ss. 69.
upon every conviction of conspiracy at the suit of the king, with- g. p. c. 175.
out any restriction to such as endangered the life of the party. 46 Ass. 11.
But I do not find this point any where settled. (5)
Strange?i96.
Under this head of conspiracy may be classed the offence of
illegal combinations, when the parties bind themselves to each
other by oaths or engagements in the nature of an oath. To pre
vent this mischief, which at one time had gone to a great extent
for seditious purposes. The stat. 37 Geo. 3. c. 123. which recites,
" Attempts to have been made to seduce his majesty's land and
naval forces by such means," enacts, "That if any person or per" sons, who shall in any manner or form whatsoever, administer
" or cause to be administered, or be aiding or assisting at, or pre" sent at and consenting to the administering or taking of any
" oath or engagement, purporting or intended to bind the person
" taking the same to engage in any mutinous or seditious pur" pose
(4) It had been generally supposed that a conviction for a conspiracy of any sort rendered a purson so convicted infamous and incompetent to be a
witness. _ But in a late case in the Court of Adrniralty, in which the matter underwent much discussion, and on great consideration it was determined, that the affidavit of a person who had been
convicted of a conspiracy to commit a fraud, was
admissible in- evidence (see the judgment of Sir
W. Scott in the case of the Ville de Varsovic, Robinson's Adiniralty Reports). Perhaps it would
VOL. 1.
G
■

be more correct to say, that many cases, which are
now called conspiracy, are illegal confederacies or
combinations.' For, strictly speaking, conspiracy
by the old rule of law was a confederacy falsely to
indict another or pervert the course of law and justice by perjury
(5) There has been no instance of the villainous
judgment since the reign of Edward the Third. The
usual mode of punishment at present is by fine,
imprisonment, and surety for the good behaviour,
Burr. 996. 1027. Str. 196.
G
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pose ; or to disturb the public peace ; or to be of any association, society, or confederacy, formed for any such purpose ; or
to obey the orders or commands of any committee or body of
men not lawfully constituted; or of any leader or commander,
or other person- not having authority by law for that purpose ;
or not to inform or give evidence against any associate, confederate, or other person ; or not to reveal or discover any unlawful combination or confederacy ; or not- to reveal or discover
any illegal act done or to be done ; or not to reveal or discover
any illegal oath or engagement, which may have been administered or tendered to or taken by such person or persons, or to
or by any other person or persons, or the import of any such
oath or engagement ; shall, on conviction thereof by due course
of law, be adjudged guilty of felony, and may be transported
for any term ofyears not exceeding seven ; and every person who
shall take any such oath or engagement, not being compelled
thereto, shall, on conviction thereof by due course of law, be
adjudged guilty of felony, and may be transported for any term
of years not exceeding seven."

And by stat. 52 Geo. 3. c. 104. which was passed to render
more effectual the above statute. It is enacted, " That every
" person who shall in any manner or form whatsoever, administer
" or cause to be administered, or be aiding or assisting at the ad" ministering of any oath or engagement, purporting or intending
" to bind the person taking the same to commit any treason or
" murder, or any felony, punishable by law with death, shall, on
" conviction thereof by due course of law, be adjudged guilty of a
" felony, and suffer death as a felon without benefit of clergy ;
" and every person who shall take any such oath or engagement,
" not being compelled thereto, shall, on conviction thereof by due
" course of law, be adjudged guilty of felony, and shall be trans" ported as a felon for the term of his natural life, or for such term
" of years as the court before which the said offender or offenders
" shall be tried shall adjudge. Provided always, that compulsion
" shall not justify or excuse any person taking such oath or en" gagement, unless he or she shall, within fourteen days after the
" taking thereof, if not prevented by actual force or sickness, and
" then within fourteen days after the hinderance produced by such
" force of sickness shall cease, declare the same, together with the
" whole or what he or she shall know touching the same, and the per'* son or persons by whom, and in whose presence, and when and
" where such oath or engagement was administered or taken, by
" information on oath before one of his majesty's justices of the
" peace, or one of his majesty's principal secretaries of state,
" or his majesty's privy council ; or in case the person taking
" such oath or engagement shall be in actual service in his ma" jesty's forces by sea or land, then by such information on oath
" as aforesaid, or by information to his commanding officer."
Seer. 2.
" Provided also, that every person, who, before he shall be
" charged with any offence under the said recited act, or this
" act, in taking any oath or engagement described in the said re" cited act, or this act, shall, within three months after the passing
" of
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" of this act, appear before some justice of the peace or ma" gistrate, and declare the same, and the oath or engagement so
" taken, and when and where the same was taken, and in what
" manner, and who shall, at the same time, take before such jus" tice of the peace or magistrate, the oath of allegiance to his ma" jesty, shall be and is hereby indemnified against any prosecution
" for any offence under the said recited act or this act ; and no
" confession so made by any such person shall be given in evi" dence against the person making the same in any court, or in
" any case whatever."—Sect. 3.
" Persons aiding and assisting at the administering of any such
" oath or engagement as aforesaid, and persons causing any such
" oath or engagement to be administered, though not present at
" the administering thereof, shall be deemed principal offenders,
" and shall be tried as such, and, on conviction thereof by due
" course of law, shall be adjudged guilty of felony, and shall
" suffer death as felons, without benefit of clergy, although the
" person or persons who actually administered such oath or en" gagement, if any such there shall be, shall not have been tried
" or convicted."—Sect. 4.
" And be it further enacted, that it shall not be necessary in
" any indictment against any person or persons administering or
" causing to be administered or taken, or taking any such oath or
" engagement as aforesaid, or aiding or assisting at, or present at
" and consenting to the administering or taking thereof, to set
" forth the words of such oath or engagement, and that it shall be
" sufficient to set forth the purport of such oath or engagement,
" or some material part thereof."—Sect. 5.
" Provided always, that any engagement or obligation what" soever, in the nature of an oath, purporting or intending to
" bind the person taking the same to commit any treason or
" murder, or any felony punishable by law with death, shall be
" deemed an oath within the intent and meaning of this act, in
" whatever form or manner the same shall be administered or
" taken, and whether the same shall be actually administered by
" any person or persons to any other person or persons, or taken
" by any other person or persons without any administration
" thereof by any other person or persons."—Sect. 6.
" Provided also, that any offence committed against this act,
" on the high seas, or out of this realm, or within that part of
" Great Britain called England, shall and may be prosecuted,
" tried, and determined before any court of oyer and terminer
" and gaol delivery, for any county, in that part of Great Britain
" called England, in such manner and form as if such offence had
" been therein committed ; and if committed in that part of
" Great Britain called Scotland, shall and may be prosecuted,
" tried and determined, either before the Justiciary Court at
" Edinburgh, or in any of the circuit courts in that part of the
" united kingdom."—Sect. 7" Provided also, and it is hereby declared, that any person
" who shall be tried and acquitted or convicted of any offence
" against this act, shall not be liable to be indicted, prosecuted,
g G 2
"or
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or tried again for the same offence or fact, as high treason or
misprision of high treason ; and that nothing in this act contained shall be construed to extend to prohibit any person
guilty of any offence against this act, and who shall not be tried
for the same as an offence against this act, from being tried for
the same as high treason or misprision of high treason, in such
manner as if this act had not been made."— Sect. 8.

By stat. 57 Geo. 3. c. 19. s. 24. it is recited, " That whereas
" divers societies or clubs have been instituted in the metropolis
" and in various parts of the kingdom, of a dangerous nature and
" tendency, inconsistent with the public tranquillity, and the ex" istence of the established government, laws, and constitution of
" the kingdom; and the members of many of such societies or
" clubs have taken unlawful oaths and engagements of fidelity
" and secresy, and have taken or subscribed, or assented to,
" illegal tests and declarations ; and many of the said societies or
" clubs elect, appoint, or employ committees, delegates, repre" sentatives, or missionaries of such societies or clubs to meet,
" confer, communicate, or correspond with other societies or
" clubs, or with delegates, representatives, or missionaries of
" such other societies or clubs, and to induce and persuade other
** persons to become members thereof, and by such means main" tain an influence over large bodies of men, and delude many
" ignorant and unwary persons into the commission of acts
" highly criminal. And whereas certain societies or clubs calling
" themselves Spenceans, or Spencean Philanthropists, hold and
" profess for their object the confiscation and division of land,
" and the extinction of the Funded property of the kingdom : And
" whereas it is expedient and necessary that all such societies or
" clubs as aforesaid, should be utterly suppressed and prohibited
" as unlawful combinations and confederacies, highly dangerous
" to the peace and tranquillity of this kingdom, and to the consti" tution of the government thereof, as by law established ; be it
" enacted, that from and after the passing of this act, all societies
" or clubs calling themselves Spenceans, or Spencean Philan" thropists, and all other societies or clubs, by whatever name or
" description the same are called upon or known, who hold and
" profess, or who shall hold and profess the same objects and
" doctrines, shall be, and the same are hereby utterly suppressed
" and prohibited, as being unlawful combinations and confe" deracies against the government of our Sovereign Lord the
" King, and against the peace and security of his majesty's liege
" subjects."
" From and after the passing of this act, all and every the said
" societies or clubs, and also all and every other society or club now
" established or hereafter to be established, the members whereof
" shall be required or admitted to take any oath or engagement
* which shall be an unlawful engagement, within the meaning of
" an act passed in the Thirty-seventh year of his Majesty's reign,
" (37 Geo. 3. c. 123.) or within the meaning of an act passed in
" the Fifty-second year of his present Majesty's reign, (52 Geo.
" 3. c. 104.) or to take any oath not required or authorized by
" law ; and every society or club, the members whereof, or any of
them
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" them, shall take or in any manner bind themselves by such oath
" or engagement, on becoming, or in order to become, or in con" sequence of being a member or members of such society or
" club, and every society or club, the members or any member
" whereof shall be required or admitted to take, subscribe, or
" assent to, or shall take, subscribe, or assent to any test or
declaration not required or authorized by law, in whatever man" ner or form such taking or assenting shall be performed, whether
" by words, signs, or otherwise, either on becoming or in order to
" become, or in consequence of being a member or members of
" any such society or. club ; and every society or club that shall
" elect, appoint, nominate, or employ any committee, delegate
" or delegates, representative or representatives, missionary or
" missionaries, to meet, confer, or communicate with any other
" society or club, or with any committee, delegate or delegates,
" representative or representatives, missionary or missionaries, of
" such other society or club, or to induce or persuade any person
" or persons to become members thereof, shall be deemed and
" taken to be unlawful combinations and confederacies, within the
" meaning of an act passed in the Thirty-ninth year of the reign
" of his present Majesty, (39 Geo. 3. c. 79-) and shall and may be Sec this actur" prosecuted, proceeded against, and punished, according to the der title, " un" provision of the said act; and every person who, from and after b^"'.
" the passing of this act, shall become a member of any such so" ciety or club, or who, after the passing of such act, shall act as
" a member thereof, and every person who, from and after the
" passing of this act, shall directly or indirectly maintain corre" spondence or intercourse with any such society or club, or with
" any committee or delegate, representative or missionary, or with
" any officer or member thereof, as such, or shall by contribution
* of money or otherwise, aid, abet, or support such society or
" club, or any members or officers thereof as such, shall be
" deemed guilty of an unlawful combination and confederacy
" within the intent and meaning of the said act, passed in the
" Thirty-ninth year of his majesty's reign, (39 Geo. 3. c. 79.) and
'* shall and may be proceeded against, prosecuted, and punished,
" according to the provision of the said act with regard to the
" prosecution and punishment of unlawful combinations and
" confederacies."— Sect. 25.
Indictment.
The indictment for a conspiracy, after stating that the parties
confederated combined and conspired, and the purpose of the
conspiracy, usually goes on to state that, " In pursuance of such
conspiracy they did"—and then states the overt acts.—But this
form is not necessary, it is sufficient to state merely the conspi
racy and for what purpose. In the King v Eccles (Willes's Rep.
58. n. a) the indictment was for conspiring by indirect means to
prevent one H. B. from following the trade of a Tailor. It was
moved in arrest of judgment, that the means were not stated,
and it was likened to the case of false tokens, under the st. H. 8.
where it had been held that the false tokens used must be
stated in the indictment. By Lord Mansfield " the conspiracy
is stated and its object; it is not necessary that the means should
be
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be stated." Buller, J. "If there be any objection it is that the
indictment states too much, it would have been good certainly
if it had not added by indirect meam, and that vrill not make
it bad."
The ventie must be laid where the conspiracy was, not where
it was put in execution. (1 Salk. 174.)—But where a conspiracy
is laid in one county, and acts of force of some of the conspirators
proved there ; acts done by other conspirators in another county
may be given in evidence. (4 E. R. 171.)
6. Of Maintenance.
Co. Lit. 268. 2. Maintenance is commonly taken in an ill sense, and, in geIust. 208. 212. neral, seemeth to signify an unlawful taking in hand, or upbold563.
ing of quarrels or sides, to the disturbance or hinderance of
common right.
Maintenance is said to be twofold.
Co. Lit. 36.
2 Inst. 213.
1 Ric. 1. c. 4.
2 Ric 215.

Sect. 2. First, Ruralis, or in the country; as where one
assists another in his pretensions to certain lands, by taking or
holding the possession of them for him by force or subtilty ;
where one stirs up quarrels and suits in the country, in relation
to matters wherein he is no way concerned : and this kind of
maintenance is punishable at the king's suit by fine and im
prisonment, whether the matter in dispute any way depended in
plea or not, but is said not to be actionable.

,,„,_,
Sect. 3. Secondly, Curialis, or in a court of justice ; where
2 Imt. 212.563. one officiously intermeddles in a suit depending in any such court
s^R. Abr. 115. whicb no way belongs to him, by assisting either party with
money, or otherwise, in the prosecution or defence of any such,
suit.
Of this second kind of maintenance there seem to be three
species :
Co. Lit. 368.

First, Where one maintains another without any contract to
have part of the thing in suit, which generally goes under the
common name of Maintenance.
Secondly, Where one maintains one side, to have part of the
thing in suit, which is called Champerty.
Thirdly, Where one laboureth a jury, which is called Em
bracery.
1
For the better understanding of the First of the abovemeutioned species, I shall examine,
1. What shall be said to amount to an act of maintenance.
2. In what respects some such acts may be justified.
3. How far offences of this kind axe restrained by too com
mon law.
4. How far by statute.
As
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As to the First Point, viz. What shall be said to amount
to an act of maintenance.
Sect. 4. It seemeth clear, that whosoever assists another with
money to carry on his cause, as by retaining one to be of coun
sel for him, or otherwise bearing him out in the whole or part
of the expense of the suit, may properly be said to be guilty
of an act of maintenance, as it seems to be taken for granted in
^
the (a) books cited in the margin.
12
34 H. 6. 25. 26. 9 E. 4. 32. 21 H. 7. 40. 6 E. 4. 5. 19 E. 4. 3. 31 H. 6. 9. B. Maint. 7. 14
17.20.24.43.44.52. 2 R. Abr. 118. 6 Mo. D. 2 Rol. 77.
Sect. 5. Also it is said, that not only he who lays out his
money to assist another in his cause, but also that he who by
his friendship or interest saves him that expense which he might
otherwise be put to, or but endeavours so to do, is also guilty
of maintenance ; as where (b) one persuades, or but endeavours
to persuade, a man to be of counsel for another gratis.

(b) 28 H> 6- 7i^'jf 6 25
9 E. 3. 32.
Main. 6. 7. 20.

Sect. 6. Also it is said, that all such persons may properly
be called maintainers, who give, or but endeavour to give, any
other kind of assistance to either of the parties in the manage
ment of the suit depending between them : as (c) by opening
the evidence to the jury ; or by (d) giving evidence officiously
without being called upon to do it; or by speaking in the cause
(e) as one of the counsel with the party ; or by (J') retainiug an
attorney for him ; or (g) perhaps by barely going along with
him to inquire for a person learned in the law.
(e) Heu 78. 79. (/) 1 R. Abr. 593. (g) 19 E. 4. 3. 12 E. 4. 14.

(c) 22 H. 6. 5. .
^"{^j ly3~
(i) 28*11.6. 6.
ii H. 6. 41.
J|°J[J*jq51,
2 r_ ^br' 118>
Het. 79.

Sect. 7. Also it hath been said, that those shall come under
the like notion, who give any public countenance to another in
relation to any such suit; as where one of great power and
interest says (h) publicly, that he will spend twenty pounds on
one side, or that he will give twenty pounds, to labour the jury,
whether in truth he spend one penny or not; or where such a
person (i) comes to the bar with one of the parties, and stands
by him while his cause is tried, whether he say any thing or not ;
for such kinds of practices do not only tend to discourage the
other party from going on in his cause, but also to intimidate
juries from doing their duty.
Sect. 8. But it seems that a bare (k) promise to maintain
another is not in itself maintenance, unless it be either in respect of the public manner in which, or the power of the person
by whom, it is made.
Seer. 9. Also it is said to be as much maintenance for a (I)
juror, as for any other person, to solicit a judge to givejudgment according to the verdict, because after a juror has given
his verdict he has nothing more to do.
Sect. 10. But it is said to be no maintenance for a juror to
exhort his companions to join with him in giving such a verdict
as seems to him to be right.
Sect. 11. However it seems clear, (m) that a man is in no
*
■
■
c
danger of being judged guilty of an act of maintenance for
giving

ia 6" 5*
Main' 8.
(0 24 H. 6.6.
igjj'^'!9*
Main! 51.
%

(k) 9 H. 7. 18.
B. Champ. 9.

(OB. Main. 40
j8, ^ *■ 2'
b. Main. 39.

(»») 12 E. 4. 1419 E 4 3
22 H' 6" 5"
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B. Main. 17.
s InstfdM.118
Moor, 6.
F. Main. Si.
Co?LHt 364.
t Leon. 48.

giving another friendly advice, what action is proper for him to
bring for the recovery of a certain debt, or what method it is
safest to take to free him from such an arrest, or what counsellor
or attorney is likely to do his business most effectually; for it
wou'd De extremely hard to make such neighbourly acts of kindness, which seem rather commendable than blame-worthy, to
come under the notion of maintenance, which always seems to
imply a contentious and over busy intermeddling in other men's
matters, in which respect it is so highly criminal. Yet it is said,
that a man of great power, not learned in the law, may be guilty
of maintenance, by telling another who asks his advice, that he
has a good title.
• ■

3 H. 6. 64.
F. Main. 18.
B. Mam. l.
If a mortgagee,
not a party in
the suit, advanccs money to
supportthe title,
it is not maiute3PC<W. 3?5

Sect. 12. Also it hath been said, that no one can be guilty of
maintenance in respect of any money given by him to another
before any suit is actually commenced ; yet if it plainly appear,
tnat li was given merely with a design to assist him in the prosecution or defence of an intended suit, which afterwards is actually
DroUght SUrely it cannot but be as great a misdemeanor in the na°, ,
. J.
,.
. °.
,
., ,
ture or the thing, and equally criminal at common law, as if the
money were given after the commencement of the suit, though
perhaps it may not in strictness come under the notion of main
tenance.

47 Ed. 3. 10.
B. Champ. 3.

Sect. 13. However, it is certain, that one may as properly be
said to be guilty of maintenance, within the meaning of the
words "adkuc manu tenet," in an action of maintenance, for sup
porting another after judgment, as for doing it hanging the plea ;
because the party grieved may be discouraged thereby from
bringing a writ of error or attaint.
As to the Second Point, viz. In what respects some acts
of this kind may be justified.
I shall consider the following particulars :
1 . How far they are justifiable in respect of an interest in the
thing in variance.
2. How far in respect of kindred or affinity.
3. How far in respect of other relations
4. How far in respect of charity.
5. How far in respect of the profession of the law.

As to the First of these particulars, viz. How far some acts of
this kind are justifiable in respect of an interest in the thing in
variance.
9"h!96.E644' 3'
Se?*' 14- II seemetn t0 be clearly agreed, that if (a) a tenant
B. Main. 3. 53. lD ^ or for life be impleaded, he in remainder or reversion
2 R. Abr. 117. may lawfully maintain the defence of the suit with his own
money.
2R? Ab* ii7.
Seciupon the like ground it seems to be clear, that
B. Main 33.
if, an action of trespass, &c. brought by or against a (b) lessee
?? ?*• ft*0,
for years, the inheritance come into question, the lessor may
lawfully
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lawfully maintain his lessee, and give (a) evidence to prove the
inheritance in himself; for though the judgment which may be
given against the lessee cannot directly bind his inheritance, yet
the verdict may be a prejudice to his title, being given on a sup' of his not having a good one.
Sect. 16. Also it hath been admitted as clear law, that if one
seised in fee of certain land bring an action of trespass quare
clausum fregit, and then alien the land, and afterwards in the
trial of the cause it be questioned whether the inheritance at the
time of the supposed trespass belonging to the plaintiff or de
fendant, the alienee may lawfully produce evidence to prove
that the inheritance was in the plaintiff, because the plaintiff's
title is now become his own.
Sect. 17. Also it hath been said, that not only those who have
a certain interest, but also those who have a bare contingency
of such an interest in the lands in question, which possibly may
never come in esse, may in Hke manner lawfully maintain another
in an action concerning such lands ; from whence it follows,
that if I grant to B. that if my lessee for life shall die during my
life, that then he shall have the land for ten years, and after my
lessee be impleaded, B. may maintain him.
Sect. 18. And it hath been said, that not only those who
have a contingency of such an interest, which it is in no man's
power to bar them of, if the contingency happen, may justify
such maintenance, but that those also shall have the same privilege, who by the act of God have the immediate possibility of
such an interest, though it be in the power of another to de
prive them of it ; and therefore that an heir apparent may law
fully maintain the ancestor in an action concerning the inheritance
of the land whereof he is seised in fee.

457
(») i* H. 6. 7.
f'j^Abr*Tl7

9 h. 6. 4.
2R.Abr. 117.

14 h. 7. ».
19 Ed. 4. 3.
g'j^'^j *g '4
2 R. A. 115. '

Sect. 19. But it is said, that the grantee of a reversion, be- 9H. 6. 64.
fore the late statute for amendment of the law which made all 2 Hi Abr. 217.
attornment needless, could not maintain the tenant of the land 34 H- 61 **■
without attornment, because his possibility was wholly created
by the act of the party, and could not be executed but by the
voluntary attornment of the tenant, which there was no remedy
to compel him to make by the common law ; but perhaps the
authority of this opinion may be questionable, especially if such
grant were made for good consideration : for since those who
have only an equitable interest in lands, may lawfully maintain
others in actions relating to those lands, as shall more fully be
shewn in the twenty-first section, and since the grantor in equity
shall stand intrusted for the grantee after the grant, and the
tenant may be enforced by a court of equity to attorn to him,
I do not see any good reason why such grantee should be es
teemed such a stranger to the land, that he may not lawfully
defend an action concerning it, in the event whereof he is so
nearly concerned.
Sect. 20. But it seems clear, that he who is bound to war- 11 H. 6. 41.
rant lands, may lawfully maintain the tenant in the defence of « |J'^SJj8
his title, because he is bound by the warranty to render other
lands to the value of those which shall be evicted.
Sect.
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Sect.'il. Also it seems to be agreed, that he who hath an
equitable interest in lands or goods, or even a chose in action,
may lawfully maintain another in an action relating thereto ; and
(a) 34 H. 6.30. therefore it seemeth to be clear, that a man may lawfully mainis H. 7. 2.
tain («) those who are infeoffed of lands in trust for him, in an
Boutin 'i 9
act'on concerning those lands, and that if he sell them to another,
3o_ .
' the vendee shall have the same privilege.
(6) Noy, ioo.
SccS96H>6
19. 6. so. '
F. Main. 14.

Sect. 22. Also it hath been (b) resolved, that Where A. was
bound as a surety for B. and B. thereupon made a deed of gift
of certain sheep to A. in order to save him harmless from the
said bond, with an implied trust that the sheep should be re
turned to B. if A. should not be damnified, and afterwards an
action was brought against A. for the taking of sheep, B. might
justify the maintaining of him in respect of the said trust.

(c) 34 H. 6. 30.
NoH 58
C.°Eliz. 552.
l Sid. si.
B. Mam. 9.

Sect. 23. Also it seemeth to be (c) certain that the assignee of
a bond, or °tner chose in action, being made over to him for good
consideration, in satisfaction of a precedent debt due bondfide to
him, and not merely in consideration of the intended maintenauce, may either maintain the obligee in an action brought by
him for the debt, or commence an original action in his name,
for he hath an equitable interest in the debt.

(J) 18 E. 2. 4.
Hobos'' 41
2R. Ab'r. 118.
Noy, 99.
Moor, 562. 788.
i Roll. 57. ^
14
26
18 Ed. 4. 12.

Sect. 24. Also it seemeth to be (d) agreed, that wherever any
persons claim a common interest in the same thing, as in a way,
churchyard, or common, &c. by the same title, they may maintain one another in a suit relating to the same.
Sect.Q.5. It is said, that he who is(c) bail for another, may
ta'te care to nave n's aPPearance recorded, but that he ought not
to intermeddle any farther.

(/) w H. 6.
l^H* 7* «"
(e) 6 Ed. 4, 5.
F. M»in. 16
ii H^iJ* 4j'
12 H. 6. 2. '
19 Ed. 4. 32.
9 Ed.64632.
(>) 19 Ed. 4. 5.

As to the Second of the said particulars, viz. How far some
acts of this kind are justifiable in respect of kindred or affinity.
Sect. 26. It seems to be agreed, that whoever is in any way of
k'n or ^"ity t0 either of the parties, so long as the same(y)
continues, or but related to him by being his (g) godfather, may
lawfully (//) stand by him at the bar, and counsel and assist him,
and a's° Pray another to be of counsel to him ; but that he cannot justify the laying out of any of his own (i) money in the
cause, unless he be either (k) father, or son, or heir apparent to
t^ie Part-V» or me husband of such an heiress.
2 Inst. 564. (fc) 21 H. 6. 16. 2 Inst. 564. Vide sup. s. 14.
As to the Third of the said particulars, viz. How far some acts
of maintenance are justifiable in respect of other relations,
I shall consider,
1. How far a lord may maintain his tenant.
2. How far a tenant may maintain his lord.
3. How far a master may maintain his servant.
4. How far a servant may maintain his master.
5. How
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5. How far one neighbour may maintain another.
As to the First Point, viz. How far a landlord may maintain
his tenant.
Sect. 27. It seems certain, that not only the (a) lord, but also (°) " H- 6-39.
the cesttty que use of a seignory, may come with the tenant to a \'™\br U7
trial in an assize against him, and stand by him and assist him, B. Main.'so.
and also pray the sheriff to return an indifferent jury.
Sect. 28. Also it seemcth, that the (b) lord of a town, in an a) is Ed. 4. s.
action brought against the inhabitants, wherein a right to a com- B.Maiow 30.
raon burying-place, claimed by them, is brought into question,
may maintain them in the defence of their right by shewing au
thentic evidence thereof to the jury.
Sect. 29. And in some(c) books it is said generally, that the
lord may maintain his tenant, without saying how far he may do
it ; and I do not fiud it any where expressly holden, that the lord
may justify laying out his own money in defence of his tenant's
title : but it seemeth the better opinion, that he may as well
justify it as any other of the abovementioned acts of (d) maintenance ; for the lord, by accepting a man for his tenant, seemeth
to take him under his immediate (e) protection ; and inasmuch
as the lands were originally derived from the lord, and he hath
the continual benefit of the services due from them, the law, in
many cases of (f) common right, obliges him to warrant them
unto his tenant, and where it doth not oblige him, surely it will
at least permit him to do it : but it seems clear, that he cannot
maintain him in respect of any lands not holden of him.

(c)9H.6. 64.
B" Main* 3'

(d) Co. Lit. 65.
(«) Co. Lit.
JJ'fj3^4^
g ^b. nr.
(/} F. Main,
25,

As to the Second Point, viz. How far a tenant may main
tain his lord.
Sect. 30. It is said, that he may justify (g) coming with his (g)nH. 6. 4«.
lord, and standing with him at a trial ; but I cannot find any * «• Abr. llfc
thing more relating to this matter in any of the books.
As to the Third Point, viz. How far a master may maintain
his servant.
Sect. 31. It is said that the master may go along with his (A) (h)Het. 79.
servant, or with his (i) chaplain, being retained to live in his (0 19 H- 6- 30house with him, in order to (A) retain counsel, and that he may 7*1**13!
pray one to be of counsel for him, and also that he may go with 34 H. 6. ss,
him to the (I) trial, and stand with him and aid him while the *6cause is tried, but ought not to speak in the court in favour of f jm" so1*
his cause.
Con.F.Main.13.
(0 19 H. 6.30. 11 H. 6. 42. 2 E. Abr. 116. Het. 79.
Sect. 32. Also it is said, that if my servant be arrested in an (m)2iH.7.40.
action of (m) debt, I may assist him with money in order to keep Moor, 814.
him out of prison, that I may have the benefit of his service.
Bj HIal6n'|4'
19 Ed. 4. 3. t R. Abr. 116. Het. 79. B. Main. 44. 52.
Sect. 33. But it is said, that the master, in real actions, can
not justify laying out money for his servant, unless he hath some
of
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of his wages in his hand ; which, if the servant be willing, the
master may safely lay out on his behalf.
>
As to the Fourth Point, viz. How far a servant may main
tain his master.

(0) 39H.6.S,6.
Con. KriL 50.
[c) 19H.& 31.
(d) n H. 6.42.
W 3 H- 6- 57•
11 H. 6. 10 11,

Sect. 34. It seemeth clear, that a person generally retained by
another as his servant to do all manner of services, and not for
a (a) particular occasion only, may justify (b) riding about to
Spee(j mg business, and going to (c) counsel in his behalf, and
shewing his evidences to the counsel or to the jury, and (d)
standing by him at a trial between him and another; but it is
certain that he cannot lawfully lay out any of his own (e) money
*° assist the master in his suit.

19 E. 4. 3.
As to the Fifth Point, viz. How far one neighbour may
13 Edw. 4. 14. assist another.
Sect. 35. It seems clear, that a man may lawfully go with
(/) 19 E. 4. 3. his (f) neighbour to inquire for a person learned in law, but
2 R. Ab. 118. tuat ne 0Ught not to give him any money towards carrying on his
suit.
As to the Fourth Instance, wherein some acts of this kind
are justifiable, viz. That relating to charity.
(g)ii H. 6. 16.
Sect. 26. It seems to be (g) agreed, that any one may lawfully
a'fiffil
give money to a poor man to enable him to carry on his suit.
B* Hatauuk
Sect. 27. Also it hath been adjudged, that any one may safely
(A) 19 E. 4. 3. go with a (A) foreigner who cannot speak English to a counsellor
34 H. 6. 25.
ant[ inform him of his case.
15 H. 7. 2.
B. Main. 7.
^s tQ tne pIFTH Instance, wherein some acts of this kind
may be justified, viz. That relating to the profession of the law.
I shall consider,
1 . How far they are justifiable in a counsellor.
2. How far in an attorney.
As to the First Point, viz. How far acts of maintenance
are justifiable in a counsel.
(1) iH.6. io,
11R.Abr H6
2 lust. 564.
(A) F. Main. 8.
22 H. 6. 6.

Sect. 28. There is no doubt but that a(i) counsellor, having
rece've^ h'3 fee> may lawfully set forth his client's cause to the
kest advantage ; but it is certain, that he can no more justify (k)
giving him money to maintain his suit, or threatening a juror,
than any other person.
As to the Second Point, viz. How far acts of maintenance
are justifiable in an attorney.

(p 13 H. 4. 16.
Hob7il7>'
2 Init. 564.
2 R. Abr. 1 16.
F. Main. 21.

Sect. 29. There is no doubt but that an attorney may (/) law^U"V Prosecute or defend an action in the court wherein he is an
allowed attorney, in behalf of any one by whom he shall be specially retained, and that he may assist his client, by laying out
njs own money for nim to be repaid again, and also may main
tain
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tain an action against him for the same by virtue of such a re
tainer, without any special promise.
Sect. 30. And it is said also, that attornies may justify such
maintenance in other courts wherein they are not (a) allowed
attornies, but that they cannot have an action for the money so
laid out without a special promise, and that they are more justified by a general (b) retainer to prosecute for another all his
causes, than if they were not retained at all ; and it is certain
that they ought not to carry on a cause for another at their own
expense, with a promise never to expect a repayment. And it
seems justly questionable, whether solicitors who are no attornies can in any case justify the laying out their money at another's suit.

(a) 3 Mod. 98.
Vide 2 Danvwinches?3' **'
l Jon. 208.
C. Car. 159.
rjon. C. Eliz.
415. 459. 760.
M^°r' 3661i5. r*1,4>
(l)JR. Abr.

Sect. 31. However, it is certain that no counsellor or attorney 2R.Abr. 115.
can justify the using any deceitful practice in maintenance of a jj^^-53,
client's cause, and that they are liable to be severely punished nst* 214,
for all misdemeanors of this kind, not only by the common law,
but also by statute; for it is enacted by Westminster 1. c. 29.
" That if any serjeant, pleader, or other, do any manner of de" ceit or collusion in the king's court, or consent unto it, in
" deceit of the Court, or to beguile the Court or the party, and
" thereof be attainted, he shall be imprisoned for a year and a
" day, and from thenceforth shall not be heard to plead to that
" court for any man. And if he be no pleader, he shall be im" prisoned in like manner by the space of a year and a day at
" the least. And if the trespass require punishment, it shall be
" at the king's pleasure."
In the construction of this statute the following points have
been holden.
Sect. 32,. First. That counsellors, &c. who are not sworn, he. 4. 3.
are as much within the meaning of it as Serjeants, &c. who are B. Disc. 28.
sworn.
Sect. 33. Secondly. That all fraud and falsehood, tending to 2 Inst. 215.
impose upon or abuse the justice of the king's crown, are within DJer' 249the purview of it, as in the following instances :
Sect. 34. I. Where an attorney sues out an habere facias * Inst. 215.
seisinam, falsely reciting a recovery in a real action, where in F" N> B- 98truth there was no recovery at all, and by colour thereof puts the
supposed tenant in the action out of his freehold.
Sect. 35. II. Where one brings a precipe against a poor man, 2 Inst. 215.
knowing that he had nothing in the land, on purpose to get the
possession from the true tenant.
Sect. 36. III. Where one procures an attorney to appear for 41 E. 3. 1.
a man, and confess judgment without any warrant.
2 Inst215Sect. 37. IV. Where one pleads a false plea, known to be Vyet, 362.
utterly groundless, and invented merely with a design to delay 10 E- *• 9justice, and abuse the Court ; and therefore it is said, that if a
client desire his attorney to plead such a plea, the attorney
ought
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ought to enter upon the roll, " non sum veraciter informatus,
" ideo nihil dicit."
As to the Third General- Point, viz. How far offences of
this kind are restrained by the common law.
2Inst.208. 212.
Sect. 38. It seemeth, that all maintenance is strictly pro
hibited by the common law, as having a manifest tendency to
oppression, by encouraging and assisting persons to persist in
suits, which perhaps they would not venture to go on in upon
their own bottoms ; and therefore it is said, that all offenders of
(a) n H. 6. 11. this kind are not only liable to an (a) action of maintenance at
2 itAb^iu tne su't °^ l'ie Partv grieved, wherein they shall render such
8 H. 5. 8.' * damages as shall be answerable to the injury done to the plaintiff,
(4) 2. R. Abr. but also that they may be (b) indicted as offenders against pubMnsu 208 212 he justice, and adjudged thereupon to such fine and imprison' ment as shall be agreeable to the circumstances of the offence.
Also it seemeth, that a court of record may commit a man for an
(c) Heb 79i
(c) act of maintenance done in the face of the Court.
As to the Fourth General Point, viz. How far offences of
this kind are punished by the statute.
Sect. 39. It is enacted by 1 Edw. 3. c. 14. which was further
enforced by 20 Edw. c. 4. " That none of the king's ministers,
* nor no great man of the realm, by himself nor by other, by send" ing of letters, nor otherwise, nor none other great nor small, shall
" take upon them to maintain quarrels nor parts in the country, to
" the lett and disturbance of the common law."
Sect. 40. And it is further enacted by 1 Rich. 2. c. 4. ** That
" none of the king's counsellors, officers, or servants, nor any
" other person within the realm of England, of whatsoever estate
" or condition they be, shall take or sustain any quarrel by maintenance, in the country or elsewhere, upon grievous pain, that
" is to say, the said counsellors and the king's great officers upon
" a pain which shall be ordained by the king himself, by the advice
" of the lords of his realm ; and other less officers and servants of
" the king as well in the exchequer, and all his other courts and
" places, as of his own meiny, upon pain to lose their offices and
" services, and to be imprisoned, and then to be ransomed at the
" king's will, every of them according to their degree, estate, and
" desert; and all other persons through the realm upon pain of
" imprisonment, and to be ransomed as aforesaid."
In the construction of these statutes the following points have
been holden.
F. Main. 24.

Sect. 41. First, That maintenance of a suit in a court baron
is as much within the purview thereof as maintenance in a court
of record.

3 H. 6.53,54.
Sect. 42. Secondly, That nultiel record is a good plea to
B. Main. i.
an action of maintenance brought on these statutes ; and thereF. Main. 18. fore, that he who barely assists another in taking out an original
which never is returned, is not liable to any such action.
Sect. 43. Thirdly, That it is not material, whether the plain
tiff
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tiff in an action on the said statutes were nonsuited, or recovered Fiti.Maintein the action wherein the maintenance is supposed.
nance, 17. 26.
Sect. 44. Also it is certain, that he who fears that another R<;g. 182. b.
will maintain his adversary, may, by way of prevention, have an
original writ grounded on the said statute, prohibiting him so to
do.
Sect. 45. Also all persons are prohibited to give or receive 12 Mod. 32?.
any liveries or badges for maintenance, under severe penalties, by
1 Rich. 2. c. 7. 7 Hen. 4. c. 14. 13 Hen. 4. c. 3. 8 Hen. 6. c. 4.
and 8 Edw. 4. c. 2.
Sect. 46. And it is further enacted by 32 Hen. 8- c. 9.
" That no person whatsoever shall unlawfully maintain, or cause
" or procure any unlawful maintenance in any action, demand,
" suit, or complaint, in any of the king's courts of the chancery,
" Whitehall, or elsewhere, where any person shall have authority
" by virtue of the king's commission, patent, or writ, to hold plea
" of lands, or to examine, hear, or determine, any title of lands,
" or any matter of witnesses, concerning the title, right, or
" interest of any lands, tenements, or hereditaments ; and also that
" no person whatsoever do unlawfully retain, for maintenance of
" any suit or plea, any person or persons, or embrace any free" holders or jurors, or suborn any witness by letters, rewards,
" promises, or any other sinister labour or means, for to maintain • •
" any matter or cause, or to the disturbance or hindrance of jus" tice, or to the procurement, by occasion of any manner of per- .
"jury, by false verdict or otherwise, in any manner of courts
" aforesaid, upon pain to forfeit for every such offence ten
" pounds ; the one moiety thereof unto the king, and the other
" moiety to him that will sue for the same by action of debt, &c."
Sect. 47. It seemeth, that in an information on this statute it
is not sufficient to say, that the defendant maintained the party,
without adding that he did it unlawfully.

41 42.

Sect. 48. Also, it is said to have been adjudged, that main- Noy, 68.
tenance of a suit in a spiritual court is neither within this nor any c*9*of the other above-mentioned statutes concerning maintenance.
Sect. 49. Also it hath been holden, that in an information on gavil, 41, 42.
this statute, it is necessary to shew that a plea was depending,
and therefore that it is not sufficient to say that a bill was ex
hibited.
7. Of Champerty.
And now we are come to the second species of maintenance, 2 inst 208.
called champerty, which is the unlawful maintenance of a suit, Co. Lit. 368.
in consideration of some bargain to have part of the thing in dis
pute, or some profit out of it.
Sect. 1 . Having shewn in the precedent chapter what shall
amount to an act of maintenance, and how far all maintenance in
general, and consequently champerty, is punishable by the com
mon law, I shall only take notice in this place, how far this offence
in particular is restrained by statute, and to that end shall set
down
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down in order the several statutes relating to it, and shew in
what manner they have been expounded.
Sect. 2. And First, it is enacted by the statute of West
minster 1. c. 25. " That no officers of the king, by themselves nor
" by other, shall maintain pleas, suits, or matters hanging in the
" king's courts, for lands, tenements, or other things, for to have " part or profit thereof by covenant made between them ; and he
" that doth shall be punished at the king's pleasure."
In the construction of the statute these following opinions
have been holden.

2 Inst. 208.
F. N. B. 172.
2 IOIL 209.
563.

Sect. 3. Fihst, That by the king's courts, therein mentioned,
are intended only his courts of record.
Seer. 4. Secondly, That under the word " covenant," which
in a strict sense signifieth only an agreement by deed, all kinds
of promises and contracts of this kind are included, whether they
be made by writing or by parol.

47 Anise, 5.
47 Ed. 3. 9.

Sect. 5. Thirdly, That maintenance in personal actions to
have part of the debt or damages, is as much within the statute,
as maintenance in real actions for a part of the land.

F. N. B. 172.
2 Inst 209.
47 Ed. 3. 9.
47 Ass. 5.
9 H. 7. 18.
F. Champ. 4.
B. Champ. 2.

Sect. 6. Fourthly, That maintenance in consideration of a
rent granted out of land in variance is within this statute, but that
rent granted out of other lands is no way within the purview of
it.
Sect. 7. Fifthly, That it hath been holden not to be ma
terial, whether he who brings a writ of champerty did in truth
suffer any damage by it, or whether the plea wherein it is alleged
be determined or not.

(a) 21 E.s. 52.
Sect. 8. Sixthly, That the (a) maintenance of the tenant or
*RjLbr lis* defendant la as much within the meaning of the statute, as the
31_ ' ' ' maintenance of a demandant or plaintiff.
(*) l H. 7. 2.
B. Champ. 6.

Sect. 9. Seventhly, That (ft) such grants only of part of the
th;ng jn ^ whjch are made merely in consideration of the
maintenance, are within the meaning of the statute, and not such
as are made in consideration of a precedent honest debt, which
is agreed to be satisfied with the thing in demand when re
covered.
Sect. 10. And it is further enacted by the statute of West
minster 2. c. 49. " That the chancellor, treasurer, justices, nor
* any of the king's counsel, no clerk of the chancery, nor of the
" exchequer, nor any justice or other officer, nor any of the king's
" house, clerk nor lay, shall not receive any church, nor advowson
" of a church, land, nor tenement in fee, by gift or by purchase,
" or to farm, nor by champerty, nor otherwise, so long as the
" thing is in plea before the king, or before any of his officers,
" nor shall take no reward thereof. And that he that doth con" trary to this act, either himself, or by another, (or make any
" bargain,) shall be punished at the king's pleasure, as well he that
" purchaseth as he that doth sell."
In
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In the construction of this statute the following opinions have
been holden.
Sect. 11. First, That it extendeth only to the officers therein 2 Inst. 484,
named, and not to any other persons.
485,
Sect. 12. Secondly, That it so strictly restrains all such
officers from purchasing any land, hanging a plea, that they cannot be excused by a consideration of (a) kindred or affinity, and
that they are within the meaning of the statute, by barely making
such a purchase, whether (b) they maintain the party in his suit,
or not; (c) whereas such a purchase, for good consideration made
by any other person, of any terre-tenant, is no offence, unless it
appear that he did it to maintain the party.

(<•) 2 Inst. 485.
^'J™1481,
b. Champ. 8.
Chamn. 6.
^' 3" 10*
j'lnst. 484.
F- N- B- 17*.
D" E"

Sect. 13. And it is further enacted by 28 Edw. 1. c. 1 1. in the See also 33 Ed.
following words : " Because the king hath heretofore ordained
jj*
" by statute, that none of his ministers shall take no plea for J inst. 3C9.C"
" maintenance, by which statute other officers were not bounden
" before this time, the king wills that no officer, nor any other
" (for to have part of the thing in plea), shall not take upon him
" the business that is in suit ; nor none upon any such covenant
" shall give up his right to another ; and if any do and be attainted
" thereof, the taker shall forfeit unto the king so much of his land
" and goods as doth amount to the value of the part that he hath
" purchased for such maintenance. And to obtain this, whoso" ever will, shall be received to sue for the king before the jus" tices before whom the plea hangeth, and the judgment shall be
" given by them. But it may not be understood hereby, that any
" person shall be prohibited to have counsel of pleaders, or of
" learned men in law, for his fee, or of his parents and next
" friends."
In the construction of this statute the following points have
been holden.
Sect. 14. First, That a (d) conveyance executed, hanging a 8 Ed^^is.*5'
plea in pursuance of a bargain made before, is not within the 2 Inst. 563.
meaning of it
^
F.N^Vr
Sect. 15. Secondly, That champerty in any action at (e)
common law, whether it be real, personal, or mixt, is within this
statute: also it seems the better opinion, that the purchase of
land while a suit of (/) equity concerning it is depending, is within the purview of it.

(0*7 Ed. 39.
j7^"'^5- '
(^)Moor, 655.
Con. 2 R. Abr.
113"

Sect. 16. Thirdly, That a (g) lease for life, or years, or a
voluntary gift of land, hanging a plea, is as much within the
statute as a purchase for money.
Sect. 17. Fourthly, That a surrender made by a (h) lessee
to his lessor is not within the meaning of this statute ; for since
the lessor may lawfully maintain his lessee without such a sur
render, as hath been more fully shewn in the precedent chapter,
surely dfortiori he may do it after the surrender.
Sect. 18. Fifthly, That no (i) conveyance, or promise
thereof,

(g) 8 E. 4. 13.
j}- ^Jj^

VOL. I.

H H

(ft) F. N. B.
5fi4

S^b'iw'
• • •
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thereof* relating to lands in suit, made by a father to his son, or
by any ancestor to his heir apparent, is within the statute, since
it only gives them the greater encouragement to do what by nature
they are bound to do.
(o) 13 H.7. 17.
Sect. 19- That the (a) giving of part of the land in suit, after
B. Champ. 3. the end of it, to a counsellor for his wages, is not within the mean
ing of it, if it evidently appears that there was no kind of precedent
(6)2 Inst. 564. bargain relating to such gifts; but it seems (£>) dangerous to
meddle with any such gift, since it cannot but carry with it a
strong presumption of champerty.
t Sect. 20. And it is enacted by 3 1 Eliz. c. 5. " That the
*' offence of champerty may be laid in any county, at the pleasure
" of the informer."
8. Of Embracery.
For the better understanding of the nature of embracery, I
shall consider,
1 . What kind of maintenance comes under the notion of em
bracery.
2. What acts of this nature are altogether unlawful.
3. In what circumstances some kinds of them may be lawful. .
4. How far this offence is restrained by the common law.
5. How far by statute.
As to the First Point, viz. What kind of maintenance
conies under the notion of embracery.
'c) F. N. B.
ft
c!o. Lit. 369.
Moor, 815.
4 Comm. 140.
(d) 21 H. 6. 20.
22 H. 6. 5.
37 H. 6. 31.
B. Dec. Tant.
10, 11. 13.
Co. Lit 369.
Moor, 81 5.
(e) 13 H. 4. 16.
Moor, 806.
C. Eliz. 816.
Co. Lit. 159.
369.

Sect. 1 . It seems clear, that (c) any attempt whatsoever to
corrupt or influence, or instruct a jury, or any way to incline
them to be more favourable to the one side than to the other by
money, promises, letters, threats, or persuasions, except only by
the strength of the evidence and the argumeuts of the counsel in
open court, at the trial of the cause, is a proper act of embracery,
(d) whether the jurors on whom such attempt is made give any
verdict or not, or whether the verdict given be true or false.
Sect. 2. (e) And the law so abhors all corruption of this kind,
that it prohibits every thing which has the least tendency to it,
what specious pretence soever it may be covered with, and there
fore it will not suffer a mere stranger, so much as to labour a
juror to appear and act according to his conscience.

Sect. 3. Also it is said, that generally the giving of money to a
(/)39 Ass. 19. juror (f) after the verdict, without any precedent contract in re
B. Dec. Tant. lation to it, is an offence savouring of the nature of embracery ;
14.
because, if such practices were allowable, it would be easy to
evade the law, by giving jurors secret intimations of such an in
tended reward for their service, which might be of as bad conse
quence as the giving of money before-hand. But it seems clear,
that the giving of jurors such a reasonable recompense as is
usually allowed them for their expenses in travelling, 8tc. and
which
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which may fairly be expected by them from cither side that shall
prevail, is no way criminal, because if no such allowance were to
be expected, it would be often difficult to prevail with persons to
serve on a jury at their own charge; and therefore by experience
it hath been found uecessary to permit the parties to give jurors
some amends for their charges.
Sect. 4. It hath been adjudged, that the bare (a) giving of (<0 22 H. 6. 5.
money to another to be distributed among jurors, is an offence of |® ^' g" g J,2the nature of embracery, whether any of it be afterwards actually b. Main. 6. 14.
so distributed or not : also it is (b) clear, that it is as criminal in (*) 17 Ed- 4. 5.
a juror as in any other person to endeavour to prevail with his B8jj^j„
companions to give a verdict for one side by any practices what- S9.
soever, except only by arguments from the evidence which was
produced, and exhortations from the general obligations of con
science to give a true verdict. And there' can be no doubt but
that all fraudulent contrivances whatsoever to secure a verdict are
high offences of this nature ; as where persons by (c) indirect COj 1 Saundmeans procure themselves or others to be sworn on a tales in
order to serve one side.
As to the Second Point, viz. What acts of this kind are
altogether unlawful.
Seer. 5. It seems clear, that neither the party himself, nor his
counsel, nor attorney, nor any person whatsoever, can justify any
indirect practices of influencing a jury, either by giving (d) or promising them money, or (e) menacing them, or (f) instructing them
in the cause beforehand, &c.
'
(J) 2 Bulst. 25. Noy, 102. Co. Lit

(d)i3H.4.i6,
J7-H ^
3 p_, Xbr. 116.
6. 3.
is h9 4* 17 31
362. Moor, 815.

As to the Third Point, viz. In what circumstances some
acts of this nature may be lawful.
Sect. 6. It seemeth clear, that any person who may justify any
other act of maintenance, may safely labour a juror to (g) appear
and give a verdict according to his conscience, but that no other
person can justify intermeddling so far, and that no one whatsoever can justify the labouring a juror (A) not to appear.
As to the Fourth Point, viz. How far offences of this kind
are restrained by the common law.
Sect. 7. There can be no doubt but that they subject the offen
der either to an indictment or action, in the same manner as in
all other kinds of unlawful maintenance do by the common law.
Also it seemeth, that if an act of embracery were not known be
fore the trial of a cause, so that the party to whose prejudice it
was intended, had no opportunity to prevent the ill effects of it,,
by challenging the juror who was practised upon, it will be a good
ground to move the court to set aside the verdict.
As to the Fifth Point, viz. How far offences of this kind
are restrained by statute.
Sect. 8. It is enacted by 5 Edw. 3. c. 10. " That if any juror
" in assizes, juries, or inquests, take of the one party or of the
h h 2
" other

^ Dyer ^
Co.-Lit 157.
^lJ-re 813
Noyi j02- *
(fc) Hob. 294.
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other, and be thereof duly attainted, that hereafter he shall not
be put in any assizes, juries, or inquests, and nevertheless he
shall be commanded to prison, and further ransomed at the
king's will. And the justices, before whom such assizes, juries,
and inquests shall pass, shall have power to inquire and determine according to this statute."

Sect. 9. And it is further enacted by 34 Edw. S. c. 8. " That
" in every plea whereof the inquest or assize doth pass, if any of
" the parties will sue against any of the jurors, that they have
' taken of his adversary or of him for to give their verdict, he shall
" be heard, and shall have his plaint by bill presently before the
"justices before whom they did swear, and that the juror be
" put to answer without any delay ; and, if they plead to the
" country, the inquest shall be taken maintenant. And if any
" man other than the party will sue for the king against the juror,
" it shall be heard and determined as afore is said. And if the
"juror be attainted at the suit of other than the party, and make
" a fine, the party that sueth shall have half the fine ; and that
" the parties to the plea shall recover their damages by the assess" mentof the inquest. And that the juror so attainted have the
" prison of one year, which imprisonment the king granteth, that
" it shall not be pardoned for any fine ; and if the party will sue
" by writ, before other justices, he shall have the suit in the form
" aforesaid."
Sect. 10. And it is further enacted by 38 Edw. 3. c. 12. " That
" if any jurors in assizes sworn, and other inquests to be taken
" between the king and party, or party and party, do any thing
* take by them, or other, of the party, plaintiff, or defendant, to
" give their verdict, and thereof be attainted, by process contained
" in the said statute of 34 Edw. 3. be it at the suit of the party
" that will sue for himself, or for the king, or any other person,
" every of the said jurors shall pay ten times as much as he hath
" taken. And that he that will sue shall have the one half, and
" the king the other half. And that all the embraceors that bring
" or procure such inquest in the country to take gain or profit,
" shall be punished in the same manner and form as the jurors.
" And if the juror or embraceor so attainted have not whereof to
" make gree in the manner aforesaid, he shall have the imprison" ment of one year: and the intent of the king, of great men, and
" the commons is, that no justice nor other minister shall inquire
" of office, upon any of the points of this article, but only at the
" suit of the party, or of other, as afore is said." See also the
32 Hen. 8. c. 9. s. 3. 6.
In the construction of these statutes the following points have
been holden.
(o) 5 Ed. 4. 3.
B. Dec. rant.
(6) 37 H. 6. 31.
B. Dec. Tant
(e) 9 H 6 i
B. Dec. Tank 1.

Sect. 1 1 . First, That all actions ofdecies tantum, being founded
on m 0flfence supposed to have been committed in some former
action appearing upon record, it will be a good plea in bar, either
that there is no (a) such record at all, or that there is not any such
^ record by which it may appear that the juror was sworn ; and
that it is a good (c) exception in abatement of the writ, that there
' is
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is a variance in the first record from that in the declaration in the
present action ; yet is said, that it is not necessary to (a) shew (0) 31 H. 6. 4the whole record in certain, but only so much of it as conveys the
plaintiff to his action.
Seer. 12. Secondly, That it is not (ft) sufficient to shew that (ft) 37 H. 6. si,
the defendants took money in order to embrace a jury, without F. N. B. 171.
shewing also that they actually disposed of it accordingly.
Sect. 13. Thirdly, That the (c) plaintiff must shew in cer- (e) pi. Com. 85.
tain how much was received, or otherwise the court will not know
for what sum to give judgment.
Seer. 14. Fourthly, That the giving of money to a juror (d) 01)39 Ass. 19.
after the verdict is not within the statute, unless there were some Duc- 1"nt'
precedent contract relating to it.
14*
Sect. 15. Fifthly, That it is not (e) material whether the
jurors gave auy verdict or not, or if they did give one, whether it
were true or false.
13 F. N. B. 171. Co. Lit. 369.

(e)«iH. 6.31.
37 H> 6> 31t
Dyer, 95.

Sect. 16. Sixthly, That all the jurors and embraceors may
bejoined in one action, notwithstanding they severally received
different sums, because all was received in order to give the same
verdict, which could not but be the entire act of all the jurors.
But it seems, that each defendant ought to plead severally that
he did not take money in the manner as the plaintiff hath dedared.

^Ed. 3 3
36 H. 6. 'ta.
B- Dec- Talltp.N. B. m
Finch, 255.
81 H- 6- 20-

Sect. 17. Seventhly, That the (f) defendants ought not to (f) B. Dec.
plead generally not guilty, but that they ought specially to deny jg"^1.-! ^
the taking of the money, &c.
' ''
Sect. 18. Eighthly. That the plaintiff (g) shall be paid the fe)4iE.3. 15.
moiety of the money due to him on a judgment in decies tanturn J'D*^'^t
before the king, because the king's moiety is not duc as a debt, 5,' 7.
but as a line ; and wherever the king is entitled to a line from the
suit of a subject, the plaintiff shall first be satisfied.
Sect. 19. Ninthly, That the husband (A) alone may bring (A) 7 H. i.t, 3.
a decies tantum, for an embracery in a former action brought by ^j^'^t.
him and his wife, because by a decies tantum money only is to be 9,' ^9. '
recovered wherein the wife can claim no share.
Sect. 20. Tenthly, That he who buys land to maintain a suit (i)4i Ed.'s.9.
at a lower price than it is known to be worth, is as much within Dec- Tantthe statute, for so much as the (t) land is worth more than he gave, 1'R Abr> 579
as if he had received it in money.
Sect. 21. Eleventhly, That this being a popular action may
be barred by the (k) king's release, being made before any action
brought, but that it cannot be barred by the release of the party
grieved ; and from the same ground also it follows, that the party
grieved needs not in such action declare of any damages done to
him

j\ bf/c.***.'
64.
B. DecTint
c. Elii. 138.
583.
1\Ca-6S3 Inst. 194.
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(a) 44 E. 3. 36. him by the embracery ; but if he do, it is said that he (a) ought
li. Dec. Tant 7. to lay them severally against each defendant, or else that his writ
shall abate, unless he will release them : but perhaps there may
be good reason to question this opinion ; for why may not the
damages be as well recovered, as the action jointly laid against all
the defendants ?
(b) 44 E. 3. 12.
Sect. 22. Twelfth ly, That no (6) process of outlawry lies in
47 E. 3,4.
this action, but only a capias or distress infinite, upon a nihil reB. Dec. 6. 8. turned, and that such distress ought to be of the lands which the
defendants had at the time of the writ of dccies tantum purchased,
and not of those which they had at the time of the inquest ; and that
(c) 47 E. 3, 4. 110 capias (c) into a foreign county lies against the jurors, because
it shall be presumed that they are in the county wherein they were
returned on the jury ; but clearly this reason can no way be ex
tended to the embraceors ; and perhaps it may be over-favourable
to carry it so far in relation to the jurors, especially since the dis
tress infinite can only affect tjje lands which they had at the time
of the decies tantum, before which they may possibly have sold
Vide 6 E. 4.
those which they had at the return of the venire; and why should
11. a,
not the sheriff's present return, that the defendants have nothing
2 R. Abr. 277,
in the county, overbalance the presumption chiefly grounded ou
the former return, with which the present is not inconsistent,
being made at a subsequent time ?

9- Of the Offence of Buying or Selling a Pretended Title.
For the better understanding the offence of buying or selling
a pretended title, I shall consider:
1. How it is restrained by common law.
2. How by statute.
As to the First Point, viz. How it is restrained by com
mon law.
Moore, 751.
Pio^de/ao
' ' '

Sect. 1. It secmeth to be a high offence at common law, to
or se" anv doubtful title to lands known to be disputed, to
the intent that the buyer may carry on the suit, which the seller
doth not think it worth his while to do, and on that consideration
sells his pretensions at an under-rate. And it seemeth not to be
material whether the title so sold be a good or bad one, or whether
the seller were in possession or not, unless his possession were
lawful and uncontested. For all practices of this kind are by all
means to be discountenanced, as manifestly tending to oppression,
by giving opportunities to great men to purchase the disputed
titles of others, to the great grievance of the adverse parties, who
may often be unabled or discouraged to defend their titles against
such powerful persons, which perhaps they may safely enough
maintain against their proper adversary.
As to the Second Point, viz. How far offences of this kind
are restrained by statute.
Seer.
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Sect. 2. It is recited by 1 Rich. 2. c. 9. " That many persons
having true title to lands, and also in pecsonal actions were wrong
fully delayed of their rights and actions, by means that the de
fendants did commonly make gifts and feoffments of their lands
in debate, and of their goods, to lords and other great men,
against whom the said pursuants, for menace that was made to
them, neither could nor durst make their pursuits ; and also that
many persons oftentimes used to disseise others, and anon after
such disseisin to make divers feoffments, sometimes to lords and
other great men to have maintenance, and sometimes to persons
unknown, to the intent to delay the said disseisees, &c." and it is
thereupon enacted, '"That from thenceforth no gift, or feoffment
" of lands, tenements, or goods, be made by such fraud or main" tenance : and that if any be in such wise made, they shall be
" holden for none and of no value; and that the said disseisees
" shall from thenceforth have their recovery against the first dis" seisor, as well of the lands and tenements as of their double
" damages, without having regard to such alienations, so that the
" disseisees commence their suits within the year next after the
" disseisin done."
Sect. 3. In the construction of the statute it hath been holden, B feoffmenti
that feoffments of this kind are only void in respect of the dis- d(! terre5) i, tg.
seisees, but that they are effectual between the feoffor and Co. Lit. 369.
feoffee, &c.
t And it is enacted by stat. 13 Ed. 1. c. 49. " That no per" son of the king's house shall buy any title whilst the thing is in
" dispute, on pain of both the buyer and seller being punished at
" the king's pleasure."
Sect. 4. And it is further enacted by 32 Hen. 8. c. 9. " That Ld. Ray. 537.
" no person or persons whatsoever shall bargain, buy, or sell, or
" by any ways or means obtain, get, or have any pretended rights
" or titles, or take, promise, grant, or covenant to have any right .
" or title, of any person or persons, in, or to any manors, lands,
" tenements, or hereditaments, but if such person or persons
" which shall so bargain, sell, give, grant, covenant, or promise
" the same, their ancestors, or they by whom he or they claim
" the same, have been in possession of the same, or of the rever" sion or remainder thereof, or taking the rents or profits thereof,
" by the space of one whole year next before the said bargain,
" covenant, grant, or promise made; upon pain that he that shall
" make any such bargain, sale, promise, covenant, or grant, to for" feit the whole value of the lands, tenements, or hereditaments
" so bargained, sold, promised, covenanted, or granted, contrary
" to the form of this act. And the buyer or taker thereof, knowing
" the same, to forfeit also the value of the said lands, tenements,
" or hereditaments, so by him bought or taken, as is above said.
" The one half of the said forfeitures to be to the king, and the
" other half to the party that will sue for the same in any of the
" king's courts of record, by action of debt, bill, plaint, or in" formation, in which action, bill, plaint, or information, no
" essoin, protection, wager of law, nor injunction shall be al" lowed."
Sect.
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Sect. 5. But it is provided by the said statute, " That it shall
" be lawful to any person, being in lawful possession, by taking
" of the yearly farm, rents or profits, of, or for any manors,
" lands, tenements, or hereditaments, to buy, obtain, get, or
" have by any reasonable way or means, the pretended right
" or title of any other person or persons, hereafter to be made
" to, of, or in such manors, lands, tenements, or hereditaments,
" whereof he or they shall so be in lawful possession, any thing
" in the said act contained to the contrary notwithstanding."
Sect. 6. And it is further provided, " That the said statute
" shall not extend to charge any person with any of the above" mentioned penalties, except such person be sued for the
" offence within one year."
In the construction of this statute the following opinions
have been holden.
Pkmd. 85.

Sect. 7. I. That it is not material whether any suit be pen
ding concerning the lands contracted for, or not, whereas the
statutes set forth in the precedent chapters extended only to
contracts concerning lands which were actually in suit.

Lit. Rep. 369.
B. 2. c. 25. s.
101.
Plowd. 84.
C. Car. 233.
Dyer, 74.
Con. 1 And.
76.

Sect. 8. II. That, in an action on this statute, the plaintiff
needs not recite it, because the judges are bound ex officio to
take notice of it, being of a public nature ; but that if he do
recite it, he must, at his peril, take care to recite it certainly,
because it is the ground of his action ; and the Court will not
aid him by intending that there is another statute to main
tain -his action, different from that whereon he himself hath
founded it.

1 Leon. 167.
1 Burr. 300.

Sect. 9. III. That, in such an action against the buyer of a
pretended title, it ought expressly to appear, that the defendant
did not know that the seller had not been in possession the
year before : and vice versa, that in such an action by the
buyer the contrary ought to appear, for otherwise it may be
intended, that he was particeps criminis, and therefore ought
not to have any share of the penalty.

Lit. Rep. 369.
Sect. 10. IV. That it is not sufficient to shew, that the seller
Dyer, 74.
had not been in possession, &c. a year before, without expressly
c!°Car. 233.88 avernng that he had a pretended right or title, because that is
in the point of the action.
(«) C. Car. 233.

Sect. 11. V. That it is not (a) sufficient to set forth the
value of the land at the time of the conveyance executed, with
out shewing the value at the time of the bargain, because the
forfeiture is governed by the latter.

ft) 4 Co. 26.
Co. Lit. 369.
Pbwd!'80*88.
Dv. 74. 374.
(c)Co. Lit. 369.
Dyer, 374. '
(rf) Co. Lit. 369.

Sect. 12. VI. That a contract for (b) customary right to
a copyhold estate, or for a lease for (c) years, is as much within
l',e statute 33 a contract for the fee simple ; for the words of the
statute are, " any right or title" and such contracts are as much
within the mischief intended to be redressed by the statute as
any others can be : but it is (</) said, that a lease for years,
made with an intent to try the title in ejectment, is not within
the
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the meaning of the statute, because it is in a kind of course of
law, unless it be made to a powerful man to sway the cause.
Sect. 13. VII. That, in an action for the making such a lease for
years, it is not necessary precisely to set forth the commencement and end of it, because the plaintiff is supposed to be a
stranger to it.
Sect. 14. VIII. That a lease for years by one out of possession, being made off the land, is as much within the statute as
if it had been made upon the land, though it be wholly void in
law ; for it is a lease in reputation, and taken for such among
the vulgar, and tends as much to disquiet the possession as if it
had been effectual in law.

Plowd. 81. 85.
DJer> 74-

l Leon. 166.
i And. 76. 77.

Sect. 15. IX. That no conveyance made by one who hath B. Main. 38.
the uncontested possession, and undisputed absolute pro- £lo"d.- 88: 89,
perty of the lands, is any way within the meaning of the statute,
l° S69because it no way savours of maintenance, and can be prejudi
cial to no one ; from whence it follows, that a disseisor obtaining
the release of the disseisee, or a mortgagor redeeming his land,
are in no danger of the statute in respect of any contract
by them made concerning such land, after such a release or
redemption.
Sect. 16. X. That one who gains the possession of lands Piowd.88. 89.
by virtue of a judgment of law in affirmance of an ancient title, Moor, 655.
cannot come within the meaning of this statute in respect of
any lease made of such lands ; for it can never be imagined
that it was the intent of the statute to oblige all persons who
should recover their lands to occupy them themselves, which
would be generally inconvenient, and often wholly impracticable ;
and therefore it must be admitted from the necessity of the
case, that such persons may lawfully lease their lands and
houses to proper tenants, to be manured and occupied for the
usual rents : but if it shall appear that the title to sucli lands is
still contested notwithstanding such recovery, and that such
lease was in truth designed for the maintenance of the title, I
can see no reason why it should not be as much within the sta
tute as any case whatsoever.
However there seems to be no doubt, but that if a disseisee i Leon. 166.
enter upon a disseisor, being in possession of the land under l^'El* C™..
r, , . .
, .
i r ti •
i
tat. 369. seems.
a pretended title, and immediately sell it to a stranger, lie is as contrary,
much within the statute as if he had been out of possession at
the time of such sale ; for notwithstanding his entry was law
ful, and he had both the absolute property and possession of
the land, yet inasmuch as the disseisor claims a title to it which
is yet in dispute, such a sale by the disseisee seems within the
intent of the statute, which meant absolutely to restrain all per
sons from transferring their disputed titles to any stranger
whatsoever.
But it is said, that such a sale by a father to his son and heir Savil, 95. 96.
apparent is excepted out of the general purview of the statute Moten/fise.
by common reason, which, by the ties of nature as well as of
interest, obliges such a son to maintain his father ; yet it hath
been
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been holden, that such a sale to a brother of the half blood is
within the statute.
1 Leon. 167.
Savil, 94. 96.

Sect. 17. XI. It is said, that by the abovementioned proviso,
" that one who is in lawful possession by taking the yearly
" rents or profits of lands, 8tc. may lawfully buy the pretended
" right of any other person by reasonable means," is no more
than the law would have implied, if it had not been expressed ;
for such a contract cannot possibly be to the wrong of any one,
and tends rather to quiet suits than to promote them.

Co. Lit 369.

And from the like reason also it is said, that a disseisor may
lawfully get the release of the disseisee, though his possession
was unlawful ; and it seems clear, that such a release cannot
come within the meaning of the statute, if the disseisee had the
true right, and no other had any pretence of title to the land ;
for in such case it is clear, that the end of the release is not for
maintenance, but for the settlement of all disputes : but if such
a disseisee had had but a contested title, and such a release
were intended only to enable the disseisor to defend himself
with the dubious title of his disseisee, surely it cannot but be as
much within the meaning of the statute, as any conveyance to
one wholly out of possession.

Co. Uu 369. b.

However it seems clear, that those instances in the said pro
viso, by which it is shewn how it shall appear that the persons
who are permitted to contract for pretended titles are in pos
session, as by the receiving of rent, &c. are only put for exam
ples, and that those who are any way whatsoever lawfully
seised in possession, reversion, or remainder, are within the
benefit of the proviso ; but it seems clear, that they can only
justify the taking such a conveyance as will strengthen the
estate whereof they are seised, and that they cannot take a
covenant from a stranger to convey the land to them, when he
shall have recovered it on a pretended right, because such a
covenant seems clearly to savour as much of maintenance, as if
they had been strangers to the land.
Sect. 18. And it is enacted by the 31 Eliz. c. 5. s. 4. " That
" the offence of buying titles may be laid in any county, at the
" pleasure of the informer."
Of Barratry.

Minahew.
Dufreane.
Spelman.

In treating of Barratry, I shall consider,
1. Who shall be said to be a barrator.
2. In what manner such an offender is to be proceeded

Dalt. p. 38.
Co. Lit. 2(58.
8 Coke, 36.
Cro. Jac. bt7

3. To what punishment he is liable.
As to the First Point, viz. Who shall be said to be a
barrator.
Sect. 1 . It seems, that a barrator is a commom mover, ex
citer, or maintainer of suits or quarrels, either in courts, or in
the country.
Sect.
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Scet. 1. And it is said not to be material, whether the courts Co. Lit. 368.
wherein such suits are commenced be of record or not, or whe- 8 Coke, 30.
ther such quarrels in the country relate to a disputed title of
possessions or not ; but that all kinds of disturbances of the
peace, and tlie spreading of false rumours and calumnies,
whereby discord and disquiet may grow among neighbours, are
as proper instances of barratry, as the taking or keeping the pos
session of lands in controversy.
Sect. 3. But it hath been holdeii, that a man shall not be l R. Abr. 355.
adjudged a barrator in respect of any number of false actions Modern, 98.
brought by him in his own right. However, if such actions be 8Coke'36merely groundless and vexatious, without any manner of colour,
and Drought only with a design to oppress the defendants, I
do not see why a man may not as properly be called a barrator
for bringing such actions himself, as for stirring up others to
bring them.
Sect. 4. But it seems, that an attorney is in no danger of 3 Mod. 97. 98.
being judged guilty of barratry, in respect of his maintaining
another in a groundless action, to the commencing whereof he
was no way privy.
Sect. 5. Also it seems clear, that no one can be a barrator in 8 Coke, 36.
respect of one act only ; for every indictment for such a crime
must charge the defendant with being communis barractator.
Sect. 6. It seems to have been holden, that a feme covert t Rolj 39cannot be indicted as a common barrator; but this opinion Sec chap.' 1.
seems justly questionable; for since a feme covert is as capable
of exciting quarrels, in the frequent repetition whereof the notion
of barratry seems to consist, as if she were sole, why should she
not as properly be indictible for it.
As to the Second Point, viz. In what manner offenders of
this kind are to be proceeded against.
Sect. 7. It is enacted by 34 Edw. 3. c. 1. "That in every
" county shall be assigned for the keeping of the peace one
" lord, and with him three or four of the most worthy of the
" county, &c. and that they, shall have power to restrain offend" ers, rioters, and other barrators, and pursue, arrest, take, and
" chastise them, according to their trespass or offence ; and so
" cause them to be imprisoned and duly punished according to
" the law and customs of the realm, and according to that
" which to them shall seem best to do by their discretions and
" good advisement, &c."
Sect. 8. It seemeth from these words, that justices of peace, Con. B. 2. c. 8.
as such, have cognizance of barratry without any other connuis- »• 38. 39.
sion; sed quare, for the contrary opinion seems to have been *
1 ^j,*6'
holden in Roll's Reports.
Sect. 9- However, it seems clear, that no general indictment 1 Modem, 288.
of this kind, charging the defendant with being a common oppres- cSjg'c252g
sor, and disturber of the peace, and stirrer-up of strife among
neighbours, is good, without adding the words communis bar
ractator
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ractator, which is a term of art appropriated by the law to this
purpose.
(a)2R.Ab. 79.
Sect. 10. (a) Also it seemeth to be certain, that an indict82ment of barratry concluding contra forman statuti is good, though
C. Car' 340!
n0 statute be made directly against it, but only for the punish2 Keb. 409, ment of it, supposing it an offence at common law.
cI'eIi*. 148.
1* Sect. 11. (6) Also it hath been holden, that an indictment
(6) 2 Keb. 410. of this kind may be good, without alleging the offence at any
Coif' Lat19^* certam p'ace> because from the nature of the thing, consisting
2 Hale 180. ' m tne repetition of several acts, it must be intended to have
Palmer, 450. happened in several places ; for which cause it is said, that a
1 Rolle, 295. trial ought to be by a jury from the body of the county.
(c) C. Jac. 527.

Sect. 12. (c) But it hath been resolved, that such an indict
ment is not good without concluding contra pacem, fyc. ; for this
is an essential part of it.
(d) 5 Mod. 18.
Sect. 13. (d) Also it seemeth to be a settled practice not to
iL<].Ray.490. suffer the prosecutor to go on in the trial of an indictment of
2 Aik?340.16 tms kind, without giving the defendant a note of the particular
matters which he intends to prove against him ; for otherwise
it will be impossible to prepare a defence against so general
and uncertain a charge, which may be proved by such a multi
plicity of different instances.
As to the Third Point, viz. In what manner offenders of
this kind are to be punished.
Hutton, 104.
Sect. 14. It is said, that if they be common persons, they are
Abd<uiDii3 to ^e mie(* ana< imPrisoned» and bound to their good behaviour ;
and if they be of any profession relating to the law, that they
ought also to be further punished by being disabled to practise
for the future.
10. Compounding a Penal Action by Common Informer.
To prevent the abuse of justice by common informers, and to
hinder them from converting popular actions into instruments of
oppression, the statute of 18 Eliz. c. 5. s. 1. directs that every
informer on any penal statute shall exhibit his suit in person,
and that the information shall be marked with the day, month,
and year when it was exhibited; and then, by s. 3., enacts,
" That no such informer shall compound for such offence, but
" after answer to the information; nor after answer but by con" sent of the court in which the suit shall be depending; and if
" any such informer shall willingly delay suit, or shall discontinue
" or be nonsuit, or have the matter pass against him by verdict
" or judgment, the informer shall pay costs."
And by s. 4. " If any person (except the clerks of the court
" only, for making out of process otherwise than is above-ap" pointed) shall offend in suing out of process, making of compo" sition, or other misdemeanour, contrary to the statute, or shall
" by colour of process, or without, upon pretence of any penal
" law, make any composition, or take any money, or promise,
" without consent of some of the courts at Westminster; he shall
" stand in the pillory two hours (now abolished), and shall for
" ever be disabled to pursue upon any statute, popular or penal,
" and
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" and shall also forfeit ten pounds, one half to the queen, and
" the other half to the party grieved."
It has been held, upon a conference among the judges, that
this statute applies to the case of a person compounding without leave of the court, even when no process is depending in
court, (a) But it does not apply to informations sued before
magistrates. (A)
There is a saving by sect. 5. that it shall be lawful for any per
son grieved by maintenance, champerty, buying of titles, or em
bracery, to pursue upon any of the statutes against maintenance,
&c.
1 1 . Breach of Prison, Rescue, Escapes, fa.
Breach of prison, rescue, escapes, and the hinderance of bring
ing offenders to justice, which are all offences against the public
justice of the kingdom, are considered of hereafter in the Second
Book, c. 17, 18, 19, 20, 21.
Taking a reward to restore stolen goods, and advertising for
restoration of stolen goods, have been before noticed in the
chapter of Larceny (vide ante, p. 247. 249.)

CHAP. XXVIII.
OFFENCES AGAINST THE PUBLIC PEACE.
i. Surety of the peace, and surety for good behaviour.
2. Affrays.
3. Forcible entries and detainers.
4. Riots, routs, and unlawful assemblies: and herein,
Of riots generally—Of felonious riots, by remaining to
gether to the number of twelve, after proclamation to
disperse—Of seditious assemblies—Of moss-trooping
—Unlawful hunting and poaching—Of riotously pre
venting ships being loaded—and, Riotously destroying
manufactories.
5. Threatening letters.
6. Libels.
1. Surety of the Peace, and Suretyfor Good Behaviour.
Inferior offences either amount to an actual disturbance of the
peace, or do not.
I shall here shew what security may be had against the breach
of the peace.
First, By surety for keeping the peace.
Secondly, By surety for the good behaviour.
As to Surety for keeping the Peace, I shall consider the fol
lowing particulars :—
1 . In what cases it ought to be taken ex officio.
2. At whose request it ought to be granted.
. .
3. Against
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3. Against whom it ought to be granted.
4. For what cause it is grantable.
5. In what manner it is grantable by the courts of Chancery
and King's Bench.
6. In what manner it is grantable by a justice of peace.
7. In what manner the process for it ought to be executed.
8. How such process may be superseded.
9. What ought to be the form of a recognizance for this purpose.
10. How such a recognizance may be discharged.
11. How such a recognizance ought to be certified and pro
ceeded upon.
12. How it may be forfeited.
As to the First Point, viz. In what cases surety of the
peace ought to be taken ex officio.
Sect. 1. It seems, that any justice of peace may, according to
Dalt. c.67. 158.
Lamb. 77, 78. his discretion, bind all those to the peace who in his presence
9 Ed. 4. 3.
B. Peace, 7, 8. shall make any affray, or shall threaten to kill or beat any person,
or shall contend together with hot words, or shall go about with
Cromp. 135.
142.
unusual weapons or attendants, to the terror of the people.
SlE.4. 40.
And also all such persons as shall be known by him to be
Foster, 135.
common barrators:
And also all those who shall be brought before him by a con
stable for a breach of the peace in the presence of such con
stable :
And all such persons who, having been before bound to keep
the peace, shall be convicted of having forfeited their recogni
zance. (1)
As to the Second Point, viz. At whose request the surety of
the peace ought to be granted.
• Sect. 2. It seems agreed at this day, that all persons whatso
Dalt. c. 68.
Lamb. 78, 79. ever, under the king's, protection, being of sane memory, whether
Crom. 133, 134. they be natural and good subjects, or aliens, or attainted of trea
son, &c. have a righf to demand surety of the peace.
Dalt. c. 68.
Sect. 3. But it has been questioned whether Jews or Pagans,
Lamb. 80.
or
persons attainted of pramunire, have a right to it or not.
4 Comm. 250.
Sect. 4. However it is certain, that a wife may demand it
Register. 89.
3 Keb. s. 433. against her husband threatening to beat her outrageously, and
Ld. Hard.
that a husband also may have it against his wife. (2)
Cases, 74.
Strange, 1207. Dalt. c. 68. Lamb. 78. Crom. 133. 3 Lev. 128. F.N. B. 80. Rex v. A. R.
Bowes. I Term Rep. 696. Rex v. Earl Ferrers, 1 Burr. 635.
As to the Third Point, viz. Against whom the surety of the
peace ought to be granted.
Sect.
(t) Conservators of the peace bIso may grant ever called them conservators of the peace from
surety according to their discretion. 4 Burr. 250. the beginning of time down to that decision. 1 1 St.
And this seems to have been the principal duty of Tr. 317.
a conservator. 11 St Tr. 316. A secretary of
(2) But if the marriage be then a subject of
state, therefore, or a privy councillor, never bind judicial litigation in the ecclesiastical court, the
to the peace or the good behaviour ; for they are court before which the recognizance is taken will
not, as such, conservators of the peace. Lord order it to be specially worded, so as not to carry
Holt indeed, in the case of Kendal, Roe, and an admission on the face of it of the fact of the
others, so considered them; but Lord Camden marriage. Str. 1231.
affirms, that no treatise, case, record, or statute has
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Sect. 5. There seems to be no doubt but that it ought, upon
a just cause of complaint, to be granted by any justice of peace
against any person whatsoever, under the degree of nobility, being of sane memory, whether he be a magistrate or private person, and whether he be of full age, or under age, &c. But infants andfemes covert ought to find security by their friends, and
not to be bound themselves; and the safest way of proceeding
against a peer, is by complaint to the court of Chancery or
King's Bench. (3)
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Dalt. c. 68.
Lamb. 81, 82.
3 Kcb.'4s!f'
2 Lev. 128.
See the books
above ci,ed>
j^^o Sub"

As to the Fourth Point, viz. For what cause the surety of
the peace is grantable.
Sect. 6. It seems clear, that wherever a person has just cause
to fear that another will burn his house, or do him a corporal
hurt, as by killing, or beating him, or that he will procure others
to do him such mischief, he may demand the surety of the peace
against such person; and that every justice of peace is bound to
grant it, upon the party's giving him satisfaction upon oath that
he is actually under such fear; and that he has just cause to be
so, by reason of the other's having threatened to beat him, or
lain in wait for that purpose ; and that he does not require it out
of malice, or for vexation.

Dalt. c. 67.
Lamb. 82.
j Lev- 107'
2 Lev. 228.
F.N.B.801.
jj„o'r8874
Godb'. 215.
1 Keb- 29°-

Sect. 7. It seems also the better opinion, that he who is
threatened to be imprisoned by another has a right to demand
the surety of the peace ; for every unlawful imprisonment is an
assault and wrong to the person of a man : and the objection,
that one wrongfully imprisoned may recover damages in an
action, &c, and therefore needs not the surety of the peace, is as
strong in the case of battery as imprisonment ; and yet there is
no doubt, but that one threatened to be beaten may demand the
surety of the peace. (4)

Dalt. c. 67.
Lamb. 82, 83.
^gd 4 p| 4
b. Peace, 22.
Crom. 154.

As to the Fifth Point, viz. In what manner such surety is
grantable by the courts of Chancery and King's Bench.
Seer. 8. It is enacted by 21 Jac. 1. c. 8. "That all process See t Lev. 53.
for the peace or good behaviour to be granted or awarded out g^'g6,7'
of the same courts, or either of them, against any person or jiuilineuVs
persons whatsoever, at the suit of, or by the prosecution of any case, Comb.
person or persons whatsoever, shall be void and of none effect, 427unless such process shall be so granted or awarded, upon motion first made before the judge or judges of the same courts
respectively (sitting in open court, and upon declaration in
writing upon their corporal oaths, to be then exhibited unto
them, by the parties which shall desire such process), of the
causes for which such process shall be granted or awarded
by or out of the said courts respectively, and unless that such
motion and declaration be mentioned to be made upon the
back of a writ ; the said writings there to be entered and re" main
(3) It is said, that the fear of one cannot be the King v. Nettle, &c. MSS. See also 4 Com. Dig.
fear of another, and therefore every recognizance 11 Justices of Peace," (B. 5.)
must be separate. Pult. 18. But in Mich. 23 Geo.
(4) And although the fact from which the fear
2. B. R. the court allowed three women to fde arises be pardoned, the court will receive it as a
joint articles of the peace against three men. The ground to grant the security upon. Str. 473. »
"
"
"
"
"
"
"
"
"
"
"
"
"

OFFENCES AGAINST PUBLIC PEACE.

480

Bk. 1.

"
"
"
"
"
"
"
"
"
"

main of record ; and that if it shall afterwards appear unto the
said courts, or either of them respectively, that the causes
expressed in such writings, or any of them, be untrue, that
then the judge or judges of the said courts, or either of them
respectively, shall and may award such costs and damages upon
the parties grieved, for their, or any of their wrongful vexations
in that behalf, as they shall think fit; and that the party or
parties so offending shall and may be committed to prison by
such judge or judges, until he or they pay the said costs and
damages. (5)
As to the Sixth Point, viz. In what manner such surety is
grantable by a justice of peace.

14H.7. 8,9,10.
9 Ed. 4. 3.
B. Maiupr. 39.
Lamb. 85, &c.
Dalt. c. 69.
2 Wils. 158.

Sect. 9. It seemeth certain, that if the person to be bound be
in the presence of the justice, he may be immediattely committed,
unless be offer sureties ; and from hence it follows, a fortiori,
that he may be commanded by word of mouth to find sureties,
and committed for his disobedience ; but it is said, that if he be
absent, he cannot be committed without a warrant from some
justice of peace, in order to find sureties, and that such warrant
ought to be under seal, and to shew the cause for which it is
granted, and at whose suit; and that it may be directed to any
indifferent person. (6)
As to the Seventh Point, viz. In what manner the process
for the peace ought to be executed.

Reg. 88.
lKcb. 803.290.
6 Mod. 43.
2 P. Will. 202.
Skinner, 61.
2 Keb. 305.
1 Sid. 67. 1

Sect. 10. It seems needless to give a particular account of the
execution of the writ of supplicavit, because I do not find that it
is much in use at this day, and therefore I shall refer the reader
for this purpose to Fitzherbert's Natura Brevium, fol. 80, &c.(7)
Lev. 53.
But as to the execution of a warrant of a justice of the peace,
the following rules are to be observed.
Sect.
(5) A peer or peeress cannot be bound over in the neighbourhood. 2 Burr. 780. And if the
any other place than the courts of King's Bench or court do receive them, the secondary may indorse
Chancery. 4 Comm. 251. A peeress may demand the attachment in the sum required, and order a
surety against her lord, as in the cases of the Mar justice of the country to take the security. 2 Burr.
quis of Carmarthen, Foster, 359. Lord Vane, 1039. 1 Black. 233. Or, if very particular cir>
Str. 1202. Earl of Stamford, Hardw. Cases, 74. cumstances attend the case, the court will compel
Earl Ferrers, Burr. 631. 703. Lady Strathmore, the justices by mandamus. Strange, 835. But that
Eas. 25 Geo. 3. 1 Term Rep. 696. Lord Howard, this is a singular instance, vide Sayer, 253.
11 Mod. 109. 3 Burr. 1922. The articles also
(6) A justice cannot enjoin another to keep the
must be verified by the oath of the exhibitant ; an peace under a penalty, 3 Com. Dig. 370. nor
affirmation therefore is not sufficient. Str. 527. 12 commit for not finding security, until the party has
Mod. 243. Nor will the court permit the truth of been required, and lias refused so do. Per Pratt,
the allegations to be controverted by the defendant, King b. Wilks, E. 3 Geo. 3.
but will order security to be taken immediately, if
(7) If there be no proceedings on a supplicavit
no objections arise upon the face of the articles within a year, the recognizance is of course dis
themselves. Str. 1202. (K. t>. H. Dogherty, E.R. charged ; and if the party be committed after the
13. 171.) But if on an application for the assist expiration of that time, he shall be discharged upon
ance of the court to enforce the subsequent pro very slight security. Fitzg. 268. If taken below,
cess, the articles should manifestly appear, from and the party appear pursuant to the condition, no
the corroborated affidavit of the defendant, to have indictment being lodged, he must be discharged.
been a malicious, voluntary, and gross perjury, the Hard. Ca. But the court in discretion may refuse
court will resist the application, and curuimt the to discharge a recognizance, even though the ezhiofTender. 2 Burr. 806. 3 Burr. 1922. Nor will bitant appear and consent ; for a breach against
the court receive articles of the peace, if the par- any other person is equally a forfeiture. 11 Mod.
tics live at a distance in the country, unless tliey 109.
have previously made application to a justice in
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Sect. 11. First, It can be executed only by the persons to Lamb. 89.
whom it is directed, or some of them, unless it be directed to the
sheriff, who may, either by parole, or by precept in writing,
authorize an officer sworn and known, to serve it, but cannot
empower any other person without a precept in writing.
'
Sect. 12. Secondly, If the warrant be made in the common
form, directing the officer to cause the party complained of to
come before some justice of the peace to find sufficient surety,
&c., and if he shall refuse so to do, to convey him immediately
to prison, without expecting any further warrant, until he shall
willingly do the same, &c, the officer who serves it, before he
makes any arrest, ought first to require the party to go with him,
and find sureties according to the purport of the warrant; but
upon his refusal to do either, he may carry him to the gaol by
force of the same warrant without more.

L. Quinto,
5Ed.4. is, is.
f8' Fttl>e Imp'
Dalt. c. 69.
k"nb- 9°, 91.
5
6 Co. 54.

Sect. 13. Thirdly, If the warrant specially direct, that the
party shall be brought before the justice who made it, the officer
ought not to carry him before any other. But if the warrant be
general, to bring him before any justice of peace, &c. the officer
has the election to bring him before what justice he pleases, and
may carry him to prison for refusing to find surety before such
justice.

Dalt. c. 69.
^r00^- FaIse
imPruonraent'
21 H. 7. 21.
Laml>. 9*. 95-

As to the Eighth Point, vit. How such process may be
superseded.
Sect. 14. It is said, that if one who fears that the surety of the Dalt. c.69.
peace will be demanded against him, find sureties before any
justice of the peace of the same county, either before or after a
warrant is issued against him, he may have a supersedeas from
such justice, which shall discharge him from arrest from any
other justice, at the suit of the same party, for whose security
he has given such surety. Also it is said, that an appearance Lamb.ii2,H3.
upon recognizance for the peace may be superseded, by finding See 2 R. Abr.
sureties in the Chancery or King's Bench, and purchasing a writ 492
testifying the same. But this practice having often been abused
by turbulent persons, who, deservedly fearing to be bound to the
peace or good behaviour, by justices of peace, would procure
themselves to be bound thereto in the said courts, upon insuffi
cient sureties, or upon the colourable prosecution of some per
son who would be ready at all times to release them at their
pleasure, whereupon writs of supersedeas had been often directed
to justices of peace, commanding them to forbear to arrest the
parties for such causes, by reason whereof such turbulent per
sons used to misdemean themselves among their neighbours with
impunity, as it is recited by 21 Jac. 1. c. 8. it is thereupon
enacted by the said statute, " That all writs of supersedeas to be
" granted out of either of the said courts, shall be void, unless
" such process be granted upon motion in open court first made,
" &c. upon such sufficient sureties as shall appear unto the judge 2 Chan. Rep.
" or judges of the same court respectively, upon oath, to be 68,
" assessed at five pounds lands, or ten pounds in goods, in the
" subsidy book, at the least; which oaths, and the names of such
" sureties, with the places of their abode, and where they stand
vol. 1.
11
" so

482

OFFENCES AGAINST PUBLIC PEACE. Bk. 1.
"
"
"
"
"
"
"

so assessed in the subsidy books, shall be entered, and remain
of record in the same courts ; and unless it shall also first appear unto the said judge or judges, from whom such supersedeas is desired, that the process of the peace or good behaviour
is prosecuted against him or them, desiring such supersedeas
bona fide, by some party grieved, in that court, out of which
such supersedeas is desired to be so awarded and directed."
As to the Ninth Potnt, viz. What ought to be the form of
such a recognizance.
T K A (\(\ A(\A * Sect. 15. If it be taken in pursuance of a writ of supplicavit,
it'
Dak c 78
11 must
wno% governed by the directions of such writ; but if
(a) The court of it be taken before a justice of peace, upon a complaint below, it
king's bench, on seems that it may be regulated by the discretion of such justice,
fi11!69^11.. Doth as to the number and sufficiency of the sureties, and the
hibited, have largeness of the sum, and the continuance of the time, for which
power to require the party shall be bound. And it hath been said, that a rekngthof tfme as cognizance to keep the peace as to A. B. for a year, or for life, or
they shall think without expressing any certain time (a) (in which case it shall be
necessary for the intended to be for life), or without fixing any time or place for the
uieSpeace°nRfix Partv's appearance, or without binding him to keep the peace
v. Bowes, l
against all the king's people in general, is good.
Term Rep. 696.
g£c( jg However, it seems to be the safest way to bind the
3 Com. Dig.
party to appear at the next sessions of the peace, and in the mean
371-^
time to keep the peace as to the king, and all his liege people,
lialt. c/igi. especially as to the party, according to the common form of pre
cedents.
As to the Tenth Point, viz. How such a recognizance may
' be discharged.
(4) B. Peace,
Sect. 17. It seems agreed, that it may be discharged by the
1 H 7 2 to demise of the (b) king in whose reign it was taken, or of the (c)
(e)i5 H. 7. i. principal party who was bound thereby, if it were not forfeited
13.
before. Also it hath been holden, that it may be discharged by
Daitc 7i°' tne
re*ease °f tne party at whose complaint it was taken, be1 Lev. 235,
'ng certified together with it. But this may justly be questioned,
(d) Lamb.no. because the recognizance is not to the subject, but to the king,
nC' ■« ,™ and consequently cannot be discharged by the subject, who is not
Crom. 139.169.
V A
.
°.
' ... . J
, ■ ,
144.
a party to it. However, such a release will be a good mducen H. 7. u.
ment to the court, to which such a recognizance shall be certified,
11 ^ c 36
to t''scnarge it > and so also will the non-appearance of the party
64. c. 37. s. 34. at whose complaint it was taken, in order to pray the continuance
2 Vent. 131. of it. And yet it is said, that the sessions in that case may, in
iLcv5233
tne'r discretion, refuse to discharge it. However, it is certain
C.Jac.aHz!
that such a recognizance cannot be pardoned, or released by the
Velv. 207.
king, before it is broken, because the subject has a kind of interest
sfr.J835 M1° m lL
*s sa"*> l'iat tne sureties are not discharged by their
2 P. Will. 202. death, but that their executors, &c. continue bound as their testa2 Burr. 703.
tors, &c. were.
3 Burr. 1922.
.
, _
_
. „
As to the JiLEVENTH Point, viz. How such a recognizance
ought to be certified and proceeded upon.
Lamb. in, m.
Sect. 18. If it be taken by force of a writ of supplicavit, it
Dait c 70
needs not be certified till the justice receive a writ of certiorari
to that purpose ; but if it be taken upon a complaint below, it
must
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must be certified, sent, or brought to the next session of the
the peace by force of 3 Hen. 7- c. 1. that the party so bound may
be called ; and by the same statute, " If the party then make de" fault, the same default shall be recorded, and the same recog" nizance, with the record of the default, shall be certified into the
" chancery, king's bench, or exchequer." However, if the party
have any excuse for his not appearing, it seems that the sessions
is not bound peremptorily to record his default, but may equitably
consider of the reasonableness of such excuse. And it is said,
that the sessions cannot in any case proceed against the party for
a forfeiture of his recognizance, either in respect of his not appearing or breaking the peace ; but that the recognizance in such
case ought to be removed into some of the king's courts of Westminster-Hall, who shall proceed by scire facias upon such recognizance, and not by indictment, &c.
Sect. 19- It seemeth that in a scirefacias upon such a recognizance, it is sufficient to lay the fact alleged for the breach
thereof, as having been done contra pacem, without using the
words Vt et armis.
,
sions was holden, till which the party was bound to keep the peace.
As to the Twelfth Point, viz. How such recognizance may
be forfeited.
Sect. 20. There is no doubt but it may be forfeited by any actual violence to the person of another, whether it be done by the
party himself, or by others through his procurement, as manslaughter, rape, robbery, unlawful imprisonment, &c.

4SS
HUl !• Geo. 1.
^■tced!<""b5'

\
Saver, 253.
Daitc. 71.
f$-.m' 169'
c.Jac. 598.
i R- A. 90o.
Pttrkcr' 543 Bulst 120.
Whether such
"JcVtheday on
which the ses
Cro. Car. 138.

Da^Cy/°"
Lamb. '127',
128.
Saver, 139.

Sect. 21 . Also it hath been holden, that it may be forfeited by {mI^"^' &°
any treason against the person of the king; and also by any un- 2 H. 7. 2, seems
lawful assembly in terrorem populi ; and even by words directly J^JfJ" 4C' 28
tending to a breach of the peace, as by challenging one to fight, a2 Ed| 4| 33>'
or in his presence, threatening to beat him, &c.
C. Car. 498,
499. See the
books cited in the following section, and 2 R. Abr. 545. PI. 2, 3, 4, 5, 6, 7, 8. 547. E. 3.
Sect. 22. However, it seems that it shall not be forfeited by
bare words of heat and choler, as the calling a man knave, teller
of lies, rascal, or drunkard ; for though such words may provoke
a choleric man to break the peace, yet they do not directly
challenge him to it, nor does it appear that the speaker designed
to carry his resentment any farther. And it has been said, that
even a recognizance for the good behaviour, shall not be forfeited
for such words; from whence it follows dfortiori, that a recog
nizance for the peace shall not.
Sect. 23. Also there are some actual assaults on the person
of another, which do not amount to a forfeiture of such a recog
nizance ; as if an (a) officer, having a warrant against one who
will not suffer himself to be arrested, beat or wound him in the
attempt to take him ; or if a (b) parent in a reasonable manner
chastise his child, or a master his servant, (c) being actually in his
service at the time; or a (<i) schoolmaster his scholar, or a
e) gaoler his prisoner, or even a ( f) husband his wife, as some
sa3'!' '
(/) Crom. 28. 136. F. N. B. 80. Hutlcy, 149. Con.
I 12

Sayer, 140.
^ ^llz- 862
19g
227.
P»'">er, 126.

f^sy 6'
(6) Dalt c. V*.
Crom. 1S6.
(c^3 j'"66- io'
(d) Sum. si.
1 Sid. 177.
(«) Dalt. c. 72.
1 Sid. 1 IS 116.
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(a) s« Ass. 36. say; or if (a) one confine a friend who is mad, and bind and
2 Rj,A> 546, beat him, &c. in such a manner as is proper in such circum(fr)C. Jac. 134. stances ; or if a man (6) force a sword from one who offers to
2 R. A. 546. kill another therewith; or if a man gently lay his hands upon
^sH.jj.^6.8. another, and thereby stay him from inciting a dog against a third
cVac. 236.'
person; or if (c) I beat one (without (d) wounding him, or throwC. Car. 138.
mg at him a dangerous weapon) who wrongfully endeavours with
19 g'I'g1*
violence to dispossess me of my land, or goods ; or the goods of
11 Ed. 4. 28. another delivered to me to be kept for him, and will not desist
Keilw. 92.
upon my laying my hands gently on him, and disturbing him ; or
Jill'a* 547
if a man beat, ,(e) or, as some say, wound, or maim one who
548, 549. ' makes an assault upon his person, or that of his (f) wife, parent,
Fait. 5, 6.
child, or master, especially if it appear that he did all he could
Croro-_137'.
tQ avoj(j fighting before he gave the wound ; or if a (g) man fight
(d) 2 Roll. Abr. with or beat one who attempts to kill any stranger ; or if a man
548.
even (h) threaten to kill one who puts him in fear of death in
27 Ed's"**1' suck aphice where he cannot safely fly from him ; or if one (i)
25 Ed! sl 42. imprison those whom he sees fighting, till the heat is over.
8 H. 4. 8.
9 Ed. 4. 48. 12 Ed. 4. 6. B. Tort Dem. 57. 1 Sid. 246. Kely. 128. 2 R. Abr. 547. 1 Kcb.
884.921. 2 Inst. 316. (f) 35 H. 6. 50, 51. 10 H. 6. 31.66. 12 Ed. 4. 6. Crom. 136. Dalt, c.
72. 2 R. Abr. 546. (g) 12 H. 8. 2. (fc) 32 H. 6. 98. 10 Ed. 4. 6. (i) 2 R. Abr. 659.
32 E. 4. 45.
(fc) 2R.A.546.
Dalt! e. 7t' 6&
Crom. 136.'
Con. 9 Ed. 4.
talk 407
(i) 9 Ed. 4. 48.
B. Tres. 189.
(m) Dalt c. 72.
Lamb. 129.
Crom. 136.
C^Elii 86
Moor, 249.

Sect. 24. According to some opinions, a (A) master shall not
^OT^elt suc^ a recognizance for beating another in defence of his
servant. But it is said, that a (/) servant is liable to such forfeiture for beating another in defence of his master's son, though
ne were commanded by the master so to do, because he is not a
servant to the son ; and for the like reason it is said, that a (m)
tenant shall incur the like forfeiture for beating another in defence
f hig Jandlord &c<

Sect. 25. But it seems agreed, that no one shall forfeit such
a rec°gnizance ^ a bare trespass on another's lands, or goods,
unless it be accompanied with some violence to the person.
Sect. 26. And it seems to be the better opinion, that a man is
in no danger of such a forfeiture from any hurt done to another
Dalt c. 22.
by playing at cudgels, or such like sport, by consent, because the
F Bar 344
intent of the parties seems no way unlawful, but rather com
mendable, and tending mutually to promote activity and courage.
Yet it is said, that he who wounds another in fighting with naked
swords, does in strictness forfeit such a recognizance, because no
consent can make so dangerous a diversion lawful.
Hobart 134
^ec'"
^ut '* seemeth, that a man shall not forfeit such
2 R. Abr. 548. recognizance, by a hurt done to another merely through negli
gence, or mischance ; as where one soldier hurts another by dis
charging a gun in exercise, without sufficient caution ; for not
withstanding such person must, in a civil action, give the other
satisfaction for the damage occasioned by his want of care, yet
he seems not to have offended against the purport of such a
recognizance, unless he be guilty of some wilful breach of the
peace.
Of
-
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And now we are come to surety for the good behaviour, 4 Com. 248.
which, being of great affinity with surety of the peace, both *51- *53,
as to the manner in which it is to be taken, superseded, and dis
charged, &c. seems not to require a particular consideration, save
only as to the following points :
1 . For what misbehaviours it is to be required.
2. For what it shall be forfeited.
As to the First Point, viz. For what misbehaviours surety is
required.
Sect. I. It is to be observed, that, by 34 Edw. 3. c. I.
" Justices of peace are empowered to restrain offenders, rioters,
" and all other barrators, and to pursue, arrest, take, and chastise
" them, according to their trespass, or offence ; and to cause
" them to be imprisoned, and duly punished according to the
" laws and customs of the realm, and according to that which to
" them shall seem best to do by their discretions, and good ad" visement ; and also to inform them, and to inquire of all those
" who have been pillors and robbers in the parts beyond the sea,
" and be now come again, and go wandering, and will not la" bour as they were wont in times past, and to take and arrest all
" those that they may find by indictment or by suspicion, and to
" put them in prison ; and to take of all them that be not of good Vide Barlow,
" fame, where they shall be found, sufficient surety and main- 5S4,
" prise of their good behaviour towards the king, and his people,
" and the other duly to punish, to the intent that the people be
" not by such rioters troubled nor indamaged, nor the peace ble" mished, nor merchants, nor others passing by the high-ways of
" the realm disturbed, nor put in the peril which may happen of
" such offenders."
Sect. 2. In the construction hereof there seems to have been 4inst i8i.
some opinions, that the statute, speaking of those that be not of * H. 7. t, s.
good fame, means only such as are defamed, and justly sus- p^j^7^™'
pected that they intend to break the peace, and that it does not
'
any way extend to those who are guilty of other misbehaviours
not relating to the peace. But this seems much too narrow a 4 Bora, 270.
construction, since the abovementioned expression of " persons J^^'j"5,
" of evil fame," in common understanding, as properly includes Dalt.c.75.
persons of scandalous behaviour in other respects, as those who is Mod. 566.
by their quarrelsome behaviour give just suspicion of their readi- [j<Cb»140*
ness to break the peace. And accordingly it seems to have been (c) c. Eliz. 76.
always the better opinion, that a man may be bound to his good i Le»in. 5*,
behaviour for many causes of scandal which give him a bad fame, « c-Tjjo
as being contrary to good manners only ; as for (a) haunting i Roll! 224.
bawdy-houses with women of bad fame ; or for (6) keeping bad Latch. 220.
women in his own house ; or for speaking words of contempt of ^^"^g1"'
an inferior (c) magistrate, as a justice of peace, or mayor of a Palmer, 130.
town, &c. though he be not then in the actual execution of his 1 Boll. *27«
office, or of an inferior officer ofjustice, as a constable, and such "gjjjj 139
like, being in the actual execution of his office.
140.
Seel. Cm. C*r. 409.
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Sect. 3. However, it seems the better opinion, that no one
ought to be bound (a) to the good behaviour for any rash,
quarrelsome, or unmannerly words, unless they either directly
tend to a breach of the peace, or to scandalize the government,
by abusing those who are intrusted by it with the administration
of justice, or to deter an officer from doing his duty ; and there
fore it seems, that he (b) who barely calls another rogue, or
rascal, or teller of lies, drunkard, &c. ought not, for such cause,
to be bound to the good behaviour.
Sect. 4. However, I cannot find any certain precise rules for
the direction of the magistrate in this respect, and therefore am
inclined to think, that he has a discretionary power to take such
surety of all those whom he shall have just cause to suspect to be
dangerous, quarrelsome, or scandalous, as of those who sleep in
the day, and go abroad in the night, and of such as keep sus
Dalt. 75.
picious company, and of such as are generally suspected to be
1 Roll. 150.
2 Vcu. 22, 23, robbers, &c. and of eve-droppers, and common drunkards,
24.
and all other persons, whose misbehaviour may reasonably be
intended to bring them within the meaning of the statute, as per
sons of evil fame, who, being described by an expression of so
great latitude, seem in a great measure to be left to the judg
ment of the magistrate. But if he commit one for want of sure
ties he must shew the cause, &c. with convenient certainty. (1)

(a) C. Car. 498,
499.
(b) C. Eliz. 86.
Moor, 249.
2 Roll. 299.
227.
Palmer, 126.

As to the Second Point, viz. For what misbehaviours such
a recognizance shall be forfeited..
Sect. 5. It is laid down as a general rule in the argument of
Palm. 139, 130.
Stamp and Hide's case, that whatever will be a good cause to
C. Car. 499.
bind a man to his good behaviour, will forfeit a recognizance for
it. Yet this is since denied in Hayward's case ; and indeed does
by no means seem to be maintainable, because the statute, in
ordering persons of evil fame to be bound in this manner, seems
in many cases chiefly to regard the prevention of that mischief
which they may justly be suspected to be likely to do; and in
that respect requires them to secure the public from that danger
which may probably be apprehended from their future be
haviour, whether any actual crime can be proved upon them, -or
13 11.7. 10.
not ; and it would be extremely hard in such cases to make per
Dalt. c. 75.
sons forfeit their recognizance, who yet may justly be compellable
to give one, as those who keep suspicious company, or those
who spend much money idly without having any visible means
of getting it honestly, or those who lie under a general suspicion
of being rogues, &c.
Sect.
(1) Security for good behaviour may be taken : For neglecting church a month. 23 Eliz. c 1.
For using opprobrious terms in a court of justice. For hunting or stealing deer or conies. 1 Jac. 1.
1 Lev. 107. Accusing justices of ignorance in the c. 18. sed vide 16 Geo. 3. c. 30. And it is n
excise laws. 1 Vent. 16. Publishing an obscene usual part of the judgment in a misdemeanour.
book. Fort. 193. For exciting discontents in the 4 Bac. Ab. 698. But a justice of a peace cannot
minds of the people. 2 Vent. 24. For offering compel the security upon a general information.
medicines to destroy a child in the womb. Cro. Str. 16. And whether a person taken upon the
warrant of a secretary of state for a libel shall give
Eliz. 449. For obstructing another on his neces
sary way to a court of justice. 2 Lill. Reg. 649. security for his good behaviour, seems uusetilod.
For disturbing a licensed preacher. 1 Mar. s. 2. 3. 1 Wils. 29. sed vide 2 Wils. 160. and for a very full
For unlawful fishing or hunting. 5 Eliz. c. 21. account of this title, 5 Burn. 293. Chetwynd's Ed.
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Sect. 6. However, it seems that such a recognizance shall not g H. 7. 2.
only be forfeited for such actual breaches of the peace, for which c- E'iz- 86a recognizance for the peace may be forfeited, but also for some 2 {JJJi.^jg.
others, for which such a recognizance cannot be forfeited; as for 150. 199.
going armed with great numbers to the terror of the people, or
speaking words tending to sedition, &c. and also for all such ac- C'I^"'1gQ9'
tual misbehaviours which are intended to be prevented by such Godb. 622*22.
a recognizance, but not for barely giving cause of suspicion of Lamb. 116.
what perhaps may never actually happen.
C 8jac 412
It may be discharged on motion on producing prosecutor's consent, verified by affidavit. Hardwicke's
cases, 58. Or consenting by Counsel. 1 Burr. 703.
2. Affrays.
In treating of affrays, I shall consider,
1. What shall be said to be an affray.
2. How far it may be suppressed by a private person.
3. How far by a constable. ■
4. How far by a justice of peace.
5. In what manner the several kinds of affrays may be
punished.
As to the First Point, viz. What shall be said to be an
affray.
Sect. 1. It is said, that the word " affray" is derived from the
French word effraier, to terrify, and that, in a legal sense, it is
taken for a public offence to the terror of the people. From this
definition it seems clearly to follow, that there may be an assault
which will not amount to an affray ; as where it happens in a
private place, out of the hearing or seeing of any, except the
parties concerned ; in which case it cannot be said to be to the
terror of the people; and for this cause such a private assault
seems not to be inquirable in a court leet, as all affrays certainly
are, as being common nuisances.
Sect. 2. Also it is said, that no quarrelsome or threatening
words whatsoever shall amount to an affray ; and that no one can
justify laying his hands on those who shall barely quarrel with
angry words, without coming to blows ; yet it seemeth, that the
constable may, at the request of the party threatened, carry the
person, who threatens to beat him, before a justice, in order to
find sureties.

3 Inst. 158.
Da,t- c- 8-

Sect. 3. Also it is certain, that it is a very high offence to
challenge another, either by word or letter, to fight a duel, or to
be the messenger of such a challenge, or even barely to endeavour to provoke another to send a challenge, or to fight; as by
dispersing letters to that purpose, full of reflections, and insinuating a desire to fight, &c(l)
Sect.

Popham, 158.
* gwli^
i Keb. 694.
Hob- 120.215.
* Burr."si6.8'
Carr&Hankey.

(1) Challenging another to fight on account of
money won by gaming is, by st. 9 Anne, c. 14.

Lamb- 125,
^ - J0
8 Ed. 4. 5.
23 Ed. 4. 45.
^mi,c'eo'njla.
ble, 14.

made a forfeiture of all the personal estate and imprisonment for two years: vide ante, p. 116.
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Lamb. 1S6.
Sect. 4. But granting that no bare words, in the judgment of
2 R^Abr6^/6' 'aw' carry m tnem so °>uch terror as to amount to an affray, yet it
Summary) 137. seems certain, that in some cases there may be an affray where
there is no actual violence ; as where a man arms himself with
dangerous and unusual weapons, in such a manner as will
naturally cause a terror to the people, which is said to have been
always an offence at common law, and is strictly prohibited by
many statutes.
By 2 Edw. 3. it is enacted, " That no man, great nor small'
" of what condition soever he be, except the king's servants in
" his presence, and his ministers in executing of the king's pre" cepts, or of their office, and such as be in their company assist" ing them, and also upon a cry made for arms to keep the peace,
" and the same in such places where such acts happen, be so
" hardy to come before the king's justices, or other of the king's
" ministers doing their office, with force and arms, nor bring no
" force of affray of peace, nor to go nor ride armed by night nor
" by day, in fairs, markets, nor in the presence of the justices or
" other ministers, nor in no part elsewhere, upon pain to forfeit
" their armour to the king, and their bodies to prison, at the
" king's pleasure. And that the king's justices in their presence,
" sheriffs, and other ministers in their bailiwicks, lords of fran" chises, and their bailiffs in the same, and mayors and bailiffs of
" cities and boroughs, within the same cities and boroughs, and
" borough-holders, constables and wardens of the peace within
" their wards, shall have power to execute this act : and that the
" justices assigned, at their coming down into the country, shall
" have power to inquire how such officers and lords have exer" cised their offices in this case, and to punish them whom they
" find that have not done that which pertained to their offices ;"
and this statute is further enforced by 7 Rich. 2. c. 13. and
20. Rich. 2. c. 1.
And in the exposition of it the following points have been
holden :
F.N. B. 849.
3 InsL 161.
Dait. c. as.
Dans'* a^8' &t
a Bul». 330.

Sect. 5. First, That any justice of peace, or other person who
*s empowered to execute this statute, may proceed thereon, either
ex officio, or by force of a writ out of chancery, formed upon the
statute, and that if he find any person in arms contrary to the
form of the statute, he may seize the arms, and commit the
offender to prison ; and that he ought also to make a record of
his whole proceeding, and certify the same into chancery, where
he proceeds by force of the said writ, or into the exchequer, where
he proceeds ex officio.

Coru'Lamb4
i70>
'

Sect. 6. Secondly, That where a justice of peace, &c. proceeds upon the said writ, he may not only imprison those whom he
shall find offending against the statute in his own view, but also
those who shall be found, by an inquest taken before him, to have
offended in such manner in his absence. And I do not see why
he may not do the same where he proceeds ex officio ; for seeing
the
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the said writ bath no other foundation but the said statute, and is
the most authentic explication thereof, it seemeth that the rules
therein prescribed should be the best direction for all proceedings
upon that statute.
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Sect. 7. Thirdly, That the under-sheriff may execute the C. Eliz. 294.
said writ, being directed to the sheriff, if it name him only by the
name of his office, and not by his proper name, and do not ex
pressly command him to act in his proper person.
Seer. 8. Fourthly, That a man cannot excuse the wearing
such armour in public, by alleging that such a one threatened
him, and he wears it for the safety of his person from his assault,
But it hath been resolved, that no one shall incur the penalty of
the said statute for assembling his neighbours and friends in his
own house, against those who threaten to do him any violence
therein, because a man's house is as his castle.

24 Ed. 3. 33.
21 H. 7. 39.
co™2 Roil 78
2 H. 7. 39.

Sect. 9. Fitfhly, That no wearing of arms is within the mean- 3 Mod. 117.
ingof this statute, unless it be accompanied with such circum- 2Bulsu330.
stances as are apt to terrify the people ; from whence it seems
clearly to follow, that persons of quality are in no danger of
offending against this statute by wearing common weapons, or
having their usual number of attendants with them for their orna
ment or defence, in such places, and upon such occasions, in which
it is the common fashion to make use of them, without causing
the least suspicion of an intention to commit any act of violence
or disturbance of the peace. And from the same ground it also Crom. 64.
follows, that persons armed with privy coats of mail, to the in
tent to defend themselves against their adversaries, are not within
the meaning of this statute, because they do nothing in terrorem
populi.
Sect. 10. Sixthly, That no persorf is within the intention of p0p. 121,122.
the said statute, who arms himself to suppress dangerous rioters,
rebels, or enemies, and endeavours to suppress or resist such dis
turbers of the peace or quiet of the realm ; for persons who so
arm themselves seem to be exempted out of the general words of
the said statute, by that part of the exception, in the beginning
thereof, which seems to allow all persons to arm themselves, upon
a cry made for arms, to keep the peace, in such places where
such acts happen.
As to the Second Point, viz. How far an affray may be sup
pressed by a private person.
Sect. 11. It seems agreed, that any one who sees others fighting may lawfully part them, and also stay them till the heat be
over, and then deliver them to the constable, who may carry them
before a justice of peace, in order to their finding sureties for the
peace. Also it is said, that any private person may stop those
whom he shall see coming to join either party ; and from hence it
seems clearly to follow, that if a man receive a hurt from either
party in thus endeavouring to preserve the peace, he shall have
his remedy by an action against him. Also upon the same ground,
it seems equally reasonable, that if he unavoidably happen to hurt
either party in thus doing what the law both allows and commends,
he

Lamb 1S13 Inst. 158.
2 ln«t. 52^
pa|L c '8
Lamb. 131.
Infra» '• ir-

^J"^Da'"u fc ^ '
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he may well justify it, inasmuch as he is no way in fault ; and the
damage done to the other was occasioned by a laudable intention
to do him a kindness.
Lamb. ldl.
Dalt. c. 8.
3 Inst. 158.
B. F. Imp. 35.
44.
10 H. 7. 20.
2 Inst 52.

Sect. 12. However it seems clear, that if either party be danger
ously wounded in such an affray, and a stander-by, endeavouring
to arrest the other, be not able to take him without hurting, or
even wounding him, yet he is no way liable to be punished for
the same, inasmuch as he is bound, under pain of fine and impri
sonment, to arrest such an offender, and either detain him till it
appear whether the party will live or die, or carry him before a
justice of peace, by whom he either is to be bailed or com
mitted, &.C.
As to the Third Point, viz. How far an affray may be suppressed by a constable.

3 Inst. 158.
Sect. 13. It seems agreed, that a constable is not only imLamb.132,133. powered, as all private persons are, to part an affray which
j 'hV.'io
happens in his presence, but is also bound at his peril to use his
best endeavours to this purpose ; and not only to do his utmost
himself, but also to demand the assistance of others, which if they
refuse to give him, they are punishable with fine and imprison
ment.
Lamb. 132, 133.
Dalt. c. 1. 8.
B. Surety, 23.
36.
C. Eliz. 375.
9 Ed. 4. 26.
Moor, 284.
3 H. 4. 9.
22 E. 4. 35.
10 Ed. 4. 18.
5 H. 7.6.
Sav. 97, 98.

Sect. 14. And it is said, that if a constable see persons either
actually engaged in an affray, as striking, or offering to strike, or
drawing their weapons, &c. or upon the very point of entering
upon an affray, as where one shall threaten to kill, wound, or beat
another, he may either carry the offender before a justice of the
peace, to the end that such justice may compel him to find sure
ties for the peace, &c. or he may imprison him of his own autho
rity for a reasonable time, till the heat shall be over, and also after
wards detain him till he find such surety by obligation. But it
seems, that he has no power to imprison such an offender in any
other manner, or for any other purpose; for he cannot justify the
committing an affrayer to gaol till he shall be punished for his
offence ; and it is said, that he ought not to lay hands on those
who barely contend with hot words, without any threats of per
sonal hurt, and that all which he can do in such a case, is to com
mand them under pain of imprisonment to avoid fighting.

5 II. 7. 6.
1 Roll. 238.
2 Bulst. 329.

Sect. 15. But he is so far intrusted with a power over all
actual affrays, that though he himself is a sufferer by them, and
therefore liable to be objected against, as likely to be partial in
his own cause, yet he may suppress them ; and therefore, if an
assault be made upon him, he may not only defend himself, but
also imprison the offender, in the same manner as if he were no
way a party.

Sect. 16. And if an affray be in a house, the constable may
13 Ed. 4. 9.
7 Ed. 3. 12.
break open the doors to preserve the peace ; and if affrayers fly
Dalt.
c. H. 67 to a h°,,se» a'10" ne follow with fresh suit, he may break open the
l^mb.i33°vii.
doors to take them.
Sect.
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Sect. 17. But it is said, that a constable hath no power to arrest
a man for an affray done out of his own view, without a warrant
from a justice of peace, unless a felony were done or likely to be
done ; for it is the proper business of a constable to preserve the
peace, not to punish the breach of it ; nor does it follow from his
having power to compel those to find sureties who break the
peace in his presence, that he has the same power over those who
break it in his absence, inasmuch as in such case it is most proper
to be done by those who may examine the whole circumstances
of the matter upon oath, which a constable cannot do ; yet it is
said that he may carry those before a justice of peace, who were
arrested by such as were present at an affray, and delivered by
them into his hands.
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C. Eliz. 375.
0"en> 105>

Lamb. 131.
Dalt* c" 8*

As to the Fourth Point, viz. In what manner an affray may
be suppressed by a justice of peace.
Sect. 18. There is no doubt but that he may and must do all
such things to that purpose, which a private man or constable are
either enabled, or required by the law to do. But it is said, that
he cannot without a warrant authorize the arrest of any person
for an affray out of his view. Yet it seems clear, that in such
case he may make his warrant to bring the offender before him, in
order to compel him to find sureties for the peace.

Summary, 1S6.

Sect. 19- Also it seems, that a justice of peace has a greater
power over one who has dangerously wounded another in an
affray, than either a private person or a constable ; for there does
not seem to be any good authority, that these have any power at
all to take sureties of such an offender ; but it seems certain, that
a justice of the peace has a discretionary power either to commit
him, or to bail him, till the year and day be past ; but it is said,
that he ought to be very cautious how he takes bail, if the wound
be dangerous : for that if the party die, and the offender appear
not, he is in danger of being severely fined, if he shall appear,
upon the whole circumstances of the case, to have been too
favourable.

See 38 Ed. 3.
6> 7-

^ 53.
14 H. 8. 7.
Moor> 468>

'^j5,
0 1
s
r gg
T)„|t. c. 8.
Popham, 153.

As to the Fifth Point, vh. In what manner the several kinds
of affrays are to be punished.
Sect. 20. It sufficiently appears from the foregoing part of this
chapter, how such affrays as are accompanied with force and
arms are to be dealt with upon the statute of Northampton. And
therefore I shall only examine in this place, what penalties other
affrays are liable unto.
' .
As to which it is to be observed, that all affrays in general are
punished by fine and imprisonment, the measure of which is to
be regulated by the discretion of the judges, according to the cir- Alcyn, 9.
cumstances of the case, which very much vary the nature of this
crime, and in some cases make it so inconsiderable as scarce to
deserve to be taken notice of ; and in others make it an offence
- of a very heinous nature.
As in the following instances : First, In respect to the dangenerous
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gerous tendency thereof. Secondly, In respect of the persons
against whom it is committed. Thirdly, In respect of the
place wherein it happens.
PopliBm, 153.
3 Inst. 158.
lK^186'
l e . 694.
Moor, 563.

Sect. 9,1. And First, An affray may receive an aggravation
from the dangerous tendency thereof ; as where persons coolly
and deliberately engage in a duel, which cannot but be attended
with the apparent danger of murder, and is not only an open
defiance of the law, but carrries with it a direct contempt of
the justice of the nation, as putting men under a necessity of
righting themselves; upon which considerations, persons con
victed of barely sending a challenge have been adjudged to pay
a fine of one hundred pounds, and to be imprisoned for one
month without bail, and also to make a public acknowledgment
of their offence, and to be bound to their good behaviour.
Sect. 22. Secondly, An affray may receive an aggravation
from the persons against whom it is committed ; as where the
officers of justice are violently disturbed in the due execution of
their office, as by the rescous of a person legally arrested, or the
bare attempt to make such a rescous ; for all the ministers of the
law are under its more immediate protection.

12 Co. ioi.
te!). 290.
l Mod. 186.

Sect. 23. Thirdly, An affray may receive a further aggrava
tj0n from the place wherein it is committed ; and upon this
respect all affrays in the king's court are so severely punished, as
hath been shewn in Chapter 6. Upon the same account also,
all affrays in a church or church-yard have been always es
teemed very heinous offences, as being very great indignities to
the Divine Majesty, to whose worship and service such places
are immediately dedicated. And upon this consideration, all
irreverant behaviour in these places hath been esteemed so cri
minal by the makers of our laws, that they have not only se
verely punished such disturbances in them which are punishable
wherever they happen, as all actual affrays, &c. but also such
which, if they happen elsewhere, are not punishable at all, as
bare quarrelsome words, and even such which be commendable
if done in another place, as arrests by virtue of legal process.
But for the better understanding hereof, I shall consider the
several statutes made for this purpose.

The offence of
Sect. 24. And first, it is enacted by 5 and 6 Edw. 6. c. 4.
•ffray m"a
" That if any person whatsoever shall, by words only, quarrel,
churcli or
" chide, or brawl, in any church or church-yard, that then it shall
church-yard. " be lawful unto the ordinary of the place where the same
" offence shall be done, and proved by two lawful witnesses, to
" suspend every person so offending ; that is to say, if he be
" a layman, ab ingressu eccksia, and if he be a clerk, from the
" ministration of his office, for so long a time as the same ordi" nary shall by his discretion think meet and convenient, accord" ing to the fault."
Sect. 25. And it is further enacted by the said statute, " That
" if any person shall smite or lay any violent hands upon any
other

Ch. 28.
"
"
"
"
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other, either in any church or church-yard, that then, ipsofacto,
every person so offending shall be deemed excommunicate,
and be excluded from the fellowship and company of Christ's
congregation."

Sect. 26. And it is also further enacted by the said statute,
" That if any person shall maliciously strike any person with
" any weapon in any church or church-yard, or shall draw any
" weapon in any church or church-yard, to the intent to strike
" another with the same weapon, that then every person so of" fending, and thereof being convicted by verdict of twelve men,
" or by his own confession, or by two lawful witnesses, before
" the justices of assize, justices of oyer and terminer, or justices
" of peace in their sessions, by force of this act, shall be ad" judged by the same justices before whom such person shall be
" convicted, to have one of his ears cut off, &c. and besides that
" every such to be, and stand, ipso facto excommunicated, as
" aforesaid."
Sect. 27. And in the exposition hereof it hath been holden :
First, That notwithstanding the words of the statute be
expressed, that he who smites another in the church, &c. shall,
ipso facto, be deemed excommunicate, yet there ought either to
be a precedent conviction at law, which must be transmitted to
the ordinary, or else the excommunication must be declared in
the spiritual court upon a proper proof of the offence there ; for
it is implied in every penal law, that no one shall incur the penalty thereof, till he be found guilty upon a lawful trial. Also it
must be intended in the construction of this statute, that the excommunication ought to appear judicially, for otherwise there
could be no absolution.

Dyer, 275.
ly^'^f'
jjt 149,
Hetl. 86.
2 j^, Ray. 850.
10 Mod. 65.
J7yjntris 146
g. r. h. 179.'
680. 824.
B.Prohib. 14.

Sect. 28. Secondly, That he who strikes another in a church, j^;&c. can no way excuse himself, by shewing that the other as- jjoyfiVi. See
saulted him.
Wynne's Eunomus, 3 vol. '16, 47.
Sect. 29. Thirdly, That churchwardens, or perhaps private 1 Saund. 13, 14.
persons, who whip boys for playing in the church, or pull off the » Keb^M
hats of those who obstinately refuse to take them off themselves, j ^,,0% 168.
or gently lay their hands on those who disturb the performance
of any part of divine service, and turn them out of the church,
are not within the meaning of the statute. (1)
Sect. SO. Also it is enacted by 1 Mary, sess. 2. c. 3. " That if
°f
" any person or persons, of their own power and authority, shall vmeUworfhjp~
" willingly and of purpose by open and overt word, fact, act, or
" deed, maliciously or contemptuously molest, let, disturb, vex
" or
Cl) This act contains three distinct clanses leveiled against three distinct offences in churches
and church-yards. First, quarrelling, chiding, or
brawling by words only. Secondly, smiting or
'ay'ng violent hands. Thirdly, striking with a
weapon; or drawing one with intent to strike.
With respect to the two first offences the Ecclesiastical Court may proceed without any previous

conviction at common law. But for the last offence, viz. striking with a weapon, or drawing one
with intent to strike, though the party is declared,
ipso facto, excommunicated, yet there must be a
previous conviction at common law, and transmilted to the Ordinary before the sentence of excommunication is pronounced. 1 Burr. 243.

.
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" or trouble, or by any other unlawful ways and means, disquiet,
" or misuse, any preacher who shall be licensed, allowed, or au" thorized to preach by the queen's highness, or by any arch" bishop, or bishop of this realm, or by any other lawful ordinary,
" or by any of the universities of Oxford and Cambridge, or
" otherwise lawfully authorized or charged, by reason of his or
" their cure, benefice, or other spiritual promotion or charge, in
" any of his, or their open sermon, &c. or if any person or per" sons shall maliciously, willingly, or of purpose, molest, let,
" disturb, vex, disquiet, or otherwise trouble any parson, vicar,
" parish-priest, or curate, or any lawful priest, preparing, saying,
" doing, singing, ministering or celebrating the mass, or other
" such divine service, sacraments, or sacramentals, as was most
" commonly frequented and used in the last year of the reign
" of the late sovereign lord king Henry the Eighth, or that at
" any time hereafter should be set, allowed, set forth, or au" thorized by the queen's majesty ; or if any person or persons
" shall unlawfully, contemptuously, of their own power or au« thority, pull down, deface, spoil, or otherwise break any altar,
" or altars, or any crucifix, or cross, in any church, chapel, or
" church-yard ; evey such offender and offenders, his or their
" aiders, procurers, or abettors, may be apprehended by any
" constable, or churchwarden of the place where such offence
" shall be committed, or by any other officer or person then
" being present at the time of the said offence ; and being so
" apprehended shall be brought before some justice of peace,
" by whom' they shall be committed forthwith, and within six
" days the matter shall be examined by the same, together with
" some other justices ; and on proof by two witnesses, or con" fession, the offender shall be committed for three months, and
" also till the next quarter sessions, where, if they repent, they
" shall be discharged upon giving sureties for their good beha" viour for a year, and if they do not repent they shall be com
" mitted till they do."

2 Jon. 159.
Sect. 31. It hath been resolved, that the disturbance of a miCon. Aleyn, 50. nister in saying the present common prayer is within this statute ;
2Bulsi. 51.
for the express mention of such divine service as should after
wards be authorized by queen Mary, doth implicitly include such
also as should be authorized by her successors ; for since the
king never dies, a prerogative given generally to one, goes of
course to others.
The offence of
Sect. 32. Also it is enacted by 1 Willi and Mary, c. 18. s. 19.
disturbing a
« That if any person shall willingly and of purpose, maliciously
gregation.
" or contemptuously come into any cathedral or pansh-church,
" chapel, or other congregation permitted by the said act, and
" disquiet or disturb the same, or misuse any preacher or teacher,
" such persons, upon proof before any justice of peace, by two
" or more sufficient witnesses, shall find two sureties to be bound
" by recognizance in the penal sum of fifty pounds, and on de" fault of such sureties shall be committed to prison, there to
" remain till the next general or quarter sessions, and upon con" viction of the said offence, at the said general or quarter ses" sions, shall suffer the pain and penalty of twenty pounds."
f Sect.

I
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t Sect. 33. By 31 Geo. 3. c. 32. s. 10. the same is enacted
with respect to Roman Catholics who shall conform to the directions of this statute, which is particularly set forth in the
former part of this work.

Offence of
thp^ng^-"
gations.
Ante, p. 384.

3. Of Forcible Entries and Detainers.
It seems that, at the common law, a man disseised of any lands, Lamb. 135.
or tenements, (if he could not prevail by fair means,) might law- Dalt.c.76.
fully regain the possession thereof by force, (1) unless he were Crora-7a
put to a necessity of bringing his action, by having neglected to
re-enter in due time.
Sect. 1 . And it seems certain that even at this day, he who is
wrongfully dispossessed of his goods, may justify the retaking of
them by force from the wrong-doer, if he refuse to redeliver
them ; for the violence which happens through the resistance of
the wrongful possessor, being originally owing to his own fault,
gives him no just cause of complaint, inasmuch as he might have
prevented it by doing as he ought.

Keilw. 92.
Yclv. 172.
c^Li/iiM
Hai.Annai.S46.
3 Comm. 4, 5.

Sect. 2. But this indulgence of the common law, in suffering
persons to regain the lands they were unlawfully deprived of,
having been found by experience to be very prejudicial to the
public peace, by giving an opportunity to powerful men, under
the pretence of feigned titles, forcibly to eject their weaker neigh
bours, and also by force to retain their wrongful possessions ; it
was thought necessary by many severe laws to restrain all per
sons from the use of such violent methods of doing themselves
justice.
Sect. 3. However, even at this day, in an action of forcible 17 H. 7. 17.
entry grounded on those laws, if the defendant make himself a
6- 39title which is found for him, he shall be dismissed without any n. Force
1
inquiry concerning the force. For howsoever he may be punish- 29.
able at the king's suit, for doing what is prohibited by statute,
as
(l)This dictum of Hawkins has been questioned.
It is said that an indictment at common law will
lie for a forcible entry. From which it necessa
rily follows that such forcible entry is illegal at
common law : see the case of R. v. J. Scott, 3
Burr. 1698. In a subsequent case of the King v.
Wilson, 8 T. R. 357, which was an indictment at
common law against twelve persons for unlawfully
with force and arms, injuriously, and with a strong
fonid, having entered into a certain mill, and in the
possession of one M. Lewis, and him, the said M.
Lewis, from the possession of the said premises,
unlawfully, injuriously, and with a strong hand, ex
pelling him therefrom, and upon demurrer it was
objected, that the facts as disclosed in this count
amounted but to a trespass, and not an indictable
offence. It was admitted that, if the indictment
had only charged the entry to have been vi et
arma, that it would only have amounted to a tres
pass, as implying no more force than the construc
tive force which is implied in every tortious entry
upon the land of another. But it was said that the

words manu forti, and the entry being stated to
have been made by twelve persons, shewed such
actual force as amounted to a breach of the peace,
and that the facts so charged amounted to an
indictable offence. And it was so held by the
court. The determination, however, did not seem
to be quite satisfactory judging from the report
of the case ; for, on a subsequent day in the Term,
Lord Kenyon again adverted to the case, and said,
" Perhaps some doubts may hereafter arise, re
specting what Mr. Serjeant Hawkins said, that
at common law the party may enter with force
into that to which he had a legal right. But
without giving any opinion upon this dictum, one
way or the other, but leaving it to be proved or
disproved, whenever that question shall arise ; all
we wish to say is, that in out opinion this case leaves
that question untouched—it appearing, by this
indictment, that the defendants unlawfully en
tered, and therefore the court cannot intend that
they had any title."
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as a contemner of the laws and disturber of the peace, yet he
shall not be liable to pay any damages for it to the plaintiff,
whose injustice gave him the provocation in that manner to right
himself.

3 Inst 161.
Crom. 164.
Dalt. c. 80.

Sect. 4. Since therefore offences of this nature are made such,
not by the common law but by statute, I shall, for the better
understanding thereof, consider the several statutes relating to
this subject.
Sect. 5. And first, I find it agreed, that by 2 Edw. 3. which is
commonly called the Statute of Northampton, if there be any
use made of arms to strike a terror into the persons Upon whom
a forcible entry is made, any justice of peace, or other officer,
who is within the purview of that statute, may both seize the
arms for the king's use, and also imprison the offenders, but not
restore the party injured to his possession ; but the said statute
having been fully set forth in the foregoing title " Affray,"- I
shall proceed to those statutes which more directly relate to this
matter.
'Sect. 6. And first, it is enacted by .5 Rich. 2. c. 7. in the fol
lowing words : " And also the king defendeth, that none from
" henceforth make any entry into any lands and tenements, but
" in case where entry is given by the law ; and in such case
** not with strong hand, nor with multitude of people, but only in
" peaceable and easy manner. And if any man from henceforth
** do to the contrary, and thereof be duly convict, he shall be
" punished by imprisonment of his body, and thereof ransomed
" at the king's will."
Sect. 7. But this statute being found by experience not suffi
ciently to have provided against the mischief intended to be
redressed by it, inasmuch as it gaVe no speedy remedy to the
party injured against the wrong-doer, but left him to the com
mon course of proceeding by way of indictment or action, and
made no provision at all against forcible detainers, it was thought
necessary to supply these defects by other additional laws.
And to this purpose it was further enacted by 15 Rich. 2. c. 2.
" That the said statute, and all others made against forcible en" tries, &c. shall be fully executed : and further, that at all times
" that such forcible entries shall be made, and complaint thereof
" cometh to the justices of peace, or to any of them, that the
" same justices or justice take sufficient power of the county,
" and go to the place where the force is made ; and if they find
" any that hold such place forcibly, after such entry made,
" they shall be taken and put in the next gaol, there to abide
" convict by the record of the same justices or justice, until they
"have made fine and ransom to the king. And that all the
" people of the county, as well the sheriff as others, shall be
" attendant upon the same justices, to go and assist the same
• " justices to arrest such offenders, upon pain of imprisonment,
" and to make fine to the king ; and in the same manner it shall
" be done of them that make such forcible entries in benefices
" or offices of holy church."
Sect.
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Sect. 8. In the exposition of this statute it hath been holden, 8 c0. 121.
that one justice of peace may make a record of such a forcible Dalt. c. 22.
holding, and that such record is not traversable, because the Lamb- 151>
justice of peace, in making thereof, acts not as a minister but as
a judge.
Also it hath (a) lately been solemnly resolved in Colonel Leigh- •(„) b. R. Hill,
ton's Case, that the same justice may assess the fine for this offence, i?08.
either before the time of conviction, or after ; but it is said, that Ki'elw^f5^
such justice of peace hath no power to commit the offender to Crom.195, 196.
gaol, unless he do it immediately upon the fact, or unless the Dalt. c. 22.
offender shall afterwards refuse to find sureties for his good be- Moor, 848. See
. .
0
Rex ». Elwell,
haviour.
Hil. i.Geo.2.
Stra. 794. Ld. Rajra. 1515.
Also it was holden by the court in Leighton's Case above- Salkeld, 353.
mentioned, that if a person, against whom a complaint shall be 2 L. Ray. 1514.
made as having been guilty of a forcible entry, shall either tra- b^'^^b 7g£'
verse the entry or the force, or plead that he has been three 38,39."
years in possession, the justice may summon a jury for the trial Sess. Cas. 289.
of such traverse, for it is impossible to determine it upon view ;
and if the justice have no power to try it.it would be easy for any
one to elude the statute by the tender of such a, traverse, and
therefore by a necessary construction, the justice must needs
have this power, as incidental to what is expressly given him.
Sect. 9- But this statute being likewise very defective in many
respects, as in not giving any remedy against those who were
guilty of a forcible detainer after a peaceful entry; nor even
against those who were guilty of both a forcible entry and a for
cible detainer, if they were removed before the coming of a jus
tice of peace ; and in not giving the justices of the peace any
power to restore the party injured by such force to his posses- .
sion ; and also in not fixing any pain on the sheriff for not obey
ing the precepts of the justices in the execution of the said
statutes; it was further enacted by 8 Hen. 6. c. 9- " That from
" henceforth where any doth make any forcible entry in lands
" and tenements, or other possessions, or them hold forcibly,
" after complaint thereof made within the same county where
" such entry is made, to the justices of the peace, or to one
" of them, by the party grieved, that the justices or justice so
" warned, within a convenient time shall cause, or one of them
" shall cause, the said statute to be duly executed, and that at
" the costs of the party so grieved."
Sect. 10. And it is further enacted by the said statute, " That
" though such persons making such entries be present, or else
" departed before the coming of the said justices or justice,, not" withstanding the samejustices or justice in some good town next
" to the tenements so entered, or in some other convenient place
" according to their discretion, shall have, and either of them shall
" have, authority and power to inquire by the people of the same
" county, as well of them that make such forcible entries in lands
" and tenements, as of them which the same hold with force.
" And if it be found before any of them, that any doth contrary
" to this statute, then the said justices or justice shall cause to
vol. U
k k
" reseiie
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" reseize the lands and tenements so entered or holden as afore,
" and shall put the party so put out in full possession of the
" same lands and tenements, so entered or holden as before."
Sect. 1 1 . And it is further enacted by the said statute, " That
" when the said justices or justice make such inquiries as before,
" they shall make, or one of them shall make, their warrants and
" precepts to be directed to the sheriff of the same county, com" manding him of the king's behalf, to cause to come before
" them, and every of them, sufficient and different persons,
" dwelling next about the lands so entered as before, to inquire
" of such entries, whereof every man which shall be impanelled
" to inquire into this behalf, shall have land or tenement of the
" yearly value of forty shillings by the year, at the least, above
" reprizes, and that the sheriff return issues upon every of them
" at the day of the first precept returnable, twenty shillings, and at
" the second day forty shillings, and at the third time an hundred
" shillings, and at every day after the double. And if any sheriff
" or bailiff within a franchise, having return of the king's writ, be
" slack, and make not execution duly of the said precepts to him
" directed to make such inquiries, that he shall forfeit to the
" king twenty pounds for every default, and moreover shall make
" fine and ransom to the king. And that as well the justices or
"justice aforesaid, as the justices of assize, shall have power to
" hear and determine such defaults of the said sheriffs and bai" liffs, at the suit of the king, or of the party grived, 8tc."
Sect. 12. And it is further enacted by the said statute, " That
" mayors, justices or justice of peace, sheriffs and bailiffs of
" cities, towns, and boroughs, having franchise, have in the said
" cities, towns, and boroughs, like power to remove such entries,
" and in other articles aforesaid, rising within the same, as the
"justices of peace, and sheriffs in counties and countries afore" said have."
f
"
"
"
"

Sect. 13. But it is provided by the said statute, " That they
who keep their possessions with force in any lands and tenements, whereof they or their ancestors, or they whose estate
they have in such lands and tenements, have continued their
possessions in the same by three years or more, be not endamaged by force of this statute."

Sect. 14. And the said proviso was further enforced and ex
plained by 31 Eliz. c. 11. by which it is declared and enacted,
" That no restitution upon any indictment of forcible entry, or
" holding with force, be made to any person, if the person so
" indicted hath had the occupation, or been in quiet possession,
" for the space of three whole years together, next before the day
" of such indictment so found, and his estate therein not ended ;
" which the party indicted may allege for stay of restitution, and
" restitution to stay till that be tried, if the other will deny or
" traverse the same. And if the same allegation be tried against
" the same person so indicted, he is to pay such costs and da" mages to the other party, as shall be assessed by the judges or
"justices before whom the same shall be tried; the same costs
" and
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" and damages to be recovered and levied, as is usual for costs
" and damages contained in judgments upon other actions."
Sect. 15. In the construction of these statutes it was holden,
that if a lessee for years, or copyholder, be ousted, and the lessor,
or lord, disseised, and such ouster, as well as disseisin, be found
in an indictment of forcible entry, the court may in their discre
tion award a restitution of possession to such lessee or copy
holder; which was, by necessary consequence, a reseisin of the
freehold also, whether the lessor or lord had desired or opposed
, it. But it was a great question, whether a lessee for years, or a
copyholder, being ousted by the lessor or lord, could have a resti
tution of their possession within the equity of 8 Hen. 6. the
words whereof as to this purpose are, " that the justice shall re" seize the lands, &c." by which it seems to be implied, that the
party must be ousted of such an estate therein, whereof he may
be said to be seised, which must be a freehold at least.

Crom. 161.
166-

Yclv. bi.
Con. i Leon.
327"

Lamb. 155.
Crom. 71.
g^1',' g877"
Farresl. 123.

Sect. 16. But to remove this doubt, it is enacted 21 Jac. 1.
c. 15. " That such judges, justices, or justice of the peace, as,
" by reason of any act or acts of parliament then in force, were
" authorized and enabled, upon inquiry, to give restitution of
" possession unto tenants of any estate of freehold, of their lands
" or tenements, which shall be entered upon with force, or from
" them withholden by force, shall, by reason of that act, have the
" like and the same authority and ability from henceforth (upon
" indictment of such forcible entries, or forcible withholding be" fore them duly found) to give like restitution of possession unto
" tenants for term of years, tenants by copy of court-roll, guar" dians by knight's-service, tenants by elegit, statute-merchant
" and staple, of lands or tenements, by them so holden, which
" shall be entered upon by force, or holden from them by force."
Sect. 17. But it hath been holden, that a tenant by the verge
is not within this statute, because he is not within the express
words: sed quare ; for since such person hath no other evidence
of his title but by the copy of court-roll, he seems at least to be
within the meaning, if not within the words of the statute. How
ever it seems clear, that if a lessor eject his lessee for years, and
afterwards be forcibly put out of possession again by such lessee,
he hath no remedy for a restitution by force, of any of the abovementioned statutes; for he cannot have it by 8 Hen. 6. because
he always continued seised of the freehold, and clearly he is not
within 2lJac. 1. c. 15.

•
Latcli. 182.
Sec Co. Lit. 61.

vide Salk. 587.
Crom. 71. 166.
IWtc.77.

Sect. 18. However, there seems to be no doubt but that a jus- Lamb. 155.
tice of peace, &c. may, in either of the said cases, remove the ^°^'J\'S
force, and commit the offender, &c.
2Keb.*495.
Sect. 19. Having thus set forth the several statutes relating to strange, 443.
this subject, together with the mischiefs which occasioned them, 794,
and the several defects of each of them, I shall, for the better
y' 1 1*'
understanding of them all in general, proceed to examine the
following particulars :
1. What shall be esteemed an entry within these statutes.
K k1
2. What
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2. What entry is to be adjudged forcible.
3. What detainer shall be adjudged forcible. ,
4. In respect of what kind of possessions one may be guilty
of such forcible entry or detainer.
5. What persons may be guilty thereof.
6. What ought to be the form of a record grounded upon
these statutes.
7. Of what kind of possessions a restitution is to be awarded.
8. To whom such restitution ought to be made.
9. By whom, and in what manner, it is to be awarded and
given.
10. In what cases it may be barred by the continuance of a
possession for three years.
11. For what other causes it may be stayed.
12. How it may be superseded before it is executed.
13. How it may be set aside after it is executed.

Crom. 70.
Dalt. c. 77,
Cronu69.^
Con. c! Car.
486.
"63°m D g

As to the First Point, viz. What shall be esteemed an entry
within these statutes.
Sect. 20. It seems certain, that if one who pretends a title to '
lands, barely go over them, either with or without a great num
ber of attendants, armed or unarmed, in his way to the church,
or market, or for such like purpose, without doing any act, which
either expressly or impliedly amounts to a claim of such lands,
he cannot be said to make an entry thereinto within the meaning
of these statutes.
Sect. 21. Yet in such case, if he make an actual claim with
anv circumstances of force or terror, he seems to be guilty of a
forcible entry within 1 and 15 Rich. 2. whether his adversary
actually quit his possession or not.

Crom. 69.
Sect. 22. Also all those who accompany a man when he makes
Dalt. c. 77.
a forcible entry shall be adjudged to enter with him, within the
B. 2. c 29. s. 4. ;ntent 0f these laws, whether they actually came upon the lands,
or not.
Crom. 69.
Dalt. c. 77.
a

Sect. 23. So also shall those who, having an estate in land by
a defeasible title, continue with force in the possession thereof,
after a claim made by one who had a right of entry thereto.

Crom. 69.
Dalt c. 77.
2 H. 7. 16.

Sect. 24. But he who barely agrees to a forcible entry made
to his use, without his knowledge or privity, shall not be adjudged to make an entry within these statutes, because he no
way concurred in or promoted the force.
As to the Second Point, viz. What entry is to be adjudged
forcible.

Lamb. 140 &c.
^ect'
-J* seems clear that it ought to be accompanied with
Dalt. c. 77.
some circumstances of actual violence or terror ; and therefore
that
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that an entry which had no other force than such as is implied by Co. Lit. 957.
the law in every trespass whatsoever, is not within these statutes. Hale> 138*
l Sid. ioi.
And therefore, for the better understanding hereof, I shall * Lcy- 9°consider,
1. In respect of what acts of violence an entry may be ad
judged forcible.
2. In respect of what circumstances of terror.
As to the first of these particulars, viz. In respect of what acts
of violence an entry may be adjudged forcible.
Sect. 26. It seems to be agreed, that an entry may be said to
be forcible not only in respect of a violence actually done to the
person of a man, as by beating him if he refuse to relinquish his
possession, but also in respect of any other kind of violence in Sura. 116. 138.
the manner of the entry, as by breaking open the doors of a
ig7
house, whether any person be in it at the same time or not, espe- (0)
j^ex Vt
cially if it be a dwelling-house, (a) and perhaps also by any act Bathurat,
of outrage after the entry, as by carrying away the party's goods,
(6)&c. which being found in an assise of novel disseisin, will make j0b$0n,
the defendant a disseisor with force, and subject him to fine and 3 Burr. 1709.
imprisonment. And, according to some opinions, an entry may
50
be said to be forcible from the bare drawing up of a latch, or uh.4.16, 17.
pulling back the bolt of a door; but surely such inconsiderable 9 Inst 236,
circumstances as these, which commonly pass between neighbour
and neighbour, without any offence at all, can never bring a man crom. 70. '
within the meaning of these statutes, which speak of entries with Moor, 656.
strong hand, or multitude of people : and it hath been holden, Lamb- 143that an entry into a house through a window, or by opening a
door with a key, is not forcible. And it is said, that if one find
a man out of his house, and forcibly withhold him from return
ing to it, and send persons to take peaceable possession thereof,
in the party's absence, yet he is not guilty of a forcible entry, in
asmuch as he did no violence to the house, but only to the per
son of the other. But perhaps this opinion may justly be ques
tioned, because though the force be not actually done upon the
land, nor in the very act of the entry, yet since it is used with an
immediate intent to make such entry, and is the only cause it
met with no opposition, surely it cannot be said that the entry is
without force, which, whether it be upon or off the land, seems
equally within the statute.
As to the second particular, viz. In respect of what circum
stances of terror an entry may be adjudged forcible.
Sect. 27. It is to be observed, that wherever a man, either by Summary, i?8.
his behaviour or speech, at the time of his entry, gives those who j^'jjb|,
&c"
are in possession of the tenements which he claims, just cause
to fear that he will do them some bodily hurt, if they will not
give way to him, his entry is esteemed forcible, whether he ioh. 7. 18.
cause such a terror by carrying with him such an unusual num- Crom-69ber of servants, or by arming himself in such a manner, as
plainly intimates a design to back his pretensions by force, or by
actually threatening to kill, maim, or beat those who shall con- gee (he bookj
tinuc in possession, or by giving out such speeches as plainly above cited.
imply
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imply a purpose of using force against those who shall make any
resistance; as if one say that be will keep his possession in spite
of all men, &c.
Sect. 28. But it seemeth that no entry shall be judged forcible
B. Duress, 12.
16.
from any threatening to spoil another's goods, or to destroy his
1 Inst. 253.
cattle, or to do him any other such like damage which is not
Dalt. c. 77.
personal.
Lamb. 143.

Sect. 29. However, it is clear, that it may be committed by a
single person as well as by twenty.
As to the Third Point, viz. What detainer is to be adjudged
forcible.

Sect. 30. It seemeth certain, that the same circumstances of
violence or terror, which will made an entry forcible, will make a
detainer forcible also : from whence it seems to follow, that who
ever keeps in his house an unusual number of people, or unusual
weapons, or threatens to do some bodily hurt to the former pos
Lamb. 145.
, Crom. 70. 73. sessor, if he dare return, shall be adjudged guilty of a forcible
Summary, 139. detainer, though no attempt be made to re-enter ; and it hath
Dalt. c. 77.
been said, that he also shall come under the like construction,
C. Jac. 199.
who places men at a distance from the house, in order to assault
any one who shall attempt to make an entry into it; and that he
also is in like manner guilty who shuts his doors against a justice
of peace coming to view the force, and obstinately refuses to let
him come in: but it is said, that a man ought not to be adjudged
guilty of this offence, for barely refusing to go out of a house,
and continuing therein in despite of another.
Summary, 138.

As to the Fourth Point, viz. In respect of what kind of
possessions one may be guilty of a forcible entry or detainer
within those statutes.
Sect. 3 1 . It seems clear, that one may come within the danger
(a) 1 Sid. 101. thereof by a force done to ecclesiastical possessions, as (a)
1 Lev. 90.
churches, (b) vicarage-houses, &c. as much as if the same were
1 Keb. 438.
(6) C. Jac. 41. done to any temporal inheritance. Also it hath been holden for
a general rule, that one may be indicted for a forcible entry into
(c) C. Car. 201. any such incorporeal hereditament, for which a (c) writ of entry
(d) 20 H. 6. 11. will lie, either by the common law, as for (rf) rent, or by statute,
28 H. 6. 33.
as for (e) tithes, &c. But I do not find any good authority, that
D. Force, 7.
such an indictment will lie for a (f) common or (g) office; but
C. Car. 201.
(c)C.Car.20t. it seems agreed, that an indictment of forcible detainer lies
(/)C.Car. 486. against any one, whether he be the terre-tenant or a stranger,
Dalt. c. 77.
(g) C. Jac. 18. who shall forcibly disturb the lawful (A) proprietor in the enjoy
(A) Crom. 69. ment of any of the above-mentioned possessions ; as by violently
Lamb. 144.
resisting a lord in his distress for a rent, or by menacing a com
Dalt. c. 77.
moner with bodily hurt, if he dare put in his beasts into the com
1 Mod. 73.
mon, &c. Yet it seems clear, that no one can come within the
2 Keb. 709.
danger of these statutes by a violence offered to another in
respect of a way, or such like easement, which is no possession.
Also it seemeth, that a man cannot be convicted upon view, by
force of 15 Rich. 2. of a forcible detainer of any such tenement,
wherein he cannot be said to have made a precedent forcible
entry,
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entry, because that statute give6 the justices a jurisdiction of no VUleinira,i.40.
other forcible detainer, but what follows a forcible entry.
As to the Fifth Point, viz. Who may be guilty of a forcible
entry or detainer within these statutes.
Sect. 32. It seems clear, that no one can come within the in
tention thereof by any force whatsoever done by him in entering
into a tenement, whereof he himself had the sole and lawful pos
session, both at and before the time of such entry ; as by break
ing open the door of his own dwelling-house, or of a castle, which Moor, 786.
is his own inheritance, but forcibly detained from him by one C. Jac. 18.
who claims the bare custody of it; or by forcibly entering into SKeb-495the land in the possession of his own lessee at will. Sed quare.
Sect. 33. But it seems clear, that a joint-tenant, or tenant in a Ed. 4. 9. 19.
common, may offend against the purport of these statutes, either io H.7. 27.
by forcibly ejecting, or forcibly holding out his companion ; for King Marthough the entry of such a tenant be lawful per my et per tout, g. n, jr. 174.
so that he cannot in any case be punished in an action of tres
pass at the common law, yet the lawfulness of his entry no way
excuses the violence, or lessens the injury done to his companion,
and consequently an indictment of forcible entry into a moiety of Latch. 224.
_
*r ■
A
Palmer, 419.
a manor, &c. is good.
Sect. 34. Also if a man have been in possession of land for
never so long a time, by a defeasible title, and another, who hath
a right of entry thereunto, make a claim, and yet such wrongful
possessor still continue his occupation with force and arms, he is Co. Lit. 256,
punishable for a forcible entry and detainer against the purport
fig
of these statutes, because all the estate whereof he was seised Lamb'.i60 161.
before such claim was wholly defeated by it, and his continuance Dalt. c. 77.
in possession afterwards amounted in the judgment of law to a
new entry.
Sect. 35. It is said, that an infant or feme covert may be guilty Daltwithin the intention of the statutes, in respect of such actual vio- c0°Lit6^57
lence as shall be done by them in person, but not in respect of
what shall be done by others at their command, because all such
commands of theirs are void : also it is said, that a feme covert
may be imprisoned for such offence, but that an infant ought not, 1 Hale, 21.
because he shall not be subject to corporal punishment by force IraP" *3-*3of the geueral words of any statute wherein he is not expressly
named.
,
As to the Sixth Point, viz. What ought to be the form of a
record grounded upon these statutes: it hath been resolved,
Sect. 36. First, That it is sufficient in the caption of such an
indictment to say, that it was taken before A. B. and C. D. jus- Palmer, 277.
ticiariis ad pacem domini regis conservandum assignatis, without C. Jac. 633.
shewing that they had authority to hear and determine felonies
and trespasses; for the statute enables all justices of peace, as
such, to take such indictments.
Sect. 37. Secondly, It hath also been resolved, that the Dalt. c. 81.
tenement in which the force was committed must be described j^^,6*'^
with convenient certainty, for otherwise the defendant will neither s j^Tr '173t\
know
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(o) Dalt. 15.
2 Roll. 46.
2 R. Abr. 80.
3 Leon. 102.
(6) Co. Lit. 6.
(c) 2 R. Abr. 40.
1 Roll. 334.
C. Jac 633.
Palmer, 277.
(d) 2R.Abr.81.
(e) l Bulst. 201.
(/)2Leon.l86.
3 Leon. 102.
B. Fore. Ent
23.
(g) 2 Leon. 186.
(A) 2 R. Abr.
80.
Vide Stra. 474.
(0 C. Jac. 633.
Palmer, 277.
(k) C. Eliz. 458.
2 R. Abr. 80.
2 Leon. 186.
3 Leon. 102.
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know the special charge to which he is to make his defence,
neither will the justices or sheriff know how to restore the
injured party to bis possession; and from hence it follows, that
an indictment of a forcible entry into a (a) tenement (which may
signify any thing whatsoever), (b) wherein a man may have an
estate of freehold, or into a house (c) or tenement, or into two
closes of meadow (d) or pasture, or into a rood (e) or half a rood
of land, or into {J') certain lands belonging to such a house, or
into such a house, without shewing in what (e) town it lies, or
into a (A) tenement, with the appurtenances, called Truepenny in
D. is not good.
But it hath been resolved, that an indictment for a forcible
entry in (i) domum mansionalem, sive messuagium, Sfc. is good, for
these words are equipollent: also that such an indictment for an
entry into a (A) close, called Serjeant Hern's close, &c. without
adding the number of acres, is good, for here is as much cer
tainty as is required in an ejectment. And it hath been ad
judged, that such indictment may be void as to such part thereof
only which is uncertain, and good for so much as is certain, and
therefore that an indictment for a forcible entry into a house, and
certain acres of land thereto belonging, may be quashed as to the
land, and stand good as to the house.

Sect. 38. Thirdly, It hath been also resolved, that an in
dictment on 5 or 15 Rich. 2. needs not shew who had the free
hold at the time of the force, because those statutes seem equally
to punish all force of this kind, without any way regarding what
estate the party had on whom it was made; yet it seems, that
such an indictment ought to shew that such an entry was made
on the possession of some person who had some estate in the
tenements, either as a freeholder or lessee for years, &c. for
otherwise it doth not appear that such entry was made injurious
Hetley, 73.
to any one. But it is said, that an indictment on 8 Hen. 6. must
Latch. 109.
shew,
that the place wherein the force was committed was the
2 Keb. 477.
freehold of the party grieved at the time of such force; and,
499.
Lut. 1548.
therefore, that it is not sufficient to say, that the defendant with
1 Keb. 191.
strong hand, &c. entered into such a house, existens liberum teneC. Eliz. 754.
mentum J. S. #c. without saying, adtunc existem liberum teneNoy, 131.
2 Roll. 65.
mentum J. S. for otherwise it may be intended, that it was his
1 Sid. 102.
Con. Yelv. 28. freehold at the time of the indictment only, and not at the time
1 Bulst. 177. of the force; and according to the general opinion, an indictment
Show. 272.
on that statute cannot warrant an award of restitution, unless it
Con. 1 Ven.
find that the party was seised at the time.
306.
3 Leon. 102.
Yet it is said, that the want of such an express finding may be
Aleyn, 49.
Palmer, 277. supplied by such words as necessarily imply, that the party was
426.
Con.2R. A.80. seised at the time of the force: as where it is expressly laid
Cro. Jac. 214. that the defendant disseised J. S. &c. which is impossible, unless
633. 939.
he had been seised of the freehold at the same time; and it hath
been said, that it is sufficient in such an indictment to say that
the party was possessionatus pro termino vita, without using the
word seisitus, Sfc. for the same propriety of expression is not re
quired in indictments as pleadings ; sea quart,
St2Uac. 1.
2 Keb. 495.
3 Bulst. 71.
1 Ven. 23. 25.
I Sid. 102. 306.
II Mod. 273.
1 Ven. 89.
2 Keb. 495.
Salk. 260.
Sayer,142.225.

Also
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Also it is said, that if it do appear either in such an express or
implicit manner, that the party injured had the freehold of the
land at the time of the force, it is not necessary to shew further
what estate in particular he had therein, or by what title he
claims the same; for it is not the title but the possession which
is in question.
And upon the like ground it hath been adjudged, that an in- 2R. Abr. 80.
dictment on the said statute for entering on my farmer, and for
cibly expelling him, and disseising me, is good, without shewing
what estate such farmer had ; for it is sufficient to shew that he
had the possession, and the injury complained of is the forcible
disseisin done to me, which, being the main point of the indict
ment, if it be sufficiently set forth in substance, the indictment is
good: yet in this very case, the want of shewing that such farmer
was ousted would have been an incurable fault; because his Yclv.i65.
possession being my possession, unless he were ousted, I could
not be disseised.
Also it hath been holden, that as an indictment on 8 Hen. 6.
must shew that the party who is put out of possession was seised
of a freehold, in order to bring him within the purview of that
statute, so also an indictment on 21 Jac. 1. c. 15. must shew,
that the party injured was possessed of such an estate as will
bring him within the provision of that act; and upon this ground
it hath been resolved, that such an indictment, setting forth in
general, that the party was possessed, or that he was possessed
for a certain term, without adding that it was for years, is not
good : for in the first case it may be intended, that he was possessed only by virtue of a lease at will ; and in the second, that
he was possessed of a term for life ; in neither of which cases he
is within the benefit of 21 Jac. I. c. 15. Yet it hath been said,
that the possession of such an estate as is within that statute, is
sufficiently set forth in the reciting part of an indictment, as thus,
quod cum J. S. was possessed for a certain term of years, and,
being so possessed, was, by strong hand, 8cc. put out of posses
sion, &c. without any direct allegation of such a possession.

Farresl. m.

i Ven. 306.
l Sid. 102.
* JJjjJ"^
gan. 260.
Farresl. 123.

1 Mod. 73.

Sect. 39. Fourthly, It hath been resolved, that a repugnancy
in setting forth the offence in an indictment upon any of these
statutes, is an incurable fault; and upon this foundation it hath
been adjudged, that an indictment on 8 Hen. 6. setting forth,
that the defendants pacifici intraverunt, 6;c. et eum adtunc et ibi- Aleyn, 50.
dem vi et armis disseisiverunt, or that J. S. was seised and pos- Show. 47^
sessed, is void. And it hath also been adjudged, that an indict- pophani, 205.
ment on 21 Jac. 1. setting forth, that the party injured was pos- Raymond, 67.
sessed of a term for years, or of a copyhold estate, and that the l^'^^j.
defendants with strong hand ousted and disseised him, is void ;
because it is absurd and contradictory to set forth a disseisin of
such an estate whereof it is impossible that any man can be dis
seised. Also it hath been holden, that an indictment on 8 Hen. 6.
setting forth a disseisin of land, adtunc et adhuc existens liberum
tenementum J. S. is void for its repugnancy, inasmuch as it im- |hRo"'2yj1plies, that J. S. always continued in possession, which, if it be jjjJ^jj^
Irue, makes it impossible that be could be disseised at all; but isid. 102.
some
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some have said that this seeming repugnancy may be reconciled,
by intending that the disseisee might re-enter after the time of
the disseisin, and before the finding of the indictment. However,
it seems clear that, if the words adhuc extratenet be added, such
a repugnancy cannot be helped by any intendment; and that no
restitution can be awarded on such an indictment, whether those
words adhuc extratenet be in it or not, because the party grieved
appears by the indictment itself to have had the freehold at the
time of the finding thereof.
2 R. Abr. 80.

Sect. 40. Fifthly, It hath been resolved, that an indictment
of a forcible detainer, without shewing that the defendant made
an entry into the same lands, is not good ; because the statute
doth not prohibit one, who hath always been in possession, to
maintain the same with force. And it seems clear, that a con
viction of a forcible detainer upon view, by force of 15 Rich. 2.
cannot be good, unless it shew that the defendant was also guilty
Palm. 195, 196, of a forcible entry ; for the words of that statute are, " that at all
cfj'ac 19 so " **mes t°at sucn forcible entries are made, and complaint thereof
Yclv. 32. ' ' " cometh to the justices, &c. that the same justices, &c. shall go,
C. Eliz. 915. " &c. and if they find any that hold such place forcibly, after such
" entry made, &c." by which it is plain, that the justices have no
jurisdiction by force of this statute, but where the entry, as well
B. R. Hill.
as detainer, was forcible. Yet in Leighton's Case it was re1708.
solved, that such a forcible entry is sufficiently set forth in the
complaint recited in such conviction; and it is plain, that the
statute could not intend that the forcible entry should be viewed,
because it is to precede the proceedings of the justices: but per
haps it is the better opinion, that an indictmeut upon 8 Hen. 6.
setting forth an entry and forcible detainer, without shewing whe
ther the entry were forcible or peaceable, is good; for there is
no medium between a forcible and peaceable entry ; and an entry
not alleged to have been forcible, shall be intended to have beeu
peaceable; or if not so, yet it seems to be no way material, whe
ther it shall be taken to have been forcible or peaceable, because
in either case it is equally within the statute, the words whereof
2 R. Abr. 80. as to this purpose are, " Where any doth make forcible entry in
" lands and tenements, or other possessions, or them hold forYclv. 99.
" cibly ;" by which it appears, that a forcible detainer is a dis1 SU^ot'ot *™c* offence from that of a forcible entry, and no way depending
414.' '
on it; and my Lord Chief Justice Holt seemed to be of this
2 Keb. 505.
opinion in Leighton's Case above-mentioned. However, it seems
B.'Vc-ti'sfl'. to be certam» that> if a bi'1 00th for a forcible entry and forcible
detainer, be preferred to a grand jury, and found ignoramus as to
the entry with force, and trilla vera as Jo the detainer, it will not
(a) Vide Rex v. warrant an award of restitution, but is void, because the grand
Fieldhousc,
jury cannot find a bill true for part, (a) and false for part, as a
Cowpcr, 325. petit jury may.
Salk. 260.
B. Force, 13.
Lamb. 153.
Sumraary !*140
Hard. Ca.' 174.
Strau' e8474

£,
Sect. 41. Sixthly, It hath been resolved, that no indictment
can warrant an award of restitution, unless it find that the wrong<'oer DOtn ousted tne party grieved, and also continueth his possession at the time of the finding of the indictment; for it is a
repugnancy 'to award restitution of possession to one who never
W3S
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was in possession, and it is vain to award it to one who doth not
appear to have lost it.
Sect. 42. Seventhly, It hath been resolved, that the time
and place of the disseisin are sufficiently set forth in an indict
ment, alleging that the defendant tali die intravit, fyc. et ipsum
A. B. mantt forti dissehivit, without adding the words adtunc et
ibidem ; for inasmuch as the entry and disseisin are both of them C. Jac. 41. 151.
of the same nature, and the one of them naturally tends to cause
the other, it is implied, that they both happened at the same
time ; and the forcible entry being the principal offence within
the purview of these statutes, and the disseisin being only added
to shew that the party grieved hath a right to a restitution, as to
which the day of the disseisin is no way material, it seemeth to be
over-nice to require a precise exactness in setting it forth ; neither B.2.c. 23. ».88.
can it be to any purpose to allege that the disseisin was at the
same place with the entry, since it appears from the nature of the
thing that it could not but be so. Yet in an indictment of mur
der it is perhaps a fatal mistake, not expressly to shew the day jjyer 68
and place of the stroke, as well as of the assault, because these
'
offences are of different kinds, the one being only a trespass, and
the other a felony, and may well be intended to have happened
at different times and places : and the giving of the stroke, being
the principal offence, ought to be set forth with the most exact
certainty.
Sect. 43. Eighthly, It hath been resolved, that a disseisin is Saver, 225.
sufficiently set forth, by alleging that the defendant entered, &c. « c^bc* 32.
into such a tenement and disseised the party, without adding (c) C,' EliL 86.
either the words (a) illicit!), or (b) expulit, (c) inde, for the word Con- Nov> 1!0disseisivit implies as much.
Sect. 44. Ninthly, It hath been resolved, that an indictment
which pursues the words of the statute, in alleging an entry, &c.
to have been made rnanuforti, need not expressly also to say, that
it was made vi et amis, because that is implied. Also it is said,
that as the want of those words -will not vitiate an indictment
which pursues the statute, so neither will the using of them make
good an indictment which does not pursue it ; yet it hath been
resolved, that such an indictment may be good without mentionitig any complaint, though the statute seems to require it; for it
is said, that those words in the statute are put in causa abundanti ; and that if a justice of peace have by any means whatso
ever notice of a forcible entry or detainer, he may and ought to
proceed against the same according to the said statute, as being
a disturbance of the public peace, the preservation whereof was
the chief end of these statutes.

" Mod. 235.
l^"^**
2 Buls. 258.
B. 2. c. 25.5.92.
1 Kebj Keb. 433.
135.
I b^"*nk,
3 Burr. 1699.

7
4 18>
Dalt. 25.

As to the Seventh Point, viz. Of what kind of possession^
a restitution is to be awarded.
Sect. 45. It seems, that it ought only to be awarded for the Dalt c. 81.
possession of such tenements as are visible and corporeal ; for no Lamb- lb3one who hath a right to such as are invisible and incorporeal, as
rents, commons, &c. can be put out of possession thereof, but Co. Lit. 323.
only at his own election, by a fiction of law, in order to enable
him
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him to recover damages against the person who hath wrongfully
disturbed him in the enjoyment of them ; for such things being
mere
creatures
of are
the always
law, and
entirely
uponwhom
the construction
thereof,
in depending
the possession
of those
the

law adjudges to- have a right to such possession; and conse
quently all the remedy that can be desired against a force offered
to a man in respect of such like possessions, is to have the actual
force removed, and the offenders punished for the same, which
may be done by the force of 15 Rich. 2. &c.
As to the Eighth Point, viz. To whom such restitution
ought to be made.
Sect. 46. It hath been holden, that it shall only be given to
him who is found by the indictment to have been put out of au
actual possession, and consequently that it shall not be awarded
Dalt. c. 83.
to one who was only seised in law, as to an heir upon whom a
Lamb. 153.
stranger abateth upon the death of the ancestor, before any actual
entry by such heir; and from the same ground it followeth, that
Lamb. 154.
it shall not be granted to an heir upon an indictment, finding a
Dalt
Vide c.
C. 83.
Jac. forcible entryJ made upon
r his ancestor.
199.
Sect. 47. It hath been holden by some, that if a disseisee re-enter
peaceably upon the disseisor, and continue for some time peace
ably upon the tenements in dispute, and afterward detain them
with force, the disseisor shall not be restored upon an indictment
Crom. 162, 163. finding the said force, because his possession was at first peace
ably defeated, and at the time of the force, he had, in the judg
ment of law, no possession at all. But I cannot be persuaded
that this opinion is agreeable to the intention of the said statutes,
the principal end whereof seems to be to oblige all persons to refer
themselves to the courts ofjustice for the decision of their claims
to the possession of land, and to restrain them from disturbing
the public peace by such endeavours to right themselves ; but if
such a practice as this should be allowed, it would be easy to
evade the effect thereof by refraining from violence at first, and
then forcing the party to leave the possession of the premises after
a short continuance thereon in peace ; neither do I see any differ
ence between such a continuance for the space of three days, and
a continuance for three hours or minutes, inasmuch as the subse
quent force is in each case equally within the mischief intended
to be provided against by the statutes ; and seeing the statutes
of 8 Hen. 6. and 31 Eliz. c. 11. have expressly provided, that
those who have been in possession for three years shall not be put
out of possession by an indictment of forcible entry or detainer, it
seems plainly to be implied, that no one shall have the like ad
vantage in respect of a shorter time.
Sect. 48. It will be needless in this place to shew of what kind
of hereditaments, or of what kind of estate therein, the party who
is to be restored must be found to have been seised or pos
sessed, because this may sufficiently appear by what hath been
said in the foregoing part of this title.
As to the Ninth Point, viz. By whom and in what manner
such restitution may be awarded and given.
Serf.
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Sect. 49. There is no doubt but that the same justice, before Comyns, 61.
whom an indictment of forcible entry or detainer shall be found, £alt- c;it2"
, J ,
. . .
. ' Dyer, 187.
may grant an award ot restitution to the party; and it is said, 12 Mod. 495.
that he may execute the same either in his own proper person, or
make his precept to the sheriff to do it.
Sect. 50. But it seems clear, that neither justices of peace, nor ? ^,d/ *22'
.
.
.
. r,
*
1 Keb. 00.
any court whatsoever, have authority to grant a restitution upon 1 ven. 308.
a conviction of any force taken by them upon view, unless the Dyer, 187.
same be found by an indictment, according to the direction of J^j,6'^'
8 Hen. 6. c. 9- or 2 1 Jac. 1 . c. 15. (a) Also it seems to be agreed, („) vide 3.
that no other justices of peace, except those before whom such Com. Dig. 366.
an indictment shall be found, have any power, either at sessions
•uJtice'of
or out of it, to make any award of restitution ; and that no other peace or sheriff
court whatsoever can personally restore the party without a pre- may break open
cept to the sheriff.
a h,JUX t0 n,aU
Sect. 51. Also it hath been resolved, that justices of oyer and Keilw. 159.
terminer have no power, either to inquire of a forcible entry or Pjj£*^5
detainer, or to award restitution on any such indictment ; because lt q0 65]
when a new power is created by statute, and certain justices are
assigned to execute it, it cannot regularly be executed by any
other : and inasmuch as justices of oyer and terminer have a com
mission entirely distinct from that of justices of peace, they shall
not, from the general words of their commission, ad inquirend' de
omnibus transgr' et de omnibus aliis articulis et causis cont'formam
Juorumeunque statutorvm fact' sive perpetrat', be construed to
ave any such powers as are specially limited to justices of peace.
Yet it hath been resolved, that the justices of the king's bench
may award restitution upon an indictment of forcible entry or
detainer removed before them, because the said justices, having a
supreme and sovereign jurisdiction over all matters of a criminal
and public nature, have always been esteemed to have power in
all causes of this nature, being brought judicially before them, to
give the parties such remedies in relation thereto, as they shall
appear to have a right to demand, either by common law or by
statute.
Sect. 52. The sheriff, if need be, may raise the power of the
county to assist him in the execution of a precept of restitution,
and therefore, if he make a return thereto, that he could not make
a restitution by reason of resistance, he shall be amerced.

Farresl. 138.
^ Ed. 4. 18.
p^7.' Jj'
See Rex v.
Jones, Stra.
47*'

Lan>l>. 15?.
Ua"* c" 82-

As to the Tenth Point, viz. How such restitution should
be barred by the continuance of a possession for three years.
Sect. 53. It appears from the abovementioned proviso of
8 Hen. 6. and also by 31 Eliz. c. 11. that any one indicted upon
these statutes may allege such possession to stay the award of
restitution : in the construction whereof it hath been holden, that
such possession must have continued without interruption during
three whole years next before the indictment; and therefore that
he who having been in possession of land for three years or more,
is forcibly ousted, and then restored by force of the statute of
8 Hen. 6. cannot justify a forcible detainer, till he have been in
possession

Salkeld, 26<x
j^Mod.' 268.
Farresl. 138.
2^mc'J'-7,
Summary,' 139*.
Dyer, 141.
J|' ?g
i j t jS6'
Raymond, 85.
* SH. 149.
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possession again for three years after such restitution : and also
for the same reason it hath been said, that he, who, under a de
feasible title, hath been never so long in possession of land to
which another hath a right of entry, cannot justify such a detainer
at any time within three years after a claim made by him who
hath such a right, because all defeasible estates in the land are
wholly defeated by such a claim, and the subsequent continuance
in possession amounted to a new entry.
Dalt. c. 79.
22 H. 6. 18.
Crompton,71.
Holding over
by force,
where the
tenant's title
was under a
lease then ex
pired , is said to
be a forcible
detainer.
Cro. Jac. 199.

Sect. 54. There have been some opinions, that the three years
possession must be of a lawful estate, and consequently that a
disseisor's continuance in quiet possession for never so many years
shall not justify a forcible detainer; but it seems necessary to
make a distinction between a detainer against him who has a
right of entry, and a detainer against a stranger, or one who by
his laches has lost his right of entry ; for I do not see why three
years continuance of a defeasible possession should not justify a
detainer by force against a stranger, inasmuch as he cannot take
advantage of another's right, and bare possession is a good title
against all persons, except him who hath the right, and cannot
be lawfully defeated by any other. Also, if one who has the
mere right to lands, have so long neglected to recover the pos
session thereof, till in judgment of law he hath no more right to
such possession, till he has recovered it by action, than a mere
stranger, there doth not seem to be any reason that he should
have more advantage against a forcible detainer, than if he were a
mere stranger.

4 Coram. 149.

Sect. 55. Also it hath been holden, that a peaceable continuance
in possession for three years after a forcible entry, under any title
whatsoever, will not justify a forcible detainer, inasmuch as the
possession was at first gained by force. But I cannot think this
a reasonable construction of the said statutes, for the force in the
detainer, being after three years quiet possession, seems justifiable
by the express words of the statute ; and where the force used
in gaining a possession is afterwards wholly laid aside, there
seems to be no colour to say, that it makes the subsequent pos
session less quiet or peaceable than it would have been, if there
had been no force at all used at the first.

1 Keb. 538.
R. v. Burges,
Salkeld, 261.

Sect. 56. It seems clear from the express purview of the said
statute of 31 Eliz. c. 11. that wherever the defendant pleadeth
such a possession in bar of restitution upon such an indictment,
either before the justices of peace, or in the king's bench, no
restitution ought to be awarded till the truth of the plea be tried;
and it hath been holden, that the plea of such a possession is
good, without shewing under what title, or of what estate such
possession was; because it is not the title, but the possession
Only, which is material in this case.

1 Sid. 149.
Kayi 84.
Raym.
1 Veen. 265.
4 Coram. 148.

Sect. 57. It seems that, from the wording of 31 Eliz. c. 11. if
one who has been in possession for three years, be ousted, and
the same day re-enter with force, and also be indicted for such
re-entry on the very same day, it may be questioned whether the
prosecutor ought to have restitution, inasmuch as the words of
the
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the statute are, " that there shall be no restitution, &c. if the
" person indicted have been in quiet possession for three years
" next before the day of the indictment found ;" and here the de
fendant hath been in possession three years before the day of the
indictment, though not three years before the indictment, inas
much as he was ousted the same day. But if it be considered,
the circumstance of finding the indictment on that day no way 1 Burr. 119.
affects the merits of the case, or lessens the offence any more than
if it were found on any other day, and that restitution must have
been awarded if it had been found on another day, and that the
mischief complained of in the preamble is, that persons were, by
colour of such indictments, often turned out of their possessions
which they had quietly enjoyed for three years next before such
indictments found, which does not extend to the defendant in the
present case, I rather incline to think, that restitution might be
awarded to the prosecutor in this case ; inasmuch as it clearly
appears, that the defendant's possession hath not had three years
uninterrupted continuance within the intent of the statute.
As to the Eleventh Point, viz. For what other causes such
restitution may be stayed.
Sect. 58. It seemeth to be settled at this day, that if the de- l Keb.343.
fendant tender a traverse of the force, which must be done in *7^eb' 49writing, and not by a bare denial of the force by parol, the jus- j si'd. 284.
tice ought not to make any restitution till the traverse be tried ; Salk. 587, 588.
in order whereunto he must award a venirefacias, whereon a jury H^5wt£™*'"
must be returned, on whose verdict the award of restitution p. 175.
ought to depend.
Sect. 59. It hath been resolved, that if such a jury find part 1 Sid. 97. 99.
of the indictment to be true, and part of it to be false, yet if they 1 Keb" 487find so much thereof to be true as will warrant a restitution, the
justice ought to restore the party : as where, on an indictment of
forcible entry and forcible detainer, the jury find that the entry
was peaceful, and the detainer was only forcible.
Sect. 60. As the justice is bound to stay the award of restitu- Savil, 68.
tion, upon the defendant's tendering a traverse of the force, so it Aleyn> 78,
hath also been said, that he ought not to make such an award in
any case in the defendant's absence, without calling him to
answer for himself ; for it is implied by natural justice, in the
construction of all laws, that no one ought to suffer any prejudice
thereby, without having first an opportunity of defending himself.
As to the Twelfth Point, viz. How such a restitution may
be superseded before it is executed.
Sect. 6l. There is no doubt but that the same justices, by Djer, 187.
whom a restitution is awarded upon an indictment of forcible c^nTies1*0entry or detainer found before them, may also afterwards, upon jjait. c. 81. 84.
an insufficiency of the indictment appearing unto them, super
sede the same before it is executed. And it hath also been said, Cro. EHz. 915.
that if such an indictment be taken, and restitution awarded by Yelv- 32four or five justices, that two or even one of the same justices
may supersede the execution thereof, as well as more or all of
them.
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them. But it seems to be agreed, that no other justices, or other
court whatsoever, hath such power, except the King's Bench.
C. Eliz. 915.
Yelv. St.
Moor, 677.
1 Keb. 93.
Summary, 141.
Strange, 474.

Sect. 62. However, it is certain, that a certiorari from the
King's Bench is a supersedeas to such restitution ; for every such
certiorari has these words, coram nobis terminari volumus et non
alibi; and consequently it wholly closes the hands of the justices of
peace, and avoids any restitution which is executed after the teste,
but does not bring the justices of the peace, &c. into a contempt,
unless they proceed after the delivering thereof.

Sayer, 176.

As to the Thirteenth Point, viz.
may be set aside after it is executed.

How such restitution

Sect. 63. It is certain, that the justices of the King's Bench,
having in general a superintendent power over all the proceedings
whatsoever of justices of peace, may set aside any such restitu
tion, if it shall appear to them to have been either awarded, or
executed against law ; as where the indictment whereon it was
Savil, 68.
grounded,
being removed before them, appears to be insufficient,
Sum. 140, 141.
and thereupon is quashed ; or the defendant traverses the force
C. Eliz. 31.
Sup. s. 58.
and gets a verdict in the King's Bench ; or wherever it suffi
ciently appears that the justices of peace have been irregular in
their proceedings, as by refusing to try a traverse of force ten
dered by the defendant, 8cc.
Noy, 119.
Yelv. 99.
C. Jac. 148,
149.

B.2.C. 37.
s. 61.

Raymond, 85.
1 Keb. S43.
808.
2 Keb. 505.
Summary, 141.
C. Eliz. 916.
Salk. 587.
Dyer, 183.
t Keb. 571.
Savil, 68.

C. Eliz.
For the form of
the indictment,
vide 3 Burn's
Justice, ttO.

Sect. 64. Yet if an indictment on these statutes be removed into
the King's Bench, and the defendant, having been turned out of
possession by the grant of restitution to the prosecutor by the
justices of peace, traverse the force in the King's Bench, and then
the offence be pardoned by a general pardon, the Court cannot
proceed on the trial, notwithstanding the defendant would waive
the benefit of the pardon ; because it appears judicially, that the
king can have no benefit of a fine from the defendant if the ver
dict pass against him, and the Court will never falsify an indict
ment, which is found by the oaths of twelve men, by bare affi
davits ; and consequently in this case the defendant can have no
remedy to set aside the restitution by controverting the truth of
the indictment.
Sect. 65. Neither can a defendant in any case whatsoever,
ex rigorejuris, demand a restitution, either upon the quashing of
the indictment, or a verdict for him on a traverse thereof, &c. ;
for the power of granting a restitution is vested in the King's
Bench only by an equitable construction of the general words of
the statutes, and is not expressly given by those statutes ; and is
never made use of by that Court but when, upon consideration of
the whole circumstances of the case, the defendant shall appear
to have some right to the tenements, the possession whereof he
lost by the restitution granted to the prosecutor.
Sect. 66. The Court of King's Bench hath been so favourable
to one, who, upon his traverse of an indictment upon these
statutes being found for him, hath appeared to have been unjustly
put out of his possession, that they have awarded him a re-resti
tution, notwithstanding it hath been shewn to the Court, that
since
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since the restitution granted upon the indictment, a stranger hath
recovered the possession of the same land in the lord's court.
4. Of Riots, Routs, and Unlawful Assemblies.
In treating of Riots, Routs, and Unlawful Assemblies, I shall
consider,
First, What shall be called a riot, rout, or unlawful assembly. 12 Mod. 5io.
Secondly, How they may be suppressed and punished by the
common law.
Thirdly, How by statute.
Sect. 1 . A Riot seems to be a tumultuous disturbance of the («) Vide l Ven.
peace, by three persons, (a) or more, assembling together of their
5g4 5gg
own authority, with an intent mutually to assist one another, Daltc.85, 86,
against any who shall oppose them, in the execution of some 87enterprize of a private nature, and afterwards actually executing pjjton6«5 &c.
the same in a violent and turbulent manner, to the terror of the s Inst. 176.
people, whether the act intended were of itself lawful or unlaw- Summary, 137.
ful
(b\
3 Mod. 141.
Ial-V°)
, ,
(6)SeeSalk.
694. Popham,202. 1 Ld. Ray. 484. 12 Mod. 262. 509. Strange, 196. 11 Mod. 113. 116, 117.
1 Black. 350.
For the better understanding whereof, I shall consider the fol
lowing particulars :
1. How far such an assembly may become riotous through the
want of legal authority expressed or implied, or be excusable by
reason of such authority.
2. How far the intention with which the parties assemble
together must be unlawful.
3. With what kind of violence or terror the intended enterprize
must be executed.
4. How far the grievance intended to be redressed must be of
a private nature.
5. Whether the unlawful execution of an act in its own nature
lawful may not make an assembly riotous.
As to the First Point, viz. How far such an assembly may
become riotous through the want of legal authority expressed or
implied, or be excusable by reason of such authority.
Sect. 2. It seems, That wherever more than three persons
(c) use force and violence in the execution of any design what- jf^Jj Jori*
ever wherein the law does not allow the use of such force, all who
per50nSi»
are concerned therein are rioters, (d) But in some cases wherein are three times
the law authorizes force, it is not only lawful, but also commend- P"^^1-^'^^
able to make use of it ; as for a (e) sheriff or ( f) constable, or per- of .< three p<.r_
haps even for a private (g) person, to assemble a competent num- sons or more f
berof people in order with force to suppress rebels, or enemies, or *" instance, that
rioters, and afterwards with such force actually to suppress them ; matter it is imor for a justice of peace, who has a just cause to fear a violent possible for the
resistance, ™nd. o( ,,,an ,0
' be always
equally attentive. 4 Burn. 88. (d) Borr. 1262. K. t>. Scott and Harris, 1 Black. 350. (t) 2 And. 69.
Popham.HI. (/)3H.7.10. (g) Pop. 121. Moor, 656.
VOL. I.
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resistance, to raise the posse, in order to remove aforce in makiug an
entry into, or detaining of, lands. Also it seems to be the duty of a
(a) 2 Inst. 193. (a) sheriff, or other minister of justice, having the execution of
the king's writs, and being resisted in endeavouring to execute the
same, to raise such a power as may effectually enable thenv to
(ft) 3 lost. 161 overpower any such resistance ; yet it is said not (6) to be lawful
2 lust. 193.
Hob, 62. (64. for them to raise a force for the execution of a civil process, un
less they find a resistance ; and it is certain, that they are highly
punishable for using any needless outrage or violence therein.
As to the Second Point, viz. How far the intention with
which such persons assemble together must be unlawful.
Sect. 3. It seems agreed, that if a number of persons being
met together at a fair, or market, or church-ale, or any other
lawful or innocent occasion, happen on a sudden quarrel to fall
together by the ears, they are not guilty of a riot, but of a sud
den affray only, of which none are guilty but those who actually
engage in it, because the design of their meeting was innocent
and lawful, and the subsequent breach of the peace happened
unexpectedly without any previous intention concerning it. Yet
it is said that if persons innocently assembled together, do after
wards, upon a dispute happening to arise among them, form
themselves into parties, with promises of mutual assistance, and
then make an affray, they are guilty of a riot, because, upon their
confederating together with an intention to break the peace,
they may as properly be said to be assembled together for that
purpose from the time of such confederacy, as if their first
coming together had been on such a design : however, it seems
clear, that if in an assembly of persons met together on any lawful
occasion whatsoever, a sudden proposal should be started of
going together in a body to pull down a house, or iuclosure, or
to 'do any other act of violence, to the disturbance of the public
peace, and such motion be agreed to, and executed accordingly,
the persons concerned cannot but be rioters, because their asso
ciating themselves together for such a new purpose is no way ex
tenuated by their having met at first upon another. Also it seems
Vide Rex v.
to be certain, that if a person, seeing others actually engaged in a
John Royce, riot, do join himself unto them, and assist them therein, he is as
Burrow, 2073.
much a rioter as if he had at first assembled with them for the
same purpose, inasmuch as he has no pretence that he came in
nocently into the company, but appears to have joined himself
unto them, with an intention to second them in the execution of
6 Modern, 43. their unlawful enterprize ; and it would be endless, as well as
See the case of superfluous, to examine whether every particular person engaged
Midwinter and in a riot were in truth one of the first assembly, or actually had.
Syms, Foster's a previous knowledge of the design thereof.
Cro. Law,
3d edit. 415 ; and the Coalheavers' Case, Cases in Crown Lav,-, 61.
As to the Third Point, viz. With what kind of violence or
terror the intended enterprize must be executed.
Dalt. c. 85.
Sect. 4. It hath been holden, that it ought to be accompanied
Lamb. 175.
with some offer of violence, either to the person of a man or to
3 Inst. 176
his possessions, as by beating him or forcing him to quit the
possession of his lands or goods, Sic. And from hence it
seems
Lamb. 179, &c.
DaJt c 86.
Crora. 61. 62.
6 Mod. 43.
Skinner, 118.
Salkeld, 595.
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seems to follow, that persons riding together on the road with
unusual weapons, or otherwise assembling together in such a
manner as is apt to raise a terror in the people, without any
offer of violence to any one in respect either of his person or
possessions, are not properly guilty of a riot, but only of an un
lawful assembly.
Sect. 5. However, it seems to be clearly agreed, that in every
riot there must be some such circumstances either of actual force
or violence, or at least of an apparent tendency thereto, as are
naturally apt to strike a terror into the people ; as the shew (a)
of armour, threatening speeches, or turbulent gestures ; for every
such offence must be laid to be done in terrorem populi. (b) And
from hence it clearly follows, that assemblies at wakes, or other
festival times, or meetings for exercise of common sports or diversions, as bull-baiting, wrestling, and such like, are not riotous.
And from the same ground also it seems to follow, that it is
possible for more than three persons (c) to assemble together,
with an intention to execute a wrongful act, and also actually to
perform their intended enterprize, without being rioters ; as if a
competent number of people assemble together, in order to
carry off a piece of timber to which one of the company hath a
pretended right, and afterwards do carry it away without any
threatening words, or other circumstances of terror. And from
the same ground it seems also to follow, that persons assembled
together in a peaceful manner to do a thing prohibited by statute, as to celebrate mass, &c. and afterwards peacefully performing the thing intended, cannot be said to be rioters ; for
there seems to be no reason why an assembly should become
riotous barely for doing a thing contrary to the statute, any more
than for doingOBJ
a thing contrary to common law.
As to the Fourth Point, viz. How far the grievance in
tended to be redressed must be of a private nature.

/a)
178
Dalt. c. 871.
3 H- 7- *■
\ Keb 558
Con. l Roll,
109^Mod**^
Lamb. 179,
0) Vide the
cT™™ thVcue
of the Queen v.
Solei> 11 Mod»
(l^\t 9u011],j
be " three per.
s?ns or m°re :"
^ %ee$m 2?
Pulton, 25.
J^6^5^8"
L^mbaJ,j \jgm
Oompton, 62.
^^rJ 141
2 K°b. 558.
Con. 1 Mod. 13.
1 Ven.
n
Modi369.380.
11&

Sect. 6. It seems agreed, that the injury or grievance com
plained of and intended to be revenged or remedied by such an
assembly, must relate to some private quarrel only ; as the in
closing of lands in which the inhabitants of a town claim a right
of common, or gaining the possession of tenements, the title
whereof is in dispute, or such like matters relating to the inte
rests or disputes of particular persons, no way concerning the
public ; for wherever the intention of such an assembly is to
redress public grievances, as to pull down all inclosures in gene
ral, or to reform religion, or to remove evil counsellors from the
king, &c. if they attempt with force to execute such. their inten
tions, they are, in the eye of the law, guilty of levying war against
the king, and consequently of high treason, as appears from Chap
ter 2, section 25.
As to the Fifth Point, viz. Whether the execution of an
act in its own nature lawful, may make an assembly riotous.
Sect. 7. It hath been generally holden, that it is no way material whether the act intended to be done by such an assembly be of
itself lawful or unlawful ; from whence it follows, that if more than
h L2
three

^^^^"594
595,
Crom. 64. 66.
Dalton> c- 87■
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(a) It should three persons (a) assist a man to make a forcible entry into lands
be " three per to which one of them has a good right of entry, or if the like
sons or more :" number in a violent and tumultuous manner join together in
vide sect 2.
removing a nuisance, which may lawfully be done in a peaceful
manner, they are as properly rioters, as if the act intended to be
3 Modem, S. done by them were never so unlawful ; for the law will not suffer
11 Mod. 117.
2 Show. 236. persons to seek redress of their private grievances by such danger
12 Mod. 648. ous disturbances of the public peace. However, the justice of
the quarrel in which such an assembly doth engage, is certainly
a great mitigation of the offence.
Sect. 8. A Rout seems to be, according to the general opinion,
Lamb. 175,176.
Crom. 61.
a disturbance of the peace by persons assembling together with
Dalt. c. 85.
B. Riots, 4, 5. an intention to do a thing, which if it be executed, will make them
rioters, and actually making a motion towards the execution
Pulton, 25.
thereof. But by some books the. notion of a rout is confined to
such assemblies only as are occasioned by some grievance com
mon to all the company ; as the inclosure of land in which they
all claim a right of common, &c. However, inasmuch as it ge
nerally agrees with a riot as to all the rest of the abovementioned particulars requisite to constitute a riot, which have been
already fully explained, except only in this, that it may be a com
plete offence without the execution of the intended enterprize, it
seems not to require any further explication.

Crompton, 61.
B. Riots, 4.
Pulton, 25.
Dalt. c. 95.

Hobart, 92.
Salk. 594, 595.
1 Ven. 369.
380.
21 H. 7. 39.
Lamb. 179,180.
Summary, 137.
Crom. 64.
B. Riots, 1.
5 Co. 91.
11 Mod. 112.

(») 3 Inst. 162.

Sect. 9- An Unlawful Assembly, according to the common
opinion, is a disturbance of the peace by persons barely assem
bling together with an intention to do a thing which, if it were
executed, would make them rioters, but neither actually execu
ting it, nor making a motion toward the execution of it. But this
seems to be much too narrow a definition. For any meeting what
soever of great numbers of people, with such circumstances of ter
ror as cannot but endanger the public peace, and raise fears and
jealousies among the king's subjects, seems properly to be called
an unlawful assembly ; as where great numbers, complaining of
a common grievance, meet together, armed in a warlike manner,
in order to consult together concerning the most proper means
for the recovery of their interests ; for no one can foresee what
may be the event of such an assembly.
Sect. 10. Also an assembly of a man's friends for the defence
of his person against those who threaten to beat him, if he go to
such a market, &c. is unlawful ; for he who is in fear of such
insults must provide for his safety by demanding the surety of
the peace against the persons by whom he is threatened, and not
make use of such violent methods, which cannot but be attended
with the danger of raising tumults and disorders, to the disturb
ance of the public peace. Yet an assembly of a man's friends
in his own house, for the defence of the possession thereof,
against those who threaten to make an unlawful entry thereinto,
or for the defence of his person against those who threaten to
beat him therein, is indulged by law ; for a man's house is looked
upon as his castle, (b)
Secondly, viz. How far offences of this nature may be sup
pressed and punished by the common law.
Sect.
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Sect. 11. It seems clear, that every sheriff, under-sheriff, and
also every other peace-officer, as constables, &c. may and ought
to do all that in them lies towards the suppressing of a riot, and
may command all other persons whatsoever to assist them therein.
Also it is certain that any private person may lawfully endeavour
to appease all such disturbances by staying those whom he shall
see engaged therein from executing their purpose, and also by
stopping others whom he shall see coming to join them; for if
private persons may do thus much, as it is most certain that they
may, towards the suppressing of a common affray, surely a for
tiori they may do it towards the suppressing of a riot. Also it
hath been holden, that private persons may arm themselves in
order to suppress a riot ; from whence it seems clearly to follow,
that they may also make use of arms in the suppressing of it, if
there be a necessity for their so doing. However, it seems to be
extremely hazardous for private persons to proceed to those ex
tremities ; and it seems no way safe for them to go so far in com
mon cases, lest, under the pretence of keeping the peace, they
cause a more enormous breach of it; and therefore such violent
methods seem only proper against such riots as savour of rebel
lion, for the suppressing whereof no remedies can be too sharp
or severe.
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Popham, 121.
3 H" 7" *' 10,

Popham, m.
KcIJn6e> 76-

However, it is enacted by 1 Geo. 1. c. 5. "That if more per- A person pre" sons than twelve being unlawfully, riotously, and tumultuously
a,dl»g alld
" assembled, twelve or more of them shall continue together, and "s ca principaTin
" not disperse themselves within one hour after proclamation the second de" made in pursuance of that statute, that then every peace-officer j^w'funa1r"atll',
" of the place where such assembly shall be, and all persons who ^"n°L par la"
" shall be commanded to be assisting to such officer, may and
" ought to apprehend all such rioters, and carry them before
" some justice of peace ; and that if any such rioter shall happen
" to be killed, maimed, or hurt by reason of their resisting such
" officer, &c. the officer shall be discharged, &c." But the statute, being wholly in the affirmative, cannot be thought to take
away any part of the authority in the suppressing of a riot, which
was before that time given either to officers or private persons by
the common law or by statute.

4 Burr. 2073.
Vide Douglas,
f'?00'
1 ''

Sect. 12. Generally, offences of this nature are punished at the
common law as trespasses, by fine and imprisonment only ; yet Crompton, 61.
sometimes, where they have been very enormous, they have been q'qJ'^j
punished with the pillory ; and anciently, if they were undertaken
in contempt of the king's express prohibition of their meeting, j r. Abr. 208. ]
under pain of forfeiture of lands, &c. they seem to have been
punishable with such forfeiture.
Sect. 13. It hath been holden, that the persons of whom a cor- jiEd.4.is,ii.
poration consists, being guilty of a riot, are punishable in their Dalt. c. 88.
natural, but not in their politic capacity ; for the corporation gj^'j?*'
itself cannot be in fault, because it is invisible, and exists only in
supposition of law. Yet there are some precedents by which it
appears that corporations have been amerced, and their liber
ties seized into the king's hands, for suffering a dangerous riot to
happen
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happen within their jurisdiction without using their endeavours
to suppress it.
.
i
Sect. 14. Women are punishable as rioters, but infants under
the age of discretion are not.
Thirdly, viz. How far offences of this nature may be sup
pressed and punished by statute. I shall consider,
1. How far they may be suppressed and punished by one jus-»
tice of peace.
2. And how far by two or more.
As to the First of these Points, viz. How far they may be
suppressed and punished by one justice of peace.
"
"
"
"

Sect. 15. It is enacted by 34 Edw. 3. c. 1. " That justices of
peace shall have power to restrain offenders, rioters, and all
barrators, and to pursue, arrest, take and chastise them according to their trespass and offence ; and to cause them to be inaprisoned and duly punished, &«."

14 H. 7. 9.

Sect. 16. And. this statute has been liberally construed for the
advancement of justice ; for it hath been resolved, that if a justice
Lamb. 181, &c. 0f peace find persons riotously assembled, he alone, without stay
ing for his companions, hath not only power to arrest the offen
ders, and bind them to their good behaviour, or imprison them
Dalt c. 46.
tnev d° not °ffer g°°d bail, but that he may also authorize
B. Peace, 7.
others to arrest them by a bare parol command without other
Pulton, ?8.
warrant, and that by force thereof the persons so commanded
64°65 6i9563' ma^ Pursue ana arrest the offenders in his absence as well as preKe'ilway, 4i. sence. It is also said, that if a justice of peace be sick, and hear
that persons are riotously assembled, he may send his servants to
arrest them and bring them before him ; and that if he hear that
persons are riotously together in a certain place, and go thither
and find none there, he may leave his servants behind him with a
command to arrest them when they shall come. Also it is said,
that after a riot is over, any one justice of peace may send his
warrant to arrest any person who was concerned in it ; and also
that he may send him to gaol, till he shall find sureties for his
good behaviour.
(a) B. Peace, 7.
Sect. 17. But it seems to be agreed, that no one (a) justice of
Keil*. 4i.
the peace hath any power by force of this statute, either to record
Lamb. 181, &c.
\
,■
J r ■
J. „ ,
•
c rv
Pulton, 26.
a rlot upon "is own view, or to take an inquisition thereoi alter it
Summary, 137. is over. Also if one justice of peace, proceeding upon this staCrom. 61. 63. tute, shall arrest an innocent person as a rioter, it seerueth that he
Dalt. c. 46.
's liable to an action of trespass, and that the party arrested may
Con. B. judges, justify the rescuing of himself, because no single justice of peace
?W8 Co i!i 1S kv tn's 8tatute made a judge of the said offence, (ft) But if a
Dalt. c. 22, ts. r'ot S'ia" De committed by persons armed in an unusual manner,
contrary to the statute of Northampton, and any one justice of
peace acting ex officio, in pursuance of the said statute, seize the
armour and imprison the offender, and make a record of the whole
matter, such a record cannot be traversed, because it is made by
one
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one acting in a judicial capacity, as appears more at large in the
chapter of Affrays : and for the same reason, if a justice of peace,
proceeding on the statute of 15 Rich. 2. against Forcible Entries
and Detainers, shall, upon his own view, record a riot, which shall
be committed in the making of any such forcible entry or de
tainer, a riot so recorded cannot be traversed, as hath been shewn
in the foregoing division. Also if a justice of peace, acting as a
judge, by virtue of any statute whatsoever empowering him so to
do, make a record upon his view of a riot committed in his presence, such record shall not be traversed; for the law gives such
an uncontroulable credit to all matters of record, made by any
judge of record as such, that it will never admit of an averment
against the truth thereof.
Sect. 18. It hath been questioned, whether a justice of peace
be authorized by virtue of the abovementioned statute of 34 Edw.
3. c. 1 . to raise the power of the county to suppress a riot ? but
it seemeth, that by being made a conservator of the peace he hath,
by au implication of law, all such powers in relation thereto, as
are incident to the office of a conservator of the peace by the
common law ; and consequently, that he hath a right of demand
ing the assistance of others to enable him to preserve the peace,
in the same manner as every sheriff and constable are empowered
to demand such assistance by the common law. However, there
seems to bebynothe
reason
to doubt,
that
is
authorized
statute
of 17 but
Rich.
2. every
c. 8. justice
to raise of
thepeace
power
of the county to repress a riot; for by the said statute it is
enacted, " That as soon as the sheriffs, and other the king's minis" ters," under which words all justices of peace clearly to be in
cluded, " shall hear of a riot, rout, or other assembly against the
" peace, they, with the power of the county where such case shall
" happen, shall disturb such malice with all their power, and shall
' " apprehend all such offenders, and put them in prison, until due
" execution of the, law be made of them ; and that the lords and
" other liege people of the realm shall attend, with their whole
" strength and power, the sheriffs and ministers aforesaid."
As to the Second Point, viz. How far offences of this
nature may be suppressed and punished by two or more justices
of peace.
■
Sect. 19- It is enacted by 13 Hen. 4. c. 7. " That if any riot,
" assembly, or rout of people against the law, be made in parties
" of the realm, the justices of peace, three or two of them at the
" least, and the sheriff or under-sheriff of the county where such
" riot, assembly, or rout shall be made hereafter, shall come with
" the power of the county (if need be) to arrest them ; and shall
" arrest them ; and the same justices and sheriff, or under-sheriff,
" shall have power to record that which they shall find so done in
" their presence against the law. And that by the record of the
" same justices and sheriff, or under-sheriff, such trespassers and
" offenders shall be convict in the manner and form as is con" tained in- the statute of Forcible Entries."
Sect. 20. In the construction of this statute, compared with
the abovementioned statute of 17 Rich. 2. c. 8. and also with the
statute

-

r;rompton 65
Lanibani,'3i7.
Vide inf. s. 25.

puit. 25, 26.
Lambard, 314
CromPu>n' 62

3 H. 7. 10.
y^^1*^
1 e 8upra'

520

Pulton, 29.
Dalt. c. 46.
Crom. 63.
Lamb. 116.
315.

OFFENCES AGAINST PUBLIC PEACE.

Bk. L.

statute of 2 Hen. 5. c. 8. it hath been holden, that all persons
whatsoever, and even noblemen, and all others of what condition
or degree soever they may be, except women, clergymen, persons
decrepit, and infants under the age of fifteen years, are bound,
under pain of fine and imprisonment, upon reasonable warning,
to attend the justices and sheriffs in the execution of the said
statute, and not only to arrest the rioters, but also to conduct
them to prison.

Sect. 21. Also it hath been holden, that those who attend the
Pop. 120, 121.
Crompton, 62. justices, in order to suppress a riot, may take with them such
Dalton, c. 46.
Lambard, 316. weapons as shall be necessary to enable them effectually to do it,
and that they may justify the beating, wounding, and even the
killing of such rioters as shall resist, or refuse to surrender them
selves.
Sect. 22. It is said, that the justices of peace are not only em
Lambard, 315,
316. 318, 319. powered by the said statute to raise the power of the county to
Dalt. c. 46.
assist them in suppressing a riot which shall happen within their
Pulton, 29.
own view or hearing, but also, that they may safely do it upon a
Crura. 64.
credible information given them of a notorious riot happening at
a distance, whether there were any such riot in truth or not ; for
it may be dangerous for them to stay till they can get certain in
formation of the fact : but they seem to be punishable for alarm
ing the country in this manner, without some such probable
ground of their proceeding as would induce a reasonable man to
think it necessary and convenient.

Dalt c. 46.
Lamb. 316.
Crom. 63.

Sect. 23. It seems clear, from the said statute, that if the jus
tices, 8lc. in going towards the place where they have heard that
there is a riot, shall meet persons coming from thence riotously
arrayed, they may arrest them for being assembled together in
such an unlawful manner, and also make a record thereof, &c.
for the statute extends to all other unlawful assemblies whatso
ever, as well as to riots.

Sect. 24. Also it seems clear, that after the justices have had a
view of a riot they may make a record thereof, whether the offen
ders be in custody at the same time, or have escaped ; and it is
Lamb. 318.
said that the justices may lawfully, upon a fresh pursuit, arrest
Dalt. c 46.
such of the offenders as shall have escaped, but that they cannot
Pulton, 29.
at another time award any process on such a record, and there
8 Co. 121.
fore that they ought to send it to the King's Bench, if any of the
offenders escape from a fresh pursuit, and that process shall
Vide inf. s. 29. issue against them from thence : however, there seems to be no
Vide sup. 15, doubt, but that any of the same justices who have recorded a
16.
riot, or any other justice of peace, may, at any time, by virtue of
the abovementioned statute of 34 Edw. 3. c. 1 . arrest those who
have been notoriously guilty of a riot, in order to compel them to
find sureties for their good behaviour.
Sect. 25. It seemeth to be certain, that the record of a riot
Raymond, 386.
Crom. 65. 63. expressly mentioned to have happened within the view of the
Dalton, c. 46. justices by whom it is recorded, is a conviction of so great autho
rity, that it can no way be traversed, however little ground in
truth there might be to affirm that any riot at all was committed,
or
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or however innocent the parties may be of the fact recorded
against them. And it is said, that if any one be bound by recog- Pulton, 99.
nizance to keep the peace, and on a scirefacias thereon, such a Lamb. 316,
record of a riot be produced against him, he shall not only be 317"
concluded thereby from pleading the general issue, but also from
pleading any matter of justification whatsoever.
Sect. 26. However it seemeth clear, that if in such a record of Lombard, 317.
a riot it be contained, that the party was guilty therein of a felony, Dal,oni c- 13°or maim, or rescous, the party shall be concluded thereby as to
the riot only, and not as to any of the other matters, because the
justices of peace have by this statute, a judicial authority over
no other offences except riots, routs, and unlawful assemblies.
Sect. 27. And inasmuch as such a record is a final conviction Lambard, 316.
of the parties as to all such matters as are properly contained in Dalton> c- 46it, it ought to be certain both as to the time and place of the
offence, and the number of persons concerned therein, and the
several kinds of weapons made use of by them, and all other cir
cumstances of the fact ; for since the parties are concluded from
denying the truth of such a record, and have no other remedy to
defend themselves against it, but only by taking advantage of the
insufficiency of what is contained in it, they may justly de
mand the benefit of excepting to it, if it do not expressly shew
both that they are guilty within the meaning of the statute, and
also how far they are guilty, and that the justices have pursued
the power given them by the said statute ; and from the same ^^rd 319.
ground it seems also to follow, that such a record may be excepted Raymond, 386.
against, if it do not appear to have been made by the sheriff or Con. Dalt. c. 46.
under-sheriff in concurrence with the justices.
Sect. 28. It is said, that the offenders being under the arrest Lambard, 317.
of the said justices, and also convicted by a record of their offence, Dalton, c 46.
ought immediately to be committed to gaol by the same justices,
till they shall make fine and ransom to the king, which can be
assessed by no other justices of peace except those by whom the
record of the offence was made ; and by 2 Hen. 5. c. 8. such
fine ought to be larger than it was wont to be before that statute,
for the support of the charges of the said justices, &c. whereof
payment ought to be made by the sheriff, by indenture thereof be
tween him and them.
Sect. 29. It is further enacted by the said statute of 13 Hen.
4. c. 7. that if it shall happen, " that such trespassers and offen" ders be departed before the coming of the said justices and
" sheriff, and under-sheriff, that the same justices, three or two
" of them, shall diligently inquire, within a month after such riot,
'* assembly, or rout of people so made, and thereof shall hear and
" determine according to the law of the land."
Sect. SO. Also it is further enacted by 19 Hen. 7.c. 13. " That
" the sheriff having a precept directed to him to return a jury in
" pursuance of 13 Hen. 4. c. 7. shall return twenty-four persons
" dwelling within the shire where such riot, rout, or unlawful as" sembly shall be so committed and done, whereof every of them
" shall have lands and tenements within the same shire, to the
" yearly value of twenty shillings of charter-land, or freehold, or
" twenty-six
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twenty-six shillings and eight-pence of copyhold, or of both,
over and above all charges, for to inquire of the said riot, rout,
or unlawful assembly. And that he shall return upon every
person so by him impanelled, in issues at the first day
twenty shillings, and at the second day forty shillings, if they
appear not, and be sworn to inquire of the premises at the first
day. And that the sheriff, for every default, &c. shall forfeit
twenty pounds, &c."

1 Sid. 186.
1 Keb. 695.
Vide supra.
Lamb. 322.
Dalt c. 46.
Fulton, 29.
6 Mod. 141.
Salkeld, 593.

Sect. 31. It is not clearly settled, whether the month, within
which the justices of peace are confined to take their inquiry by
force of these statutes, must be reckoned according to the com
putation of a lunar or solar month. However, it seems to be
agreed, that if .the justices give their charge to the jury, and it is
said, that if they do but award a precept for the returning of the
jury within a lunar month, they may take the verdict afterwards ;
for the cause being regularly attached in them within the time
prescribed by the statute, shall be prosecuted as all other cases
ought, with such convenient dispatch as to the judges thereof
shall seem proper ; and the statute, by obliging the justices to
make so speedy an inquiry, meant not to hurry them in the exe
cution of it.

Lamb. 322.
327.
Dalton, c. 46.
Pulton, S!9.
Croinp. 62, 63.
seems contrary.

Sect. 32. It is generally said, that any justice of the county
may take such an inquiry, whether they dwell near the place where
the riot happened or at a distance, or whether they went to view
the riot or not ; for the statute ought to be construed as largely
as the words will bear, in favour of the justices power in the sup
pressing of such riots ; and therefore those words in the statute,
" that the snme justices, &c. shall inquire," ought to be thus ex
pounded, that the same justices who were before impowered to
raise the posse, &c. shall inquire; and it is clear, that any justices
in the county are within that part of the statute which gives that
power; neither is it any way reasonable to construe the last
clause of the said statute, whereby the justices who dwell nighest
are bound to execute the statute under pain of one hundred
pounds, in such a manner as to restrain the jurisdiction of those
who, by the foregoing part of the said statute, are authorized to
execute it; for if such an exposition should prevail, the negligence
of the justices who happen to dwell nighest would make the sta
tute wholly ineffectual.

Sec Sect. 44.

Lambard, 3-21.
Sect. 33. It seems clear from the wording of the abovemenRaymond, 386. tioned clause, that the sheriff ought not to join with the justices
Salkeld, 593.
Cartbew, 383. in taking of such an inquiry, as he ought to do iu making a record
of a riot upon view.
Sect. 34. Also it seems clear from these words in the statute
of
13 Hen. 4. c. 7- " that the same justices shall hear and deterLamb. 32S.
" mine, &c." that they may award process under their own teste,
328.
Dalt. c. 46. and against those who shall be indicted before them of any of the
c. 132.
offences abovementioned, according to the form of the said sta"
Polton, 26.
Cronipton, 67. tute ; and also that they may award the like process for the trial
of a traverse of such an inquisition, and do all other things in re
lation thereunto, which are of course incident to all courts of
record.
Sect.
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Sect. 35. But it hath been questioned, whether the justices can Dalt. c. 46.
safely dismiss the offenders upon their paying such a fine as shall Crompton, 61.
be imposed upon them, without some judgment for their impri
sonment as well as fine, inasmuch as the statute of 2 Hen. 5. c. 8.
is express, " that all rioters attainted of great and heinous riots,
" shall have one whole year's imprisonment at the least, without
" bail, 8cc." and " that rioters attainted of petit riot shall have
" imprisonment, as best shall seem to the king or to his council."
Sect. 36. Formerly, if the fine imposed opon riots by justices
of peace had been too favourable, it was a common practice for
the court of Starebomber afterwards to impose such other fine as
might, together with that which was assessed by the justices of
peace, be proportionable to the heinousness of the offence ; and
this was said not to be a double punishment for the same
offence, but only an award of due penalty at several times.

Crompton, 63.
oj^n'*4^
gee i Leon,
282.

Sect. 37. It is further enacted by the said statute of 13 Hen. 4.
e. 7. " That if the truth cannot be found in the manner as ia
" aforesaid, then within a month then next following, the justices,
" three or two of them, and the sheriff, or under-sheriff, shall
" certify before the king and his council all the deeds and the
" circumstances thereof ; which certificate shall be of like force
" as the presentment of twelve men ; upon which certificate the
" said trespassers and offenders shall be put to answer, and they
'* which shall be found guilty, shall be punished according to the
" discretion of the king and his council. And if such trespassers
" and offenders do traverse the matter so certified, the same cer" tificate and traverse shall be sent into the King's Bench, there
" to be tried and determined, as the law requireth; and if they
" do not appear before the king and his council, or in the King's
* Bench, upon such process and proclamation for their appear" ance as are required by the said statute, they shall be attainted ■
" of the riot,&c.V
Sect. 59. And it is further enacted by 19 Hen. 7. c. 13.
" That if a riot, &c. be not found by the jury by reason of any
" maintenance or embracery of the jurors, then the same jus" tices, &c. over and above such certificate which they must and are
" bound to make by the said statute of 13 Hen. 4. c. 7. shall in the
" same certificate certify the names and misdemeanors of such
" maintainors, &c. on pain that every of the said justices, &c.
" shall forfeit twenty pounds, if they have no reasonable excuse
" for not certifying the same ; which certificate so made shall be
" of like force as 'if the matter were found by verdict of twelve
" men ; and every person duly proved to be such a maintainer,
" &c. shall forfeit twenty pounds, &c."
Sect. 39* In the construction of these statutes it hath been Lamb. st3.
holden, that the certificate required by the abovementioned s*6statutes, may be made either by the justices, &c. who went to see Dal'ion c. 46
the riot, or by those who took the inquiry ; but it seems to be
most proper, that wherever such an inquisition is taken, such cer
tificate should be made by such justices who made the inquiry,
because they, having had the examination of the fact, must needs
be
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be best able to judge of the circumstances thereof, and in that re
spect are the most proper persons to supply the defects of the in
quiry. However, the said statute of 19 Hen. 7. c. 13. which is
grafted on 13 Hen. 4. c. 7- seems clearly to imply, that some jus
tices are bound in a more especial manner to make such certificate
than any others, by imposing the penalty of twenty pounds on
those who neglected to make it as they are bound by 13 Hen. 4.
c. 7. which part of the statute seems to be most reasonably ap
plied to those justices who took the inquiry ; or, in case that no
inquiry was taken, to those justices who endeavoured to take one,
but by the fault of others were hindered from taking it ; for there
was no need of such an additional penalty on the neighbouring
justices who were bound before to do their duty in executing 13
Hen. 4. c. 7. under pain of forfeiting one hundred pounds, as will
be shewn in section forty-four, &c.
Pulton, 29.
Sect. 40. Also it is generally said, that such a certificate must
Lambard, 324.
Daltou, c. 46. be made within a month after the inquiry. And this seems to be
a very reasonable construction where an inquiry has actually
been made ; but it may happen that no inquiry at all may be
taken, either through the default of the sheriff in not returning a
jury, or the obstinacy of the jurors in refusing to appear, or the
rebellious humour of the people in not suffering the justices to do
their duty ; in all which cases a certificate seems to be required,
both by the intent and letter of the statute, the words whereof, as
to this purpose, are, " If the truth cannot be found iu the manner
" as is aforesaid, then within a month then next following, the
" justices, &c. shall certify, &c." And therefore in these cases it
seems proper to make a certificate of the obstructions which pre
vented the taking of such an inquiry, within a month after they
happen.
Sect. 41. It seemeth clear from the plain words of the statute,
Lambard, 324.
C. Cromp. 63, that the certificate ought to be made to the privy council board,
Unit. c. 46. & which is clearly distinguished both from the chancery, and also
103.
from the king's bench, which in some statutes relating to judicial
B. Pram. 1.
proceedings are taken for the king's council.
Sect. 42. It is said, that if there be variance between the in
Pulton, 22.
Cruinplon, 63. quisition and the certificate, that shall be taken which is most for
Lamb. 325,
the king's advantage ; and therefore if the inquisition be of a riot
326.
Dalton, c. 46. by ten persons, and the certificate be of a riot by twenty, or by ten
in harness, or of a battery joined with a riot, that the certificate
shall be preferred, because the fine to the king shall be greater ;
but if they differ only as to the time, it is said that the inquisition
shall be preferred.
Daltou, c. 46.
& c. 130.
Lamb. 321,
322.

Sect. 43. Also it seemeth certain, that such a certificate, being
in the nature of an indictment at common law, ought to compre
hend the certainty of time, place, and persons, and other mate
rial circumstances, both of the riots and maintenance, &c. but
perhaps it need not express the additions of the offenders.
Sect. 44. It is further enacted by the said statute of 13 Hen
4. c. 7- " That the justices of peace dwelling nighest in every
" county where such riot, assembly, or rout of people shall be
" made
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made hereafter, together with the sheriff or under-sheriff of the
same county, and also the justices of assizes, for the time that
they shall be there in their session, in case that any such riot,
assembly, or rout be made in their presence, shall do execution
of this statute, every one upon pain of one hundred pounds, to
be paid to the king as often as they shall be found in default of
the execution of the same statute."

In the construction of this clause the following opinions have
been holden :
Sect. 45. First, That no justice of peace is in danger of incurring the penalty thereof, unless he dwell in the county wherein
■ . *?
r
J
'
J
a not happens.
Sect. 46. Secondly, That if any justices of peace, who do
not dwell nearest to the place, do actually execute the statute,
they excuse all the rest.

Lambard,2S6.
Crompton, 63.
Dalton, c. 46.
Dalton, c. 46.
cromptoufes.

Sect. 47. Thirdly, That if the justices whose dwelling was Pulton, 30.
nearest at the time of the riot, or one of them, happen to die with
in the month, those whose dwelling is thereby become the nearest,
are bound to execute the statute in the same manner as the others Crompton, 62.
were.
Sect. 48. Fourthly, That notwithstanding those justices Lambard, 327.
only who dwell nearest are liable to the penalty of the statute, p3^''^*6"
yet if any others, on notice, neglect to supply their default, they u * "
are finable at discretion.
Sect. 49. Fifthly, That if the two justices, or one of them, Crompton, 63.
do their duty in executing, or endeavouring to execute the statute,
they shall not incur any penalty through a default of the sheriff, puiion, 30.
&c. either in refusing to appear, or to return a jury, &c.
Sect. 50. Sixthly, That the said justices, 8tc. shall not avoid Crompton, 61.
the penalty by executing the statute in part only, as by recording
a riot without committing the parties.
Sect. 51. Seventhly, That no justice, &c. is subject to the Dalton,c.46.
penalty of the said statute on account of a petit riot, but only of
such riots as are notorious, and in the nature of insurrections and
rebellions.
Sect. 52. Eighthly, That if a justice of peace, &c. had no
express notice given him of the riot, he shall be excused, unless
it were so very flagrant that by common intendment every one
dwelling near it could not but have notice thereof.

J^'J]0^
p3"^1^. "
Crompion, 62.
Dalton, c. 46.

Sect. 53. Ninthly, That the acquiescence or agreement of
the parties aggrieved is no excuse to the justices, because they
ought, ex officio, to make the inquiry, and make proclamation
whether any will give evidence for the king, &c. and may bind
such of the the parties grieved, as shall refuse to prosecute their
complaint, to their good behaviour.

Crompton, 61.
p^™^'^32'"'
Dalton', c. 46.
Crompton, 64.

Sect. 54. Also it is further enacted by 2 Hen. 5. c. 8.
" That upon any default of the said justices, &c. touching the
" execution
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" execution of 13 Hen. 4. a commission shall be awarded at the
" instance of the party grieved, to inquire as well of the truth of
" the case as of the default of the said justices, &c. and that the
" said commissioners shall presently return into chancery the in" quest before them taken ; and that the jurors, who shall make
" inquiry, shall be worth 10/. per annum, and shall be returned
" by the coroners, if the sheriff, supposed to be in default, continue
" in his office, &c." See the statute.
Sect. 55. And it is further enacted by 2 Hen. 5. c. 9- and
8 Hen. 6. c. 14. " That the lord chancellor, upon complaint
" made to him that a dangerous rioter is fled into places un" known, and also upon a suggestion, under the seals of two jus" tices of peace and the sheriff, that the common fame and voice
" runneth in the county of the riot, may award a capias against
" the party, returnable in chancery, upon a certain day, and after" wards a writ of proclamation returnable in the king's bench,
" &c."

,

Riot Act
t Geo. l. c. 5.
Twelve perrons
or more, unlawfully assembled,
andnotdispersing after
commanded by
one justice, &c.
tion, adjudged
felons without
beuestof
tc fcV*

Felonious Riots, by remaining together to the number of Twelve
after Proclamation made to disperse.

Sect. 56. But all the penalties of the above-mentioned statutes
having been found by experience not to be sufficient to restrain
the rage of the populace from breaking out into dangerous
tnmults, whenever they happen to be persuaded that they lie
under any real or pretended grievance, it was thought necessary
*° make a further provision against such insolent disturbances of
the peace, by more severe law ; and to this end by the Riot
Act, 1 Geo. I. st. 2. c. 5. it is recited, " That of late many
rebellious riots and tumults have been in divers parts of this
kingdom to the disturbance of the public peace, and the endanP
;,.
..,
,r
r . ' , ,~
genng of his majesty s person and government, and the same are
yet continued and fomented by persons disaffected to his majesty,
presuming so to do, for that the punishments provided by the
'aws now in being are not adequate to such heinous offences;
and by such rioters his majesty and his administration have been
most maliciously and falsely traduced, with an intent to raise
divisions, and to alienate the affections of the people from his

majesty: therefore for the preventing and suppressing of such
riots and tumults, and for the more speedy and effectual punish
ing the offenders therein," it is enacted, " That if any persons to
" the number oftwelve(l) or more, being unlawfully, riotously, and
" tumultuously assembled together, to the disturbance of the pub" lie peace, and being required or commanded by any one or
" more justice or justices of the peace, or by the sheriff of the
" county, or his under-sheriff, or by the mayor, bailiff or bailiffs,
" or other head-officer, or justice of the peace of any city or
" town-corporate, where such assembly shall be, by proclamation
" to
(1) It is not perfectly clear from the penning 700. And in the case of Pritchard v. Waldron, 5
of the act, whether it is necessary that there should Term Rep. 14. it is said to have been solemnly dobe twelve or more rioters in order to entitle the termined in the case of the rioters in the year 1780,
party injured to his action against the hundred. that it is not necessary that twelve persons should
(Vide sect. 59.) But, according to the most obvi- be assembled to constitute a capital crime on the
ou« construction, that number is not necessary to 4th clause of this statute,
constitute the felony created By sect. 4.—Douglas,
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" to be made in the king's name, in the form hereinafter directed;
" to disperse themselves, and peaceably to depart to their habi" tations, or to their lawful business, shall, to the number of
" twelve or more, (notwithstanding snch proclamation made) un" lawfully, riotously, and tumultuously remain or continue toge" ther by the space of one hour after such command or request
" made by proclamation, that tlien such continuing together to
" the number of twelve or more, after such command or request
" made by proclamation, shall be adjudged felony without bene'* fit of clergy, and the offenders therein shall be adjudged felons,
" and shall suffer death as in case of felony without benefit of
" clergy."
t Sect. 2. By 1 Geo. 1. st. 2. c. 5. s. 2. it is enacted, "That
" the order and form of the proclamations that shall be made by
" the authority of this act, shall be as hereafter fofloweth (that is
** to say) the justice of the peace, or other person authorized by
" this act to make the said proclamation, shall, among the said
" rioters, or as near to them as he can safely come, with a loud
" voice command, or cause to be commanded, silence to be while
** proclamation is making, and, after that, shall openly and with
" loud voice make or cause to be made proclamation in these
" words, or like in effect r
" ' Our sovereign lord the king chargeth and commandeth all
" persons, being assembled, immediately to disperse themselves,
" and peaceably to depart to their habitations, or to their lawful
" business, upon the pains contained in the act made in the first
" year of King George, for preventing tumults and riotous as" semblies.
* God save the king.'
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"

And every such justice and justices of the peace, sheriff, undersheriff, mayor, bailiff, and other head-officer, aforesaid, within
the limits of their respective jurisdictions, are hereby authorized, empowered, and required, on notice or knowledge of any
such unlawful, riotous, and tumultuous assembly, to resort to
the place where such unlawful, riotous, and tumultuous assemblies shall be, of persons to the number of twelve or more, and
there to make, or cause to be made, proclamation in manner
aforesaid."
t Sect. 3. By 1 Geo. 1. st. 2. c. 5. s. 3. it is further enacted,
That if such persons so unlawfully, riotously, and tumultuously assembled, or twelve or more of them, after proclamation
made in manner aforesaid, shall continue together and not disperse themselves within one hour, that then it shall and may
be lawful to and for every justice of the peace, sheriff, or undersheriff of the county where such assembly shall be, and also to
and for every high and petty constable, and other peace-officer
within such county, and also to and for every mayor, justice of
the peace, sheriff, bailiff, and other head-officer, high or petty
constable, and other peace-officer of any city or town corporate
where such assembly shall be, and to and for such other person and persons as shall be commanded to be assisting unto
any such justice of the peace, sheriff, or under-sheriff, mayor,
" bailiff,
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" bailiff, or other head-officer aforesaid, (who are hereby autho-" rized and empowered to command all his majesty's subjects of
" age and ability to be assisting to them therein,) to seize and
" apprehend, and they are hereby required to seize and appre** hend, such persons so unlawfully, riotously and tumultuously
" continuing together after proclamation made as aforesaid, and
" forthwith to carry the persons so apprehended before one or
" more of his majesty's justices of the peace of the county or
" place where such persons shall be so apprehended, in order to
" their being proceeded against for such their offences according
*' to law, and that if the persons so unlawfully, riotously and
" tumultuously assembled, or any of them, shall happen to be
" killed, maimed or hurt, in the dispersing, seizing or apprehend« [ngf or endeavouring to disperse, seize or apprehend them, by
.
• ■
_■
■
mm
reason oi their resisting the persons so dispersing, seizing or
" apprehending, or endeavouring to disperse, seize or apprehend
" them, that then every such justice of the peace, sheriff, under" sheriff, mayor, bailiff, head-officer, high or petty constable, or
" other peace-officer, and all and singular persons, being aiding and
" assisting to them, or any of them, shall be free, discharged and
" indemnified, as well against the king's majesty, his heirs and
" successors, as against all and every other person and persons,
" of, for, or concerning the killing, maiming, or hurting of any
" such person or persons so unlawfully, riotously and tumultu" ously assembled, that shall happen to be so killed, maimed or
" hurt as aforesaid."
t Sect. 4. By 1 Geo. 1. st. 2. c. 5. s. 4. it is further enacted,
" That if any persons' unlawfully, riotously and tumultuously
" assemDlea" together, to the disturbance of the public peace,
" snaH unlawfully and with force demolish or pull down, or
" begin to demolish or pull down any church or chapel, or any
« building for religious worship certified and registered accord" ing to the statute made in the first year of the reign of the late
" King William and Queen Mary, intituled, ' An act for exempt" ing their majesties protestant subjects dissenting from the church
" of England, from the penalties of certain laws,' or any dwelling" house, barn, stable or other out-house, that then every such
" demolishing, or pulling down, or beginning to demolish or pull
" down, shall be adjudged felony without benefit of clergy, and
" the offenders therein shall be adjudged felons, and shall suffer
" death as in case of felony without benefit of clergy."
"
«
"
"
"
"
"
"
"
"
"

fSect. 5. By 1 Geo. 1. st. 2. c. 5. s. 5. it is provided, " That
if any person or persons do, or shall, with force and arms, wilfully and knowingly, oppose, obstruct, or in any manner wil'u'ty an<* knowingly let, hinder, or hurt any person or persons
that shall begin to proclaim, or go to proclaim according to the
proclamation hereby directed to be made, whereby such proclamation shall not be made, that then every such opposing,
obstructing, letting, hindering, or hurting such person or persons, so beginning or going to make such proclamation as
aforesaid, shall be adjudged felony without benefit of clergy,
and the offenders therein shall be adjudged felons, and shall
suffer death as in case of felony without benefit of clergy; and
" that
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that also every such person or persons so being unlawfully,
riotously and tumultously assembled, to the number of twelve
as aforesaid, or more, to whom proclamation should or ought
to have been made if the same had not been hiudered as aforesaid, shall likewise, in case they or any of them, to the number
of twelve or more, shall continue together, and not disperse
themselves within one hour after such let or hinderance so
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" made, having knowledge of such let or hinderance so made,
" shall be adjudged felons", and shall suffer death as in case of
" felony without benefit of clergy."
f Seer. 6. By 1 Geo. 1. st. 2. c. 5. s. 6. it is enacted, " That How the da" if any such church or chapel, or any such building for religious n»ge» sha" .be
" worship, or any such dwelling-house, barn, stable, or other out- ™"y
&c.
" house, shall be demolished or pulled down wholly, or in part, be demolished,
" by any persons so unlawfully, riotously and tumultuously as- &c** sembled, that then, in case such church, chapel, building for
" religious worship, dwelling-house, barn, stable, or out-house,
" shall be out of any city or town, that is either a county of itself,
" or is not within any hundred, that then the inhabitants of the
" hundred in which such damage shall be done, shall be liable to
" yield damages to the person or persons injured and damnified ■
" by such demolishing or pulling down wholly or in part; and
" such damages shall and may be recovered by action to be As to costs in
" brought in any of his majesty's courts of record at Westminster *^ "^'Jjji fouml"
" (wherein no essoign, protection or wager of law, or any impar- c|aU9e SC(!
" lance shall be allowed), by the person or persons damnified 2 Wils. 91.
" thereby, against any two or more of the inhabitants of such
" hundred, such action for damages to any church or chapel to
" to be brought in the name of the rector, vicar, or curate of such
" church or chapel that shall be so damnified, in trust for apply" ing the damages to be recovered in rebuilding or repairing such
" church or chapel; and that judgment being given for the plain" tifT or plaintiffs in such action, the damages so to be recovered
" shall, at the request of such plaintiff or plaintiffs, his or their
" executors or administrators, be raised and levied on the inha" bitants of such hundred, and paid to such plaintiff or plaintiffs,
" in such manner and form, and by such ways and means, as are
" provided by the statute made in the seven-and-twentieth year
" of the reign of Queen Elizabeth, for reimbursing the person or 87 Eliz. c. 13.
" persons on whom any money recovered against any hundred
" by any party robbed, shall be levied: And in case any such
" church, chapel, building for religious worship, dwelling-house,
" barn, stable, or out-house, so damnified, shall be in any city or
" town that is either a county of itself, or is not within any hun" dred, that then such damages shall and may be recovered by
" action to be brought in manner aforesaid (wherein no essoin,
protection or wager of law, or any imparlance shall be allowed),
against two or more inhabitants of such city or town; and
"judgment being given for the plaintiff or plaintiffs in such
" action, the damages so to be recovered shall, at the request of
" such plaintiff or plaintiffs, his or their executors or administra" tors, made to the justices of the peace of such city or town, at
" any quarter-sessions to be holden for the said city or town, be
vol. I.
mm
" raised
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" raised and levied on the inhabitants of such city or town, and
*' paid to such plaintiff or plaintiffs, in such manner and form, by
" such ways and means, as are provided by the said statute made
" in the seven-and-twentieth year of the reign of Queen Eliza" beth, for reimbursing the person or persons on whom any
" money recovered against any hundred by any party robbed,
" shall be levied."
Act to be read
t Sect. 7. By 1 Geo. 1. st. 2. c. 5. s. 7. it is further enacted,
at quarter-ses- '• That this act shall be openly read at every quarter-sessions,
lions, &c.
" and at every leet or law-day."
Prosecution
within twelve
months.

"
"
"
"

Sheriffs, &c. in
Scotland to have
the same power
as justices, &c.
have in
England.

Punishment of
persons of
fending in
Scotland.
Damages of any
churches, &c.
pulled down,
&c. in Scotland,
how lo be re
covered, and of
whom.
"
"
"
"
"
"
"
"
"

t Sect. 8. By 1 Geo. 1. st. 2. c. 5. s. 8. it is provided, "That
no person or persons shall be prosecuted by virtue of this act,
for any offence or offences committed contrary to the same,
unless such prosecution be commenced within twelve months
after the offence committed."
+ Sect. y. By 1 Geo. 1. st 2. c. 5. s. 9. it is further enacted,
That the sheriffs and their deputies, stewards and their depu
ties, bailiffs of regalities and their deputies, magistrates of
royal boroughs, and all other inferior judges and magistrates,
and also all high and petty constables, or other peace-officers'
of any county, stewartry, city or town, within that part of Great
Britain called Scotland, shall have the same powers and autho
rity for putting this present act in execution within Scotland as
the justices of the peace, and other magistrates aforesaid,respectively have by virtue of this act, within and for the other
parts of this kingdom; and that all and every person and per
sons who shall at any time be convicted of any the offences
afore-mentioned, within that part of Great Britain called Scot
land, shall for every such offence incur and suffer the pain of
death and confiscation of moveables: And also that all pro
secutions for repairing the damages of any church or chapel,'
or any building for religious worship, or any dwelling-house,
barn, stable, or out-house, which shall be demolished or pulled
down in whole or in part, within Scotland, by any persons unlawfully, riotously or tumultuously assembled, shall and may
be recovered by summary action, at the instance of the party
aggrieved, his or her heirs or executors, against the county,
stewartry, city, or borough, respectively, where such disorders
shall happen, the magistrates being summoned in the ordinary
form, and the several counties and stewartries called by edictal
citation at the market-cross of the head borough of such county
or stewartry respectively, and that in general, without mentioning their names and designations."

To what places
t Sect. 10. By I Geo. 1. st. 2. c. 5. s. 10. it is provided,
in Scotland
" That this act shall extend to all places for religious worship in
tliis act shall
" that part of Great Britain called Scotland, which are tolerated
extend.
" by law, and where his majesty King George, the prince and
" princess of Wales, and their issue, are prayed for in express
" words."
Felony without
t Sect. 11. By 9 Geo. 3. c. 29. " If any person or persons
benefit of
clergy, to demo- unlawfully, riotously and tumultuously assembled together, to
" the
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" the disturbance of the public peace, shall unlawfully, and with lish any wind" force, demolish or pull down, or begin to demolish or pull "i" or water" down, any wind saw-mill, or other wind-mill, or any water-mill, mi"'
" or other mill which shall have been or shall be erected, or any
" of the works thereto respectively belonging; that then every
" such demolishing or pulling down, or beginning to demolish or
" pull down, shall be adjudged felony without benefit of clergy,
" and the offenders therein shall be adjudged felons, and shall
" suffer death, as in case of felony without benefit of clergy."
+ Sect. 12. It hath been determined, that if a person be present at a riot, and encourage and abet the rioters in beginning to
demolish and pull down a dwelling-house, by shouting and using
expressions to excite the mob so to do, he is a principal in the
second degree, and as such ousted of his clergy by the 1 Geo. 1.
St. 2. c. 5. although he do not with force begin to demolish or
pull down, or do any act with his own hands or person for that
purpose otherwise than as aforesaid; for these acts amount to an
aiding and abetting within the meaning of the statute.

Rexe. Royce,
Easter, 7 Geo. 3.
£i^Rep
2073.'

t Sect. 13. It is also determined, that it is not necessary that Pritcharde.
twelve persons should be assembled to constitute a capital crime y^ldroi
in the fourth clause of the riot act.
SeYahoDougL
700.
Seditious Assemblies.
f Sect. 1. It is enacted by IS Car. 2. c. 5. " That no per- Noy, toi.
" son or persons whatsoever shall solicit, labour, or procure the
" getting of hands, or other consent of any persons above the 4 comm. 147.
" number of twenty, to any petition, complaint, remonstrance,
" declaration, or other address to the king, or both, or either
" houses of parliament, for alteration of matters established by
" law in church or state, unless the matter thereof have been first
" Consented unto, and ordered by three or more justices of that
** county, or by the major part of the grand jury of the county, or
*' division of the county, where the same matter shall arise, at
" their public assizes, or general quarter-sessions, or if arising in
" London, by the lord mayor, aldermen, and common council as*' sembled ; and that no person or persons whatsoever shall re" pair to his majesty, or both, or either the houses of parliament
" upon pretence of delivering any petition, complaint, remon" strance, or declaration, or other addresses, accompanied with
" excessive number of people, nor at any one time with above
" the number of ten people, upon pain of incurring a penalty not
" exceeding one hundred pounds and three months imprisonment,
" on conviction, by two witnesses, within six months, at the king's
" bench, assizes, or quarter sessions. But this act shall not pre" vent the presentation of any public or private grievance to any
" member of parliament, by any number not exceeding twenty,
* or to the king, for any remedy to be had thereupon." (1)
By
(l) N. B. By 1 Will. & Mary, sess. 2. c. 2. that this article had virtually repealed the above
». 1. art. 5. usually styled the Bill of Rights, it is statute of Charles ; but Lord Mansfield declared it
enacted, " That it is the right of the subjects to was the unanimous opinion of the Court, that
*' petition the king, and that all commitments and neither that, nor any other act of parliament, had
** prosecutions for such petitioning are illegal." On repealed it, and that it was in full force. Douglas,
the trial of Lord George Gordon, it was contended 592, 593.
M M2
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By the statute 39 Geo. 3. c. 79- reciting the existence of a
traiterous conspiracy to overturn the government, and the insti
tution of various societies confederated by unlawful oaths, 8tc.
is is enacted by sect. 2. " That from and after the passing of that
" act, all and every the said societies, and also every other society
" now established, or hereafter to be established, the members
" whereof shall, according to the rules thereof, or to any provi" siou or agreement for that purpose, be required or admitted to
" take any oath or engagement which shall be an unlawful oath
" or engagement within the intent and meaning of an act passed
(a) Vide title " in the thirty-seventh (a) year of his majesty's reign, intituled ' An
Ch"027P'raCy'" " aCt
more effectually preventing the administering or taking
" of unlawful oaths, or to take any oath not required or autho" rized by law ;' and every society, the members whereof, or any
" of them, shall take or in any manner bind themselves by any
" such oath or engagement, on becoming or in consequence of
" being members of such society; and every society, the mem" bers whereof shall take, subscribe, or assent to any test or
" declaration not required by law, or not authorized in manner
" hereinafter mentioned ; and every society, of which the names
'* of the members, or of any of them, shall be kept secret from
" the society at large, or which shall have any committee or
" select body so chosen or appointed, that the members consti" tuting the same shall not be known by the society at large to
" be members of such committee or select body, or which shall
" have any president, treasurer, secretary, delegate, or other
" officer so chosen or appointed, that the election or appoint" ment of such persons to such offices, shall not be known to the
" society at large, or of which the names of all the members, and
" of all committees or select bodies of members, and of all pre" sidents, treasurers, secretaries, delegates, and other officers,
" shall not be entered in a book or books to be kept for that
" purpose, and to be open to the inspection of all the members
" of such society; [and every society which shall be composed of
" different' divisions or branches, or of different parts, acting in
" any manner separately or distinct from each other, or of which
" any part shall have any separate or distinct president, secretary,
" treasurer, delegate, or other officer, elected or appointed by or
" for such part, or to act as an officer for such part, shall be
" deemed and taken to be unlawful combinations and confedera" cies ;] and every person who, from and after the passing of this
" act, shall become a member of any such society, or who, being
" a member of any such society at the passing of this act, shall
" afterwards act as a member thereof; and every person who,
" after the passing of this act, shall directly or indirectly maintain
" correspondence or intercourse with any such society, or with
" any division, branch, committee, or other select body, presi" dent, treasurer, secretary, delegate, or other officer or member
" thereof as such, or who shall, by contribution of money or
" otherwise, aid, abet, or support such society, or any members
" or officers thereof as such, shall be deemed guilty of an unlaw" ful combination and confederacy." By sect. 3. it was not to
extend to those societies whose declarations were approved of by
two magistrates and registered with the clerk of the peace, acaccording
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cording to the direction of that act. Nor, by sect. 5., to lodges
of free-masons, provided two of the members, confessing the
same, should certify upon oath before any justice that such
society or lodge had been usually held before the passing of the
act, under the denomination of a Lodge of Freemasons, and in
conformity to the rules prevailing in the lodges of freemasons in
this country; which certificate is also to be registered with the
clerk of the peace, and the mode of registering declared by the
act. The 8th sect, then enacts, " That every person who, at any
" time after the passing of this act, shall, in breach of the provi" sions thereof, be guilty of any unlawful combination and con" federacy as in this act is described shall and may be proceeded
" against for such offence in a summary way, either before one or
" more justice or justices of the peace for the county, stewartry,
" riding, division, city, town, or place, where such person shall
" happen to be, or by indictment to be preferred in the county,
" riding, division, city, town, or place in England wherein such
" offence shall be committed, or by indictment in the court of
" justiciary, or in any of the circuit courts, in Scotland, if the of" fence shall be committed in Scotland ; and every person being
" convicted of any such offence, on the oath of one or more cre" dible witness or witnesses, by such justice or justices as afore" said, shall be by him or them committed to the common gaol
" or house of correction for such county, stewarty, riding, divi" sion, city, town, or place, there to remain, without bail or main" prize, for the term of three calendar months, or shall be by such
" justice or justices adjudged to forfeit and pay the sum of
" twenty pounds, as to such justice or justices shall seem meet;
" and in case such sum of money shall not be forthwith paid into
" the hands of such justice or justices, he or they shall, by war" rant under his or their hand and seal, or hands and seals, cause
" the same to be levied by distress and sale of the offender's
" goods and chattels, together with all costs and charges attend" ing such distress and sale, and for want of sufficient distress,
" shall commit such offender to the common gaol or house of
" correction of such county, stewartry, riding, division, city, town,
" or place as aforesaid, for any time not exceeding three calendar
" months; and every person convicted of any such offence, upon
" indictment by due course of law, shall and may be trans" ported for the term of seven years, in the manner provided by
" law for transportation of offenders, or imprisoned for any time
" not exceeding two years, as the court before whom such of" fenders shall be tried shall think fit; and every such offender,
" who shall be ordered to be transported, shall be subject and lia" ble to all laws concerning offenders ordered to be transported."
By sect. 9. the justice has a power of mitigating the punishment
not less than one third directed by the act. Nothing in the act was
to prevent a person from being indicted, if he might have been so
indicted if that act had not been made, unless the offender should
have been prosecuted under that act. Sect. 13. inflicts a penalty
of five pounds upon any person knowingly suffering a meeting
of any such society in their house or room, for the first offence ;
and for any such offence after the date of the first conviction, to

53S

534

OFFENCES AGAINST PUBLIC PEACE.

Bk. 1.

be deemed guilty of an unlawful combination and confederacy in
breach of that act. Sect. 15. directs all rooms for lectures, de
bates, and reading rooms to be licensed by two justices of the
peace, under their hands and seals, at a special or general ses
sions; and persons opening such rooms without such license are
subject to a penalty of £20. And if it be proved upon oath that
such places are used for lectures of a seditious or
ten
dency, two justices may declare the license forfeited.—S. 20.
The act also contains other regulations for the press, and directs
all printing presses to be licensed, with pecuniary and other
penalties for the omission.
By st. 57 Geo. 3. c. 19- and 60 Geo. 3. c. 6. various provi
sions were enacted for preventing seditious and tumultuous
meetings ; but as these laws were enacted for a limited time, and
not permanently, they are not here inserted: they will be found
accurately abridged in 5 Burn's Justice, tit. Riot. (Chetwynd's
edit.)
Moss-Trooping.
4 Jac. l. c. l.
By 43 Eliz. c. 13. it is recited, that " Many of the queen's sub7 jac. l. c. l. jects, dwelling in the counties of Cumberland, Westmoreland, and
3 Bum623i7 tne bishopric of Durham, had been taken, some from their own
233.
' houses, and others in travelling on the highway, or otherwise, and
4 Com. 243.
carried away as prisoners, and kept barbarously and cruelly, until
they had been redeemed by great ransoms ; and also, that then of
late time there had been many incursions, robberies, and burning
and spoiling of towns, villages, and houses, within the said coun
ties, so that divers of the queen's subjects, in the said counties, had
been enforced to pay a certain rate of money, corn, cattle, or other
consideration, commonly called black mail, to divers inhabiting
upon or near the borders, being men of name, and friended and
allied with divers in those parts, who were commonly known to be
great robbers and spoil-takers within the said counties, to the end
thereby to be by them protected from the danger of such as used
to rob and steal in those parts ;" and thereupon it is enacted by
43 Eliz. c. 13. " That whosoever shall at any time hereafter,
" without good and lawful warrant or authority, take any of her
" majesty's subjects against his or their will or wills, and carry
" them out of the same counties, or detain, force, or imprison
" him or them as prisoners, or against his or their wills, to ransom
" them, or to make prey or spoil of his or their person, or goods,
" upon deadly feud or otherwise : or whosoever shall be privy,
" consenting, aiding, or assisting unto any such taking, detaining
" or carrying away, or procure the taking, detaining, or carrying
" away of any such person or persons, prisoners as aforesaid : or
" whosoever shall take, receive, or carry, to the use of himself,
" or wittingly to the use of any other, any money, corn, cattle, or
" other consideration, commonly called black mail, for the pro" tecting, or defending of him or them, or his or their lands,
" tenements, goods, or chattels, from such thefts, spoils, and rob" beries, as is aforesaid: or whosoever shall give any such money,
" corn, cattle, or other consideration, called black-mail, for such
" protection
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"
"
'*
"
"
"

protection as is aforesaid, and shall be of the said several
offences, or any of them, indicted and lawfully convicted, or
shall stand mute, or shall challenge peremptorily above the
number of twenty before the justices of assizes, justices of gaoldelivery, justices of oyer and terminer, or justices of peace,
within any of the said counties at some of their general sessions
within some of the said counties to be holden, shall be reputed,
adjudged, and taken to be as felons, and shall suffer pains of
death, without benefit of clergy, 8tc."

6
"
"
"
"
"
"
"
"
"
"
"
"

t Sect. 2. By 13 and 14 Car. 2. c. 22. made a public act by
Geo. 2. c. 37. and perpetual by 31 Geo. 2. c. 42. " The justices of the peace of the respective counties of Cumberland
and Northumberland, or the major part of them, at any general
sessions, may in open court make an order for charging the inhabitants, proportionally, for the securing the said several counties from the depredations of the moss-troopers ; so as
Northumberland be not charged above <£500, nor Cumberland
above .£200, a year; and they may appoint thirty men in
Northumberland, and twelve men in Cumberland, under respective commanders, to apprehend offenders, under pain of
fine and imprisonment for neglect of duty. But vide 29 and
30 Car. 2. c. 2. which obliges the justices to take security,
&c."
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Unlawful Hu?iting and Poaching.
By 1 Hen. 7. c. 7. " That many great outrages, murders, in- 3 Ed. i. c. 20.
surrections and rebellions had often been occasioned by persons W Edw. 1.
in great numbers with painted faces, visors, and otherwise dis- g^^'yg 77
guised, and riotously, and in manner of war arrayed, hunting as Dalt c. 29.
well by night as by day ;" and thereupon it is enacted, " That as 1 Hale, 656 to
" often as information shall be made of any such unlawful hunt- » j^u 120_
" ings by night, or with painted faces, to any of the king's coun- 133.
" cil, or to any justice of the peace of the county, of any person Co. lit. 370.
" suspected thereof, any of the same council, or justices to whom 2 Burn>26j" such information shall be made, may make a warrant to arrest
" such person, and may also examine him of the said hunting,
" and of the said doers in that behalf ; and if the same person wil" fully conceal the said huntings, or any person with him defective
" therein, that then the same concealment be felony: and if he.
" then confess the truth, and all that he shall be examined of,
" and knoweth in that behalf, that then the said offences of hunt" ings be against the king but trespass fineable, by reason of the
" same confession, at the next general sessions of the peace to
f be holden in the same county by the king's justices of the
" same sessions, there to be sessed. And if rescous or disobe" dience be made to any person having authority to do exe" cution or justice by any such warrant, by any person, the
" which so should be arrested, so that the execution of the
-" same warrant thereby be not had, that then the same res" cous and disobedience be felony; and if any person or per" sons shall be convict of any such huntings, with painted faces,
" visors, or otherwise disguised, to the intent they should not
" be
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" be known, or of unlawful hunting in time of night, that then
" the same person or persons so convict, to have like punitioro
" as he or they should have if he or they were convict of
" felony."
t Sect. 2. By 9 Geo. 1. c. 22. made perpetual by 31 Geo. 2.
N. B. The se
veral facts men . 22. " If any person or persons, being anned with swords, fire
tioned in tliis act arms, or other offensive weapons, and having his or their faces
are not to be
taken as being : blacked, or being otherwise disguised, shall appear in any forest,
parte of the
chase, park, paddock, or grounds inclosed with any wall, pale,
same offence ;
or
other fence, wherein any deer have been, or shall be usually,
but are every of
them several of kept ; or in any high road, open heath, common, or down,'—or
fences.
' shall unlawfully and wilfully hunt, wound, kill, destroy, or steal
Lord Hard,
any red or fallow deer—or unlawfully rob any warren (a) or place
wicke, B. R.
: where conies or hares are usually kept ;—or shall unlawfully
H. 219.
(a) C. Eliz.
steal or take away any fish out of any pond or river. Or if any
518.
person or persons (whether armed and disguised or not) shall
C. Jac. 195.
2 Bac. Ab. 614. unlawfully and wilfully hunt, wound, kill, destroy, or steal any
■ red or fallow deer, fed or kept in any places in any of the king's
" forests or chases, which are or shall be inclosed with pales, rails,
" or other fences, or in any park, paddock, or grounds inclosed,
" where any deer have been or shall be usually kept ; or shall
" forcibly rescue any person being lawfully in custody of any
" officer or other person for any of the offences before-men" tioned ;—or, if any person or persons shall by gift or promise
" of money, or other reward, procure any of his majesty's sub
jects to join him or them in any such unlawful act; every per" son so offending, being thereof lawfully convicted (in any county
" in England) shall suffer death without benefit of clergy—(clergy
" is restored to these offences by stat. 4 Geo. 4. c. 54.; and the
" punishment is, to be transported for seven years, or imprisoned
" for three years, with or without hard labour, at the discretion
" of the court)—but not to work corruption of blood nor for" feiture of land or goods."
grounds to kill
game, a misde
meanour sub
ject to seven
years transpor
tation or impri
sonment.

The statute 57 Geo. 3. c. 90. intituled " An act for the pre
vention of persons going armed by night for the destruction of
game ; and for repealing an act made in the last session of par
liament, relating to rogues and vagabonds," recites, that " whereas
idle and disorderly persons frequently go armed in the night-time
for the purpose of protecting themselves, and aiding and abetting
and assisting each other in the illegal destruction of game or
rabbits ; and whereas such practices are found by experience to
lead to the commission of felonies and murders :" and then, for
more effectual suppression thereof, it is enacted, " That if any
" person or persons having entered into any forest, chase, park,
" wood, plantation, close, or other open or inclosed ground, with
" the intent illegally to destroy, take, or kill game or rabbits, or
" with the intent to aid, abet, and assist any person or persons
" illegally to destroy, take, or kill, game or rabbits, shall be found
" at night, that is to say, between the hours of six in the evening
" and seven in the morning, from the first day of October to the
" first day of February, between seven in the evening and five in
" the morning, from the first day of February to the first day of
" April,
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" April, and between nine in the evening and four in the morning
" for the remainder of the year, armed with any gun, cross-bow,
" fire-arms, bludgeon, or any other offensive weapon, every such
" person so offending, being thereof lawfully convicted, shall be
" adjudged guilty of a misdemeanour, and shall be sentenced to
" transportation for seven years, or shall receive such other
" punishment as may by law be inflicted on persons guilty of
" misdemeanour, and as the court before which such offenders
" may be tried and convicted shall adjudge ; and if any such
" offender or offenders shall return into Great Britain before the
" expiration of the term for which he or they shall be so trans" ported, contrary to the intent and meaning hereof, he or they
" so returning, and being thereof duly convicted, shall be adjudged
" guilty of felony, and shall be sentenced to transportation for the
" term or terms of his or their natural life or lives."
By statute 3 Geo. 4. c. 114. the court may also add a sen
tence of hard labour to the imprisonment inflicted on offenders
under this act.
Riotously preventing Ships being Loaded.
By 33 Geo. 3. c. 67. it is recited, " That many seamen, keel- Seamen, &c.
men, casters, and ship carpenters, have of late assembled them- notously as^
selves in great numbers, and have committed many acts of violence; ^aH^orcibl/
which practices, if continued, may occasion great loss and damage prevent the
to individuals, and injure the trade and navigation of this king- K^d"**"^
dom :" for the better preventing such violent and injurious prac- &c" ^be* comtices, and more effectually punishing such offenders, it is enacted, mitted to prison;
" That if any seamen, keelmen, casters, ship-carpenters, or other
" persons, riotously assembled together to the number of three
" or more, shall unlawfully and with force prevent, hinder, or ob" struct the loading or unloading, or the sailing or navigating, of
" any ship, keel, or other vessel, or shall unlawfully and with
" force board any ship, keel, or other vessel, with intent to pre" vent, hinder, or obstruct the loading or unloading, or the sailing
" or navigating of such ship, keel, or other vessel, every seaman,
" keelman, caster, ship carpenter, and other person, being law" fully convicted of any of the offences aforesaid, upon any in" dictment to be found against him, her, or them, in any court of
" oyer and terminer, or general quarter-sessions of the peace, to
" be holden respectively in and for the county, shire, riding, di" vision, or district, wherein the offence was committed, shall be
" committed either to the common gaol for the same county, shire,
" riding, division or district, there to continue and remain without'
" bail or mainprize, or to the house of correction for the same
" county, shire, riding, division, or district, there to continue and
" remain without bail or mainprize, and to be kept to hard
" labour for any term not exceeding twelve calendar months, nor
" less than six calendar months, in either case respectively."
t Sect. 2. By 33 Geo. 3. c. 67. s. 2. it is further enacted, ^ons^no"'11
" That if any seaman or seamen, keelman or keelmen, caster or
forcibly
" casters, ship carpenter or ship carpenters, or other person or f^™'^'^ "
" persons, &c.
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" persons, shall unlawfully and with force prevent, hinder, or
" obstruct any seaman or seamen, keelman or keelmen, caster or
" casters, ship carpenter or ship carpenters, from working at, em" ploying himself in, or exercising his lawful trade, business, or
" occupation respectively, or shall wilfully and maliciously assault,
" beat or wound, or use or commit any bodily violence or hurt
* to or upon any seaman or seamen, keelman or keelmen, caster
" or casters, ship carpenter or ship carpenters, with intent to
" deter, prevent, hinder, or obstruct such seaman or seamen,
" keelman or keelmen, caster or casters, ship carpenter or ship
" carpenters, from working at, employing himself in, or exer'* cising his lawful trade, business or occupation respectively ;
" every seamau, keelman, caster, ship carpenter, and other person,
" being lawfully convicted of any of the offences last-mentioned,
" upon any indictment to be found against him, her, or them, in
" any court of oyer and terminer, or general or quarter sessions
" of the peace to be holden respectively in and for the said
" county, shire, riding, division, or district, wherein the offence
" was committed, shall be committed, either to the common gaol
" for the same county, shire, riding, division or district, there to
" continue and remain, without bad or mainprize, or to the house
" of correction for the same county, shire, riding, division, or
" district, there to continue and remain, without bail or main" prize, and to be kept to hard labour, for any term not exceed" ing twelve calendar months, nor less than six calendar months,
" in either case respectively."
Fcrsons offend- t Sect. 3. By SS Geo. 3. c. 67. s. 3. it is further enacted,
hig a second
«« That if any seaman, keelman, caster, ship carpenter, or other
guilty'of felony. " Person» sna" De convicted of any of the offences aforesaid in
" pursuance of this act, and shall afterwards offend again in like
" manner, every such seaman, keelman, caster, ship carpenter, and
" other person, so offending again in like manner, and being law" fully convicted thereof upon any indictment to be found against
" him, her, or them, in any court of oyer and terminer, or general
" or quarter-sessions of the peace respectively, to be holden in
*' and for the county, shire, riding, division, or district, wherein
" the offence was committed, shall, for such second and every
" subsequent offence, be adjudged guilty of felony, and shall be
" transported to some of his majesty's dominions beyond the
" seas, for any space of time or term of years not exceeding fourteen years, nor less than seven years."
Rioters destroying Manufactories.
"
"
"
"
«'
"
"

By statute of 52 Geo. 3. c. 130. s. 3. it is enacted, " That if,
after the passing of this act, any person or persons, unlawfully,
riotously and tumultuously assembled together in disturbance
of the public peace, shall unlawfully and with force demolish or
pull down, or begin to demolish or pull down, any erection and
building, orengine, which shall be used or employed in the carrying on or conducting of any trade or manufactory, or any branch
or department of any trade or manufactory of goods, wares, or
" merchandize
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" merchandize of any kind or description whatsoever, or in which
" any goods, wares, or merchandize, shall be warehoused or de" posited, that then every such demolishing or pulling down, or
" beginning to demolish or pull down, shall be adjudged felony
" without benefit of clergy, and the offenders therein shall be
" adjudged felons, and shall suffer death as in cases of felony
" without benefit of clergy."
5. Threatening Letters.
t Sect. 1. By 9 Geo. I. c. 22. it is enacted, " That if any
" person or persons shall knowingly send any letter without any
" name subscribed thereto, or signed with a fictitious name, de" manding money, venison, or other valuable thing ; or shall
" forcibly rescue any person being lawfully in custody of any
" officer or other person for the offences aforesaid ; or shall by
" gift, or promise of money or other reward, procure another to
" join him or them in any such unlawful act, such offender shall
" suffer death without benefit of clergy,"

Threatening
ytteJn f
0( ^ indictment
for this offence,
™dc ^g0'1^
om'

t Sect. 2. And it is enacted by 27 Geo. 2. c. 15. " That if any
" person or persons shall knowingly send any letter without any
" name subscribed thereto, or signed with a fictitious name or
" names, letter or letters, threatening to kill or murder any of his
" majesty's subjects, or to bum their houses, out-houses, barns,
" stacks of corn or grain, hay or straw, though no money or veni" son, or other valuable thing shall be demanded in or by such
" letter or letters, or shall forcibly rescue any person in lawful
" custody for the same, such offender shall suffer death without
" benefit of clergy."
"
"
"
"
"
"
"
"
"
"
"

t Sect. 3. And it is further enacted by 30 Geo. 2.c. 24. "That
all persons who shall knowingly send or deliver any letter or
writing with or without a name or names subscribed thereto,
or signed with a fictitious name or names, letter or letters,
threatening to accuse any person of any crime punishable by
the law with death, transportation, or pillory, or any other infamous punishment, with a view or intent to extort or gain
money, goods, wares, or merchandizes, from the person or
persons so threatened to be accused, shall on conviction be put
in the pillory, publicly whipped, or fined and imprisoned, or
transported, not exceeding the space of seven years, in the discretion of the court."

By st. 4 Geo. 4. c. 54. reciting the 9 Geo. 1 . the 27 Geo.
2. c. 11. and the 30 Geo. 2. c. 24. as to sending threatening
letters, so much of the said acts as relates to sending threatening letters is repealed, and enacted, " That from and after
" the passing of this last act, if any person shall knowingly
" and wilfully send or deliver any letter or writing with or with" out any name or signature subscribed thereto, or with a ficti" tious name or signature, demanding money or other valuable
" thing, or threatening to kill or murder any of his majesty's
" subjects,

4 Geo. 4. c. 54.
s.elldingiin )et
tc^dera'anding
money, &c.
transportation
o/impriwnnient
at discretion of
toe Court.
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subjects, or to burn or destroy his or their houses, out-houses,
barus, stacks of corn or grain, hay or straw, or shall knowingly
and wilfully send or deliver any such letter or writing threatening to accuse any of his majesty's subjects of any crime punishable by law with death, transportation, pillory, or of any
infamous crime, with a view or intent to extort, gain money,
security for money, goods or chattels, wares or merchandize,
from the person or persons so threatened, or shall procure,
counsel, aid, or abet, the commission of the said offences, or of
any of them, or shall forcibly rescue any person being lawfully
in custody of any officer or other person, for any of the said
offences ; every person so offending, being thereof lawfully convicted, shall be adjudged guilty of felony, and shall be liable, at
the discretion of the Court, to be transported beyond the seas
for life, or for such term, not less than seven years, as the Court
shall adjudge, or to be imprisoned only, or imprisoned and kept
to hard labour in the common gaol or house of correction for
any term not exceeding seven years.

+ Sect. 5. It hath been determined, that if a person deliver a
Girdwood's
Case, Old Bai threatening letter to a common porter or message-carrier, desiring
ley, Feb. Scss. him to put it into the post-office, it is evidence for the jury to
1776, on a cas
say whether the person who delivered it to the porter knew
reserved.
its contents, although the letter was sealed at the time it was so
delivered.
Girdwood's
Case, Cases
C. L. 129.

+ Sect. 6. It is also determined, that if a threatening letter be
delivered to a porter, or at the post-office in one county, directed
to a person living in another county, the offender may be tried
in the county in which the letter was delivered to the person to
whom it was directed.

Girdwood's
Case, Cases
C. L. 130.

t Sect. 7- So if a letter of this description be couched in am
biguous terms, the question whether the words it contains
amount to a threat, may properly be referred to the considera
tion of the jury.

Res «. Smith,
Cowp. 24.

t Sect. S. It is determined that a certiorari will not lie to the jus
tices at sessions, to remove an indictment found before them for any
of the offences therein described, into the court of king's bench.
Michael Robinson was tried on an indictment framed under
the 9 Geo. 1. charging him with having unlawfully and feloniously,
&c. sent a certain letter without any name subscribed thereto,
to James Oldham Oldham, demanding of him a certain valuable
thing, viz. a bank note, against the form of the statute, &c.
The facts of the case were, that Oldham the prosecutor had been
an apprentice to one Daniel Dolly, with whom he afterwards
went into partnership, that upon Dolly's death he had married
his widow, and a report had been spread that he and the widow
had murdered his former master. The letter which was set out
in the indictment and signed R. R. was one of a series of
correspondence which he had had with the prisoner and was very
guardedly written, requesting £100 to be applied to the wants
of
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of a poor man, for which a certain MS. was to be destroyed, of
which he had communicated to the prosecutor a part. The
MS. was a poem plainly intimating that the prosecutor and his
former mistress had murdered Dolly. Several objections were
stated, which were reserved, and Mr. J. Lawrence, who tried the
cause, left it to the jury to say whether the prisoner sent the letter
set out in the indictment, and whether it contained a threat to
publish a libel on the prosecutor, imputing to him the death of
Daniel Dolly, unless he would send him a bank note, and if they
were of that opinion they were to find him guilty. The jury
found him guilty, and also found specially that the prisoner sent
the letter in the indictment and that it contained a threat to pub
lish the libel alluded to, with intent to extort money.
Four objections were made to this conviction: 1. That it
was not a letter without a name. 2. That it did not contain
a threat or demand, so as to bring the case within the 9 Geo. 1 .
c. 22. 3. That a bank note was not a valuable thing within the
meaning of that act. 4. Supposing it to fall within the words
and meaning of that statute, yet it is the precise offence de
scribed by the subsequent statute of 30 Geo. 2., which, making
it a misdemeanor only, is a virtual repeal of the former statute
on which this prosecution was founded. As to the first point,
the judges held that the signature R. R. was no name, as no
one by reading those initials could say what the name was. As
to the second, they held that the letter did contain a demand, for
it was accompanied, as the jury had found, by a threat to publish
a libel accusing the prosecutor of murder; and they further held,
that it was the demand of a valuable thing. That a bank note
was a valuable thing, and whether it might legally be considered
so ornotatthe passing of the act of 9 Geo. l.,yet it was sufficient
if it was a valuable thing at the time it was demanded. Although
a bank note might not be the subject of larceny at the time of
the passing the act of 9 Geo. 1. yet it was a valuable thing to
the holder, it might at any time be turned into cash. With re
gard to the fourth objection, whether this statute of 9 Geo. 1.
c. 22. were repealed by the subsequent stat. 30 Geo. 2. c. 24. it
was true, that if one act of parliament made a particular case a
felony and another act made the same case a misdemeanor, the
latter is a repeal of the former. But if the two statutes are con
sistent and can both stand together, the rule does not apply, that
the last will be a repeal of the first. Here the stat. of 9 Geo. 1.
extends to such cases only in which there is an actual demand,
and the stat. 30 Geo. 2. c. 24. reaches cases which fall short of a
demand, and includes letters sent with a view or intent to extort
money, though no demand be made. The consequence was they
held the conviction right.
Upon the conference in the above case it was agreed by all
the judges, that if the indictment were founded upon the 30
Geo. 2. and a demand proved, there must be an acquittal.
It is to be observed that by the 9 Geo. 1. and 27 Geo. 2. the
offence is in sending the letter, but by the 30 Geo. 2. it is in
either sending or delivering, therefore in the case of John and
Mary
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Mary Hammond, who were indicted under the statutes of 9
Geo. 1 . and 27 Geo. 2. for feloniously sending a letter to Daniel
Dancer, demanding the sum of of 10. the indictment consisted
of twelve counts, one charging that the prisoners sent and de
livered the letter, and another, that they caused it to be sent and
delivered. The facts proved were, that the prisoner lived as servant
with the prosecutor, that the wife wrote the letter, and that it was
delivered by John Hammond, who said he had found it in the
garden, but there was no proof that he knew the contents. The
court held that the husband could not be convicted as the delivery
was not sending the letter. But they left it to the jury to say
whether the wife did not send the letter by 'her husband, he know
ing nothing of the contents, if so she might be convicted. The
jury acquitted both.
The distinctions between the acts of 9 Geo. 1., 27 Geo. 2.,
and 30 Geo. 2. are not now material, as the subsequent act of
4 Geo. 4. above set forth, is more comprehensive in its enact
ments.
6. Libels.

See 3 Inst.

In treating of Libels, I shall consider,
j what sha„ b& ^ tQ fae a ]jbe|

9 Co 53. 59.
„ tirL
....
,
. , , , .
Moor, 8is.
2. Who are liable to be punished for it.
627.
March, i3i.
t 3. In what manner they are to be tried.
4 Co. 14.
Popham, 133.
4. In what manner they are to be punished.
139.
Selden, tit. Libels. 1 Ycntris, 31. Hob. 253. Carth. 405. 1 Salk. 211. Fitzgib. 121. 253.
2 Wilson, 403. 2 Burr. 980.
As to the First Point, viz. What shall be said to be a Libel.
5 Coke, Its.
5 Mod. 165,
Sect. 1. It seemeth, that a libel in a strict sense is taken for
Salk 4HI
a ma''c'ous defamation, expressed either in printing or writing,
Str. 422.791. and tending either to blacken the memory of one who is dead, (a)
12 Mod. 221. or the reputation of one who is alive, and expose him to public
12 Mod.42i9S.' natred' contempt, or ridicule.
(a) See Rex v. Topham, 4 Term Rep. 128.
5 Coke, 125.
Sect. 2. But it is said, that in a larger sense the notion of a
Skik'l<f3,i124' ''^e' ma^ ^e aPP''e^ to any defamation whatsoever, expressed
Ld.Ray.443i. eitner by signs or pictures, as by fixing up a gallows against a man's
3 Keb. 378.
door, or by painting him in a shameful and ignominious manner.
l Lev. 139.
Sect. S. And since the chief cause for which the law so
^CokVss
8everely punishes all offences of this nature, is the direct tendency
Raymond, 201. or" them to a breach of public peace, by provoking the parties inStra. 422. 898. jured, and their friends and families, to acts of revenge, which it
Saik''499 418 wou'^ De impossible to restrain by the severest laws, were there
1 Sid. 270, 271. n0 redress from public justice for injuries of this kind, which of
3 Inst. 174.
all others are most sensibly felt ; and since the plain meaning of
such scandal as is expressed by signs or pictures, is as obvious to
common sense, and as easily understood by every common
capacity,
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capacity, and altogether as provoking, as that which is expressed
by writing or printing, why should it not be equally criminal ?
Sect. 4. And from the same ground it seemeth clearly to
follow, that such scandal as is expressed in a scoffing and ironical
manner, makes a writing as properly a libel, as that which is expressed in direct terms ; as where a writing, in a taunting manner
reckoning up several acts of public charity done by one, says,
" You will not play the Jew, nor the hypocrite," and so goes on
in a strain of ridicule to insinuate, that what he did was owing to
his vain-glory; or where a writing, pretending to recommend to
one the characters of several great men for his imitation, instead
- ,.
-rii
it
i r
r
of taking notice of what they are generally esteemed famous for,
pitched on such qualities only which their enemies charged them
with the want of; as by proposing such a one to be imitated for
his courage, who is known to be a great statesman, but no
soldier ; and another to be imitated for his learning, who is known
to be a great general, but no scholar, Sec. which kind of writing
is as well understood to mean only to upbraid the parties with
the want of those qualities, as if it had directly and expressly done
so.
Sect. 5. And from the same foundation it hath also been re
solved, (a) that a defamatory writing expressing only one or two
letters of a name in such a manner that, from what goes before
and follows after, it must needs be understood to signify such a
particular person, in the plain, obvious, and natural construction
of the whole, and would be perfect nonsense if strained to any
other meaning, is as properly a libel, as if it had expressed the
whole name at large ; for it brings the utmost contempt upon the
law, to suffer its justice to be eluded by such trilling evasions :
,'. .
. .. J
,
,.
. .
°, . , .
and it is as ridiculous absurdity to say, that a writing which is understood (ft) by every the meanest capacity, cannot possibly be understood by a judge and jury.
'
he has read the libel, and understands and belieres it to mean the party. Note in 3 Bac.
Sect. 6. And from the same ground it further doth appear,
that it is far from being a justification of a libel, that the contents
thereof are true, (1) or that the person upon whom it is made had
3 Bacon, 495.
a bad
(1) In an action, the truth of a libel may be
pleaded in justification, Hob. 253. And even 011
a motion for an information, the truth or falsehood
of the libellous matter will considerably influence
the Court either to refuse or to grant it, Str. 498.
An affidavit therefore, except in particular cases, is
always required from the party applying, stating
positively and directly that the contents of the im
puted libel are not true, Rex v. Miles, Dougl.
271. Rex v. Buckerton, 1 Str. 498. Rex. v.
Bate, Doug. 572. Or the Court will leave the in
jury to be remedied in the ordinary course ofjus
tice by action or indictment, Str. 498. But the
Court will not grant tbis extraordinary remedy by
information, nor should a grand jury find an in
dictment, unless the offence be of such signal enor
mity that it may reasonably be construed to have

Hobart, 215.
Popham, 139.
| ^*™'
% Mod. 119.
4 Mod. 86>
J^^jftBt'
Bam. 305. 389.
Sess. Cases, 30.
lv0th!Jll,j!?a"
Hobart, 213.
Keble, 293.
Mo°'. 627.
j^tegbJjf7,
s str. 898.

^"to^ie^im*"'
3 Mod. g8.
12 Mod. 139.
^Atom'too'
(&) on application for an in
forraa'|on»
some friend
to the party
complaining
daWt s,K"at
Abr. 493.
5 Coke, 125.
M°^"'ff^5'
sg-aune, 498.
9 St. Tr. 275.

a tendency to disturb the peace and harmony of
the community. In such a case the public arc
justly placed in the character of an offended pro
secutor, to vindicate the common right of all,
though violated only in the person of an indivi
dual ; for the malicious publication of even truth
itself cannot, in true policy, be suffered to interrupt
the tranquillity of any well-ordered society. This is
a principle so rational and pure, that it cannot be
tainted by the vulgar odium which has accom
panied the derivation of the doctrine from the
tyranny of the star-chamber ; the adoption of it
by the worst of courts can never weaken its au
thority, and, without it, all the comforts of society
might with impunity be hourly endangered or de
stroyed. Vide Law of Libels.
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a bad reputation ; since the greater appearance there is of truth,
in any malicious invective, so much the more provoking it is.
Seer. 7. Nor can there be any doubt but that a writing which
5 Coke, 125.
1 Sid. «19. 871. defames private persons only, is as much a libel as that which de
3 Inst. 174.
fames persons intrusted with a public capacity, inasmuch as it
Cro. Car. 175. manifestly tends to create ill blood, and to cause a disturbance of
504.
the public peace.
2 Roll. 86.
3 Mod. 139. Comb. 65. Carth. 15. Hard. 470. Skin. 123. Keb. 773. St Tr. 2. 977.

(a) Hard. 470.
1 Lev. 240.
1 Sid. 414, 415.
1 Saund. 131.
2 Keb. 832.
(ft) 4 Coke, 14.
(c) Dyer, 285.
2 Inst. 228.
Bull. N. P. 6.
Moor, 627.
2 Burr. 817.

(d)2Keb.
B32.
2 Inst 228.
2 And. 28.
Moor, 143,
705, 820.
Fopham, 152.
Con. 4 Co. 14.
4 Com. Dig.
152.
Dyer, 117.
285. •
Yelv.
2 Bulst. 269.
Godbolt, 340.
Palm. 145.
180.
Vent. 23.
12 Coke, 103.
2 Mod. 119.
2 And. 28.
See 1 Danv.
Abr. 208, 209,
210,211. and
the foregoing
Chapter, tit.
" Conspiracy."
Moor, 627.

However, it is certain, that it is a very high aggravation of a
libel that it tends to scandalize the government, by reflecting on
those who are intrusted with the administration of public affairs,
which doth not only endanger the public peace, as all other
libels do, by stirring up the parties immediately cenperned in it to
acts of revenge; but also has a direct tendency to breed in the
people a dislike of their governors, and incline them to faction
and sedition.
Seer. 8. But it hath been resolved, that no false or scandalous
matter contained in (a) a petition to a committee of parliament,
or in (6) articles of the peace exhibited to justices of peace, or in
any other (c) proceeding in a regular course ofjustice, will make
the complaint amount to a libel ; for it would be a great dis
couragement to suitors to subject them to public prosecutions,
in respect of their applications to a court of justice. And the
chief intention of the law in prohibiting persons to revenge them
selves by libels, or any other private manner, is to restrain them
from endeavouring to make themselves their own judges, and to
oblige them to refer the decision of their grievances to those
whom the law has appointed to determine them.
Also (rf) it seemeth to have been holden by some, that no want
of jurisdiction in the court, to which such a complaint shall be
exhibited, will make it a libel, because the mistake of the proper
court is not imputable to the party, but to his counsel. Yet if
it shall manifestly appear, from the whole circumstances of the
case, that a prosecution is entirely false, malicious, and ground
less, and commenced, not with a design to go through with it,
but only to expose the defendant's character under the shew of a
legal proceeding ; I cannot see any reason why such a mockery
of public justice should not rather aggravate the offence than
make it cease to be one, and make such scandal a good ground
of an indictment at the suit of the king as it makes the malice of
their proceeding a good foundation of an action on the case at
the suit of the party, whether the Court had a jurisdiction of the
cause or not.
But it is said, that no presentment of a grand jury can be a
libel, not only because persons who are supposed to be returned
without their own seeking, and are sworn to act impartially, shall
be presumed to have proper evidence for what they do, but also
because it would be of the utmost ill consequence any way to
discourage them from making their inquiries with that freedom
and readiness which the public good requires. From which con
siderations, it seems reasonable to exempt them from the fear of
any
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any kind of prosecution in respect of their inquiries, as has been
shewn, more at large in Chapter 27, tit. " Conspiracy."
iti seems
„ , But
„ . sec Rex
„
• ..Sect.
i_ 9. k However,
i
i clear, that
a no writing whatsoever
-i (a)
is to be esteemed a libel, unless it reflect upon some particular i. Curl, 2 Sir.
person, (a)
788.
Rex v. Woolscon, 2 Str. 834. Reg. v. Bedford, 2 Str. 789. Rex v. Watson, 2 Term Rep. 199; contra.
And it seems, that a writing full of obscene ribaldry, without Kely. 238>
any kind of reflection upon any one, is not punishable at all by Ld'kRa24 486
any prosecution at common law, as I have heard it agreed in the 4 Read, S. L."
court of king's bench ; (2) yet it seems, that the author may be 1S1.
bound to his good behaviour, as a scandalous person of evil fame. s^Ca8^
12 Mod. 139. 218. 220. Ld. Ray. 879. 2 Strange, 934. Bar. K. B. 138. 166. See title " Surety
for the good Behaviour,'' p. 485. 1 Vent. 10. 16.
As to the Second Point, viz. Who are liable to be punished
for a libel.
Sect. 10. It is certain, that not only he who composes, or pro- Almon's Case
cures another to compose it, but also that he who publishes, or 5 Burr. 2666.
procures another to publish it, are in danger of being punished ^Co^
for it.
eis!1'267" 27' '
Strange, 77. B. N. P. 6. Fitzgibbon, 47. Con. 9 Co. 59. Ld. Ray. 414. 417. 729. 4 Coin.
Dig. 15S. b. 2. 5 Co. 125. 12 Co. 35. Comb. 359. 5 Mod. 167. 163. Vide Saik. 417, 418, 419, '
646. 281. Carthew, 405. to 410.
And it is said not to be material whether he who disperses a Moor, 627.
libel knew any thing of the contents or effect of it or not ; for 9
59,
nothing could be more easy than to publish the most virulent
papers with the greatest security, if the concealing the purport of
them from an illiterate publisher would make him (3) safe in
dispersing them.
Also it hath been said, that if he who had either read a libel Moor, 627.
himself, or hath heard it read by another, do afterward malici- 813.
ously read or repeat any part of it in the presence of others, or 9 5i0/9j67
lend or shew it to another, he is guilty of an unlawful publication
of it.
Also it hath been holden, that the copying of a libel shall be a 9 Co. 59.
conclusive evidence of the publication of it, unless the party can Moor> 813prove that he delivered it to a magistrate to examine it, in which
case the act subsequent is said to explain the intention prece
dent.
But it seems to be the better opinion, that he who first writes 5 Mo,]. 167.
a libel dictated by another, is thereby guilty of making it, and Saik. 417.
consequently punishable for the bare writing ; for it was no libel
till it was reduced to writing.
Sect.
(2) It was so agreed in Read's Case, 11 Mod.
142, but in the case of the King v. Curl, Mich. 1
Geo. 2. for publishing an obscene book, the Court
were unanimous, that it is a temporal offence, and
that Read's case was not law, Str. 788. 834. Also
4 Burr. 2527.
(5) But if a printer is confined in prison, to
VOL. I.
N

which his servants have no access, and they publish
a libel without his privity, the publication of it
shall not be imputed to him.—Woodfall's case,
Essay on libels, p. 18. Sed vide Salmon's Case,
B. R. Hilary, 1777, and Rex «. Almon, 5 Burr.
2687.
N
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2°Keb. 26U58
Ld. Ray. 341.
Sk^' 4i6'
^'Modfais.
n Mod. 99.
3Bac. Ab. 498.
240 V" 139'
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Sect. 1 1. Also it hath been resolved, (a) that the sending of a
letter full of provoking language to another, without publishing
'S n'Sn'y punishable ; and if the bare making of a libel be an
on<ence> whether it be published or not, as it seemeth to be holden
in some (l>) books, surely the sending of it to the party reflected
upon must be a much greater crime, inasmuch as it so manifestly
tends to a disturbance of the peace.

12 Co. 34. Pop. 139. 136. Ray. 201. 1 Sid. 270. 444. 1 Mod. 58. Hob. 62. 215. 8 Inst. 174.
4 Inst. 180, 181. (ft) 5 Mod. 167. 9 Co. 59. 1 Keb. 832. 12 Co. 35. See FiUg. 47. 12 Vin, Ab. 229.
Barn. 306. Sess. Cases, S3.
Keb. 832. ^
Sect. 12. Also it seems to be agreed, that he who delivers a
l Lev^o*3 Paper full of reflections on any person, in nature of a petition to
l Sid. 414, 415. a committee of parliament, to any other person except the mem
bers of parliament, may be punished as the publisher of a libel,
in respect of such a dispersing thereof among those who have
nothing to do with it.
(c) 9 Co. 59.
(d) "'Co.3*©.
Moor, 813.
(«) Moor, 627.
2Kcb.t-502.
Sail-. 418.
Carth. 409.

Sect. 13. But it hath been resolved, that he who barely reads
a ''Del m tne Presence (c) of another, without knowing it before
to be a libel, or who, hearing a libel read by another, (d) laughs
at it, or who (e) barely says, that such a libel is made upon
such a person, whether he speak it with or without malice,
or who is only proved to have had a libel in his custody, shall not
jn respect of any such act be adjudged the publisher of it. But
the having in one's custody a written copy of a libel publicly
known, is an evidence of the publication of it.

Moor, 627.
y Co. b9.

Sect. 14. Also it hath been holden, that he who repeats part
0f a jj^j la merriment witbout malice, and with no purpose of
defamation, is no way punishable ; but it seemeth, that the rea
sonableness of this opinion mayjustly be questioned ; forjests of
this kind are not to be endured, and the injury to the reputation
of the party grieved is no way lessened by the merriment of him
who makes so light of it.

i5Vin.Abr.88.
1 Sautid83i33
l Lev. 240.
l Sid. 414,415.
Hard 470

Sect. 15. But it seemeth to be settled, that the bare printing
°^ a P61'*'011 to a committee of parliament (which would be a libel
against the party complained of, if it were made for any other
purpose than as a complaint in a course of justice) and delivering
copies thereof to the members of the committee, shall not be
looked upon as the publication of a libel, inasmuch as it is
justified by the order and course of proceedings in parliament,
whereof the king's courts will take judicial notice.
+ As to the Third Point, viz. In what manner libels are to
be tried. (4)
t Sect. 16. It was held, that what is or is not a libel is matter
of law upon the face of the record, for the consideration of the
court,

(4) Libels, like every other criminal offence,
(unless when there is a special provision by
statute) are to be tried in the county where the fact
was committed. But in the case of the King v. Sir
F. Burdett, it was held, that a libel written in
Leicestershire, and delivered there (whether open

or sealed) for the purpose of being published in
London, was a publication in Leicestershire, so as
to warrant a trial in that county. This ruling was
dissented from by one judge against the thiee
others, (4 Barn, and Aid. 95.)
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court, (a) and that, therefore, on the trial of an indictment for a
libel, the only question for the consideration of the jury was the
fact of publishing, and the truth of the innuendoes, (b) and that
if the paper was not a libel, the defendant after conviction might
move the court in arrest ofjudgment.
Withers,

547
/ 0^ s Burr
3666.
(6) Rex ». Dean
t. Rep! 488.' 3
notis. Rex t>.
3 T. Rep. 428.

t Sect. 17- But by the statute 32 Geo. 3. c. 60. it is recited,
that doubts had arisen, whether, on the trial of an " indictment or
" information for the making or publishing any libel, where an
" issue or issues are joined between the king and the defendant
" or defendants, on the plea of not guilty pleaded, it be com** petent to the jury impannelled to try the same to give their
" verdict upon the whole matter in issue ; and enacted, That on
" every such trial, the jury sworn to try the issue may give a
" general verdict of guilty or not guilty, upon the whole matter
" put in issue upon such indictment or information ; and shall
" not be required or directed, by the court or judge before
" whom such indictment or information shall be tried, to find the
" defendant or defendants guilty, merely on the proof of the pub" lication by such defendant or defendants of the paper charged
" to be a libel, and of the sense ascribed to the same in such in" dictment or information."
f Sect. 18. But by S2 Geo. 3. c. 60. s. 2. it is provided,
" That on every such trial, the court or judge before whom such
" indictment or information shall be tried, shall, according to
* their or his discretion, give their or his opinion and directions
" to the jury on the matter in issue between the king and the
" defendant or defendants, in like manner as in other criminal
" cases."
f Sect. 19. By 32 Geo. 3. c. 60. s. 3. it is also provided,
" That nothing herein contained shall extend, or be construed to
" extend, to prevent the jury from finding a special verdict, in
" their discretion, as in other criminal cases."
t Sect. 20. And by 32 Geo. 3. c. 60. s. 4. " In case the
"jury shall find the defendant or defendants guilty, it shall and
" may be lawful for the said defendant or defendants to move
'* in arrest of judgment, on such ground and in such manner as
" by law he or they might have done before the passing of this
" act; any thing herein contained to the contrary notwithstand
ing."
As to the Fourth Point, viz. In what manner offenders of
this kind are to be punished.
Sect. 21. There seemeth to be no doubt, but that they may
be condemned to pay such fine, and also to suffer such corporal
punishment, as to the court in their discretion shall seem proper,
according to the heinousness of the crime, and the circumstances
of the offender.
8 Mod. 178.
In cases of seditious and blasphemous libels, by the stat. 60
Geo.*3. c. 8. a greater severity of punishment is inflicted. Upon
a conviction of this offence the court may order all the copies of
N n 2
the

Cro. Car. 175.
504.
* jj^j*
12 Co. 134!
Stra. 934.
Fortes- W> Ku
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the libels in the possession of the defendant to be seized and to
be disposed of as they shall think fit ; and persons convicted of a
second offence may be banished from the United Kingdom for
such term of years as the court shall order. And if the party do
not depart the kingdom within thirty days after pronouncing the
sentence, the king may convey him to such parts out of the
kingdom, as, by the advice of his privy council, shall be directed ;
or if found at large after the end of forty days, may be transported
for any term not excecdiug fourteen years.

CHAP. XXIX.
OFFENCES AGAINST THE PUBLIC TRADE.
1 . Slave Trade.
2. Owling.
3. Fraudulent Bankruptcy.
4. Fraudulent Insolvency.
5. Seducing Artificers.
6. Exporting Tools and Machinery.
7. Usury.
8. Monopolies.
9. Forestalling—Regrating— Regulating Victuals.
1. Slave Trade.
The trading in slaves was first abolished by an act of 47
Geo. 3. st. 1. c. 36, by which the trade was declared void and
directed to be abolished, and the subjects of this country were
prohibited from dealing in slaves under several penalties, and all
insurances made on slave vessels were declared void, but none of'
the offences against that act were rated higher than misdemeanors ;
for by sect. 15. all offences against that act might be inquired of, and
dealt with, as misdemeanors, as if the same had been committed
within the body of the county of Middlesex. But the provisions
of the statute being found ineffectual to repress the trade, it was
enacted
By 51 Geo. 3. c. 23. which recites, " That whereas the two
" Houses of Parliament did by their resolutions of the 10th and
" 24th days of June, 1806, severally resolve, that the African
" Slave, Trade being contrary to the prineiples ofjustice, huma
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" nity, and sound policy, they would, with all practicable expe" dition, take effectual measures for the abolition of the same :
" And that whereas, in conformity with the said resolutions, and
" for all and each of the reasons therein stated, the said trade was
" by an act passed in the forty-seventh year of his late majesty
" declared to be unlawful : And that it hath been found that
*' divers persons, not deterred by the provisions and penalties of
" the said act, do still continue to deal and trade in slaves upon
" the coast of Africa and elsewhere, and to carry them for sale
" by sea : And that the Commons House of Parliament, by its
" resolution of the 15th of June, 1810, did express its indigna" tion at such practices, and did resolve speedily to take into
" consideration such measures as might tend effectually to prevent
" such daring violations of the law : And whereas it is fit that
" such measures should be extended also to the effectual abolition
" of the slave trade wheresoever it may be attempted to practise
" it :" and then enacts, " That ifany subject or subjects ofhis ma" jesty, or if any person or persons residing or being within this
" United Kingdom, or in any of the islands, colonies, dominions,
" forts, settlements, factories, or territories, now or hereafter be" longing thereto, or being in his majesty's occupation or possession, or under the government of the united company of mer'* chants trading to the East Indies, shall, from and after the 1st
" day of June next, by him or themselves, or by his or their fac" tors or agents, or otherwise howsoever, carry away or remove,
" or aid or assist in the carrying away or removing, as a slave or
" slaves, or for the purpose of being sold, transferred, used, or
" dealt with as a slave or slaves, any person or persons whatso" ever, from any part of Africa, or from any other country, terri" tory, or place whatsoever, either immediately or by tranship" ment at sea or otherwise, directly or indirectly ; or shall import
" or bring, or aid or assist in the importing or bringing into any
" island, colony, country, territory, for the purpose aforesaid ; or
" shall knowingly and wilfully ship, embark, receive, detain, or
" confine on board any ship, vessel, or boat, any such person or
" persons as aforesaid, for the purpose of his, her, or their being
" so carried away or removed, imported, or brought as aforesaid,
" or of being sold, transferred, used, or dealt with as a slave or
" slaves ; or shall knowingly and wilfully use or employ, or per" mit to be used or employed, or let or take to freight or on hire,
" any ship or vessel, to be used or employed in carrying away or
" removing, importing or bringing, or for the purpose of carrying
" away or removing, importing or bringing as aforesaid, any such
** person or persons as a slave or slaves, or for the purpose of
" his, her, or their being sold, transferred, used or dealt with as
" a slave or slaves; or shall fit out or cause to be fitted out, or
shall take the charge or command of, or navigate, or enter and
" embark on board any ship or vessel, as master or captain, mate,
" supercargo, or surgeon, knowing that such ship or vessel is
" actually employed, or is, in the same voyage for which he or
" they shall so enter and embark on board, intended to be em" ployed in carrying or removing, importing or bringing as afore" said, any such person or persons as or for the purpose of his,
" her,
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" her, or their being sold, transferred, used, or dealt with as a
" slave or slaves ; then, and in every such case, the person or per" sons so offending, and their counsellors, aiders, and abettors,
" shall be and are hereby declared to be felons, and shall be
" transported beyond seas for a term not exceeding fourteen
" years, or shall be confined and kept to hard labour for a term
" not exceeding five years, nor less than three years, at the dis" cretion of the court before whom such offender or offenders
" shall be tried and convicted."
By sect. 2. every person embarking on board such ship as a
petty officer, servant, or seaman, knowing the purpose of the
voyage, and any person underwriting a policy of assurance upon
the ship, knowing her to be employed in such voyage, are
declared guilty of misdemeanors, and are to be punished by im
prisonment not exceeding two years.
By 58 Geo. 3. c. 98. offences against the above act may be
inquired of, tried, and determined, under and by virtue of any
commission to be issued according to the directions of (1)
46 Geo. 3. c. 54. ; and that parties convicted under such com
mission may be subject to the same pains and penalties as if
convicted within the realm, according to the provision of 28 Hen. 8.

i

But as these offences may also be committed on shore, where
the provisions of the act of 46 Geo. 3. c. 54. did not apply, as that
act related only to the trial of offences committed where the ad
miral had jurisdiction, it was remedied by 59 Geo. 3. c. 97. by
which it is enacted, "That offences, which, by the said recited act
'* of the fifty-first year of his majesty's reign, are declared to be
" felonies or misdemeanors, have been or may be committed by
" British subjects in Africa, either on shore or in rivers, or other
" places where the admiral has no jurisdiction, and it may be im" possible in such cases to bring the offenders to justice under
" any of the said recited acts, or any other laws now in being,
" without great inconvenience, expense, and delay ;" and then
enacts, "That each and every offence, declared by the said act of
" the fifty-first year of his majesty's reign to be a felony or mis" demeanor, committed, or which shall be committed, by any
" subject or subjects of his majesty, his heirs or successors, in
" Africa, or in any of the rivers, ports, or harbours thereof, not
" being a place where the admiral has jurisdiction, and not being
" within the local jurisdiction of any ordinary court of a British
" colony or settlement in Africa, competent to try such offence,
" may be inquired of, tried, and determined, under and by virtue
" of any commission already issued, or hereafter to be issued,
" according to the directions of the said recited act of the forty" sixth year of his majesty's reign."
2. Owling'

(1) By 46 Geo. 3. c. 54. il is enacted, " That
" offences committed upon the sea, where the ad" rairal has jurisdiction, may be tried in any of the

plantations, &c. by commissioners appointed under
the great seaL
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2. Owling.
f Sect. I. Owling, so called from its being usually carried on
in the night, is the clandestine transportation of wool or sheep
out of the kingdom, to the detriment of its staple manufacture.
t Sect. 2. By 9 and 10 Will. 3. c. 40. s. 3. it is recited, "That Owners of wool
it is a common practice in Romney Marsh and other places ad- "j"^^^11;™'1"
jacent, for evil-disposed persons to sheer their sheep, and lodge ;„ ^ent „* e'
wool near the sea-side, and sometimes to bring wool out of the Sussex, to give
country more remote, and lodge it as aforesaid, where by fraud 2J1e°n:^,ul^t1.o0ff
and force in the night-time, the said persons do cause the same fle^e's'&c' °
to be transported to France, to the increase of the trade of that
kingdom, and the destruction of the trade of England:" and
enacted, " That all and every owner or owners of wool shorn or
" housed, laid up, or lodged, within ten miles of the sea-side,
" w ithin the counties of Kent and Sussex, shall be obliged to give
" an exact account in writing, within three days after the sheering
" thereof, of his, her, or their number of fleeces,and where lodged
" or housed, to the next adjacent port or officer of his majesty's
" customs, and the like notice before he, she, or they shall pre" sume to remove any part or parcel thereof, of the said number
" of fleeces and weight, and the name and abode of the person or
" persons to whom it is disposed, and the place to which it is in" tended to be carried ; and to take a certificate from the officer
" who first entered the same, upon the penalty of forfeiting all such Penalty.
" wool as shall not be so entered or otherwise disposed of, and the
" owner or owners also to be liable to thefurtherpenalties of three
" shillings for every pound weight of all such wool, as if the same
" had been actually transported ; which said account the officers officer to give
" respectively are hereby required to take gratis, and to give such certificate, &c.
" certificate or certificates, without delay, to the party or parties
" demanding the same, and shall therein specify the name or
" names of the owners and buyers thereof, and limit it to such
" times and places to be removed ; for which duty and service
" the said officer or officers shall take and demand the sum of
" sixpence, and no more, for each certificate, upon any account
" or pretence whatsoever."
t Sect. 3. By 9 and 10 Will. 3. c. 40. s. 4. it is recited, " That
it is a common practice in the said marsh for divers persons, not
resident upon the place, to buy up great quantities of wool, and
transport, or cause the same to be transported out of this kingdom :" and enacted, "That no person or persons residing within
" fifteen miles of the sea, in the counties of Kent and Sussex,
" shall presume to buy any wool before they do enter into bond
" to the king's majesty, his heirs, or successors, with sureties,
that all the wool they buy shall not be sold by them to any
" person or persons within fifteen miles of the sea ; and in case
" any wool be found carried towards the sea-side in the counties
" aforesaid, unless such wool be first entered, and security given,
'« the
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" the same shall be forfeited, and the person or persons offend" ing therein shall also forfeit three shillings for every pound
" weight of all such wool."
frlflTte
+ Sed' 4' By 9 a"d 10 W'11' 3' °* A°' S' 5" '* is further enacted,
where it wajCL " That no wool removed from the place where it was first housed,
first boused.

"
"
"
"
"
"

lodged, or laid, after sheering, withiu ten miles as aforesaid,
shall be lodged, after the first removing, within fifteen miles of
the sea, in the counties aforesaid, upon pain of forfeiting all
such wool, if found ; but if carried away, then every person or
persons, who were the owner of the said wool, to forfeit for
every pound weight the sum of three shillings."

Wo»l laid
t Sect. 5. By 9 and 10 Will. 3. c. 40. s. 6. it is further
"f'u 15 f"1" c'""-16^' " That a" and every person or persons that shall lay, or
"cited Xc.
" cause to De 'a*d or hid, any wool within fifteen miles of the
" sea, and not entered as aforesaid, all such wool shall be seized
" and forfeited ; and upon any seizure of such wool, every per" son laying claim to the same shall give sufficient security in
" his majesty's court of exchequer (if cast upon trial) to pay
" treble costs, over and above the penalties and forfeitures afore" said."
Iflive sheep,
'ice. becunveved
wiii°orJme^""
&"! thev and'
the vessel are
forfeited,

and the persons
assisting diereiu
each"iheVp,0and
suffer three'
months impri'

and for a sub5/qfor eachenCe'
sheep, and to
suffer six
™nmentmpri"

t Sect. 6. By 28 Geo. 3. c.38. s. 2. which repeals allformeracts
upon this subject, except that above cited, it is enacted, " That
" ^ any Person or persons whosoever shall bring, deliver, send,
" receive, or take, or cause to procure to be brought, delivered,
" sent, received, or taken into any ship, vessel, or boat, any rams,
« sheep, or lambs, of any sort or description whatsoever, of the
" breed of the kingdom of Great Britain, or of the isles of Jersey,
" Guernsey, Alderney, Sark, or Man, being alive, to be carried
" and conveyed out of the said kingdom of Great Britain, .or any
" of the said isles, the said rams, sheep, or lambs, and also the
" ship, vessel, or boat, on board of which the same shall be taken
" or received, shall become forfeited, and liable to be seized
" and secured for the benefit of any person or persons seizing
" the same ; and every such person and persons so offending,
" n;s> iier> anrj their aiders, abettors, procurers, and comforters,
" knowing thereof, and who shall be thereof convicted, shall,
" for every sheep or lamb which shall be brought, delivered, sent,
«« received, or taken, with any such intent as aforesaid, into any
" ship, vessel, or boat, forfeit the sum of three pounds of lawful
" money of Great Britain, and shall also suffer solitary iuiprison" ment in the common gaol or house of correction of the county,
" riding, division, shire, or stewartry, wherein such offender or
" offenders shall be respectively convicted, for the space of three
" calendar months, without bail or mainprize, and until such for" feiture shall be paid, so as the whole of such imprisonment for
" the non-payment of such forfeiture shall not exceed the space
" of twelve calendar months ; and in case of any further convic" tion for or upon a second or other subsequent offence of the
" same kind, the person or persons so again offending, shall, upon
" every second or other subsequent conviction, forfeit and pay for
" every such sheep or lamb, the sum of five pounds of lawful
" moacV of Great Britain, and shall also suffer solitary imprison" ment
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" ment in the common gaol or house of correction of the county,
" riding, division, shire, or stewartry wherein such offender or
" offenders shall be respectively convicted, for the space of six
" calendar months, without bail or mainprize, and until such for" feitures shall be paid, so as the whole of the imprisonment for
" the non-payment of the forfeiture incurred by such second or
** other subsequent offence shall not exceed the space of two
" years ; all of which said several forfeitures shall be for the
" benefit of the person or persons who shall sue for the same.
" Provided always, That nothing in this act contained shall in
" anywise extend to subject any person or persons, or any ship,
" vessel, or boat, to any of the pains, penalties, or forfeitures
"herein contained for the carrying or conveying away any
" wether sheep, or of the wool growing upon any such wether
'* sheep, to be carried alive in any ship, vessel, or boat,
" out of the kingdom of Great Britain, or out of any of
" the said isles, for and towards the only necessary food and
" diet of or for the master or commander, mariners, pas" sengers, or persons therein, and for and towards no other pur" pose whatsoever."
t Sect. 7. By 28 Geo. 3. c. 38. s. 3. it is provided, " That no
live wether sheep shall be put or carried on board any ship,
vessel, or boat, for the necessary food or diet of the master or
commander, mariners, or passengers therein, until an application shall have been made to the comptroller and collector of
i
r
i
,11
-ii
the customs of such port or place where the same are intended
" .to be. shipped, and a license obtained from them for the ship" ping thereof ; which license shall specify the number of wether
" sheep so to be put on board such ship or vessel, and they shall
" in no case exceed such number as in the judgment of the
" officers granting such license shall be deemed sufficient for the
" use of such master or commander, mariners or passengers,
" during the intended voyage of such ship or vessel, according to
" the distance thereof ; nor shall the same be shipped but in the
" presence of the proper officers appointed to attend the same,
" upon pain that the sheep so put on board shall become for" feited to the person or persons seizing the same ; and the per" son or persons shipping, or attempting to ship the same, shall,
" for every such offence, forfeit and pay the sum of twenty
'* shillings for every such sheep to the person or persons who
" shall inform thereof."
"
"
"
*'

"
"
"
"
"
"
"
"

t Sect. 8. By 28 Geo. 3. c. 38. s. 4. it is further provided,
That if it shall happen that there shall be no comptroller or
collector of the customs at the place where the said live wether
sheep are intended to be shipped, that then and in every such
case such license shall be obtained from, and the shipping of
such live wether sheep shall be made in the presence of, some
one or more officer or officers of his majesty's revenue nearest
to such place, and every such officer is hereby required to grant
such license, and to attend to and overlook the shipping of such
" sheep ;
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" sheep; any thing herein contained to the contrary thereof in
" anywise notwithstanding."
to°veMel»tend
bound to or
from any place
MuUof Cautlre
and Capo
Wrath ;

t Sect. 9. By 28 Geo.S.c. 38. s. 5. it is recited, " That there
are w't'"n some parts of that part of Great Britain called Scotland, very few officers of his majesty's revenue :" and enacted,
" That nothing in this act contained with respect to any officer
" ^em8 Present at
shipping of live wether sheep or granting of
" license for that purpose, shall extend or be construed to extend
" to the shipping of live wether sheep on board any ship, vessel,
" or boat, which shall be bound only to or from any port or place
" between the Mull of Cantire and Cape Wrath, for the necessary
" food and diet of or for the master or commander, mariners,
" passengers, or persons on board such ships, vessels, or boats,
" and for and towards no other purpose whatsoever."

nor to the
moving sheep
from the mainwilhi'uheXuu
of Scotland,
where estates
(ousisto both.

+ SecL 10* Bv 28 Geo- 3* c> S8> s- 6> il 13 recited> " Tnat in
that part of Great Britain called Scotland, estates and farms often
consist of mainland and small islands within the different firths
or seas adjacent, on which islands sheep are fed and depastured,
and which, for that and other purposes, must necessarily be
removed on board boats or other vessels from one island to
another island, or to the mainland, or therefrom to the said
islands :" and enacted, " That this act, or any thing herein con" tained, shall not extend to prevent or hinder any landholder,
" proprietor, or tenant of such estate or estates, or farm or farms,
" from moving, transporting, carrying, and exchanging from the
" mainland to any island or islands in the firths or seas adjacent,
" or from any such island to another such island, or from thence
" to the mainland, on board boats or other vessels, any live sheep
" or lambs, as occasion may be or require."

Proprietors, &c.
of such estate*
to give bond not
to export sheep
to foreign parts,
and to obtain a
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f Sect. 11. By 28 Geo. 3. c. 38. s. 7. it is provided, " That it
u snajj not De ]awfui to or for anv such landholder, proprietor, or
etc
•i
e
r
tenant of such aforesaid estate or estates, farm or farms, to
" remove, transport, carry, or exchange, any such live sheep or
« |amos as aforesaid, until he, she, or they shall have entered into
. ,
.
.
' , , ,. ,
.
,
a bond, to the use of the king s majesty, his heirs, and succes" sors, in the penalty of one hundred pounds, that such land" holder, proprietor, or tenant, will not export, or knowingly per" mit to be exported, to foreign parts, any live sheep, lambs,
" wool, woolfels, mortlings, or shortlings, to him, her, or them
" belonging, contrary to the true intent and meaning hereof ; and
" shall have delivered such bond to one of his majesty's justices
" of the peace, officer of the customs, or officer of excise, nearest
" to the residence of such landholder, proprietor, or tenant ; and
" also until he, she, or they shall have obtained a license for the
" moving, transporting, carrying, or exchanging any such live
" sheep or lambs as aforesaid, from such aforesaid justices of the
" peace, or officer, under his hand and seal ; and which such afore" said justice and officer arc hereby required to grant upon re" ceiving such bond, or at any time thereafter."
t Sect.
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f See*. 12. By 28 Geo. 3. c. 38. s. 8. it is further enacted, Ucmte to con.
" That every such license shall express and contaiu the name and tain the name of
" residence of the person and persons to whom the same shall the person to
" be granted, and the names and situations of the islands to and J^and'to'con*' from which any such live sheep or lambs shall and may be tinue in force
" thereby moved, transported, carried, or exchanged; and every till the bond be
" such license shall continue in force until a forfeiture shall be Bond'and copy
" made of the last aforesaid bond; which said bond, and a copy of license to be
" of every such license, shall be sent by the justice or officer who sent to the com" shall take or grant the same, within one month next after re- 1^"™^°[„
" ceiving of such bond or granting such license respectively, to Edinburgh.
" the commissioners of his majesty's customs in Edinburgh."
+ Sect. 13. By 28 Geo. 3. c. 38. s. 9- it is further enacted,
" That all and every person and persons who shall directly or in- Persons convey" directly carry, export, transport, or otherwise convey, or cause ™s ™q J^J*
" or procure to be carried, exported, transported, or otherwise Britain or Jer" conveyed, out of the kingdom of Great Britain, or out of or sey, ice.
" from the said isles of Jersey, Guernsey, Alderney, and Man, „f*^™'
" or out of or from any of them, into any parts or places out of the horses, &c. or'
" kingdom or isles aforesaid, any wool whatsoever of the growth revenue officers,
" of the kingdom, or of the isles aforesaid, or any woolfels, mort- "^Jj"*',,"^
" lings, shortlings, yarn or worsted madeof wool, woolflocks.cruels, exportation of
" coverlids, waddings, or other manufactures, or pretended manu- sheep, wool, &c
" factures, made of wool slightly wrought up, or otherwise put '^'e t0 VeDaS'
" together, so as the same may be reduced to and made use of
" as. wool again, or mattresses or beds stuffed with combed wool,
" or wool lit for combing or carding, or any fuller's earth, fulling
" clay, or tobacco-pipe clay, and also all and every owner and
" owners of any ship or other vessel, and all and every owner
" and owners of every horse or other beast of burthen, waggon,
" cart, or carriage, upon which any sheep, wool, or other articles
" before enumerated, and hereby prohibited from exportation,
" shall be exported, transported, carried or conveyed, packed or
" loaded, with an intent to be exported, knowing thereof, and
" being actually aiding,* assisting, or consenting thereunto, and
" also every master and commander, and mariner of or in such
" ship or other vessel wherein any such wool or other articles
" aforesaid, and which are hereby prohibited from being ex" ported, shall be so exported, transported, carried or conveyed,
" or loaden or laid on board as aforesaid, with any such intent or
" purpose as aforesaid, knowing thereof, and being actually aid" ing, assisting, or consenting thereunto, and also every factor or
" servant, or other person whatsoever, and every collector, cus" tomer, comptroller, waiter, searcher, surveyor, or other officer
" or officers whomsoever, knowing thereof, and being actually
" aiding, assisting, or consenting thereunto, and who shall be
" thereof convicted, shall forfeit and pay for the first offence Penalties.
" three shillings for every pound weight of such wool or other
" the aforesaid enumerated articles, which are hereby prohibited
" from being exported, or the sum of fifty pounds of lawful
" money of Great Britain in the whole, at the election of the
" person or persons who shall sue for the same, and shall also
" suffer solitary imprisonment in the common gaol or house of
" correction
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" correction of the county, riding, division, shire, or stewartry
" wherein such offender or offenders shall be respectively con" victed, for the space of three calendar months, without bail or
" mainprize, and until the penalty in which he, she, or they shall
" be convicted shall be paid, so as the whole of such imprison" ment for the non-payment of such penalty shall not exceed the
" space of twelve calendar months ; and in case of a further con" viction for or upon a second or other subsequent offence of the
" same kind, the person or persons so again offending shall, upon
" every second, or other subsequent conviction, forfeit and pay
three shillings for every pound weight of such wool and other
" articles herein-before mentioned, and which are hereby pro" hibited from being exported, or the sum of fifty pounds of law" ful money of Great Britain, at the election of the person or
" persons who shall sue for the same, and shall also suffer solitary
" imprisonment in the common gaol or house of correction of
" the county, riding, division, shire, or stewartry, wherein such
" offender or offenders shall be respectively convicted, for the
" space of six calendar months, without bail or mainprize, and
" until the penalty in which he, she, or they shall be convicted
" shall be paid, so as the whole of such imprisonment for the
" non-payment of the penalty which shall be incurred by such
" second or other subsequent offence shall not exceed the space
" of two years ; all which said several forfeitures shall be for the
benefit of the person or persons who shall sue for the same ;
" and the said wool, and other the said herein-before enumerated
" articles, which shall be packed, loaded, removed, carried, con" veyed, or shipped, with intent to export the same, otherwise
" than under and according to the restrictions and regulations,
" and subject to the powers and exceptions herein-after mentioned
" and expressed, shall, together with the ship, vessel, bottom, or
" boat, waggon, cart, and other carriage, horses, or other beasts,
" on or by which any of the said hereby prohibited articles shall
" happen to be so loaded, carrying or conveying, be liable to be
" seized, and shall become forfeited for the benefit of the person
" or persons who shall seize the same."
t Sect. 14. By 28 Geo. 3. c. 38. s. 10. it is provided, " That
" nothing in this act contained shall extend, or be deemed or
" construed to extend, to prohibit the exportation of tobacco" pipe clay from any port in this kingdom to auy British sugar
colony or plantation in the West Indies, in any ship or vessel
' which may lawfully trade thither, so long as the exportation
thereof shall be allowed by virtue of an act made and passed in
theseventeeth year of the reign of his present majesty, intituled,
' An Act for repealing the eleventh rule in the book of rates,
so far as the same relates to making any allowance upon the
importation of damaged currants and raisins, and for making
the importer of such goods an abatement in the duties in lieu
thereof ; and for explaining the said rule with respect to such
allowance for damage on other goods ; and to permit the ex
portation of tobacco-pipe clay from this kingdom to the British
sugar colonies or plantations in the West Indies, for a limited
" time ;
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*' time which said recited act has been continued by several
" subsequent acts of parliament."
f Sect. 15. By 28 Geo. 3. c. 38. s. 11. it is enacted, " That
*' all and every owner and owners of wool, or any other the said
" herein-before enumerated woollen and worsted articles, and
" which are hereby prohibited from being exported, or his, her,
" or their agent or agents, who shall at any time hereafter carry,
" or cause to be carried, any wool, or any other the said Iast" mentioned articles, to any port or place on the sea-coast within
" the said kingdom of Great Britain, with an intention to convey
" the same to any other port or place on the sea-coast within
" the same kingdom, from whence the same may be shipped off,
" or otherwise transported, conveyed, or carried into foreign
" parts, shall, in the first place, cause a due entry to be made of
" the said wool, and other the said last-mentioned articles, at the
" port from whence the same shall be so intended to be conveyed,
" containing the exact weight, marks, and numbers of the same,
" before he, she, or they, shall presume to load or carry away any
" of the said wool, or the last-mentioned articles, within five Ifwool, 4c.
" miles of any such port or place on the said sea-coasts, from
"^twisT
" whence the same is or are so to be conveyed ; and if any wool, be carrying '
" or any other the said last-mentioned articles, shall be carrying towards the sea,
" towards the sea, for the purpose aforesaid, without being first ^^'haSi
" entered in manner aforesaid, and without being accompanied been made, to
" with a certificate of such entry, and which the officer with be forfeited, &c.
" whom such entry shall be made is hereby required to give, the Repealed by i
" wool, and other the aforesaid articles, so found, and also the ~ 'i^'vide the
" horse or horses, or other beast, cart, waggon, or other carriages, next paragraph.
" conveying the same, shall be forfeited for the benefit of the
" person or persons who shall seize thereupon."
By 1 and 2 Geo. 4. c. 81. The above clause is recited and
so much of the act of 28 Geo. 3. as relates to the registry of
wool carried coast wise is repealed.
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"

t Sect. 16. By 28 Geo. 3. c. 38. s. 12. it is provided, " That
the aforegoing clause is not intended, nor shall be construed to
extend, to the hindering any person or persons from carrying
his, her, or their wool from the place of shearing the same, on
horses, or by carts and waggons, to his, her, or their own dwelling-house or houses, or out-houses thereunto belonging, though
the same be within five miles or less of the sea, so as such person
orpersons,withintendays afterthe shearing of the said wool, and
beforehe, she, ortheyremoveorotherwise dispose ofthe same.or
any part thereof, from the place where it was first carried after
shearing, do under his, her, or their hands, certify to the officers
ofthe customs in the next adjacent port, the true quantity of the
said wool ; (that is to say) of the number of fleeces, and where the
same is housed, and that such person or persons do not remove, or otherwise dispose of the said wool, to any other place,
without first certifying to the officer of such port, under his,
her, or their hands, of his, her, or their intention to remove the
same, three days at least before such removal ; and the officer
" and
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« and officers in their respective ports, and the limits of such
" Ports> are hereby required to receive and keep such certificates,
" and to make a register of them ; but in case ' any such person
" or persons shall neglect to make and send such certificate to
" the officer or officers of the next adjacent port as aforesaid, or
" shall remove or otherwise dispose of any of the said wool be" fore such certificate of his, her, or their intention so to be made
" and delivered as aforesaid, such person or persons shall have
" no benefit by this proviso, but be liable to the penalties ex" pressed in the foregoing clause."
f Sect. 17- By 28 Geo. 3. c. 38. s. 13. it is also provided,
" That if such next adjacent Port sha11 happen to be at a greater
" distance than five miles from the dwelling-house or houses of
'< such aforesaid person or persons, that then and in every such
„ cage everv such aforesaid entry, notice, or certificate, shall and
" may be made or given to any one of his majesty's justices of
" the peace, or any officer of his majesty's revenue, nearest to
" to the dwelling-house or houses of such person or persons ;
" any thing herein contained to the contrary thereof in anywise
" notwithstanding."
f Sect. 18. By the 28 Geo. 3. c. 38. s. 14. it is further provi^ed, " That in case any sheep shall be shorn between the first
" day of March and the first day of July in each year, for the
" sole purpose of sending them to market, and in case the owner
" or owners or" such sheep shall not remove or otherwise dispose
" of the wool or fleeces which shall be shorn from such sheep,
" from the places where the same were first carried after shearing,
« without first certifying in three days in manner aforesaid, it
/•
i
.•<• A
shall not be necessary for such owner or owners to certify the
" true quantity of the said wool and number of such fleeces, and
" w'iere the same are housed, until such owner or owners shall
" certify in manner before-mentioned, the quantity of the wool
" and number of the fleeces shorn from the whole of the flock
" or flocks belonging to such owner or owners, after the general
" shearing for that season of the said flock or flocks."

t Sect. 19- By 28 Geo. 3. c. 38. s. 15. it is enacted, " That
" it shall and may be lawful to and for any person or per
" 8ons» authorized and qualified as herein-after is mentioned, to
" seize, take, and challenge, to and for his and their own use and
« benefit, all such wool, woolfels, mortlings, shortlings, and other
" *ne 8a'd woollen and worsted articles fuller's earth, fulling clay,
" and tobacco-pipe clay, which he or they shall happen to see,
" know, or discover, to be brought, carried, or laid on shore
" at or near the sea, or any navigable river, to the intent or
" purpose to be exported or conveyed out of the said kingdom
" of Great Britain, or out of the isles aforesaid, or any of them,
" contrary to the true intent and meaning of this act ; and the
Penalty on the " offender or offenders therein shall be subject and liable to the
offenders.
« jj^g forfeiture, pains, and penalties, as persons by this act are
" subject unto, for exporting, transporting, or shipping of wool,
" or other the commodities aforesaid, contrary to the true intent
" and meaning hereof."
1 Sect.
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t Sect. 20. By 28 Geo. S. c. 38. s. 16. it is provided, " That
" it shall and may be lawful to export and transport the several
" quantities of wool herein-after mentioned out of or from the
" port of Southampton only, unto the isles of Jersey, Guernsey,
" Alderney, or Sark, by or for the only use or behoof of any of
" the inhabitants of the said isles, or some or one of them, but
" under and subject to the regulations in this act contained re" specting the removal and shipping of wool, and so as such
*' wool shall be shipped or laden on board some ship or vessel
*' then the property of some person or persons residing within
'* one of the said isles of Jersey, Guernsey, Alderney, or Sark,
" and so as such person and persons as shall so ship or put on
" board such wool aforesaid in any such ship or other vessel, do,
" before the shipping or putting on board such wool, deliver
" unto the collector, customer, comptroller, surveyor, or searcher
" of the port of Southampton aforesaid (out of which the same
" wool is to be exported), a writing under the hand and seal of
" the governor of the said isle of Jersey, or of his deputy or de" puties, as to the wool which is to be exported to the said
" island ; and under the seal of the said governor of Guernsey,
" or of his deputy or deputies, as to the wool which is to be ex" ported to the said isles of Guernsey, Alderney, and Sark, or
" any of them ; in which writing it shall be expressed that the
" party named therein is authorized and appointed to export or
" cause to be exported out of the port aforesaid so much wool,
" expressing the number of tods, to the same isles, or some or
" or one of them, to be used and manufactured in one of the
" same isles, or in some of the members or parts of the same,
" and that such party, so authorized and appointed to export or
" cause to be exported such wool, hath, before the making and
" sealing of the said writing, entered into sufficient bond to his
" majesty's use for the landing of the said wool in manner afore• said."
+ Sect. 21. By 28 Geo. 3. c. 38. s. 17. to the intent that the
quantity of wool to be exported out of the port of Southampton
aforesaid into the said isles, or either of them, in any one year,
may not exceed the quantity hereunder specified ; (that is to say)
unto the isle of Jersey four thousand tods, and no more, of un
combed wool ; and unto the isle of Guernsey two thousand tods,
and no more, of uncombed wool ; and unto the isle of Alderney
four hundred tods of uncombed wool, and no more ; and unto
the isle of Sark two hundred tods of uncombed wool, and no
more, each tod not exceeding thirty-two pounds in weight ; it is
further enacted, " That the governor of the said isle of Jersey,
" or his deputy, for whom he shall answer, shall not make to
" any person or persons any writing or writings, such as is above
cc
rc j x r.L •
j
•*«.
i.
" specified, to authorize and appoint such person or persons as
" aforesaid to fetch, export, or transport, out of the port of
" Southampton aforesaid unto the said isle of Jersey, in any one
" year, any greater quantity of wool than four thousand tods ;
" and that the governor of the said isle of Guernsey, or his de" puty, for whom he shall answer, shall not make to any person
" or
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" or persons any writing or writings, such as is above specified,
" to authorize and appoint such person or persons as aforesaid
*' to fetch, export, or transport, out of the port above specified,
" unto the said isles of Guernsey, Alderney, and Sark, in any
" one year, any greater quantity of wool than two thousand tods
" for Guernsey, four hundred tods for Alderney, and two hunCustomer of " dred tods for Sark ; and that the customer of the port of
Southampton to <« Southampton aforesaid shall keep a true account of all the said
and^orfeh'doot " q"antity ot wo°l so by him permitted to be laden by this act,
if he permit a " and shall not permit any greater quantity of wool to be laden
larger than the " than by this act is prescribed, in any one year, to any of the
allowed quan " said islands respectively, under any pretence whatspever, upon
tity to be laden.
" the penalty of the forfeiture of his place, and of the sum of
" five hundred pounds in money, one moiety whereof to the
" king's majesty, his heirs or successors, and the other moiety to
" him or them that will sue for the same in any court of record,
" wherein no essoin, protection, or wager of law, nor more than
" one imparlance, shall be allowed : and if any of the governors
Governors, Sec. " of the said isles, their or either of their deputy or deputies, shall
authorizing a " give, grant, or make any license or licenses for exporting from
larger
quantity " Southampton aforsesaid unto the said isles respectively any
to
be exported,
to forfeit tot. ' " greater quantity of such wool than is before, by the true meaning
per tod.
" of this act, limited and appointed in that behalf ; that then
" the respective governor or governors of such of the said isles
" shall forfeit and pay to the king's majesty, his heirs or suc" cessors, the sum of twenty pounds of lawful money of Great
" Britain for every tod of wool, which shall be so licensed to be
exported, over and above the rate or proportion of wool in and
by this act, or the true meaning thereof, limited or appointed,
u one moiety vt hereof shall be paid to the king's majesty, his
" heirs or successors, and the other moiety thereof to him or
" them that will sue for the same in any court of record, whereof
" no essoin, protection, or wager of law, nor more than one im" parlance shall be allowed."
u. to be paid
t Sect. 22. By 28 Geo. 3. c. 38. s. 18. it is enacted, " That
for license and " the respective governors aforesaid, or their respective deputies.
entry.
or any of their clerks, officers, or servants, for the granting,
" making, signing, or sealing of every such writing of license be" fore directed, and for the entering a remembrance of the same
" into some book, which they shall have and keep for that pur" pose, shall have and take the sum of one shilling, and no more."
No wool, &c.
t Sect. 23. By 28 Geo. 3. c. 38. s. 19- it is enacted, " That
to be shipped, " no wool, or any of the herein-before enumerated woollen or
but in vessels
" worsted articles, fullers' earth, fulling clay, or tobacco-pipe
belonging to
" clay, shall, on any pretence whatever, be put on board any ship
subjects resi
dent in Great " or other vessel, hulk, or boat, whereof any alien-born, or
" whereof any natural-born subject, not inhabiting within the
Britain.
" kingdom of Great Britain, shall be owner or part owner; and
" every such ship of vessel, hulk, or boat, wherein any such
" wool, or other articles herein-before enumerated, shall be
" shipped, put, or lain on board, contrary to the true intent and
" meaning of this act, shall be forfeited to and for the use of the
" person
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" person and persons seizing the same; provided always, that ^°]t^0beiynd
*" this act shall not extend to any lamb skins ready dressed and ^rcl^ f0r"fur
" prepared, fit and useful for fur or linings."
or linings.
t <Secf. 24. By 28 Geo. 3. c. 38. s. 20. it is enacted, " That Wool may U
" it shall and may be lawful for any buyer or manufacturer of ^Jjj^'J
" wool within the said counties of Kent and S ussex, residing sea jn Kent and
" within fifteen miles of the sea, having given such bond, with Sussex, where
" sureties, as is before-mentioned, to sell any wool to any buyer
^{J"^"™
" or manufacturer of wool within the said counties, who has also required? &c!
" given such bond with sureties, as is aforesaid, and to remove
".and lodge the same at the warehouse or other place belonging
" to the person or persons to whom the same shall be sold, and
" who has entered into such bond, with sureties, as is aforesaid,
" as often as shall be thought necessary, although the person or
" persons purchasing the same shall live within fifteen miles of
" the sea, such wool being removed, and such person or persons
" giving such notice of the lodging and housing thereof, as is
" required by the said act of the ninth and tenth years of the
" reign of his late majesty king William the Third."
f Sect. Q5. By 28 Geo. 3. c. 38. s. 21. it is provided, " That Woolshorn or
" nothing in the said recited act contained shall extend, or be housc? w"1]1"
° ,
.
.. ,
. ,
ten miles of the
" construed to extend, to prevent or hmder any wool shorn, or sca -m Kent and
" housed, laid up or lodged within ten miles of the sea-side, Sussex may be
" within the counties of Kent and Sussex, or either of them, frr!e,d l° fairs
for Mile oic«
" from being removed or carried to any town, field, or place, on permit.
" where a regular and established fair shall be held for the sale
" of wool ; and in case the same shall not be sold or disposed of
" at such fair, to bring back such wool to the house or place from
" whence the same had been taken; provided that, previous to
" the removal of such wool, a permit be taken out containing the
" quantity of the wool to be removed, and to continue in force
" for and during such time as may be necessary for- the removal
" of the same to the fair as aforesaid, and the returning thereof
" to the house or place from whence the same had been taken,
" in case the same shall not be sold or disposed of at such fair,
" and the proper officers are hereby required to grant all such
" permits upon, application to them made for that purpose from
" the grower of the wool."
f Seer. 26. By 28 Geo. 3. c. 38. s. 22. it is enacted, " That Permits for
" every permit shall accompany the wool for the removal of which bt°olr*dl,0^ |°
" the same shall have been granted, and shall, in case of such ^ 0fficer> £<c.
" wool being sold or disposed of at the fair whereto the same
" shall be carried, be produced by the purchaser or purchasers
" thereof to the proper officer or officers, who shall then grant to
" such purchaser or purchasers another permit, or other permits,
" for the taking such wool from such fair, and which permit or
" permits shall specify the quantity of wool to he moved, and the
" time during which it shall be to continue in force."
t Sect. 27. By 28 Geo. 3. c. 38.
2S. it is enacted, " That W°°jdr£«™d
" in case of the return of any such wool unsold to the house or "J|r°t0 be"sub" place from whence the same shall have been taken, the same ject to the same
" shall become subject and liable to the same rules, restrictions, rules 85 blforo
vol. i.
oo
" and Kmovnl
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" and laws, as it would have been, in case the same had never
" been moved, or taken to any fair as aforesaid."
Persons counf Sect. 28. By 28 Geo. 3. c. 38. s. 24. it is enacted, " That
ficatra^c'to'" " ^ an^ Person or persons whosoever shall counterfeit, erase, or
forfeit £20.
" ln anywise alter any certificate or acknowledgment in the said
" recited act mentioned, or any license, certificate, or instrument
" hereby directed to be made or given, or shall cause or procure
" the same, or either of them, to be counterfeited, forged, erased,
** or altered in any respect, or shall knowingly make use of any
" counterfeited or altered license, certificate, or acknowledgment,
" he, she, or they so offending shall forfeit and pay the sum of
" twenty pounds for every such offence to any person or persons
" who shall sue for the same."
Wool, te.
removing beting and sunrising, within
«» tote forthe
t'eited, &c.

but not to exsnom'^ndcar
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f Sect. 29. By 28 Geo. 3. c. 38. s. 25. it is further enacted,
« That no wool, or any other the aforesaid woollen or worsted
" articles, and which are hereby prohibited from being exported,
" shall be removed or carried towards the sea, within five miles
" of tne sea"coast of anv Part of tne kingdom of Great Britain,
" upon any pretence whatever, between sun-setting and sun" rising, upon pain of the same being forfeited, together with
" the horses, waggon, cart, or carriage, in and by which such
* wool, and other the said woollen and worsted articles, shall be
" so conveying, for the benefit of the person or persons seizing
" the same ; and the driver or drivers of every such waggon, cart,
" or carriage, knowing thereof, and being thereof convicted, shall
" be committed to the house of correction, for the space of one
" month, there to remain without bail or mainprise."
"
"
"
"
"
"
"
"

f Sect. 30. By 28 Geo. 3. c. 38. s. 26. it is provided, " That
notmno
tne ^ast aforesaid clause contained shall extend, or
be construed to extend, to prevent or hinder any farmer or
grower of wool from removing or carrying, at any time after
sun-sett'ng> such wool as shall have been shorn that day, from
the place or places of shearing the same to the dwelling-house
or store-house of such farmer or grower, although such removal
shall be towards the sea, and within five miles of the coast
thereof."

f Sect. 31. By 28 Geo. 3. c. 38. s. 27. it is also provided,
" "That nothing herein contained shall prevent or hinder any per" son or persons from carrying and conveying, at any time, any
" parcels of woollen or worsted yarn twisted, of two or more
„ tnrea(jSj an(j manufactured and prepared for knitting, so as
" each parcel be bonafide directed to, and carrying for and to
" the residence or shop of some retailer or retailers of such
" woollen or worsted yarn, and so as there be not more than
*' fourteen pounds weight, directed to and carrying for any one
" person at the same time, and so as such parcel be marked ac" cording to the directions of the act or acts of parliament
" requiring the marking thereof."

How wool, &c.
t Sect. 32. By 28 Geo. 3. c. 38. s. 28. it is further enacted,
i« to be packed. « That no wool, woolfels, mortlings, shortlings, wool-flocks,
" worsted bay, or woollen yarn, shall be packed up in any other
'* package
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package otherwise than packs or trusses of leather or canvass,
commonly called pack cloths, or in linen or woollen; and all
such packs or trusses of leather, canvass, linen, or woollen,
shall be stamped or marked on the outside thereof with the
word ' wool,' in large characters, not less than three inches in
length, on forfeiture of all such wool, or other the aforesaid
articles, to the person or persons seizing the same, and also
upon forfeiture, by the person or persons to whom such wool
or other aforesaid articles shall belong, of any sum or sums of
money not exceeding one shilling for every pound weight of
such wool, or other the aforesaid articles so seized, to the person or persons seizing the same, as the court or justices before
whom such wool, or other the aforesaid articles, shall be condemned, shall direct: provided always, that nothing herein
contained shall extend to prevent any person from packing or
putting any worsted or woollen yarn in paper, so that such
paper is fairly directed to the person or persons to whom the
same is intended to be sent, and the word ' worsted' or ' yarn,'
as the case may be, wrote or marked thereon, in letters not
less than one inch in length, and that the quantity in any one
such paper contained do not exceed fourteen pounds in weight."
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f Sect. 33. By 28 Geo. 3. c. 38. s. 29. it is provided, " That
" the justices before whom any complaint or information respect" ing the word ' wool' not being stamped or marked on the out" side of the package of such last enumerated articles, according
" to the directions of this act, shall be made, shall and may, and
" they are hereby empowered, if they shall so think fit, to order
" and direct the wool, and other the said herein-before enume" rated articles which shall have been seized, to be returned to
" and delivered up to the owner or owners thereof; but that in
" every such case the forfeiture or penalty incurred by such of" fence shall not be mitigated or reduced below sixpence for
• every pound weight of such wool, or articles so seized."

Justices may
order wool> &cthepackage"^
be returned/but
»ot ,0 mitigate
i0w "pir ib."
weight.

+ Sect. 34. By 28 Geo. 3. c. 38. s. 30. it is further enacted,
That all and every person and persons who shall pack any
wool, or other the aforesaid woollen or worsted articles, in any
box, barrel, cask, case, chest, or any other package, otherwise
than according to the directions herein-before contained, or
who shall press together, or cause or procure to be pressed
together, with any screws, presses, or other engine, any wool
whatsoever, or any yarn made of wool, or other the woollen or
worsted articles by this act prohibited from being exported,
into any pack, truss, or other wrapper, or put, press, pack, or
stean the same, or cause to be put, pressed, packed, or steaned,
into any butt, pipe, hogshead, chest, or other cask or vessel,
upon any pretence whatsoever, shall forfeit all such wool, or
other aforesaid woollen or worsted articles, with the package
thereof, and three shillings for every pound weight of wool, or
other such woollen or worsted articles, so put, pressed, packed,
or steaned, the whole of which penalties shall go and be paid
by the owner or packer of such wool, or other the aforesaid
woollen or worsted articles, to the person or persons who shall
seize the same, or sue for such forfeiture."
oo2
t Sect.
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t Ser/f. 35. By 28 Geo. S. c. 38. s. 31. it is further enacted,'
That if any person or persons shall press together, or cause or
procure to be pressed together, with any screws, presses, or
other engine, any wool, or other the woollen or worsted articles
hereby prohibited from being exported, into any truss, sack,
pack, bag, or other wrapper, or shall put, press, pack, or stean
the same, or cause or procure to be put, pressed, packed, or
steaned into any butt, pipe, hogshead, chest, or any other cask
or vessel, upon any pretence whatsoever, contrary to the true
intent and meaning of this act, every person or persons so
offending, and all person and persons aiding and assisting in
such packing, shall, over and above the penalties and forfeitures
before-mentioned, be subject and liable to the same pains and
penalties as are herein-before directed to be inflicted upon
exporters of wool; and the court and justices by and before
whom such person or persons shall be tried and convicted,
shall, and hereby have power and authority to punish every
such offender accordingly: provided always, that in case any
person or persons who may have assisted in such illegal
package shall, before his, her, or their being apprehended for
the same, appear before any of his majesty's justices of the
■• peace, and then and there make a true discovery of the master" packer, and other the persons concerned in such illegal pack" age, so that he, she, or they may be prosecuted to conviction,
" then the person or persons giving such information shall not be
" liable to the pains and penalties aforesaid, and, on conviction
" of such offender or offenders, shall be entitled to the wool, or
" other the woollen or worsted articles so packed; provided
" always, that in case the master-packer, or any person or per" sons assisting in such package, shall, before auy information
" shall be taken against him, her, or them therein, discover to
" any justice of the peace the name or names of the person or
" persons by whom he, she, or they was or were employed to
" pack or press the same, so that such person or persons by
" whom he, she, or they was or were employed, may be prosecuted to conviction for the same, then such master-packer, or
" the person or persons who shall give such information, shall
" not be liable to the pains and penalties aforesaid, and shall be
" entitled to the wool, or other the woollen or worsted articles so
" sent to be packed, and the person or persons directing such
" wool, or other the aforesaid woollen or worsted articles, so to
" be packed, shall, on conviction for the same, be liable to and
" shall suffer the pains and penalties herein-before directed to be
" inflicted on exporters of wool."
t Sect. 36. By 28 Geo. 3. c. 38. s. 32. it is recited, " That
great quantities of wool are frequently lying at the public wharfs
in different ports of Great Britain, which wool being under no
controul of the commissioners of the customs, or their officers,
evil-disposed persons may in the night-time put the same on
board vessels ready for sailing to foreign parts; and also in
many cases, where wool is regularly entered to be put on board
vessels bound coast-ways, it is easy to put on board such vessels
in the night-time a larger number of packs of wool than have
been
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been duly entered for that purpose, and which, by being con
cealed under such packs as have been duly entered, cannot easily
be discovered, and which wool may, after the said ship has pro
ceeded some way on her intended voyage, be put on board other,
vessels bound to foreign parts;" for remedy whereof it is enacted,
" That every person and persons who shall keep any wharf for.
" the reception of wool in or at any port in Great Britain shall,
" within six months after the passing of this act, and every per" son and persons who shall hereafter keep any such wharf shall,
" within one month after he, she, or they shall begin to keep the.
" same, enter into a bond to the use of the king's majesty, his
" heirs and successors, in the penalty of two hundred pounds,
. .
" and which shall be deposited with the commissioners of his
" majesty's customs at the port of London, that no part of the
" wool which shall be lodged or deposited with him, her, or
" them, shall, with his, her, or their privity or consent, be ille" gaily put on board any ship or vessel; and such wharfinger
" shall also keep a regular entry and account of the quantity of
" bags or cloths of wool by them received and delivered, the
" time when, and the uames and residence of the persons from
" whom such wool was so received, and to whom such wool was
" so delivered, with the marks and numbers upon the sheets, and
" weight of such wool, a copy of which account shall be by him,
" her, or them delivered to the principal officers of the customs,
" at the port at which such wharfinger shall reside, at the end of
" every six months, and oftener, if the same shall be required by
" such officer; and if any wharfinger shall refuse to enter into Penalty on re" such bond as aforesaid, within the said respective times, he, ^j8o°^vc
" she, or they so refusing, shall forfeit and pay the sum of two keep an account
" hundred pounds to the person or persons who shall sue for the of wool, &c. or
" same ; and in case such wharfinger shall refuse to keep and ^rbs"^""^ "
'.' deliver such account, or shall be convicted of keeping or de- shipped.
" livering a false account, every such wharfinger shall, for every
" such offence, forfeit and pay the sum of fifty pounds, to be
" paid to the person or persons who shall sue for the same ; and
" moreover, if. such wharfinger shall at any time knowingly per" mit or suffer any such wool to be put on board any ship or
" vessel, otherwise than according to the directions in this act
" contained, then such wharfinger, and also all and every person
" and persons who shall be aiding and assisting therein, shall on
" conviction be subject and liable to the pains and penalties
" herein-before enacted against the exporters of wool; and any
" person giving information, so as that such wharfinger, person.
" and persons, or any of them, may be convicted, every such Informers to be
" informer shall be entitled to the sum of forty pounds, which entiUed t0 £*°.
" sum shall be paid to such informer by the commissioners of
" his majesty's customs immediately after such conviction."
"
"
"
"
"

t Sect. 37. By 2S Geo. 3. c. 38. s. 33. it is further enacted,
That every person and persons keeping a wharf, at which any
wool shall be lodged or received, shall, and he, she, and they is
and are hereby required, within seven days next after he, she,
or they shall receive any wool at such wharf by land carriage,
or by inland navigation, to transmit or deliver a note in writing,
" signed
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signed by the owner of such wharf, or his, her, or their agent,
which shall certify and acknowledge the quantity of wool so
received, and the number of sheets in which the same is contained, to the customer or comptroller at the port at which such
wharf shall be kept, in case there shall happen to be at such
port or place any such officer, and, for want thereof, to such
other officer of the customs (if any) as shall happen to be
stationed at such port or place, upon pain of forfeiting, for
every neglect, the sum of ten pounds to any person or persons
who shall sue for the same."

Regulations for
t Sect. 38. By 28 Geo. 3. c. 38. s. 34. " And the better to
shipping wool, prevent any fraudulent exportation of wool, woolfels, mortlings,
&c. to be car
ried coastwise. shortlings, combed wool, woolflocks, or woollen bay yarn,
worsted yarn, cruels, or wool slightly manufactured, and which
are hereby prohibited from being exported, under the pretence
of carrying the same coastwise in the kingdom of Great Britain
it is further enacted, " That no wool, or any other the last before
" enumerated articles, and which are hereby prohibited from
" being exported, shall be put on board any ship, vessel, or boat,
" to be carried coastwise, or from one port in Great Britain to
" another, unless notice be first given to the commissioners or
" chief managers of the customs, or to the customer or collector
" and comptroller of the customs at the port from which the
" same is intended to be sent, of the quantity, quality, and pack" age, together with the marks, numbers, and weight thereof,
" with the name of the ship, and the master or commander, on
" board of which the said goods are to be laden, together with
" the name or names of the owner or owners of the said goods,
" and the place of his or their abode or habitation, and the place
" and port at which the same are intended to be landed, and the
" names of the person or persons to whom the same are con" signed ; and also unless a bond be first entered into to the use
" of the king's majesty, his heirs and successors, by two good and
" sufficient persons, in treble the value of the said goods so in" tended to be carried coastwise, that the same shall (the danger
" of the seas excepted) be landed accordingly, which said bond
" shall be executed by the owner or owners of the said goods, or
" some person or persons by him, her, or them appointed to
" execute the same, and which execution shall be deemed to be
" the act of such owner or owners, or shipper or shippers
" thereof; which said shipper or shippers, if acting as agent, or
" having sold such goods to any person or persons, shall and
" may sue for and recover, of and from the proprietor or proprie" tors of the goods so shipped, all such sum and sums of money
" as such shipper or shippers shall or may pay, expend, or be
" put unto without their wilful default or negligence, for or by
" reason of his, her, or their entering into such bond or bonds :
" and in case any such bond or bonds shall be so entered into for
" any wool, or any other the last herein-before enumerated
" articles, being the property of different persons, then such
" owner or owners, or person or persons for whose account such
" bond was so entered into, shall be accountable for his, her, or
" their share of the money so expended, in proportion to the
" amount
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" amount of such goods so shipped; and also unless a license be
" first taken out under the hands of the commissioners or chief
" managers of the customs for the time being, or any three of
" them, or from the customer, or collector and comptroller of the
" customs where any such bond is given, for the lading, carrying,
** and landing thereof as aforesaid, which license they are hereby
" required to grant without any fee or reward, or any other
" charge to the person demanding the same, any law, statute, or
" usage to the contrary in anywise notwithstanding; and if any
" wool, or other of the said last-mentioned goods, shall be car" ried or laden on board any ship, vessel, bottom, or boat, in
" order to be carried coastwise, or from one port to another, be" fore such bond shall be entered into, and such license taken
" out as aforesaid, and before all the directions in this act made
" to prevent the exportation thereof shall be fully and duly com" plied with, then all such wool, and other such last-mentioned
" articles, and which are hereby prohibited from being exported,
" or the value thereof, shall be forfeited, together with the ship,
" vessel, bottom, or boat, in which such goods shall be so laden
" or put on board, and all the guns, ammunition, tackle, apparel,
" and furniture, of or belonging to such ship, vessel, bottom, or
" boat, for the benefit of the person or persons first informing
" thereof."
t Sect. 39. By 28 Geo. 3. c. 38. s. 35. " And whereas in that
part of Great Britain called Scotland, there are a great many
lochs or inlets of the sea, to and upon which it may be unavoidably necessary to carry wool, and other the said enumerated
articles, from one part of the coast of such lochs or inlets to
another part of the coasts of the same lochs or inlets, respectively,
on board boats or other vessels ; and that there are also, adjacent
to the coasts of Scotland, a great many islands from whence
wool, the produce of the said islands, must necessarily be brought
to the mainland of Scotland, or be carried from such mainland
to the said islands, by boats or other vessels :" it is therefore
enacted, u That the carrying, shipping, or landing of wool, and
" other the said enumerated articles, to such intent or purposes
" aforesaid, only to or in such lochs or inlets, or from such islands
" to the mainland of Scotland, or from such mainland to such
" islands, shall not be deemed or taken to be carrying, shipping,
" or landing of wool, or other the said articles, for the purpose
" of carrying the same coastwise; nor shall the carrying, ship" ping, or landing of such wool, or other the said herein-before
" enumerated articles, to or in such lochs or inlets, or from such
" islands to the mainland of Scotland, or from such mainland to
" such islands, for such intent or purposes as aforesaid only, be
" subject or liable to the restrictions or regulations herein con" tained, respecting the carrying, shipping, and landing of wool,
" and other the said articles intended to be carried coastwise, any
" thing herein contained to the contrary thereof in anywise not" withstanding : provided nevertheless, that nothing herein con" tamed shall authorize the carrying such wool, or any other the
" said articles, to open sea, same as aforesaid, but under such
" restrictions
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" restrictions and regulations as are herein for that purpose men" tioned and expressed."
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+ Sect. 40. By 28 Geo. 3. c. 38. s. 36. it is further enacted,
" ^nat wnen any wool, woolfels, mortlings, shortlings, combed
" woo'» woolflocks, woollen or bay yarn, worsted yarn, cruels, or
" wool slightly manufactured, shall be shipped to be carried
" coastw'se un^er the authority of this act, the customer, or col" lector and comptroller of his majesty's customs at the port
" from whence such goods shall have been shipped, shall, im" mediately on the clearance of such ship at such port, transmit
" a notice in writing, setting forth the quantity, quality, and
" package of such wool, or other the said last-mentioned articles,
" together with the marks and numbers thereof, with the name
" of the ship in which the same shall be shipped, and of the
" master or commander thereof, to the customer, or collector and
" comptroller of the port to which such wool, and other the said
" last-mentioned articles, are intended to be conveyed, under the
Bonds given on " penalty of ten pounds, to be paid by the officer neglecting to
shipping wool, " transmit such notice, which said penalty shall be paid to the
&c. tobe dis- "person who shall inform against such officer; and that the
certificate from " bonds herein-before directed to be entered into on the shipping
the officer at " of the said wool, and other the said last-mentioned articles,
i'iT •P^ichlahe1 " s^a" not ^e discharged until a certificate, under the hand and
Is^o transmit^o " sea' °f tne customer, or collector and comptroller of the port
the officer at
"or place in Great Britain where the same were landed, exM
"within " Pressm§ tne Quantity, quality, and package, marks, numbers,
seveii'dayr.'on11 " nan>e of the ship and master, out of which such wool, and
penalty of io/. " other the said last-mentioned articles, were landed, shall be
" produced to and left with the person or persons in whose pos" session such bond shall be kept, at the custom house of the
" port from whence the said wool, and other the said last-men" tioned articles, were shipped, and which certificate the said
" customer, or collector and comptroller of the said port at which
" such wool, and other the said last-mentioned articles, shall be
" landed, is hereby required to transmit to the customer, col" lector and comptroller at the port from whence the same were
" shipped, within the space of seven days next after the landing
" thereof, under the penalty of ten pounds, to be paid by the
" officer neglecting to transmit such certificate to the person or
Certificate of " persons who shall inform against such officer; and the said
landing to be " customer, or collector and comptroller at the port at which
given the master « suc|t WOol, or other the said last-mentioned articles, shall be
" landed, shall also grant and deliver another certificate of such
" landing to the masters or commanders of the ship or vessel
" from which the same shall be landed, without fee or reward,
" when the same shall be requested ; and that all such bonds as
" shall remain undischarged by such certificate for the space of
Bonds not dis- * s'x calendar months, shall be transmitted to the commissioners
charged in si* "of the customs at London, who are hereby required to put
sent to'the'com " tnem m su't immediately ; and if the wool, or other the said
misaioners of " articles mentioned in such notices, shall not be lauded at the
customs.
" port to which the same were consigned within a reasonable
" time
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" time for that purpose, then the customer, or collector and comp" troller at the port to which the same were licensed to be sent,
" shall transmit a notice thereof to the customer, or collector and
..
.
.
.
. *
.
" comptroller at the port from whence such wool or other ar" tides were shipped, in order that proper inquiry may be immc" diately made in what manner the same have been disposed of
" or delivered, and which inquiry the said customer, or collector
" and comptroller, is and are hereby required to make without
" delay.''
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t Sect. 41. By 28 Geo. 3. c. 38. s. 37. it is further enacted, Wool, &c.
" That no wool or any other the said herein-before enumerated "hipped for
" woollen or worsted articles, fullers earth, fulling clav, or to- F1a,!t!™,I!!1?
,
,v
the seas, to be
" bacco-pipe clay, shall be put on board any ship, vessel, or forfeited, and
" boat, bound to parts beyond the seas, on any pretence whatsovessels.
" ever, under the penalty of forfeiture, for the benefit of the per" son or persons who shall inform thereof, of all such goods, and
" also of such ship, vessel, bottom, or boat, on which such goods Masters to be
" shall be so laden or put on board, and all the guns, ammuni- subject to tho
" tion, tackle, apparel, and furniture belonging to such ship, {£n*'ln"'
" vessel, bottom, or boat; and moreover the master or com- cover the ship" mander of such ship or vessel, bottom, or boat, shall in such pcrs.
" case be deemed the exporter thereof, and shall be subject and
" liable to the pains and penalties in such case made and pro" vided, unless such master or commander shall and do, imme" diately upon his being apprehended, discover and make known
" the person or persons who actually shipped such goods, and
" enter iuto a recognizance with two sufficient sureties, before
" some justice of the peace for the county, city, borough, or
" place, in or at which such last-mentioned goods shall be dis" covered, to prosecute and give evidence against such shipper
" so that he may be convicted thereof."
f Sect. 42. By 28 Geo. 3. c. 38. s. 38. it is provided, " That Masters of ves*' nothing in the above exception contained shall extend to the se'9 "ot reg»" masters or commanders of ships or vessels not regularly clear- to fo ejgn^parts!
" ing out to foreign parts, but that if any wool, or other the said as well as all on
" last-mentioned goods, shall be discovered on board any such board privy to
" ship or vessel, and where no such clearance can be exhibited, ^o'n ' to 0™"'
" then, and in such case the master or commander of such ship liable to the
" or vessel shall be deemed the shipper of such goods, and such samc penalties
" master or commander, and also all and every person and per- aTs00<j*portm
" sons on board any such ship or vessel, knowing of any such
" illicit transaction, shall be liable to the pains and penalties
" herein-before enacted against the exporters of wool : provided
" also, that in case any person or persons on board any ship not
" regularly cleared out to foreign parts, other than the master or
" commander thereof, shall, immediately on his or their being
" apprehended, give information, so that such master or com" mander may be convicted, or the ship or vessel condemned,
" every such person and persons so informing shall not be liable informers to be
" to any pains and penalties to which he or they might otherwise entitled to 40/.
■" be liable, and shall also be entitled to a reward of forty pounds,
"" which reward shall be paid to such informer or informers by
" the
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" the commissioners of his majesty's customs immediately after
" such conviction."
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t Sect. 43. By 28 Geo. 3. c. 38. s. 39. it is also provided,
" That nothing in this act contained shall extend, or be con„ stTUefj t0 extend, to prevent evidence from being received, in
.
.,*.",
i r i e /• •
r
■
any suit or information brought tor the lorteiture or any vessel
" bound coastwise, or to foreign . parts, which shall have been
" regularly cleared out, and also the guns, ammunition, tackle,
° i
• <■ •
i
i_ 1
■
r
!apparel, and furniture thereto belonging, tor or on account of
" any wool, or any other the said herein-before enumerated ar" t'c'es> an^ which are hereby prohibited from being exported,
" which shall be found or discovered on board any such vessel
** so regularly cleared out, or for the forfeiture of any other ship or
" vessel, other than such as shall not have been regularly cleared
" out, or for the forfeiture of any waggon, cart, carriage, horses,
" or other beasts of burthen, wherein or whereupon any wool, or
" any other the said herein-before enumerated articles, shall be
" laid, or which shall be carrying or conveying the same, or in
" any prosecution which shall be brought against the master or
" commander of such vessel, owner, or driver of such waggon,
" cart, carriage, horse, or other beast of burthen, in order to
" shew, from the smallness of the quantity of the said wool, or
" other the said articles, that the same were on board such ves" sel, or within such waggon, cart, or carriage, or upon such
" horse or beast of burthen, without the knowledge and privity
" of the owner, or of the master or other person having the
" charge or command of such vessel, or the care of such waggon,
" cart, carriage, horse, or other beast of burthen, and without any
" any wilful neglect, or want of reasonable care in the discharge
" of the duty of such owner, master, or other person having the
" charge or command of such ship or vessel, or the care of such
" waggon, cart, carriage, horse, or other beast of burthen ; and
" in every such case where proof shall be made, from the small" ness of the quantity of wool, or other the said articles, and
" other circumstances, that such small quantity was on board
" such vessel, or within such waggon, cart, or carriage, or upon
" such horse or beast of burthen, without the knowledge, pri" vity or consent either of the owner, or the master or other
" person having the charge or command of such ship or vessel,
" or the care of such waggon, cart, carriage, horse, or other beast
" of burthen, and without any wilful neglect, or want of reason" able care, either in the owner, or in the master or other per" son having the charge or command of such ship or vessel, or
" the care of such waggon, cart, carriage, horse, or other beast
" of burthen, then, and in every such case, such owner, master,
" or commander, or crew on board such ship or vessel, person
" or persons, shall not be punished, nor shall such ship or
" vessel, ammunition, tackle, apparel, or furniture belonging
" thereto, or such waggon, cart, or other carriage, horse, or other
" beast of burthen, be forfeited, for or on account of such small
" quantity of wool, or other the said herein-before enumerated
" articles, having been found or discovered on board of such
" ship
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" ship or vessel, or within such waggon, cart, or other carriage,
" or upon such horse or other beast of burthen."
t Sect. 44. By 28 Geo. 3. c. 38. s. 40. it is provided, " That but the wool,
" the wool, and other the said herein-before enumerated articles,
to befor** hereby prohibited from being exported, which shall be found k'"*1,
" on board any such ship or vessel, or within such waggon, cart,
" or carriage, or upon such horse or beast of burthen, shall be
" forfeited to the person or persons who shall find, discover, and
" seize the same."
Sect. 45. By 28 Geo. 3. c. 38. s. 41. it is further enacted, Port officer to
" That a register of all wool, and other the articles before eau- j^P wo^,fst£rc
" merated, and sent coastwise, with the quantity, quality, and ^ coastwise'
package thereof, the name of the ship and master, the name of and to send a
" the shipper or shippers of such goods, and the name or names C0Py h*'f"th
" of the person or persons to whom the same shall be consigned, commissioners
" and his or their place of abode, and also a register of the re- of customs.
" turn of the landing of the wool or other articles so shipped,
" shall be kept by the customer, or collector or comptroller at
" each port, and a copy thereof shall be transmitted once in
" every six months to the commissioners of his majesty's cus" toms at the port of London, there to be registered in a book to
" be kept at the custom-house, by some person or persons to be
(i by the said commissioners appointed for that purpose ; and
" which register and registers shall at all seasonable times be The register at
" inspected, on payment of the sum of one shilling by any person ^''e cu>t°n>" or persons whomsoever, on application for that purpose ; and a donTobein""
" printed copy of such register shall, within sixty days next after spected for l*.
" the end of each year, be transmitted by the commissioners of »ud a copy of it
" his majesty's customs at the said port of Loudon to the re- nu^'IJ"^ ey"jy
" spective custom-houses within this kingdom, and which said custom-house.
" copies so transmitted shall be inspected by any person, on pay" ment of the like fee in manner aforesaid, upon application for
" that purpose."
t Sect. 46. By 28 Geo. 3. c. 38. s. 42. it is further enacted,
" That no master or commander of any ship or vessel, who shall If wool shipped
*' ship or load any wool to be carried coastwise, shall, at any to
. r
.
J
.
i
•
coastwise bo
" time, under any pretence whatsoever, unpack, or permit or unpacked, the
" suffer to be unpacked any wool to him delivered (except by or master of the
" through absolute necessity, of which necessity such master and ^^fo/g^k'*
" commander shall make oath in writing before one of his ma- bag.
"jesty's justices of the peace, on his arrival at the port to which
" such wool shall be consigned), upon pain of forfeiting, for
" every bag so unpacked, the sum of forty shillings to the owner
" or owners, proprietor or proprietors of such wool."
t Sect. 47. By 28 Geo.S. c.38. s. 43. " And for the better pre
venting of frauds in the collusive landing of any wool, or woollen Wooi ^ c8r.
or worsted yarn, or in the shipping or landing any of the several ried coastwise,
articles herein-before enumerated, carried coastwise :" it is to b" »'"ppe*
further enacted, " That none of the said articles carried coast- ™e p*^,*.1" 0r
" wise shall be shipped or landed, but in the presence of the an officer, and
" proper officers appointed to attend the same, nor at any other °n'a"nullt'lua/*'
" place or places than the lawful quays set out in the manner forfiTturc of°Uie
" prescribed by the act of Frauds passed in the fourteenth year wool, and 3«.
" of f"' everJ
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" of king Charles the Secon^, for England, Wales, and Berwick
" upon Tweed, and by the act passed in the sixth year of the
" reign of her late majesty queen Anne, for settling a court of
" exchequer in Scotland for that part of the united kingdom, or
" at such other wharfs or places as the commissioners of the
" customs, or any three of them (and which they are hereby
" empowered to do) shall from time to time, by writing under
" their hands, appoint for that purpose (such appointment to
" continue in force until they shall revoke the same) without
" special sufferance, and leave had and obtained from the com" missioners or principal officers of the customs, upon pain of
" forfeiting the said wool, or other articles, or the value thereof,
" and three shillings for every pound weight of such wool, or
" other articles, to be paid, by the person or persons concerned
" in such unlawful shipping or landing, to the person or persons
" who shall inform thereof."
Cocquets and
f Sect. 48. By 28 Geo. 3. c. 38. s. 44. it is further enacted,
certificates to « That all cocquets for carrying wool, or any other the aforesaid
papcr'-'the0" " articles, from any port within the kingdom of Great Britain,
weight, &c of " or the isles aforesaid, shall be written on paper, and not parchthe wool, &c. « ment, and signed by three or more of the chief officers of such
in them?PreS " respective ports, and all certificates of landing the same again,
"
"
"
"
"
**
"
"
"
"

Persons insuring the conveySkmo forefn'
parts, liable to
the same penalo7wool"POrlCrS

Persons paying
for such insurance, liable to
ticVa^nd^o forfeit'the articles
insured.

in any other of the said ports, shall be written upon paper only,
and signed in like manner; and that all such wool, and other
the aforesaid articles, both at shipping and landing, shall be
weighed in the presence of the said officers giving such cocquets and certificates respectively, and that the exact weight,
marks, and numbers of such wool, and other the aforesaid articles, so shipped and landed, shall be likewise particularly expressed in the said cocquets and certificates, respectively, and
written therein, without any obliteration, erasure, or interlineation whatsoever."
+ Sect. 49. By 28 Geo. 3. c. 38. s. 45. it is further enacted,
" That all and every person and persons who by way of insu" rance or otherwise, shall undertake or agree that any sheep,
" vvool, or any other of the articles herein-before enumerated,
" shall be carried or conveyed to any parts beyond the seas,
" ^rom any |10rt or P'ace whatsoever within this kingdom, con" trary to the true intent and meaning of this act, or in pursu" ance of such insurance, undertaking, or agreement, shall deli" ver, or cause or procure to be delivered, any sheep, wool, or
" any of the said articles, in any parts beyond the seas, such
" person or persons, and all and every their aiders, abettors, and
" assistants, shall, upon his aud their conviction, be liable to be
" punished in the same manner as is herein-before directed with
" respect to the exporters of wool."
+ SecL 50' By 28 Geo- 3" C- 38> Sl 46' ll 1S furtncr enacted,
" That all and every person and persons whosoever, who shall
" pay or agree to pay any sum or sums of money for the in" sur'n8» conveying, or exporting any sheep, wool, or other the
" articles hereby prohibited from being exported, contrary to the
" true intent and meaning of this act, shall, upon his and their
" conviction, be liable to be punished in manner as herein-before
' " directed
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" directed respecting the exporters^ sheep or wool ; and more" over, such sheep, wool,*o» articles aforesaid, which shall be so
insured, shall become forfeited to the person or persons who
" shall sue for the same."
"
"
"
"
"

f Sect. 5 1. By 28 Geo. 3. c. 38. s. 47- it is further enacted,
That in case the insurer, conveyor, or manager of or in such
c
i
.i
. V
fraud, or the person or persons agreeing to insure, convey or
manage therein, do and shall, within the space of six months
after such transaction or agreement, first give notice thereof to
the commissioners of the customs in Great Britain for the time

Any person
col>ccrncd m
such insurance
giving informationto thecom™'^™,^0<^gV*
the sriCcp, &C.L

" being, so as the person or persons concerned with him, her, or or if the inform" them in such offence be convicted thereof, he, she, or they, so ""'J^;,"^,*
" first making such discovery, shall not only be clearly acquitted and thcprewiuma,C
" discharged of such offence, and from the punishment to which he, &c
" she, or they is or are liable by reason thereof, but shall also have,
" to his, her, or their own use, such sheep, wool, and other the
* articles herein enumerated, and which shall be insured, after
" the charges of prosecution are deducted, and shall likewise retain
*' and enjoy, to his, her, and their own use, the insurance money
" or reward, given or paid to him, her, or them therein ; and in
" case the party or parties insured shall, within the like space of
" six months, first make discovery thereof to the said commissioners
" of the customs, so as the person or persons concerned with
" him, her, or them in such offence, shall be convicted thereof,
" he, she, or they so first discovering, shall recover and receive
" back such insurance money or premium as he, she, or they
" have or hath paid upon such insurance or agreement ; and in
" case the said insurance money or premium shall not at the time
" of such discovery be actually paid, then the person or persons
" so first discovering is and are hereby saved harmless, and in" demnified from paying the same, or any part thereof, and all
" and every the agreement or agreements entered into for paying
" such monies is and are hereby declared to be null and void,
" and the person and persons so first discovering shall also be
" clearly acquitted and discharged of aud from the punishment
" hereby directed to be inflicted upon him, her, or them, and to
" which he, she, or they would have been otherwise liable."
t Sect. 42. By 28 Geo. 3. c. 38. s. 48. it is recited, " That
policies of insurance are commonly made on goods and merchandizes, as well as on ships and vessels, wherein the insurer
undertakes, in consideration of a premium given him by the
assured, to bear all the risk and hazard of the voyage, and it is
generally unknown to the insurers what sort of goods and mer
chandizes are laden on board any ship or vessel ; whereby it fre
quently may happen that insurances may be made on wool or
woollen yarn, or other the articles hereby prohibited to be ex
ported, to be carried from Great Britain to foreign parts, as well
as on the ships or vessels having on board such wool, woollen
yarn, or other articles : and whereas the discouraging of all such
insurances may be the means to prevent the fraudulent exporta
tion of such wool, woollen and worsted yarn, and other the said
herein-before enumerated articles :" it is therefore enacted,
" That all policies of insurance which shall be made on goods
" and

Policies of insuranee to be
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to foreign parts,
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" and merchandizes laden or to be laden on any ship or vessel
" bound from Great Britain to foreign parts, which shall after" wards appear to be wool, woollen or worsted yarn, or any of
" the before-enumerated articles hereby prohibited from being
" exported, shall be deemed and taken to be null and void, not" withstanding any words or agreement whatsoever, which shall
" be inserted in any such policy of insurance, and nothing shall
" be recovered by the assured from the insurer for loss or
" damage, or for the premium which shall have been given as the
" consideration for insuring such wool, woollen or worsted yarn,
" or such other articles ; any law, custom, or usage, to the con" trary notwithstanding."
&c?^f kin'"
ships to search
vessels, and
have shcep^c
on board without a licence.

when'setzed
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'
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t Sect. 53. By 28 Geo. 3. c. S8. s. 49. it is further enacted,
" That it shall be lawful for the master or commander, or any
" other commissioned or deputed officer of any of his majesty's
« ships or sloops, in any port, creek, or road, or in the open seas,
" w'tnm ^e linxits of the station which shall be assigned to any
" such ships or sloops, and he is hereby required to enter and
« search, or cause to be entered and searched, any ship, vessel, or
" boat, and if upon such search any sheep, wool, or any other of
" the said articles hereby prohibited from being exported, shall be
" found therein, and the master or commander of such ship,
" vessel, or boat, shall not immediately produce to the comman" der of such ship or sloop a lawful cocquet or warrant, licensing
" such articles to be carried coastwise, or to the said isles, or
" some of them, such commander is hereby directed to take and
" seize such ship, vessel, or boat, and to carry the same, together
" with the crew and cargo thereof, into some port in Great
" Britain, and there deliver the same into the custody of the col" lector and comptroller of such port."
f Sect. 54. By 28 Geo. 3. c. 38. s. 50. it is further enacted,
" That a'l the wool, and other the said articles hereby prohibited
" from being exported, found on board any ship, vessel, or boat,
" contrary to the intent and meaning of this act, and which are
" hereby declared to be forfeited, and which shall have been so
" seized by any of his majesty's ships or sloops, shall be lodged
" in the king's warehouse in such port where the same shall be
" taken or seized, or into which the same shall be brought, until
" condemned according to law, and being so condemned, such
" wool and other such articles shall be exposed publicly to
" sale, after sixty days public notice being given in writing
" at tne custom-nouse of the said port, and on the Royal Ex" change of London, by inch of candle, to the last and best
" bidder ; and all ships, vessels, or boats, that shall be so seized,
" and which are hereby declared to be forfeited, and which shall
" be condemned as aforesaid, shall, together with all their guns,
" tackle, furniture, and apparel, be exposed to sale in like man" ner, and the produce of the wool, or such aforesaid articles,
" ships, vessels, or boats, so sold as aforesaid, after deducting the
" expenses and charges of the prosecution and condemnation,
" shall be divided in manner following, (that is to say) one third
" part thereof to the commander or commanders, one third part
" to the officers of the ship or ships, sloop or sloops, that took the
" same,
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f< same, and the remaining third part to the mariners belonging
*' to such ship or ships, sloop or sloops, to be equally divided
" and paid amongst the said mariners, by the collectors of the
" said port, or such person or persons as shall be authorized to
" pay the same ; and that if such seizure shall be made upon the
" information of any person or persons not being a mariner on
" board any such ship or sloop so appointed to cruize, such in" former or informers shall not only be indemnified from the
" pains, penalties, and forfeitures, to which exporters of the said
" prohibited articles, their aiders and abettors, are liable, but
" shall also receive one third part of the produce of such sale or
" sales, after deducting the expenses attending the same, and the
" residue thereof shall be divided and distributed in manner as is
" before directed."
t Sect. 55. By 28 Geo. 3. c. 38. s. 51. it is further enacted, Penalty on
" That every commander of such ship or sloop neglecting his commanders of
" duty by this act required, shall lose and forfeit all pay and ?|X dafT?*"6
" wages due to him or them, and suffer six months imprison" ment, and be for ever incapable of serving his majesty in any
" office in the navy, customs, excise, or salt duties ; and that any
" person or persons giving information against any such com- informers of
" mander for neglecting his duty shall, on the conviction of such ,ucn neglect to
" offender or offenders, be entitled to receive and have the sum ^ 40i"
** of forty pounds, to be paid to such informer immediately after
" such conviction, by the commissioners of the customs, excise,
" or salt duties, or other his majesty's revenue as herein-after
" mentioned, with respect to forfeitures incurred by persons un" able to pay the same."
+ Sect. 56. By 28 Geo. 3. c. 38. s. 52. it is provided, \0 person, ex.
" That in order to prevent collusive seizures and agreements, and cept an officer
'* fraudulent practices, whereby the penalties and forfeitures in- fcc'to setzc"1*'
" flicted by this act may be evaded, it shall not be lawful for any sheep, &c.with" person or persons, except an officer of his majesty's customs, out a constable.
'* excise, or salt duties, who shall have cause to suspect that any
" sheep, wool, or any of the before-enumerated articles, and which
" are hereby prohibited from being exported, is or are carrying
*' or conveying, contrary to the directions and true intent and
" meaning of this act, to examine or seize such sheep, wool, and
" other the said enumerated articles, other than together and in
" company with a constable, or other officer of the peace, who are
" hereby required, on application being made to him or them,
" immediately to attend the person or persons applying for such
" assistance ; any thing herein-before contained to the contrary
" thereof in any wise notwithstanding."
t Sect. 57. By 28 Geo. 3. c. 38. s. 53. it is further enacted, Constables, &c.
" That if any constable or other officer of the peace, or if any ^e&le^ fjj^fr
" officer of his majesty's customs, excise, or salt duties, upon ap- ^I? *" °' "
" plication being made to him for that purpose, shall neglect, or
" refuse to attend any person or persons who shall make such ap" plication, or shall neglect his duty in the premises, every such
*' constable, or other officer of the peace, and officer of his tna" jesty's customs, excise, or salt duties, shall forfeit and pay for
" every such offence the sum of twenty pounds, one moiety
" wHereof,
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" whereof, when recovered, and after deducting the costs and
" charges of recovering the same, shall go to the person or per" sons suing for the same, and the other moiety thereof to the use
" of the poor of the parish or place where the offence shall have
Nothing in this " been committed : provided always, that nothing in this act conact to take
away the power " tained shall extend, or be construed to extend, to take away the
given to com " power hereby given to the commanders and officers of his mamanders of
" jesty's ships of war, or armed sloops, to take and seize any ship,
king's ships to
seize vessels, " vessel, or boat, having therein any sheep, wool, or other the said
" enumerated articles, the master or commander whereof shall not
&c.
" produce any such cocquet or warrant as aforesaid."
All persons acting under the
commissfonersof
customs, &c. to
be deemed their
officers.

+ Sect. 58. By 28 Geo. 3. c. 38. s. 54. " And to prevent any
dispute relating to the authority of any person or persons acting
as au orncer or as officers of the customs, excise, or salt duties in
this kingdom, for putting in execution this act," it is further enacted, " That every person who, by deputation, commission, or
" other instrument, under the hands and seals of the commis" sioners of the customs, excise, or salt duties in this kingdom,
" or the isles aforesaid respectively, shall be appointed to act as
" an officer or servant under them for putting this act in execution,
shall be esteemed an officer of the customs, excise, or salt
" duties respectively, to all intents and purposes whatsoever."

Persons making
collusive
seizures, &c. to
be subject to the
like penalties
as exporters
of wool ;

+ Sect. 59. By 28 Geo. 3. c. 38. s. 55. is is further enacted,
That if any officer of the revenue, or other person or persons,
shall, directly or indirectly, make any collusive seizure or infor
mation of any of the said articles hereby prohibited from be
ing exported, or any fraudulent or collusive agreement whatso
ever, whereby the owner or claimer thereof, their agents or
servants, or any offender or offenders against this act, may
avoid the forfeitures, punishments and penalties, or any part
thereof, incurred or inflicted by this act, he, she, and they shall,
upon conviction, be subject to the like penalties as are herein
before directed to be incurred by the exporters of wool ; and
every such information and seizure, and all the proceedings
thereupon had, shall be and are hereby declared to be for the
benefit only of the person or persons (not being an accomplice
or accomplices) who shall first discover such collusive infor
mation and seizure ; provided nevertheless, that any person
whatsoever, concerned in any such collusive or fraudulent
seizure or agreement, who shall first discover such his offence
to the commissioners of the customs for the time being, shall
be clearly acquitted and discharged thereof, provided he makes
such discovery within the space of three months after the
offence shall have been committed, and so as any one or more,
of his accomplices therein be convicted thereof; and if such
person first making such discovery as aforesaid, within the
time aforesaid, be not an officer of his majesty's rcveuue, or
owner of the goods, he or she shall, as a further encourage
ment for making such discovery, have and receive, to his and
her own use and benefit, the sum of forty pounds, the same to
be paid by the commissioners of the customs on the conviction
or convictions of such offender or offenders."
t Sect.
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zures, Sec. to
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sion.
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such collusion
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402.

(holing.
f Sect. 60. By 28 Geo. 3. c. 38. 8. 56. for the more effectual
putting this act in execution, it is further enacted, " That if any
" person or persons whosoever, putting this act in execution, shall
" be hindered, opposed, obstructed, molested, wounded, or
" beaten, in seizing or attempting to seize any sheep, wool, wool" fels, woolflocks, mortlings, shortlings, or any other species
" of goods before enumerated, by any person or persons whom" soever, either in the day or night, by land or water, which were
" intended to be exported, or which were carrying on board any
" ship or vessel contrary to this act, the person or persons who
" shall so hinder, oppose, obstruct, molest, wound, or beat, any
" such person or persons in the making, or attempting to make,
" such seizures as aforesaid, and also all and every other person
" or persons whatsoever, being armed with offensive arms or
" weapons, or wearing any vizard, mask, or other disguise, who
" shall rescue, or attempt to rescue, any sheep, wool, or other
" the goods aforesaid, which shall have been seized according to
" the directions of this act, every such person or persons that shall
" be convicted of any of the said offences shall, by order of the
" court before whom such offender or offenders shall be con" victed, be transported to some place beyond the seas for such
" term as such court shall think fit, not exceeding seven years ;
" and if any such offender or offenders shall return into Great
" Britain before the expiration of the time for which he, she, or
" they shall be so transported, contrary to the intent and mean" ing hereof, he, she, or they, so returning, and being duly con" victed thereof, shall suffer as felons, and have execution
" awarded against them, as persons attainted of felony, without
" benefit of clergy.
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f Sect. 6l. By 28 Geo. 3. c. 38. s. 57. it is further enacted, Persons offering
" That if any person or persons whosoever shall offer or promise bribcs tocon" to give any bribe, or recompense or reward whatsoever, to any evasiononhis
" officer or officers of the customs, excise or salt duties, or to any act to forfeit
" persons whomsoever, to connive at, or permit the exportation 300'•
" of the concealment of any sheep, wool, or other the articles
" hereby prohibited from being exported, or the removing there" of, contrary to this act, or to conceal or connive at any other
" act whereby any of the provisions hereby made may be evaded
" or broken, every such person or persons so offending shall, for
" every such offence (whether the same offer, proposal, or pro" mise, be accepted or performed or not), forfeit and pay the
" sum of three hundred pounds, to be recovered and applied to
" the use of him, her, or them, who shall inform or sue for the
" same, by action of debt, bill, plaint, or information, in any of his
" majesty's courts of record at Westminster, wherein no essoin,
" protection, or wager of law, or more than one imparlance, shall
" be allowed."
t Sect. 62. By 28 Geo. 3. c. 38. s. 58. it is further enacted, Officers of the
" That every officer of his majesty's excise, customs, or salt ei"CplinCl|,e;r
" duties, neglecting the duty by this act required, or compound- d^^toTuffcr'
" ing for any ship, vessel, sheep, wool, or other the articles here- the same
*' in-before mentioned, and which are by this act directed to be punishment »s
" forfeited, shall be deemed aiders and abettors in the exporta- "ool
vol. I.
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" tion of sheep, wool, and other the articles aforesaid, which are
" hereby prohibited from being exported, and suffer the punish" ment herein enacted against the exporters thereof."
Bonds not to
be chargeable
with stamp
duties.

+ Sect. 63. By 28 Geo. 3. c. 38. s. 59. it is provided, " That
all bonds taken, or to be taken, in pursuance of this act, shall
not be chargeable with any of the duties upon stamped vellum,
parchment, or paper, any law or statute made, or to be made,
to the contrary notwithstanding."
In all prosecu
f Sect. 64. By 28 Geo. S. c. 38. s. 60. it is further enacted,
tions the proof " That in all questions, prosecutions, suits, and informations,
to lie upon the
" which shall happen to arise or be commenced, brought, sued,
defendant.
" or prosecuted, between or against any person or persons for any
" thing done or committed, or neglected to have been done, cou*' trary to the directions, true intent, and meaning of this act,
'' touching or concerning the sheep, wool, or other articles here'' by prohibited from being exported, it shall not be necessary for
" the prosecutor, or person or persons commencing, bringing, or
" prosecuting any such suit, indictment, or information, nor shall
" he, she, or they be obliged or required, upon any hearing or
" trial thereof, to prove that such sheep was or were of the breed
" of this kingdom, or that such wool was of the growth of this
" kingdom, but that, without any such proof, upon every such
" hearing and trial, it shall be held, deemed, and taken, that such
" sheep was or were of the breed of this kingdom, and such wool
" of the growth of this kingdom, unless the contrary shall be
" proved by or on the part of the person or persons who shall
" happen to be defendant or defendants in or upon any such
" hearing or trial, any law or usage to the contrary notwithstand** ing."
Prosecutions
t Sect. 65. By 28 Geo. 3. c. 38. s. 61. it is further enacted,
may be com
"
That
all actions, suits, prosecutions, and informations, to be
menced in any
court of record " had and commenced upon this, or upon the said recited act of
at Westminster, " the ninth and tenth year of his late majesty King William
he.
" the Third, for or in respect of any offence or offences done or
" committed against this or the said recited act, or for or in re" spect of any penalty or forfeiture in or by the said acts, or
" either of them, imposed or inflicted, shall and may be entered
" and prosecuted (except where it is in this act otherwise di" rected) in any of his majesty's courts of record at Westminster,
" or in the court of exchequer in Scotland, or in any court of
" oyer and terminer, great session, or gaol delivery, or at the
" quarter-sessions of the peace, or before any two justices of the
" peace for any county, city, or place in this kingdom, in a sum" mary way, at the election of the seizer or informer, wherein no
" essoin, protection, or wager of law, shall be allowed, or any
" more than one imparlance."
No prosecu
tion to be pro
ceeded upon in
a summary way
for more than
200i.

"
"
"
"

t Sect. 66. By 28 Geo. 3. c. 38. s. 62. it is provided,
" That no prosecution or information shall be had, commenced,
" brought, or proceeded upon, before any two such justices of
" the peace in a summary way, where the seizure, penalty,
" or forfeiture then claimed shall exceed, in the whole, the sum
" of two hundred pounds."
t Sect.
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f Sect. 67. By 28 Geo. 3. c. 38. s. 63. it is further enacted,
« That the said justices who shall be assembled at any such
" general quarter-sessions of the peace, and also such aforesaid
" two justices, shall, and they are hereby empowered and re
" quired to, order and direct all such ships, vessels, goods,
" carriages, and cattle, as shall be by them declared to be for" feited, and which shall have been seized by virtue of this or the
" said recited act, to be publicly sold to the highest bidder, at
" such time and place as they shall think proper and direct ; and
" also, by their order or warrant, to levy all and every the penal" ties and forfeitures which shall have been incurred by any
" offender or offenders against this or the said recited act, and
" also all such costs as shall have been awarded upon any appeal
" touching the same, by distress and sale of the goods and
" chattels of such offender or offenders, rendering the overplus
" (if any) to the owner and owners of such goods and chattels,
" after deducting the reasonable charges of such distress and
--' sale."
+ Sect. 68. By 28 Geo. 3. c. 38. s. 64. it is further enacted,
" That one clear moiety of the respective seizures, penalties, and
" forfeitures (except the penalties of the bonds) by this act di-
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" rected to be inflicted upon offenders against the same (except
" such as are by this act otherwise directed and applied) shall,
" when recovered, be paid and applied to such person or persons
" who shall give such information to any officer of his majesty's
" customs, excise, or salt duties, as may be the means of re" covering the same ; and that after deducting the expenses of
" recovering such penalties, the remainder of the other moiety
" shall be paid to the officer or officers assisting in making any
" such seizures ; but that in case any officer or officers of his ma" jesty's customs, excise, or salt duties, shall make any of the
" seizures herein-before directed without information, then, after
" deducting the expenses of recovery as aforesaid, the remainder
" of such produce shall be paid to the officer or officers seizing
" the same."
+ Sect. 69. By 28 Geo. 3. c. 38. s. 65. it is further enacted, Persons export" That it shall any may be lawful to and for any officer or officers ing sheep, &c.^
" of his majesty's customs, excise, or salt duties, constables, and |°re Justice,
" other officer or officers of the peace, and for all persons acting who may com" in their or any of their aid or assistance, to stop, arrest, and de- mitthemto
" tain all and every the person and persons who shall be found 6ao1, &c"
" actually exporting, or attempting to export, any sheep, wool, or
" any other the said herein-before enumerated articles, or who
" shall be aiding, abetting, or assisting in the exporting, or at" tempting to export the same, or any of them, and him, her, and
" them, to carry and convey before one or more of his majesty's
" justices of the peace near to the place where the offence shall
" be committed or done, and the justice or justices shall, if he or
" they see cause, commit the person or persons so brought be" fore him or thein to the county gaol or house of correction
" until the next general quarter-sessions of the peace to be holden
" for the same country, riding, division, or place, there to be tried
" and dealt with as by this act is directed ; and the justices at
pp2
" such
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such sessions are hereby authorized and required to examine,
hear, try, and determine all and every such offence and offences,
and, upon conviction of the offender or offenders, to punish
him, her, or them in manner herein-before mentioned."
Persons conveyf Sect. 70. By 28 Geo. 3. c. 38. s. 66. it is further enacted,
ing offenders be^ " That the officer or officers, person or persons, who shall convey
fore justices to
" any offender arrested by the authority of this act before any
enter into re
cognizances to "justice of the peace as aforesaid, shall, in case such offender
prosecute.
" shall be committed to prison as aforesaid, enter into recognj," zance to his said majesty, his heirs and successors, before such
" justice, in the sum of forty pounds, conditioned to appear at
" such general quarter-sessions of the peace, and to prosecute
" the person or persons so committed."
Where goods
f Sect. 71 . By 28 Geo. S. c. 38. s. 67. it is further enacted,
arc insufficient ." That if it shall appear to the satisfaction of the justices before
to answer pe
cuniary penal " whom any offenderor offenders shall be convicted of any of the
ties, the of
" offences herein-before mentioned, for which only a pecuniary
fender may be " penalty is hereby imposed, either by the confession of the party
committed.
" convicted, or by the testimony of a credible witness, that such
" offender or offenders have not nor hath goods or chattels suffi" cient to answer the penalty or penalties against him, her, or
*' them recovered, then, without giving any warrant for the pur" pose, or if such penalty or penalties cannot be wholly levied by
" virtue of the warrant or warrants which shall be for that pur" pose issued, the justices who shall have convicted such offender
" or offenders, or any 'other two justices of the same county, divi" sion, borough, town, or place, upon proof thereof, shall and
" lawfully may commit every such offender or offenders to the
" common gaol or house of correction of the county or place in
" or for which such justice or justices shall then act, there to re" main, without bail or main prize, for any time not exceeding three
" calendar months, unless the whole of such penalty or penalties
" shall be sooner paid."
Justices may
f Sect. 72. By 28 Geo. 3. c. 38. s. 68. it is provided, " That
accept security " if any offender ordered to be committed to prison under or by
for pecuniary
" virtue of this act, for any offence for which a pecuniary penalty
penalties.
" alone is hereby imposed, shall, before his actual commitment to
" prison, procure security to be given by two sufficient sureties,
" to the satisfaction of the justices before whom he shall have
" been convicted, for payment of the penalty or penalties by him
" incurred, with the charges incident to his conviction, within the
" space of fourteen days, exclusive of the day of conviction, then
" and in such case it shall and may be lawful for such justices to
" accept such security; and upon non-payment thereof, at the
" time stipulated for that purpose, it shall and may be lawful to
" and for the same justices, or any other two justices of the
" peace for the same county, division, or place, to cause the party
" convicted, and his sureties, to be apprehended by warrant or
" warrants under his or their hands and seals, and them, and each
" and every of them, to commit to the common gaol or house of
" correction of the county, division, or place, in or for which such
"justices shall act, for such space of time as the the party con" victed was subject and liable to have been imprisoned, iu case
.
" no
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" no such security had heen given, unless such penalty and charges
" shall be sooner paid."
:
f Sect. 73. By 28 Geo. 3. c. 38. s. 69. it is also provided* Appeal' f™m.
" That if any person or persons who shall be convicted of any ^"to the* bC
" of the offences in this act herein-before mentioned, shall think quarter-ses" himself Or themselves aggrieved by the judgment or deter- «iom, on t«o_
" mination of such justices of the peace, upon any complaint or '"torecognt-1"8
" information brought or made before them, it shall and may be nances ;
" lawful to and for any such person or persons to appeal to the
" next general or quarter sessions of the peace to be held for the
" county, division, or place in orfor which such justice or justices
" shall have acted, such person or persons giving, and being
" hereby required to give, within fourteen days then next after
" such conviction, notice in writing to the informer or informers
" of such appeal, and shall and do at the time of making such
" appeal, with two sufficient sureties, enter into recognizances
" before the same justice or justices of the peace, to appear and
" prosecute such appeal at the said general or quarter sessions,
" and abide by the order and determination of the same court,
" and to pay the costs and charges thereby awarded against such
" person or persons (if any) ; and every such appeal shall, by the
" said court of general or quarter sessions, be examined, and the
f circumstances of the case fully inquired into, and the matter
"heard and determined; and incase such judgment, determina*' tion, or conviction, so appealed against, shall be affirmed, the
" party so appealing shall pay unto the informer or informers
" double costs, to be ascertained by the order of the same court."
t Sect. 74. By 28 Geo. 3. c. 38. s. 70. it is also provided,
" That in case the person or persons so appealing shall pay the
'.' penalty under any such conviction as aforesaid into the hands
* of the said justices by way of deposit, or shall be committed
" to prison, such person or persons shall and may appeal to the
*' said general or quarter-sessions, on his or their entering (without
" sureties) into such recognizances as herein-before mentioned,
" and remaining in prison in the mean time, or depositing such
" penalty into the hands of the said justices, there to remain
*' until the merits of the said appeal shall be heard and deter" mined."

and if the ap,'e,J[a,|1tt.p„r bc°
;a prison, without sureties.
•

+ Sect. 75. By 28 Geo. 3. c. 38. s. 71. it is further enacted, justices may
" That every information to be made under this act shall be made summon wit" upon oath ; and that it shall and may be lawful to and for the nesscJ"justice or justices before whom any complaint or information
" shall have been so made, to summon before them, at the in" stance of either party, any person who shall, in their judgment,
" appear to be a necessary witness for either or any of the said
** parties upon the said complaint or information, to appear be" fore him or them, at a time and place to be specified in the
" summons ; and the person so summoned shall appear at the
" time and place specified, and submit in all things to be examined
" as a witness in the premises."
t Sect.
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t Sect. 76. By 28 Geo. 3. c. 38. s. 72. it is further enacted,
Penalty on
receiving more " That in case any person or persons shall receive or take any
than the limited " greater fees for any sufferauce, license, or certificate, or other
fees.
" matter herein directed, than the sum or fee herein for that pur" pose limited, the person or persons offending therein shall
" forfeit and pay to the party aggrieved, the sum of five shillings
" for every one penny which shall be taken over and above the
" sum hereby allowed to be taken, and so on after that propor" tion."
Persons prose
cuted to give
bail. "

t Sect. 77. By 28 Geo. 3. c. S8. s. 73. it is further enacted,
That in case any person shall be prosecuted in any of his ma"esty's courts of record at Westminster for any penalty incurred
'if
' by this act, a capias shall and may issue, the first process spe" cifying the sum of the penalty sued for, and the person or per
" sons so sued shall be obliged to give good and sufficient bail
" and security, by natural-born subjects or denizens, to the
" officer serving or executing such process against him or them,
" to appear in the court out of which such capias shall issue, at
" the day of the return of such writ, to answer such suit or pro" secution, and likewise shall, at the time of such appearance,
" give sufficient bail or security, by such persons as aforesaid, in
" the said court, to answer and pay the forfeitures and penalties
" incurred for such offence or offences, in case he or they shall
" be convicted thereof, or to yield his or their bodies to prison."

Actions to be
tried by a jury
of freeholders
of a different
county from
that wherein
the fact was

t Sect. 78. By 28 Geo. 3. c. 38. s. 74. for the better and more
impartial trials of all actions and informations which shall be
commenced or prosecuted by virtue of this act, it is further
enacted, " That such actions and informations shall be tried in
" any of his majesty's courts of record, by a jury of good and
" lawful freeholders, to be summoned out of any other county
" than that wherein the fact shall be committed."

If persons im
prisoned for
want of bail re
fuse to plead to
informations,
for one term,
judgment to be
entered against

t Sect. 79- By 28 Geo. 3. c. 38. s. 75. it is further enacted,
" That if any person or persons shall be in prison for want of
" sufficient bail for any of the pecuniary penalties herein-before
" inflicted, and shall refuse to appear or plead to a declaration
" or information to be delivered to such person or persons, or to
" the gaoler, or keeper, or turnkey of the prison, at the said prison,
" for any of the aforesaid penalties, for the space of one term,
" judgment shall be entered against him by default."

When there
have not been
made any seiz
ure out of
which to reward
prosecutors, the
commissioners
of the revenue
to recompense
tliem as herein
mentioned.

f Sect. 80. By 28 Geo. 3. c. 38. s. 76. it is further enacted,
" That if any person or persons, offender or offenders, shall be
' convicted for any of the offences specified in this act, and there
' shall happen to have been no seizure whereby the informer or
prosecutor can be rewarded, then, and in such case, it shall
1 and may be lawful for the respective commissioners of the cus
toms, excise, or salt duties, or other his majesty's revenue, and
they are hereby respectively required to cause one shilling per
pound weight for all such of the said articles for which such
offender or offenders shall be convicted, or the sum of forty
pounds in case the quantity cannot be known, to be paid by
" the
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" the receiver-general of the revenue under the management of
" the respective commissioners, out of any public money in his
" hands ; and the money paid by any receiver-general, cashier, or
" other officer as aforesaid, shall be accepted of and allowed in
" his account as so much money paid to his majesty, and every
" such officer is and shall be hereby discharged thereof accord" ingly ; any law, custom, or usage, to the contrary notwith" standing."
"
"
"
"
"

t Sect. 81. By 28 Geo. S. c. 38. s. 77. it is provided, " That Prosecutions to
no person or persons whatsoever shall at any time hereafter be J*5 c"mmenc<-'d
liable to be prosecuted for any offence, act, matter, or thing
3
done or committed contrary to this act, unless such prosecution
shall be commenced within the space of three years next ensuing the offence committed."

t Sect. 82. By 28 Geo. 3. c. 38. s. 78. it is further enacted, The first three
" That the better to encourage persons to discover the exporters pera°^'-con"
" of sheep, wool, or other the articles before enumerated, and porti„g 5i,eep,
" which are hereby prohibited from being exported, the first three &c. not being
" persons who shall have been aiding, abetting, or assisting in theowne". who
a
'
*
r i_
1
c .u
-J slla" "'form
" carrying out or exporting of sheep, wool, or any of the said thereof, to be
" articles, who shall give information thereof to any justice of the exempted from
" peace within this kingdom, whereby the punishment and penal- Pena|tles;
" ties appointed by this act may be inflicted and recovered,
" the party or parties so discovering (not being owner or part
" owner of the said sheep, wool, or other the articles as afore" said) shall not suffer any of the said penalties or punishments
" herein-before mentioned : provided always, that if any owner and also the
" of any ship or vessel, or any master, commander, or mariner, or °^
&c,' °*
" person aiding or assisting in loading any ship, vessel, or boat, ihe conditions"
" knowing of such exportation of sheep, wool, or any of the herein men" articles before enumerated, and which are hereby prohibited tioncd.
" from being exported, shall, within three months next after the
" knowledge thereof, or after his return into the kingdom of
" Great Britain, give the first information thereof before any of
" the barons of the court of exchequer for the time being, or be" fore the head-officer of any port where he shall first arrive, or
before any justice or justices of the peace, upon his or their
" oath, of the number and quantity of the said articles so carried,
" conveyed, and transported, and by whom, where, and in what
" ship or vessel, and shall enter into recognizance to his said
"' majesty, his heirs and successors, with two sufficient sureties,
" before any justice of the peace, in the sum of forty pounds
" each, personally to appear and give evidence of the same, then
" such owner and owners, master, commander, mariner and
" mariners, or other person or persons so aiding or assisting
" therein, shall not be liable to any of the penalties or forfeitures
" in this act contained or enacted for the offence aforesaid, but
" shall be, and is and are hereby enabled to recover and receive
'* such benefit and advantage as is appointed to be received and
" allowed by this act on conviction of such offenders."
t Seer. 83. By 28 Geo. 3. c. 38. s. 89. it is further enacted, j^'j""*
'* That if any person or persons who shall claim the benefit of joMciamung*'*
" this
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<« this act, shall, after such claim, bring or commence, or cause to
" De brought or commenced, any action, plaint, information, or
" other prosecution whatsoever, against any officer of his majesty's
«' navy, or in the service of the customs, excise, or salt, or other
" Person wn0 sna" have aided or assisted any such officer, for or
" concerning any act, matter or thing, done or committed by them,
« or aDy Qf them, on occasion of, or for or by reason or means
" of any of the offences, frauds, misdemeanors, or other matters
" or things intended to be released and discharged by this act,
" such claim is and shall be deemed to be an absolute discharge
" and release to every such officer, or other person, pf and . from
" air and every such actions, suits, and prosecutions; and such
" officer and other person may plead the general issue, and give
" the special matter in evidence ; and the said officer or other
" person shall recover his costs of suit against the person or per" sons so bringing or commencing such action or prosecution."

Act not to exf Sect. 84. By 28 Geo. 3. c. 38. s. 90. it is provided, " That
*har e'o'fan 'S* " no'n'nS ln this act contained shall extend, or be construed to
seizure of wool, " extend, to discharge or release any seizures of wool, or any
&c or any pro- " other the said herein-before enumerated articles, or of any
deCUendiun0,&c " sn'Ps» vesse's> boats, horses, waggons, carts, carriages, or other
in respecfto
" thing whatsoever, or any prosecution now depending for the
such parts of " forfeiture of such wool, or any other the said herein-befines as belong «< fore enumerated articles, ships, vessels, boats, horses, wagto the informer;,.
.
•
r •
,
,
.
" gons, carts, carnages, or other thing, under any act or acts of
" parliament now in force" against the exportation of live sheep,
" wool, or any other the said herein-before enumerated articles,
_»
" nor to acquit, release, or discharge any judgment or judgments,
" where the monies or other things recovered have been actually
" levied, or the body or bodies of the offender or offenders now
" in custody, or which have been taken in execution before the
" making of this act, nor to acquit, release, or discharge any in" formation which has been already entered, or any action or suit
" which has been already commenced or brought against any per" son or persons for the recovery ofany penalty, fine, or forfeiture,
" incurred by any offence committed by him or them against any
" such act or acts of parliament, verdict or verdicts obtained, or
"judgment or judgments recovered thereon, in respect to such
" part thereof as belongs to or has been usually allowed and paid
" to the officer of his majesty's navy, or in the service of the cus" toms, excise, or salt, (at whose instance the prosecution is or
" was carried on,) according to the mode in which such suit or
but such suits " suits hath or have been commenced and carried on; but such
may be pro«« information, suit, verdict or verdicts, or judgment or judgments,
ceeded on,
«, snajj an(j mav jje proceeded upon as originally commenced, en" tered, and proceeded upon, without any alteration in the pro" ceedings upon such information, suit, verdict or verdicts, judg" ment or judgments, for the recovery in due course of law of
" such part of the penalty or forfeiture incurred, as belongs to or
" has been usually allowed and paid to such officer of his ma" jesty's navy, or in the service of the customs, excise, or salt, at
" whose instance the prosecution is or was carried on, according
" to
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" to the mode in which such suit or suits hath or have been
" carried on."
t Sect. 85. By 28 Geo. 3. c. 38. s. 91. it is further enacted, Limitation of
" That in case any action, suit, or information shall be com" menced, brought, and prosecuted on account of the seizure of
" any ship, vessel, or boat, waggonj cart, carriage, horse, or other
" beast of burthen, or of any sheep, wool, woolfels, woolflocks,
" mortlings, shortlings, worsted, bay, or woollen yarn, cruels, or
" wool slightly manufactured, or mattresses or beds stuffed with
" combed wool, or wool lit for combing or carding, fullers' earth,
" fulling-clay, or tobacco-pipe clay, as illegally carried or ex" ported, or intended or attempted to be exported, or for any
" matter, cause, or thing done, committed, or executed by virtue
" of this act, or any clause or article herein contained, such action
" shall be commenced within six months after the fact committed,
" and not afterwards, and shall be laid in the proper county where
" the fact was done or committed ; and the person or persons so
" sued may file common bail, or enter a common appearance,
" and plead the general issue, not guilty, and may give this act,
" and the special matter, in evidence at the trial, and that the
* same was done in pursuance and by the authority of this act :
" and if upon the trial it shall appear to be so done, the jury shall
" find for the defendant or defendants ; and in such case, or if
" the said plaintiff or plaintiffs, or prosecutors, shall become non" suit, or suffer discontinuance, or if upon demurrer judgment be
" given against the plaintiff, the defendant or defendants in any Treye C0JlJ
* such case shall recover treble costs, which he or they shall
" sustain by his or their defence to such action or suit ; and that If . an aaion
" in case any information shall be commenced and brought to fora seixurc.a
" trial on account of any seizure which shall be made under or verdict be found
" by virtue of this act, wherein a verdict shall be found for the j^^]0^™^'
" claimer thereof, and it shall appear to the judge or court before entitled to costs
" whom the same shall be tried that there was a probable cause if there ™ a
" of seizure, the judge or court before whom the said informa- f ™j^?nc*"t5e
" tion shall be tried, shall certify on the record that there was a
" probable cause for the prosecutor making such seizure, in such
" case the defendant shall not be entitled to any costs of suit
" whatever, nor shall the person or persons who made any such
" seizure be liable to any action, indictment, or other suit or pro* secution, on account thereof ; and that in case any action, in* dictment, or other prosecution, shall be commenced and
* brought to trial against any person or persons whatsoever,
" which shall be made under or by virtue of this act, wherein a
" verdict shall be given against the defendant or defendants, if
" the court or judge before whom such action or prosecution
" shall be tried shall certify on the said record that there was a
" probable cause for such seizure, then the plaintiff, besides the
" ship or goods which shall happen to be seized, or the value
" thereof, shall not be entitled to above two-pence damages, nor
" to any costs of suit, nor shall the defendant in such prosecution
" be fined one shilling."
t Sect
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Dyer».Halnsf Sect. 86. It hath been adjudged, that the 28 Geo. 3. c. 38.
3 Tcr' Re
S*
which enacts, " That any information shall be tried by
6i"m P
" a jury t0 De summoned out of another county than that where
" the fact was committed," means that the trial shall be had in
another county.
Dyerv. Hainst Sect. 87. It is also decided, upon the said statute, 28 Geo. 3.
worth, 3 Term c. 38. s.31. that the court out of which the record issues is to give
P" 6U*
judgment, and not the court of nisi prius where it is tried.
3 Term Re
6U.
'

f Sect. 88. It is also decided, upon the 28 Geo. 3. c. 38. 8. 31.
that it is an offence to press together yarn made of wool.

3 Term. Rep.

t Sect. 89. It also seems, that a declaration or information on
tnj3 statute neeti not aver that the pretended manufacture was in
such a state as might be reduced to and used as wool again.
3. Fraudulent Bankruptcy.

Bankrupts not
t Sect. 1 . By 5 Geo. 2. c. 30. s. 1 . it is recited, " That bankmrrendcring
rupts have not only refused to surrender themselves to the
within forty-two commissioners, and to discover and deliver up their estate and
aj s no ce, effects to the said commissioners for the benefit of their creditors,

fo min to
the statutes,

but have carried away and concealed the same in such manner,
that the said commissioners have not been able to seize the same,
to the manifest wrong and injury of their creditors, and to the
great discouragement of trade;" and enacted, " That if any per" son or persons, who shall become bankrupt, and against whom
" a commission of bankrupt under the great seal of Great Britain
" hath been awarded and issued out, whereupon the person or
" persons against whom such commission hath issued or shall
" issue, have or hath been or shall be declared bankrupt or bank" rupts, shall not within forty-two days after notice thereof in
" writing, to be left at the usual place of abode, to such person
" or persons, or personal notice, in case such person or persons
" be then in prison, and notice given in the London Gazette,
" that such commission or commissions is, are, or have been
" issued, and of the time and place of a meeting of the com" missioners therein named, or the major part of them, surrender
" him, her, or themselves to the said commissioners named in
" the said commission, or the major part of them, and sign or
" subscribe such surrender, and submit to be examined from
" time to time upon oath, or, being of the people called quakers,
" upon the solemn affirmation by law appointed for such people,
" by and before such commissioners, or the major part of them,
" by such commission authorized, and in all things conform to
"
several statutes already made and now in force concerning
" bankrupts ; and also upon such his, her, or their examination
" fully and tfuly disclose and discover all his, her, or their effects
" and estate real and personal, and how and in what manner, to
" whom and upon what consideration, and at what time or times,
" he, she, or they have or hath disposed of, assigned or trans" ferred any of his, her,, or their goods, wares, merchandizes,
" monies, or other estate and effects (and all books, papers and
" writings relating thereunto) of which he, she, or they was or
" were
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" were possessed, or in or to which he, she, or they was or
" were any ways interested or intitled, or which any person or
" persons had, or hath or have had in trust for him, her, or them,
" or for his, her or their use, at any time before or after the
" issuing of the said commission, or whereby such person or per" sons, or his, her, or their family or families, hath or have, or
" may have or expect any profit, possibility of profit, benefit or
" advantage whatsoever, except only such part of his, her, or their
" estate and effects as shall have been really and bonafide before
" sold or disposed of in the way of his, her, or their trade and
" dealings ; and except such sums of money as shall have been
" laid out in the ordinary expense of his, her, or their family or
" families ; and also upon such examination deliver up unto the
" said commissioners by the said commission authorized, or the
'' major part of them, all such part of his, her, or their the said
" bankrupt's goods, wares, merchandizes, money, estate, and
" effects, and all books, papers, and writings, relating thereunto,
" as at the time of such examination shall be in his, her, or their
" possession, custody, or power (his, her, or their necessary wear" ing apparel, and the necessary wearing apparel of the wife and
" children of such bankrupt only excepted) ; then he, she, or
" they, the said bankrupt or bankrupts, in case of any default and
" wilful omission in not surrendering and submitting to be examined
" as aforesaid, or in case he, she, or they shall remove, conceal,
" or embezzle any part of such his, her, or their estate real or
" personal, to the value of twenty pounds, or any books of account,

or embezzling
goods to the
v*!u(e ^ fcron
gul J 0 e onjr-

"
"
"
"
"
"
"

fjoods cf bani;.
rupts condemned to goto
1C cre ' ors'

papers or writings relating thereto, with an intent to defraud
his, her, or their creditors (and being thereof lawfully convicted
by indictment(l) or information), shall be deemed and adjudged
to be guilty of felony, and shall suffer as felons, without benefit
of clergy, (2) or the benefit of any statute made in relation to
felons ; and in such cases such felon's goods and estate shall go
and be divided among the creditors seeking relief under such

" commission ; any law, usage, or custom to the contrary thereof
" in anywise notwithstanding."
t Sect. 2. By 5 Geo. 2. c. 30. s. 2. it is provided, " That the Number and
" said commissioners, authorized as aforesaid, shall appoint, limiiation of
" within the said forty-two days so appointed as aforesaid for """"S8,
" the bankrupt to. surrender and conform as aforesaid, not less
" than three several meetings for the purposes aforesaid, the last
" of which shall be on the forty-second day hereby limited for
" such bankrupt's appearance ; except on commissions already
" issued since the fourteenth day of May, one thousand seven
" hundred and twenty-nine, where the person or persons against
" whom such commission issued has or have before surrendered
" and submitted to be examined ; in which case the said com" missioners
(1) This word was printed " judgment" in most " to be transported beyond the seas for life, or for
of the editions of the Statutes, but upon reference to " such terra, not less than seven years, as the court
the Parliamentary Roll it was found to be properly J' before which such persons shall be convicted
" indictment."—1 Taunton, 71.
" shall adjudge ; or shall be liable, in case the said
(?) By stat 1 Geo. 4. c. 115. s. 1. so much of " court shall think fit, to be imprisoned only, or ira5 Geo. 2. as inflicts the punishment of death is " prisoned and kept to hard labour in the common
repealed, and by sect. 2. it is enacted, "That the " gaol, penitentiary bouse, or house of correction,
"• persons guilty of the above offence shall be liuble " for any term not exceeding seven years."
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"
"
"
"
"
"

missioners, authorized as aforesaid, sliall appoint only one
sitting more for the purposes aforesaid, unless the assignee or
assignees of the estate of such bankrupt shall think more sittings
necessary, and desire the same, and three weeks' notice at least
shall be given in the London Gazette of the time and place of
such meetings."
Lord Chancellor + Sect. 3. By 5 Geo. 2. c. 30. s. S. it is also provided, " That
may enlarge the « ;t snau anfj mav jje iawf„r to and for the lord chancellor or lord
time for surrcn' - ...
" keeper, or commissioners for the custody of the great seal of
dcring.
" Great Britain for the lime being, to enlarge the time for.
" such person or persons surrendering him, her, or themselves,
" and disclosing and discovering his, her, or their estate and
" effects as aforesaid, as the said lord chancellor, lord keeper, or
" such commissioners shall think fit, not exceeding fifty days, to
" be computed from the end of the said forty-two days, so as.
" such order for enlarging the time be made by the said lord
" chancellor, lord keeper, or such commissioners, six days a£
" least before the time on which such person or persons was or
" were so to surrender him, her, or themselves, and make such
" discovery as aforesaid."
1 Peer Wins.
610.

t Sect. 4. It seems to be clearly agreed, that a bankrupt's wife
cannot be examined on the part of the prosecution on an indict
ment for this offence.

Ex parte Lingard,
1 Atk. 240.

+ Sect. 5. It seems also, that if, between the opening of the
commission and the time appointed for the bankrupt's surrender,
the commissioners, on the examination of witnesses, have reason
to believe that he is secreting his effects, they may, after his re
fusal to attend their summons to surrender, immediately certify
the fact to a judge of the King's Bench, who may grant his war
rant for apprehending the bankrupt, and committing him to
Newgate.
+ Sect. 6. It is clear, however, that a bankrupt examined be*
fore the commissioners is not bound to answer any tiling which
tends to accuse himself.

5 Mod. 309.

Cooke, B. L.
1 Salk. 348.
1 Bl. Rep.
1144.
2 Stra. 880.

+ Sect. 7. It is agreed, that the court of Chancery will not lend
its aid to a prosecution on this statute, by ordering the clerk
under the commission to attend the trial and produce the pro
ceedings.

4. Of Fraudulent Insolvency.
Creditor may
By 28 Geo. 2. c. 13. s. 39. it is recited, " That several personcr^o*deliver 8ons w'1° are Pr'8oners f°r debt choose rather to continue in
in a schedule of prison, and spend their substance there, than discover and deliver
his estate and up to their creditors their estates or effects, in order to the satis
effects.
faction of their just debts:" and therefore enacted, " That it
" shall and may be lawful to or for any one or more of the cre" ditors of any prisoner, upon twenty days' notice in writing to be
" given to such prisoner, and the person in whose custody he or
" she is, to require the sheriff or sheriffs, gaoler or gaolers, or
" keeper of the prison wherein such prisoner is detained, to
" bring such prisoner before the justices, at their next general or
" quarter-sessions
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" quarter-sessions of the peace, or any adjournment thereof, for
" the respective county, riding, division, city, town, or liberty,
" together with a copy or copies of the cause or causes of his or
" her detainer; and such prisoner, coming before such justices,
" at their said general or quarter-sessions held as aforesaid, shall,
" at the desire of any one or more of his or her creditors, at
" whose suit he or she appears to be detained, be obliged to
" deliver in upon oath, and subscribe the like schedule of his or
" her estate or effects, to be vested, assigned, and equally divided,
" for the benefit of his or her creditors, in like manner as persons
" desiring to take the benefit of this act are required to do, sub
ject to the same penalty of being adjudged a felon, and suffer" ing as such, without benefit of clergy, on conviction of wilful
" perjury therein, as the said other prisoners are hereby subjected
" to; and shall, upon such discovery, to the satisfaction of the Prisoncrmaking
" said justices, in their said general or quarter-sessions held as discovery to be
" aforesaid, or the major part of them, be discharged and set at
"gC "
" liberty, in the same manner, and with the same benefit of
" making use of their discharge, as is hereby provided for pri" soners seeking their discharge under this act; and if any such
" prisoners, so brought up as aforesaid, shall neglect or refuse to On refusal to
" deliver in and subscribe such schedule within four days, he, "^^J*™''
" she, or they so neglecting or refusing, shall, upon conviction fcion.
" thereof, be adjudged guilty of felony, and shall suffer deatli as
" a felon, without benefit of clergy."
And by the insolvent act of the 1 Geo. 4. c. 1 19- by which a
prisoner seeking to obtain his release from prison under the pro
visions of that act, is directed to make out a schedule of all his
property, it is enacted by s. 23. " If any prisoner shall, with in" tent to defraud his creditors, wilfully and fraudulently omit in
" his schedule, as finally amended and filed in the said court at
" the time of the order for his discharge from actual custody, any
" effects or property whatsoever, or retain or except out of the
" schedule, as wearing apparel, bedding, working tools, and other
" necessaries, more in value than twenty pounds, every such per" son so offending, and any person aiding and assisting him to
" do the same, shall, upon being thereof convicted by due course
" of law, be adjudged guilty of a misdemeanour, and thereupon
" it shall and may be lawful for the court before whom any such
" offender shall have been so tried and convicted, to sentence
" such offender to be imprisoned and kept to hard labour for any
" period of time not exceeding three years."
5. Seducing Artificers.
Sect. 1. By 5 Geo. 1. c. 27- s. 1. it is recited, that " Whereas vic"TofCcondivers ill-disposed persons, as well foreigners as subjects of this
kingdom, by confederacy with foreigners, have of late drawn away
and transported, and have also made divers attempts to entice,
draw away, and transport, several artificers and manufacturers of
and in wool, iron, steel, brass and other metals, clockmakers,
watchmakers, and divers other manufacturers of Great Britain,
out of his majesty's dominions into foreign countries, by entering
into contracts with them to give them greater wages and advan•- •'
tages

tracting with, or
J^11""^^',,,
jjo^nto a'
foreign country,
^"'e^ccdhlg
£ioo for the
first offence,
"„Jjefo™pn"
three months;
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tages than they have or can reasonably expect within this king
dom, and by making them large promises, and using other arts
to inveigle and draw them away: and whereas there is great
danger that, by means of these aud such like practices, many
great and profitable branches of the trades and manufactures of
this kingdom may be transplanted into foreign countries :" there
fore, for the preventing the like practices for the future, be it
enacted, " That if at any time hereafter any person or persons
" shall contract with, entice, endeavour to persuade or solicit,
" any manufacturer or artificer of or in wool, iron, steel, brass, or
" any other metal, clockmaker, watchmaker, or any other artificer
" or manufacturer of Great Britain, to go out of this kingdom
" into any foreign country out of his majesty's dominions, and
" shall be lawfully convicted thereof upon any indictment or in*
" formation which shall be preferred or brought against him or
" them in any of his majesty's courts at Westminster, or at the
" assizes or general gaol-delivery or quarter-sessions of the peace
" for the county, riding, or division, where such offence shall be
" committed, the person and persons so convict shall be fined any
" sum not exceeding one hundred pounds for such first offence,
" according to the discretion of the court in which such convic" tion shall be, and shall be imprisoned for the space of three
" months, and until such fine shall be paid : and if any person or
And for the se " persons, having been once convict as aforesaid, shall offend
cond offence " again, and be so convict a second time of the like offence, then
shall be fined
discretionally, " and in such case the person so convict a second time shall be
and 'imprisoned " fined at the discretion of the court where such conviction shall
for twelve
*« be, and be imprisoned for twelve months, and until such fine
month,.
„ shaU be pai(j »
Sect. 2. By 5 Geo. 1 . c. 27. s. 2. it is " Provided nevertheProsecution in
twelve months " less, that no person or persons shall be prosecuted for any of
after the of
" the offences aforesaid, unless such prosecution shall be begun
fence.
" within the space of twelve months next after such offence shall
" be committed."
After May 1,
Sect. 3. By 5 Geo. 1. c. 27. s. 3. it is further enacted, " That
1719, any arti
if
any of his majesty's subjects within this kingdom, being such
ficer going into
artificer or manufacturer as aforesaid, shall, at any time after
a foreign
country, there
the first day of May, 1719, go into any country out of his
to exercise his
majesty's
dominions, there to use or exercise, or to teach, any
trade, and not
returning in six of the said trades or manufactures to foreigners, or in case any
months after
of his majesty's subjects now being, or who hereafter shall be,
warning given
in any such foreign country out of his majesty's dominions as
him by the am
aforesaid, and there using or exercising any of the said trades
bassador, &c.
shall be incapa
or manufactures herein-before mentioned, shall not return into
ble of taking
any legacy, &c. this realm within six months next after warning shall be given
to him by the ambassador, envoy, resident, minister, or consul
of the crown of Great Britain in the country in which such
artificer shall be, or by any person authorized by such ambas
sador, envoy, resident, minister, or consul, or by one of his
majesty's secretaries of state for the time being, and from
thenceforth continually inhabit and dwell within this realm;
then and in such case every such person or persons shall be
from thenceforth incapable of taking any legacy that shall be
" devised
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devised to liiiu within this kingdom, or of being an executor or
administrator to any person or persons within this kingdom ;
and shall be incapable of taking any lands, tenements, or liereditaments, within this kingdom, by descent, devise, or purchase ;
and also forfeit all his lands, tenements, and hereditaments, Forfeit all his
goods, and chattels within this kingdom, to his majesty's use ; lands> &c- ^
and shall from thenceforth be, and be deemed and taken to be, ^en*cnlcd an
an alien, and shall be out of his majesty's protection."

Sect. 4. By 5 Geo. 1 . c. 27. s. 4. it is further enacted, " That Justices of
" from and after the said first day of May, 1719, upon complaint P*"00 ™ay' on
" made upon oath before any justice or justices of the peace, offenre a^uMt'
" that any person or persons is or are endeavouring to seduce or this act, issue
" draw away any such manufacturer or artificer as aforesaid out |jjeir warrant f«r
" of his majesty's dominions, for any the purposes aforesaid, or ingoftheof-^
" that any such manufacturer or artificer as aforesaid hath con- fender, and bind
" tracted, promised, or is preparing, to go out of his majesty's nim to "ppe"
* dominions for any of the purposes aforesaid, then and in such ^c'1,e £LV'lie5*
" case it shall and may be lawful to and for the justice or justices
" of the peace unto whom such complaint shall be made, to send
" forth his warrant to bring the person and persons so com" plained of before him or them, or some other of his majesty's
" justices of the peace for the same county, riding, division, or
" city : and if, when such person or persons shall be so brought
" before such justice or justices, it shall appear to such justice or
" justices, by the oath or oaths of one or more credible witness
" or witnesses, or by the confession of the party or parties so
" brought before him or them, that the party so complained of
" was guilty of any of the said offences, then and in such case it
" shall and may be lawful to and for such justice and justices to
" bind the person so charged to appear at the next assizes, gene" ral gaol-delivery, or quarter-sessions of the peace, for the
" county, city, riding, or division, where such offence shall be
" committed, to answer the premises, with reasonable sureties
" for such his appearance; and in case such person or persons Persons refusing
" shall refuse or neglect to give such security, then and in such |,° Sjve suchb^"
" case it shall and may be lawful to and for such justice and jus- con'ln^;^'(ir 0
" tices to commit the person or persons so refusing to the county
" gaol, there to be kept until the next assizes or next quarter" sessions of the county, city, riding, or division, where such
" commitment shall be, at the election of such justice of the
" peace, and until he, she, or they, shall be delivered by due
" course of law; and in case any such artificer or manufacturer
" shall be convict, upon any indictment to be preferred against
" him at such assizes or general gaol-delivery, or quarter-sessions
" of the peace, as aforesaid, of any such promise or contract, or
" preparation to go abroad beyond the seas, for any of the pur" poses aforesaid, then and in such case the person so convict
" shall give such security to his majesty, his heirs, and successors,
" not to depart out of his majesty's dominions for any of the pur" poses aforesaid, as such court shall think reasonable, and shall
" be imprisoned until such security shall be given."

Persons convict.
ed »•'■" g'TC
depa"! *Tkuigdom, or be imprisoned till
gi'en!CC"rf y

Sect. 5. And by 5 Geo. 1. c. 27. s. 5. " If any of the above- Offenders in
" mentioned offences shall be committed in that part of Great Scotland to be
" Britain
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prosecuted in « Britain called Scotland, the same shall be prosecuted in the
tturyUorcirj.US" * court of justiciary or the circuits there."
R« r 'ltfetcalf
Sect. & ^ ig sa*^ to nave Deen decided on this statue, that if
4 Burr. 2026. ' a defendant be convicted on one information for having seduced
four different artificers, yet the court can only inflict one penalty.
Persons con.
f Sect. 7. By 23 Geo. 2. c. 13. it is further enacted, " That
victed of se« [f anv person or persons shall contract with, entice, persuade,
ducingartificcrs, „ or endeavour to persuade, solicit, or seduce, any manufacturer,
" workman, or artificer of or in wool, mohair, cotton, or silk, or
" of or in any manufactures made up of wool, mohair, cotton, or
" silk, or any of the said materials mixed one with another, or of
" or in iron, steel, brass, or any other metal, or any clockmaker,
" watchmaker, or any other manufacturer, workman, or artificer
" of or in any other of the manufactures of Great Britain or Ire" land, of what nature or kind soever, to go out of this kingdom,
" or out of the kingdom of Ireland, into any foreign country, not
" within the dominions of or belonging to the crown of Great
" Britain; and shall be lawfully convicted thereof, upon any in" dictment or information to be preferred or brought against him,
" her, or them, in his majesty's court of king's bench at West" minster, or by indictment at the assizes or general gaol-delivery
" for the county, riding, or division, wherein such offence shall
" be committed (if such offence shall be committed in that part
" of Great Britain called England), or by indictment in the court
" of justiciary or any of the circuit courts in Scotland (if such
" offence shall be committed in that part of Great Britain called
" Scotland), or by indictment or information in his majesty's
" court of king's bench at Dublin (if such offence shall be
" committed in Ireland), the person or persons so convicted
" shall, for every artificer, workman, or manufacturer, so by him,
" her, or them respectively contracted with, enticed, persuaded,
to forfeit £500, " solicited, or seduced, severally forfeit the sum of five hundred
and beimpri- " pounds of lawful money of Great Britain; and shall also suffer
months." ^ " imprisonment in the common gaol of the county, riding, divi" sion, shire, or stewartry, wherein such offender or offenders
" shall be respectively convicted, for the space of twelve calendar
" months, without bail or mainprise, and until such forfeiture
Second offence, " shall be paid: and in case of a further conviction, in manner
jEiooo11'
" before prescribed by this act, for or upon a second or other
" subsequent offence of the same kind, the person or persons so
" again offending shall, upon every second or other subsequent
" conviction, severally forfeit for every person so by him, her,
" or them respectively contracted with, enticed, persuaded, soli" cited, or seduced, the sum of one thousand pounds of lawful
and beimpri- " money of Great Britain; and shall also suffer imprisonment in
soned for two « tne common gaol of the county, riding, division, shire, or
J
" stewartry, wherein such offender or offenders shall be respec" tively convicted, for the space of two years, without bail or
" mainprise, and until such forfeiture shall be paid."
t Sect. 8. By 23 Geo. 2. c. 13. s. 2. it is provided, " That no
" person shall be prosecuted for any of the offences aforesaid,
" unless such prosecution shall be commenced within the space
/
" of

Ch. 29.

Seducing Artificers.

593

" of twelve calendar months next after such offence shall be
" committed."
f Sect. 9. It is said, that this latter statute, being upon the Rex ». Cater,
same subject with the former, virtually repeals the higher degree 4 Burr. 2026.
of punishment on persons whose offences are within both the statutes.
+ Sect. 10. It is also said, that this latter statute leaves no dis- Per Aston,
cretion
to. the penalty,
• , in the court with respect
'
r
J but that the Ju*to*>
4 Burr. 2026.
punishment directed by it is peremptory.
t Sect. 11. By 22 Geo. 3. c. 60. it is enacted, " That if any
" person or persons shall contract with, entice, persuade, or
** endeavour to seduce or encourage, any artificer or workman
" concerned or employed, or who shall have worked at, or been
" employed in, printing calicoes, cottons, muslins, or linens, of
" any sort, or in making or preparing any blocks, plates, engines,
" tools, or utensils, for such manufactory, to go out of Great
" Britain to any parts beyond the seas, and shall be convicted
" thereof, upon indictment or information in the court of King's
* Bench at Westminster, or by indictment at the assizes or
" general gaol-delivery for the county or place wherein such of" fence shall be committed, or the offender or offenders shall live
" or reside, or by indictment in the court of justiciary or any of
" the circuit courts in Scotland, as the case may be ; every per" son so convicted shall, for every artificer so contracted with,
" enticed, persuaded, encouraged, or seduced, or attempted so
" to be, forfeit and pay the sum of five hundred pounds of lawful
" money of Great Britain, and shall be committed to the com" mon gaol for the county, place, or stewartry, wherein the of" fender or offenders shall be convicted, there to remain, without
" bail or mainprise, for the space of twelve calendar months, and
" until such forfeiture shall be paid ; and in case of a subsequent
" offence of the same kind, the person or persons so again of" fending shall, upon the like conviction, forfeit and pay, for
" every person so contracted with, enticed, persuaded, and en" couraged, or seduced, or attempted so to be, the sum of oiie
" thousand pounds of lawful money of Great Britain, and shall
" be committed to the common gaol as aforesaid, there to re" main, without bail or mainprise, for and during the term of
" two years, and until such forfeiture shall be paid."

Penalty on entic,DS workmen
p™nUi?g ca™
cocs, cottons,
&c-

*'
"
"
"

Sect. 12. By 22 Geo. 3. c. 60. s. 2. it is provided, " That no Prosecution in
person shall be prosecuted for any of the offences aforesaid, twe,ve months.
unless such prosecution shall be commenced within the space
of twelve calendar months next after such offence shall be
committed."

"
"
"
"
"

Sect. 13. By 22 Geo. 3. c. 60. s. 7- it is further enacted, "That Forfeitures.
one moiety of the respective forfeitures by this act inflicted on
offenders against the same, shall, when recovered, go and be
applied to the use of his majesty, his heirs and successors;
and the other moiety to the use of the person or persons who
shall sue and prosecute for the same respectively."
vol. 1.
qq
Sect.
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Treble costs.
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Penalty on
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manufactures,
&c. to leave
(exceptiveland.)

For first offence,
500J.and twelve
sonmci5it'-Uprl"

jooo/d'aud't o
years 'imprisonment.

Prosecution to
wUW™twelved
months.

Bk. l.

Sect- 14- And by 22 Geo- 3- c- ®>- s- 8- " lf any action or
suit shall be commenced against any person for what he shall
do in pursuance of this, such action or suit shall be commenced
within six calendar months next after the fact committed ; and
the person so sued shall and may file common bail, and enter
a common appearance, and plead the general issue not guilty,
and may give this act and the special matter in evidence; and
if the plaintiff- or prosecutor shall become nonsuit, or suffer
discontinuance, or if a verdict shall pass against him, or if, upon
demurrer, judgment shall be given against him, then, and in any
of the cases aforesaid, the defendant shall recover treble costs."

Sect. 15. By 25 Geo. 3. c. 67. s. 6. it is enacted, " That if
" any person or persons shall contract with, entice, persuade, or
" deavour to seduce or encourage, any artificer or workman con" cerned or employed, or who shall have worked at or been
" employed, in the iron or steel manufactures in this kingdom,
" or 111 making or preparing any tools or utensils for such ma" nufactory, to go out of Great Britain to any parts beyond the
" seas (except to Ireland), and shall be convicted thereof, upon
" indictment or information in the court of king's bench at West" minster, or by indictment at the assizes, or general gaol-deli" very, or quarter-sessions, for the county or place wherein such
'* offence shall be committed, or the offender or offenders shall
" live or reside, or by indictment in the court ofjusticiary or any
" of the circuit courts of Scotland, as the case may be ; every
" person so convicted shall, for every artificer so contracted with,
« enticed, persuaded, encouraged, or seduced, or attempted so
" *° De» forfeit and Pay the sum of five hundred pounds of law" ful money of Great Britain, and shall be committed to the
" common gaol for the county, place, or stewartry, wherein the
" offender or offenders shall be convicted, there to remain, with" out bail or mainprise, for the space of twelve calendar months,
" and until such forfeiture shall be paid : and in case of a sub" se1uent on<ence °f the same kind, the person or persons so
" agam offending shall, upon the like conviction, forfeit and pay,
" for every person so contracted with, enticed, persuaded, eu" couraged, or seduced, or attempted so to be, the sum of one
" thousand pounds of lawful money of Great Britain, and shall
" be committed to the common gaol as aforesaid, there to remain,
" without bail or mainprise, for and during the term of two years,
" and until such forfeitures shall be paid."
Sect. 16. By 25 Geo. 3. c. 67. s. 7. it is provided, " That no
" Person snau De prosecuted for any of the offences aforesaid,
" unless such prosecution shall be commenced within the space
" of twelve calendar months next after such offence shall be
" committed."

fo^huresTow
Sect' l7" By 25 Ge0, 3> c> 67, s" 8l 11 13 furt,ler enacted,
to be' recovered " That the several penalties and forfeitures herein-before menand applied.
" tioned shall and may be sued for and recovered by action of
" debt, bill, plaint, or information, in any of his Majesty's courts.
" of record at Westminster, or in the court of exchequer, or in
" the court of session in Scotland, in the name of his Majesty's
" attorney
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" attorney-general or lord advocate, or in the name of some offi" cers of the customs in Great Britain respectively, wherein no
" essoin, protection, privilege, wager of law, or more than one
" imparlance shall be allowed ; and that one moiety of the said
" penalties and forfeitures shall go and be applied to the use of
" his Majesty, his heirs and successors, and the other moiety to
" the use of such officer or officers of the customs as shall sue
" and prosecute for the same respectively, after deducting the
" charges of prosecution from the whole."
Sect. 18. And by 25 Geo. 3. c. 67. s. 9- " If any suit or ac- Limitation of
" tion shall be commenced against any person for what he shall sctious" do in pursuance of this act, such suit or action shall be com" menced within three months next after the fact committed ;
" and the person so sued may file common bail, or enter a com" mon appearance, and plead the general issue, not guilty, and General issue
" may give this act and the special matter in evidence ; and if
" the plaintiff or prosecutor shall become nonsuit, or suffer dis" continuance, or if a verdict pass against him or her, or if, upon
" demurrer, judgment shall be given against the plaintiff, the
defendant shall recover treble costs."
Treble cosK
Exporting Tools.
Sect. 1. By 23 Geo. 2. c. 13. s. 3. it is recited, " That the Persons cxexportation
:
i.:of the several £_:„!.:
tools or utensils
a._
umade use
i „:n.
of in pre- of
porting
the woeutensils
" paring, working up, and finishing the woollen and silk manu- °n(, s;]k n Men
nu
" factures, or any or either of them, will enable foreigners to turcs,
" work up such manufactures, and thereby greatly diminish the
" exportation of the same from this kingdom ; therefore, for pre*' serving as much as possible to his Majesty's British subjects
" the benefits arising from those great and valuable branches of
" trade and commerce, be it enacted, That from and after the
" twenty-fourth day of June, 1 750, if any person or persons in
** Great Britain or Ireland shall, upon any pretence whatsoever,
." load or put ou board, or cause to be load en or put on board,
" of any ship, vessel, or boat, which shall not be bound directly to
" some port or place in Great Britain, or Ireland, or to some other
" of the dominions of the crown of Great Britain, any such tools
" or uteiisils as are commonly used in, or are proper for preparing,
" working up, or finishing of the woollen or silk manufactures, or
** any or either of them, or any parts or parcels of such tools or uten" sils.by what name or names such tools or utensils shall or may
" be called or known, the person or persons so offending shall, for
" every such offence, not only forfeit and lose all such tools and ^"J"^,,)
" utensils, or parts or parcels thereof, which shall be so loaden JOo/.
" or put on board as aforesaid, but also the sum of two hundred
" pounds of lawful money of Great Britain, to be recovered by
** action of debt, bill, plaint, or information, in any of his Ma" jesty's courts of record at Westminster, or in the court of ses" sion in Scotland, or in any of the four courts at Dublin respec" tively, wherein no essoin, protection, privilege, or wager of
" law, shall be allowed, or more than one imparlance."
Sect. 2. By 23 Geo. 2. c. 13. s. 4. " It shall and may be law- 0ffice™°fml,e
" ful to and for any officer of his Majesty's customs in Great po5wcre(j t0
QQ2
" Britain, scuc tools found
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on board ships " Britain, and for any officer of the revenue in Ireland, to seize
bound to
" and secure in some of his Majesty's warehouses all such tools
foreign parts ; " or utensils by this act prohibited to be exported as such officer
" shall find or discover to be laid or put on board of any ship, ves" sel, or boat, which shall not be bound directly to some port or
" place in Great Britain or Ireland, or to some other of the do" minions of the crown of Great Britain, and every officer who
" shall seize and secure any of the said tools or utensils shall be
" fully and absolutely indemnified for so doing ; and all tools or
to he sold after " utensils so seized and secured as aforesaid shall, after concondemnation. " demnation thereof in due course of law, be publicly sold to the
" best bidder, and one moiety of the produce arising by the sale
" of such tools and utensils shall be to the use of his Majesty,
" his heirs and successors, and the other moiety to the officer
" who shall seize and secure the same as aforesaid."
Sect. 3. By 23 Geo. 2. c. 13. s. 5. " If the captain or master
Captains of
vessels per
" of any ship, vessel, or boat, in Great Britain or Ireland, shall
mitting such
utensils to be " knowingly permit any of the said tools or utensils by this act
put on board, " prohibited to be exported as aforesaid, to be put on board his
to forfeit 100/. " said ship, vessel, or boat, every such captain or master shall, for
" every such offence, forfeit the sum of one hundred pounds of
" lawful money of Great Britain, to be sued for and recovered
* in the same manner as the penalties by this act inflicted upon
" persons exporting the said tools or utensils are to be sued for
Captains of his " and recovered ; and if the said ship, vessel, or boat, belongs to
Majesty's ships " his Majesty, his heirs or successors, then the captain or master
to forfeit 100/.
" thereof shall not only forfeit the sum of one hundred pounds
and to be
cashiered.
" of lawful money of Great Britain, to be sued for and recovered
" as aforesaid, but shall also forfeit his employment, and be in" capable of any office or employment under his majesty, his
" heirs or successors."
Officer of the
custom-house,
signing Dockets,
&c. for the
exporting such
tools.

Sect. 4. By 23 Geo. 2. c. 13. s. 6. " If any customer, comp" troller, surveyor, searcher, waiter, or other officer of the cus" toms in Great Britain, or any officer of the revenue in Ireland,
" shall take, or knowingly or willingly suffer to be taken, any
" entry outward, or shall sign any cocket, warrant, or sufferance,
" for the shipping or exporting of any of the said tools or utensils
" by this act prohibited to be exported, or shall knowingly or
" willingly permit or suffer the same to be done, directly or indi" rectly, contrary to the true intent and meaning of this act,
" every such customer, comptroller, surveyor, searcher, waiter,
" or other officer of the customs in Great Britain, or officer of the
" revenue in Ireland, so offending, shall forfeit the sum of one
" hundred pounds of lawful money of Great Britain, to be sued
forfeit 100/.
" for and recovered as aforesaid ; and shall also forfeit his office,
and his employ " and be incapable of any office or employment under his Majesty ,
ment
" his heirs or successors."
One moiety to
t Sect. 5. By 23 Geo. 2. c. 13. s. 7. " One moiety of the
the king, the
other to the pro " respective forfeitures by this act inflicted upon offenders
" against the same, shall, when recovered, go and be applied to
secutor.
" the use of his majesty, his heirs and successors, and the other
" moiety to the use of the person or persons who shall sue and
" prosecute for the same respectively."
t Sect.
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+ Sect. 6. And by 23 Geo. 2. c. 13. s. 8. " If any suit or action
shr-ll be commenced against any person for what he shall do in
pursuance of this act, such action shall be commenced within
six months after the fact committed; and the person so sued
may file common bail, or enter a common appearance, and
plead the general issue not guilty, and may give this act and the
special matter in evidence; and if the plaintiff or prosecutor
shall become nonsuit, or suffer discontinuance, or if a verdict
pass against him, or if, upon demurrer, judgment be given
against him, the defendant shall recover treble costs."

Limitation of
actions.

"
"
"
"
"

+ Sect. 7- By 14 Geo. 3. c. 71. it is recited, " That the exportation of the several tools or utensils' made use of in preparing, working up, and finishing the cotton and linen manufactures of this kingdom, or any or either of them, or any other
goods wherein cotton and linen, or either of them, are used,
will enable foreigners to work up such manufactures, and thereby

Persons ship2JIthe°cot»iTor
|inen ,lianufac.
tores, in order
,0 exPort tlie
!0mC'

Gcneral lssuc-

Treble costs.

" greatly diminish the exportation of the same from this kingdom :
" therefore it is enacted, That if at any time after the first day of
" July, 1774, any person or persons in Great Britain or Ireland
" shall, upon any pretence whatsoever, load or put on board, or
" cause to be laden or put on board, of any ship, vessel, or boat,
" which shall not be bound directly to some port or place in Great
" Britain or Ireland, any such tools or utensils as are commonly
" used in, or are proper for the preparing, working up, or finish*' ing, of the cotton or linen manufactures, or any or either of
" them, or any other goods wherein cotton and linen, or either of
" them, are used, or any parts or parcels of such tools or utensils,
" by what name or names the same shall or may be called or
" known; the person or persons so offending shall, for every such to forfeit nil
" offence, not only forfeit and lose all such tools and utensils, or such tools, &c.
" parts or parcels thereof, which shall be so laden or put on board mld 20t"u as aforesaid, but also the sum of two hundred pounds of lawful
" money of Great Britain, to be recovered by action of debt, bill,
" plaint, or information, in any of his majesty's courts of record
" at Westminster, or in the court of session in Scotland, or in
" any of the four courts of Dublin respectively, wherein no essoin,
" protection, privilege, or wager of law, shall be allowed, or more
" than one imparlance."
t Sect. 8. By 14 Geo. 3. c. 71. s. 2. It shall and may be lawful officers to
" to and for any officer of his majesty's customs in Great Britain, 011 ,ools> &c" and for any officer of the revenue in Ireland, to seize and secure,
" in some or one of his majesty's warehouses, all such tools or
" utensils, or parts or parcels thereof, by this act prohibited to be
exported, as such officer shall find or discover to be laid or
.i put on board of any ship, vessel, or boat, which shall not be
" bound directly to some port or place in Great Britain or
" Ireland, and that every officer who shall seize and secure any
" of the said tools or utensils, or parts or parcels thereof, shall
" be fully and absolutely indemnified for so doing ; and all tools
" and utensils, or parts or parcels thereof, so seized and secured
" as aforesaid, shall, after condemnation thereof in due course of p^y^i"^^
" law, be publicly sold to the best bidder, and one moiety of the &c.
" produce
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produce arising by the sale of such tools and utensils shall
be to the use of his majesty, his heirs and successors, and the
other moiety to the officer who shall seize and secure the same
as aforesaid."
t Sect. 9. By 14 Geo. S. c. 71. s. 3. " If the captain or master
of any ship, vessel, or boat, in Great Britain or Ireland, shall
knowingly permit any tools or utensils, by this act prohibited
to be exported as aforesaid, to be put on board his said ship,
vessel, or boat, every such captain or master shall, for every
such offence, forfeit the sum of two hundred pounds of lawful
money of Great Britain, to be sued for and recovered in such
manner as the penalties by this act upon persons exporting the
said tools and utensils are to be sued for and recovered ; and if
the said ship, vessel, or boat, belongs to his majesty, his heirs
or successors, then the captain or master thereof shall not only
forfeit the sum of two hundred pounds, to be sued for and re
covered as aforesaid, but shall also forfeit his employment, and
be incapable of any office or employment under his majesty,
his heirs or successors."

Officer allowing t Sect. 10. By 14 Geo. 3. c. 71. s. 4. " If any customer,
an entry of such " comptroller, surveyor, searcher, waiter, or other officer of the
prohibited uten
sils, to forfeit " customs in Great Britain, or any officer of the revenue in
2001. and his " Ireland, shall take, or knowingly or willingly suffer to be taken,
" any entry outward, or shall sign any cocket, warrant, or suffer" ance, for the shipping or exporting of any of the said tools or
" utensils by this act prohibited to be exported, or shall knowingly
" or willingly permit or suffer the same to be done, directly or in" directly, contrary to the true intent and meaning of this act, every
" such customer, comptroller, surveyor, searcher, waiter, or other
" officer of the customs of Great Britain, or officer of the revenue
" in Ireland, shall, for every such offence, forfeit the sum of two
" hundred pounds of lawful money of Great Britain, to be sued
" for and recovered as aforesaid, and shall also forfeit his office,
" and be incapable of holding any office or employment under his
" majesty, his heirs and successors."
Any person col
lecting such
tools in order to
export the same.
(Rep. so far as
relates to woolcards to Ame
rica, by t5 Geo.
3. c. 5.)

Justices may
grant warrants,
&c.

t Sect. 11. By 14 Geo. S. c. 71. s. 5. " If any person or per
sons shall collect, obtain, or have, in his, her, or their custody
or possession, any such tools or implements as aforesaid, or
any tools or implements used in the woollen or silk manufac
tures of this kingdom, or any parts or parcels thereof, and com
plaint shall be made upon the oath of one or more credible
witness or witnesses, before any justice or justices of the peace,
that there is reason to believe such person or persons have or
hath collected, obtained, or got into his, her, or their custody
or possession, such tools or implements as aforesaid, or parts
or parcels thereof, with intent to export the same to some other
port or place than Great Britain or Ireland ; then, and in such
case, it shall and may be lawful to and for the justice or justices
of the peace unto whom such complaint shall be made, to issue
his warrant or warrants, not only to seize all such tools or im
plements, and parts or parcels thereof, but also to bring the
" person,
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" person and persons so complained of before him or them, or
" some other of his majesty's justices of the peace for the same
" county, riding, division, or city ; and if, when such person or
" persons shall be so brought before such justice or justices, he,
" she, or they, shall not give such an account of the use or pur" pose to which such tools or utensils, or parts or parcels thereof,
" are intended to be appropriated, as shall be satisfactory to the
" justice or justices before whom he, she, or they shall be brought
" as aforesaid, then, and in such case, it shall and may be lawful
" to and for such justice or justices, not only to cause all such
" tools or utensils, or parts or parcels thereof, which shall have
" been seized as aforesaid, to be detained, but also to bind the
" person or persons so charged to appear at the next assizes,
" general gaol delivery, or quarter-sessions of the peace for the
" county, city, riding, or division, where such offence shall be
" committed, with reasonable sureties for his, her, or their ap" pearance ; and in case such person or persons shall refuse or
" neglect to give such security, then, and in such case, it shall
" and may be lawful to and for such justice and justices to
" commit the person or persons so refusing to the county gaol,
" there to be kept until the next assizes or next quarter-sessions
" of the county, city, riding, or division, where such commitment
" shall be, at the election of such justice of the peace, and until
" he, she, or they shall be delivered by due course of law : and
" in case any such person or persons shall be convicted upon any and in case
" indictment or information against him, her, or them, at such *"^)J.7™i"cbe
" assize or general gaol-delivery, or quarter-sessions of the peace 8i,a|| |05e Bn
" as aforesaid, of collecting, obtaining, or getting into his, her, or »uch utensils,
" their custody or possession, such tools or utensils, or parts or und {ortcit t001" parcels thereof, with such intent as aforesaid ; then, and in such
" case, the person or persons so offending shall, for every such
" offence, not only forfeit and lose all such tools and utensils,
" and parts and parcels thereof, which shall be so seized and de" tained, but also the sum of two hundred pounds of lawful
" money of Great Britain, to be recovered by action of debt,
" bill, plaint, or information, in any of his majesty's courts of re" cord at Westminster, or in the court of session in Scotland, or
" in any of the four courts at Dublin respectively, wherein no
" essoin, protection, privilege, wager of law, or more than one
" imparlance, shall be allowed."
"
"
"
"
"

+ Sect. lfi. By 14 Geo. 3. c. 71. s. 6. " One moiety of the Forfeitures.
respective forfeitures by this act inflicted upon offenders against
the same, shall, when recovered, go and be applied to the use
of his majesty, his heirs and successors, and the other moiety
to the use of the person or persons who shall sue and prose
cute for the same respectively."
,

t Sect. 13. And by 14 Geo. 3. c. 71. s. 7. " If any suit or Limitations of
" action shall be commenced against any person for what he shall actions.
" do in pursuance of this act, such action shall be commenced
" within six months after the fact committed ; and the person so
" sued may file common bail, or enter a common appearance, General i
•' and plead the general issue Not Guilty, and may give this act
" and

OFFENCES AGAINST PUBLIC TRADE.

GOO

Treble costs.

"
"
"
"
"

Bk. 1.

and the special matter in evidence ; and if the plaintiff or prosecutor shall become nonsuit, or suffer discontinuance, or if a
verdict pass against him or her, or if, upon demurrer, judgment
be given against the plaintiff, the defendant shall recover treble
costs."

If any person
| Sect. 14. By. 21 Geo. S. c. 37. s. I. it is enacted, " That if,
put'onbMrf " at any time after tne twenty-fourth day of June, 1781, any
any vessel any " person or persons in Great Britain or Ireland shall, upon any
machine, &c. « pretence whatsoever, load, or put on board, or pack, or cause
wodlen,°5cc
" or procure to be loaden, put on board, or packed, in order to
manufactures, " be loaded or put on board of any ship or vessel, which shall not
or any model of « De bound directly to some port or place in Great Britain or
such mac nne, „ jrejan(j^ or sha]i |ade, or cause or procure to be laden, on board
" any boat or other vessel, or shall bring, or cause to be brought,
" to any quay, wharf, or other place, in order to be so laden or
" put on board any such ship or vessel, any machine, engine, tool,
" press, paper, utensil, or implement whatsoever, which now is,
'' or any time or times hereafter shall or may be used in, or proper
" for, the preparing, working, pressing, finishing, or completing,
" of the woollen, cotton, linen, or silk manufactures of this king*
" dom, or any or either of them, or any other goods wherein
" wool, cotton, linen, or silk, or any or either of them, are or is
" used, or any part or parts of such machine, engine, tool, press,
" paper, utensil, or implement, by what name or names soever
" the same shall be called or known ; or any model or plan, or
" models or plans of any such machine, engine, tool, press, paper,
" utensil, or implement, or any part or parts thereof ; and com" plaint being made, upon the oath of one or more credible wit" ness or witnesses, before any justice or justices of the peace, it
" shall and may be lawful to and for such justice or justices of
any justice may „ tne peace to lssue his or their warrant or warrants, not only to
grant a warrant
. r
,
..
.
.
J
lor seizing such " seize all such machines, engines, tools, press, paper, utensils,
machines, ice. " or implements, and part or parts thereof, and all such model or
" plan, models or plans, and part or parts, thereof, together with
" the packages, and all other goods packed therewith, if any such
" there be, but also to bring the person or persons so complained
" of before him or them, or some other of his majesty's justices
" of the peace for the same county, city, riding, division, liberty,
" shire, stewartry, or place ; and if, when such person or persons
" shall be brought before such justice or justices, he, she, or they,
" shall not give such an account of the use or purpose to which
" such machines, engines, tools, press, papers, utensils, or imple" ments, and part or parts thereof, and all such model or plan,
" models or plans, and part or parts thereof, are intended to be
" appropriated, as shall be satisfactory to the justice or justices,
" before whom he, she, or they shall be brought as aforesaid,
" then, and in such case, it shall and may be lawful to and for such
"justice or justices, not only to cause all such machines, engines,
" tools, press, papers, utensils, or implements, models or plans,
" or part or parts thereof, which shall have been seized as afore" said, together with the packages, and all other goods packed
" therewith, to be detained, but also to bind the person or per" sons so charged to appear at the next assizes, general gaol-de'* livery
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" livery, or quarter-sessions of the peace, for the county, city,
" riding, division, stewartry, or place, where such offence shall
" be committed, with reasonable sureties for his, her, or their
" appearance : and in case such person or persons shall refuse On neglect of
" or neglect to give such security, then, and in such case, it shall tn""j;rtseclJJ",y'
" and may be lawful to and for such justice or justices to commit ^ committed.
" the person or persons so refusing to the common gaol or house
" of correction, there to be kept until the next assizes, or next
" quarter-sessions of the county, city, riding, division, shire,
" stewartry, or place, where such commitment shall be, and until
" he, she, or they shall be delivered by due course of law. And p it on
" in case any such person or persons shall be convicted of any of conviction.
" the offences aforesaid, upon any indictment or information
" against him, her, or them, at such assizes or quarter-sessions of
" the peace as aforesaid, the person or persons so offending shall,
" for every such offence, not only forfeit all such machines, en" gines, tools, press, paper, utensils, or implements, models or
** plans, or part or parts thereof respectively, together with the
" packages, and all other goods packed therewith, if any such
" there be, but also the sum of two hundred pounds of lawful
* money of Great Britain, and shall also suffer imprisonment in
" the common gaol, prison, or house of correction, of the county,
" city, riding, division, liberty, shire, stewartry, or place, wherein
" such offender or offenders shall be respectively convicted, for
"the space of twelve months, without bail or mainprise, and until
" such forfeiture shall be paid."
"
"
"
"
"

t Sect. 15. By 21 Geo. 2. c. 37. s. 2. " It shall and may be
lawful to and for any officer of his majesty's customs in Great
Britain, and to and for any officer of the revenue in Ireland,
and they are hereby required, to seize and secure, in some or
one of his majesty's warehouses, all such machines, engines,
tools, press, papers, utensils, or implements, or part or parts

" thereof, and all and every such model or plan, models or plans,
" or part or parts thereof, as such officer shall find or discover to
" be laid or put on board, or intended to be laid or put on board,
" of any ship, vessel, or boat, which shall not be bound directly to
" some port or place in Great Britain or Ireland, contrary to the
" true intent and meaning of this act, together with the packages,
" and all other goods packed therewith, if any such there be, and
" they are hereby indemnified in so doing: and all machines, en" gines, tools, press, papers, utensils, and implements, or part or
" parts thereof, model or plan, models or plans, or part or parts
" thereof, together with the packages, and other goods packed there" with, so seized and secured as aforesaid, shall, after condemnation
" thereof in due course of law, be publicly sold to the best bid" der, by order of the commissioners of the customs in Great
" Britain, or commissioners of the revenue in Ireland respectively,
" and one moiety of the produce arising by the sale thereof,
" after deducting the charges of condemnation and sale, shall be
" to the use of his majesty, his heirs and successors, and the
" other moiety to the officer who shalKseize and prosecute the
" same as aforesaid."
t Sect.

Custom-house
offi^™jmJ
,°cn
machines, &c.
g0|»6l° be
<apor e '

cm
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t Sect. 16. By 21 Geo. 3. c. 37. s. 3. " If the captain or masPenalty on cap
tains taking ou " ter of any ship, vessel, or boat, in Great Britain or Ireland,
board any such
machine, &c. " shall knowingly or designedly permit or suffer any machine,
" engine, tool, press, paper, utensil, or implement, or part or
" parts thereof, or any model or plan, or part or parts thereof, by
" this act prohibited to be exported as aforesaid, to be put on
" board his said ship, vessel, or boat, every such captain or mas" ter shall, for every such offence, forfeit the sum of two hundred
" pounds ; and if the said ship, vessel, or boat, shall belong to
" his majesty, his heirs or successors, then the captain or master
" thereof shall not only forfeit the sum of two hundred pounds,
" but shall also forfeit his employment, and be incapable of hold" ing any office or employment under his majesty, his heirs or
" successors."
Penalty on cus
tom-house offi
cers who shall
take any entry
outward, &c. for
exporting any
such prohibited
machines, &c

+ Sect. 17. By 21 Geo. 3. c. 37. s.4. " If any customer, comp" troller, surveyor, searcher, waiter, or other officer of the customs
" in Great Britain, or any officer of the revenue in Ireland, shall
" take, or knowingly or willingly suffer to be taken, any entry
" outward, or shall sign any cocket, warrant, or sufferance, for
" the shipping or exporting of any of the said machines, engines,
" tools, press, papers, utensils, or implements, or any part or
" parts thereof, or any of the said models or plans, or any part or
" parts thereof, by this act prohibited to be exported, or shall
" knowingly or willingly permit or suffer the same to be done,
" directly or indirectly, contrary to the true intent and meaning
" of this act, every such customer, comptroller, surveyor, searcher,
" waiter, or other officer of the customs, of Great Britain, or
" officer of the revenue of Ireland, shall, for every such offence,
" forfeit the sum of two hundred pounds, and shall also forfeit
" his office, and be incapable of holding any office or employment
" under his majesty, his heirs or successors."

Penalties aud
forfeitures.

f Sect. 18. By 21 Geo. 3. c. 37. s. 5. "That the several penal" ties and forfeitures herein-before mentioned (the manner of reco" very whereof is not herein-before particularly directed) shall and
" may be sued for and recovered, by action of debt, bill, plaint, or
" information, in any of his majesty's courts of record at West" minster, or in the court of session in Scotland, or in any of the
" four courts at Dublin, in the name of his majesty's attorney" general or lord-advocate, or in the name of some officer or
" officers of the customs in Great Britain, or some officer or
' officers of the revenue in Ireland respectively, wherein no essoin,
" protection, privilege, wager of law, or more than one impar" lance, shall be allowed ; and one moiety of the said penalties
" and forfeitures shall go and be applied to the use of his majesty,
" his heirs and successors, and the other moiety to the use of
" such officer or officers of the customs or revenue, as shall sue
" and prosecute for the same respectively, after deducting the
" charges of prosecution from the whole."

If oath shall be
t Sect. 19. By 21 Geo. 3. c. 37. s. 6. " If any person or
made of any
" persons hath or have in his, her, or their custody, power, or
such prohited
machines, &c. " possession, or shall collect, obtain, make, apply for, or cause or
being intended " procure to be made, any such machine, engine, tool, press,
" paper.
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" paper, utensil, or implement, or any part or parts thereof, or to be exported,
" any such model or plan, models or plans, or part or parts ,nev B,J
" thereof, as aforesaid, with intent to export, or that the same seiied' &e"
some
Great
" Britain or Ireland, and complaint being made, upon the oath
" of one or more credible witness or witnesses, before anyjustice
" or justices of the peace, that there is reason to believe such
" person or persons hath or have in his, her, or their custody,
" power, or possession, or hath or have collected, obtained,
" made, applied for, or caused or procured to be made, any such
" machine, engine, tool, press, paper, utensil, or implement, or
" part or parts thereof, or any such model or plan, or models or
" plans, or part or parts thereof, as aforesaid, with intent to ex" port, or that the same may be exported, to some other port or
" place than Great Britain or Ireland ; then, and in any of the
" said cases, it shall and may be lawful to and for the said jus" tice or justices of the peace to issue his or their warrant or
" warrants to seize all such machines, engines, tools, press, papers,
" utensils, or implements, or part or parts thereof, and all such
" models or plans, or part or parts thereof, as aforesaid, and to
" bring the person or persons so complained of before him or
" them, or some other of his majesty's justices of the peace for
" the same county, city, riding, division, shire, stewartry, or
" place ; and if such person or persons shall not give such an ac" count of the use or purpose to which such machines, engines,
" tools, press, papers, utensils, or implements, or part or parts
" thereof, models or plans, or part or parts thereof, is, are, of
" were intended to be appropriated, as shall be satisfactory to
" the justice or justices before whom he, she, or they, shall be
" brought as aforesaid, then, and in such case, it shall and may
" be lawful to and for such justice or justices to cause all such
" machines, engines, tools, press, paper, utensils, or implements,
" or part or parts thereof, models or plans, or part or parts there" of, which shall have been so seized as aforesaid, to be detained,
" and also to bind the person or persons so charged to appear at
" the next assizes, general gaol-delivery, or quarter-sessions of
" the peace, for the county, city, riding, division, shire, stewartry,
" or place, where such offence shall be committed, with reason-

"
"
"
'*
"
"
"
"
"
"
"
"

sons to the county gaol, prison, or house of correction, there
to remain until the next assizes or quarter-sessions of the
county, city, riding, division, liberty, stewartry, or place, where
such commitment shall be, and until he, she, or they, shall be
delivered by due course of law. And in case any such person Penalty on conor persons shall be convicted, upon any indictment or informa- viction»
tion against him, her, or them, at such assizes or quarter-sessions of the peace as aforesaid, of having in his, her, or their
custody, power, or possession, or of having collected, obtained,
made, applied for, or caused or procured to be made, any such
machine, engine, tool, press, paper, utensil, or implement, or
part or parts thereof, model or plan, or part or parts thereof,
" with
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with such intent as aforesaid, then, and in such case, the per
son or persons so convicted shall, for every such offence, for-'
feit and lose all such machines, engines, tools, press, papers,
utensils, or implements, orpartor parts thereof, models or plans,
or part or parts thereof, which shall be so seized and detained,
and also the sum oftwo hundred pounds oflawful money of Great
Britain ; and shall surfer imprisonment in the common gaol of
the county, city, riding, division, shire, stewartry, or place,
wherein such offender or offenders respectively shall be con
victed, for the space of twelve months, without bail or main
prise, and until such forfeiture shall be paid : provided never
theless, that no person shall be prosecuted for any of the
offences aforesaid in this clause mentioned, unless such prose
cution shall be commenced within the space of twelvemonths
next after such offence shall be committed."

Prosecution
within twelve
months.
Forfeitures to
informer.

Limitation of
actions.

General issue.

Treble costs.

"
"
"
"
"

t Sect. 20. By 21 Geo. 3. c. 37. s. 7. " The respective
forfeitures by this act inflicted upon offenders against the
same, shall, when recovered (where the same is not by
this act otherwise provided), go and be applied to the use
of the informer, after the expenses of the prosecution are
paid."

"
"
"
"
"
"
"
"
"
"

f Sect. 21. By 21 Geo. 3. c. 37. s. 8. " If any suit or action
shall be commenced against any person for what he shall do in
pursuance of this act, such suit or action shall be commenced
within six months next after the fact committed, and the person
so sued may file common bail, or enter a common appearance,
and plead the general issue not guilty, and may give this act
aud the special matter in evidence ; and if the plaintiff or prosecutor shall become nonsuit, or suffer discontinuance, or if a
verdict pass against him or her, or if, upon demurrer, judgment
shall be given against the plaintiff, the defendant shall recover
treble costs."

Not to extend
t Sect. 22. But by 21 Geo. 3. c. 37. s. 9- it is provided,
to wool cards, " That nothing herein contained shall extend to the preventing
Sec. exported to
" wool cards, or stock cards, not exceeding in value four shilAmerica.
" lings per pair, and spinners' cards not exceeding in value one
" shilling and six-pence per pair, used in the said woollen manu" facture, from being exported to any of his majesty's colonies
" or plantations in America."
f Sect. 23. By 22 Geo. S. c. 60. s. 3. it is enacted, •« That it
Penalty on ex
porting, or at " shall not be lawful for any person or persons whomsoever to
tempting to ex
" export from Great Britain to any parts beyond the seas, any
port, any
blocks, Sec.
" blocks, plates, engines, tools, or utensils, commonly used in,
" or which are proper for the preparing, working up, or finish" ing, of the calico, cotton, muslin, or linen-printing manufac" tures, or any part or parts of such blocks, plates, engines,
" tools, or utensils ; and if any person or persons shall put, or
" endeavour to put, on board any ship, boat, barge, lighter, or
" other vessel, not bound directly to some port in Great Britain,
" any
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" any such blocks, plates, engines, tools, or utensils, or part or
*' parts thereof, every such person shall forfeit all such blocks,
" plates, engines, tools, or utensils, or part or parts thereof ; and
" also shall forfeit and pay the sum of five hundred pounds of
" lawful money of Great Britain, to be recovered by action of
" debt, bill, plaint, or information, in any of his majesty's courts
" of record at Westminster, or in the court of session in Scotland
" respectively, wherein no essoin, protection, or wager of law,
" nor more than one imparlance, shall be allowed."
t Sect. 24. By 22 Geo. 3. c. 60. s. 4. " It shall be lawful Officers cm" for any officer or officers of his majesty's customs or excise, powered to
" and they are hereby required and directed, from time to time, uocks &c.
" to seize, and secure in some of his majesty's warehouses, all
" such blocks, plates, engines, tools, or utensils, or part or parts
" thereof, the exportation whereof is hereby prohibited, as he
'" or they shall find, or be informed to be, on board, or in a
" way of being put on board, any ship, boat, barge, lighter,
" or other vessel, not bound directly to some port in Great Bri" tain ; and all blocks, plates, engines, tools, or utensils, or part
" or parts thereof, so seized, shall, after condemnation there" of in due course of law, be publicly sold to the best bidder,
" to be used in Great Britain, and not elsewhere ; and one
" moiety of the produce shall go to the use of his majesty, his
" heirs and successors, and the other moiety to the officer or
" officers who shall have seized and secured the same."
f Sect. 25. By 22 Geo. 3. c. 60. s. 5. " If the captain, Penalty on
" master, mate, or other officer, of any ship or other vessel in captains, &c.
" Great Britain or Ireland, shall willingly or knowingly permit or n,;1",^''^1^,
" suffer any such blocks, plates, engines, tools, or utensils, or part &c. to be put on
" or parts thereof, to be put on board his or their ship or other board.
" vessel, or shall connive at the same being done, he or they
" shall, for every such offence, forfeit and pay the sum of one
*' hundred pounds of lawful money of Great Britain, to be re" covered as the penalties by this act imposed on persons ex" porting blocks, or other things, as aforesaid, are directed to be
" recovered ; and if the ship or vessel belongs to his majesty, his
" heirs or successors, the captain or other officer or officers there" of, so permitting, suffering, or conniving, shall, besides forfeit" ing the said sum of one hundred pounds, be, and is and are
" hereby declared to be, incapable of holding any office or com" mission under his majesty, his heirs or successors."
f Sect. 26. By 22 Geo. 3. c. 60. s. 6. " If any' officer or Penalty on
" officers of his majesty's customs shall take, or knowingly and j,^0™^110
" willingly permit or allow or suffer to be taken, any entry or en"ry ouiwaa'rj
" or entries outward, or sign any cocket or cockets or sufferance, for exporting
" for the shipping or exporting of any of the said blocks, plates, yy^sf t^"ttid
" engines, tools, or utensils, or part or parts thereof, or know- 06 s' c"
" ingly suffer the same to be done, he or they shall forfeit and
" pay the sum of one hundred pounds of lawful money of
" Great Britain, to be recovered in manner aforesaid ; and shall
" also forfeit and lose his or their office or employment, and be
" for
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" for ever rendered incapable of holding any office or employ^
" ment under his majesty, his heirs or successors."
f Sect. 27. By 22 Geo. 3. c. 60. s. 7. " One moiety of the
" respective forfeitures by this act inflicted on offenders against
" the same, shall, when recovered, go and be applied to the use
" of his majesty, his heirs and successors ; and the other moiety
" to the use of the person or persons who shall sue and prose" cute for the same respectively."

t Sect. 28. And by 22 Geo. 3. c. 60. s. 8. " If any action
" or suit shall be commenced against any person for what he
" shall do in pursuance of this act, such action or suit shall be
" commenced within six calendar months next after the fact
" committed ; and the person so sued shall and may file com" mon bail, and enter a common appearance, and plead the
General issue. " general issue not guilty, and may give this act and the special
" matter in evidence ; and if the plaintiff or prosecutor shall be" come nonsuit, or suffer discontinuance, or if a verdict shall
" pass against him, or if, upon demurrer, judgment shall be given
" against him, then, and in any of the cases aforesaid, the deTreble costs. " fendant shall recover treble costs."
t Sect. 29. By 25 Geo. 3. c. 67. s. 1. it is recited, " That
" the exportation of the several tools and utensils made use of
" in preparing, working up, and finishing, the iron and steel ma" nufactures of this kingdom, or either of them, will enable
" foreigners to work up such manufactures, and thereby greatly
" diminish the exportation of the same from this kingdom ;
" therefore, for the preserving as much as possible to his ma"jesty's subjects the benefits arising from those great and
No person to " valuable branches of trade and commerce, it is enacted, That
put on board
any vessel for " if, at any time after the first day of August, 1 785, any person or
exportation any " persons in Great Britain shall, upon any pretence whatsoever,
tool, &c. in the
act specified. " export, load, or put on board, or pack, or cause or procure to
" be loaden, put on board, or packed, in order to be loaded or
"< put on board, of any ship or vessel which shall be bound to
" some port or place in parts beyond the seas (except to Ireland),
" or shall lade, or cause or procure to be laden, on board any
" boat or other vessel, or shall bring, or cause to be brought, to
" any quay, wharf, or other place, in order to be so laden or put
" on board any such ship or vessel, any tool or utensil hereafter
" mentioned ; that is to say, hand stamps, doghead stamps,
" pulley stamps, stamps of all sorts, hammers and anvils for
*' stamps, screws for stamps, iron rods for stamps, presses of all
" sorts, in iron, steel, or other metal, which are used forgiving
" impressions to metal, or any parts of these several articles ;
" presses of all sorts called cutting-out presses, beds and punches
" to be used therewith; piercing presses of all sorts, beds. and.
" punches to be used therewith, either in parts or pieces, or
" fitted together ; iron or steel dies to be used in stamps or
" presses, either with or without impressions on them ; rollers of
" cast iron, wrought iron, or steel, for rolling of metal, and frames
for the same ; flasks or casting-moulds, and boards used there" with; lathes of all sorts for turning, burnishing, polishing,
" either
Limitation of
actions.
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" either the whole together, or separate parts thereof ; lathe
" strings, polishing brushes, scoring or shading engines, presses
" for horn buttons, dies for horn buttons, sheers for cutting of
". metal, rolled steel, rolled metal with silver thereon, parts of
" buttons not fitted up into buttons or in an unfinished state ;
" engines for chasing, stocks for casting buckles, buttons, and
" rings ; cast-iron anvils and hammers for forging mills for iron
" and copper ; roles, slitters, beds, pillars and frames for slitting
" mills ; die-sinking tools of all sorts, engines for making button
" shanks, laps ofall sorts, drilling engines, tools for pinching ofglass,
" engines for covering of whips, polishing brushes, bars of metal
" covered with gold or silver, iron or steel screw plates, pins, and
" stocks for making screws, or any other tool or utensil whatso" ever, which now is, are, or at any time or times hereafter shall
" or may be used in, or proper for, the preparing, working, finish" ing, or completing, of the iron or steel manufactures of this
" kingdom, or either of them, by what name or names soever the
" same shall be called or known, or any model or plan, or models
" or plans, of any such tool, utensil, or implement, or any part or
" parts thereof ; the person or persons so offending shall, for every 0I1 pCnaHv of
" such offence, not only forfeit and lose all such tools or utensils, forfeiture"
" or parts or parcels thereof, together with the packages, and all tncreof;
" other goods packed therewith, if any such there be ; and com" plaint being made, upon the oath of one or more credible wit" ness or witnesses, before any justice or justices of the peace,
" it shall and may be lawful to and for such justice or justices of
" the peace to issue his or their warrant or warrants to bring the
" person or persons so complained of before him or them, or
" some other of his majesty's justices of the peace for the same
" county, city, riding, division, liberty, shire, stewartry, or place ; and .f t] e
" and if, when such person or persons shall be brought before fender shall not
" such justice or justices, he, she, or they, shall not give such an give a saurfac" account of the use or purpose to which such tools, utensils, or J?^ ^"mTuf'
" implements, and part or parts thereof, and all such model or trate/hcshaU
" plan, models or plans, and part or parts thereof, are intended bound to appear
" to be appropriated, as shall be satisfactory to the justice or jus- J'Jjj6^*1 as"
" rices before whom he, she, or they, shall be brought as afore'
" said, then, and in such case, it shall and may be lawful to and
" for such justice or justices to bind the person or persons so
" charged to appear at the next assizes, general gaol delivery, or
" quarter-sessions of the peace for the county, city, riding, divi" sion, stewartry, or place, where such offence shall be com- 0r be committed
" mitted, with reasonable sureties for his, her, or their appear- for trial.
" ance ; and in case such person or persons shall refuse or
" neglect to give such security, then, and in such case, it shall
" and may be lawful to and for such justice or justices to com" mit the person or persons so refusing to the common gaol or
" house of correction, there to be kept until the next assizes or
" next quarter-sessions of the county, city, riding, division, shire,
" stewartry, or place, where such commitment shall be, and until
" he, she, or they, shall be delivered by due course of law: and Penalty on con" in case any such person or persons shall be convicted of any of wtion
" the offences aforesaid, upon any indictment or information
" against
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" against him, her, or them, at such assizes or quarter-sessions of
*' the peace as aforesaid, the person or persons so offending shall,
* for every such offence, forfeit the sum of two hundred pounds
" of lawful money of Great Britain, and shall also suffer impri" sonment in common gaol, prison, or house of correction, of the
" county, city, riding, division, liberty, shire, stewartry, or place,
" wherein such offender or offenders shall be respectively con" victed, for the space of twelve months, without bail or niain" prise, and until such forfeiture shall be paid."
Officers of the
customs to seize
all such tools,
&c. laid, or intended to be
a"d'outi«rd?
bound vessel ;

f Sect. SO. By 25 Geo. 3. c. 67. s. 2. " It shall and may be
„ jawfuj t0 ancj for any 0fHcer 0f his majesty's customs in Great
, r» • •
ii
it
-j
i
Britain, and they are hereby required, to seize and secure, in
" some or one of his majesty's warehouses, all such tools, utensils,
" or 'mplements> or Part or parts thereof ; and all and every such
" model or plan, models, or plans, or part or parts thereof, as
" such officers shall find or discover to be laid or put on board,
" or intended to be laid or put on board, of any ship, vessel, or
" boat, which shall be bound to some port or place in parts be" yond the seas (except to Ireland), contrary to the true intent
" and meaning of this act, together with the packages, and all
" other goods packed therewith (if any such there be), and they
" are hereby indemnified in so doing ; and all tools, utensils, and
" implements, or part or parts thereof, model or plan, models or
" plans, or part or parts thereof, together with the packages, and
" other goods packed therewith, so seized and secured as afore" said, shall, after condemnation thereof in due course of law, be
* publicly sold to the best bidder, by order of the commissioners
such goods to be « 0f the customs in Great Britain respectively ; and one moiety
1,0 ' '
" of the produce arising by the false thereof, after deducting the
" charges of condemnation and sale, shall be to the use of his
" majesty, his heirs and successors, and the other moiety to
" the officer who shall seize and prosecute for the same as afore" said."
Penalty on maswiioshaiTwr
mil any such
tools, &c. to be
put on board.

Penalty on offitMn Cmt°entry 'outward™'
&c. for such
tools or utensils.

f Sect. SI. By 25 Geo. 3. c. 67. s. 3. " If the captain or
" master 0I" anv smP> vessel, or boat in Great Britain, shall
" knowingly or designedly permit or suffer any tool, utensil, or
" implement, or part or parts thereof, or any model or plan, or
« part or parts thereof, by this act prohibited to be exported as
" aforesaid, to be put on board his said ship, vessel, or boat,
every such captain or master shall, for every such offence, for
u feit the sum of two hundred pounds ; and if the said ship,
vessel, or boat, shall belong to his majesty, his heirs or succes
sors, then the captain or master thereof shall not only forfeit the
" sum of two hundred pounds, but shall also forfeit his employ" ment, and be incapable of his holding any office or employ" ment under his majesty, his heirs or successors."
"
"
"
«

f Sect. 32. By 25 Geo. 3. c. 67. s. 4. "If any customer,
comPtro'.'er» surveyor, searcher, waiter, or other officers of the
customs in Great Britain, shall take, or knowingly or willingly
suffer to be taken, any entry outward, or shall sign any cocket,
warrant, or sufferance, for the shipping or exporting of any of
" the
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the said tools, utensils, or implements, or any part or parts
thereof, or any of the said models or plans, or any part or parts
thereof, by this act prohibited to be exported, or shall knowingly or willingly permit, or suffer the same to be done, directly
or indirectly, contrary to the true intent and meaning of this
act ; every such customer, comptroller, surveyor, searcher,
waiter, or other officer of the customs of Great Britain, shall,
for every such offence, forfeit the sum of two hundred pounds,
and shall also forfeit his office, and be incapable of holding
any office or employment under his majesty, his heirs or suc-

t Sect. 33. By 25 Geo. 3. c. 67. s. 5. " If any person or per- Any pew hav.
" sons hath or have in his, her, or their custody, power, or pos- j"8 '"^""'j011
" session, or shall collect, obtain, make, apply for, or cause or u'tMiX&c°wi'th
" procure to be made, any such tool, utensil, or implement, or any intent to export
** part or parts thereof, or any such model or plan, models or plans, V'e .same' ".'y
" or part or parts thereof as aforesaid, with intent to export, or that
warrant for^
*' the same may be exported out of Great Britain to any port or seizing thereof,
" place beyond the seas (except to Ireland); and complaint *"ghb"IJ|"1,1sbe
" being made, upon the oath of one or more credible witness or fo^Wni^0"
" witnesses, before any justice or justices of the peace, that there
" is reason to believe such person or persons hath or have in his,
" her, or their custody, power, or possession, or hath or have
" collected, obtained, made, applied for, or caused or procured
" to be made, any such tool, utensil, or implement, or part or
" parts thereof, or any such model or plan, or models or plans,
" or part or parts thereof, as aforesaid, with intent to export, or
" that the same may be exported to some other port or place than
" Great Britain or Ireland ; then, and in any of the said cases, it
" shall and may be lawful to and for the said justice or justices
" of the peace to issue his or their warrant or warrants to seize
** all such tools, utensils, or implements, or part or parts thereof,
" and all such models or plans, or part or parts thereof, as afore" said, and to bring the person or persons so complained of before
" him or them, or some other of his majesty's justices of the
" peace for the same county, city, riding, division, shire, stewartry,
" or place ; and if such person or persons shall not give such an
" account of the use or purpose to which such tools, utensils, or and f he ''""J!
„. ,
r r
I,,
not give a satis" implements, or part or parts, models or plans, or part or parts factory account
" thereof, is, are, or were intended to be appropriated, as shall thereof, such
" be satisfactory to the justice or justices before whom he. she, t00''. ^0- ™av
i
i ii i ■
i
r
•i i
i •
i
be detained, and
" or they shall be brought as aforesaid, then, and in such case, it lne possessor
" shall and may be lawful to and for such justice or justices to bound over to
" cause all such tools, utensils, or implements, or part or parts ^^"j^f'&c
" thereof, models or plans, or part or parts thereof, which shall
" have been so seized as aforesaid, to be detained ; and also to
" bind the person or persons so charged to appear at the next
" assizes, general gaol-delivery, or quarter-sessions of the peace
" for the county, city, riding, division, shire, stewartry, or place,
" where such offence shall be committed, with reasonable sure" ties for his, her, or their appearance ; and in case such person
" or persons shall refuse or neglect to give such security, then,
" and in such case, it shall and may be lawful to and for such
vol. i. IB
"justice
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or may be com- « justice or justices to commit such person or persons to the
nutted.
„ county gao^ prison, or house of correction, there to remain
" until the next assizes or quarter-sessions of the county, city,
" riding, division, liberty, stewartry, or place, where such com" mitment shall be, and until he, she, or they shall be delivered
Penalty in case " by due course of law : and in case any such person or persons
ot conviction. „ gJiajj ^ convicted, upon any indictment or information against
" him, her, or them, at such assizes or quarter-sessions of the
" peace as aforesaid, of having in his, her, or their custody, power,
" or possession, or of having collected, obtained, made, applied
" for, or caused or procured to be made, any such tool, utensil,
" or implement, or part or parts thereof, model or plan, or part
'' or parts thereof, with such intent as aforesaid, then, and in such
" case, the person or persons so convicted shall, for every such
" offence, forfeit and lose all such tools, utensils, or implements,
" or part or parts thereof, models or plans, or part or parts there" of, which shall be so seized and detained, and also the sum of
" two hundred pounds of lawful money of Great Britain, and
" shall suffer imprisonment in the common gaol of the county,
" city, riding, division, shire, stewartry, or place, wherein such
** offender or offenders respectively shall be committed, for the
" space of twelve months, without bail or mainprise, and until
" such forfeiture shall be paid."
Prosecution to
f Sect. 34. By 25 Geo. 3. c. 67. s. 7. " Provided always, that
be commenced « no person shall be prosecuted for any of the offences aforemonth».tWe V° " said, unless such prosecution shall be commenced within the
" space of twelve calendar months next after such offence shall
" be committed."
Penalties and
f Sect. 35. By 25 Geo. 3. c. 67. s. 8. it is further enacted, " That
["tererovered " tne severa^ penalties and forfeitures herein-before mentioned
and applied. " shall and may be sued for and recovered by action of debt, bill,
" plaint, or information, in any of his majesty's courts of record
" at Westminster, or in the court of exchequer, or in the court of
" session in Scotland, in the name of his majesty's attorney" general, or lord-advocate, or in the name of some officer or
" officers of the customs of Great Britain respectively, wherein
" no essoin, protection, privilege, wager of law, or more than one
" imparlance, shall be allowed ; and that one moiety of the said
" penalties and forfeitures shall go and be applied to the use of his
" majesty, his heirs and successors, and the other moiety to the
" use of such officer or officers of the customs as shall sue and
" prosecute for the same respectively, after deducting the charges
" of prosecution from the whole."
Limitationof
actions.

General issue.

+. Sect. 36. By 25 Geo. S. c. 67. s. 9. it is further enacted,
«« That if any suit or action shall be commenced against any per" son for what he shall do in pursuance of this act, such suit or
" action shall be commenced within three months next after the
" fact committed ; and the person so sued may file common bail,
" or enter a common appearance, and plead the general issue
" not guilty, and may give this act and the special matter in evi" dence ; and if the plaintiff or prosecutor shall become nonsuit,
" or suffer discontinuance, or if a verdict pass against him or
• " her,
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her, or if, upon demurrer, judgment shall be given against the
Treble costs.
plaintiff, the defendant shall recover treble costs."
t Sect. 37. By 26 Geo. 3. c. 89. it is enacted, " That it shall
and may be lawful to export from Great Britain to the British
islands in the West Indies, or to any other foreign part or place
whatever, any tools or utensils made use of in the iron or steel
manufactures of this kingdom, which might have been legally
exported before the passing of the above recited act (except the
several articles hereinafter particularly enumerated ; that is to
say, rollers either plain, grooved, or of any other form or deno
mination, of cast iron, wrought iron, or steel, for the rolling of
iron, or any sort of metals, and frames, beds, pillars, screws,
pinions, and each and every implement, tool, or utensil there
unto belonging; rollers, flitters, frames, beds, pillars, and
screws for slitting mills ; presses of all sorts in iron, steel, or
other metals, which are used with a screw exceeding one inch
and a half iu diameter ; or any parts of these several articles,
or any model or models of any of the beforementioned utensils,
implements, and machines, or any part or parts thereof ; and all
sorts of utensils, engines, or machines used in the casting or
boring of cannon, or any sort of artillery, or any parts thereof,
or any model or models of tools, utensils, engines, or machines
used in casting or boring of cannon or any sort of artillery, or
any parts thereof ; hand-stamps, dog-head stamps, pulley
stamps, hammers, and anvils for stamps, presses of all sorts,
1 called cutting-out presses, beds and punches to be used there
with ; piercing presses of all sorts, beds and punches to be used
therewith, either in parts or pieces, or fitted together ; scoring
or shading engines, presses for horn buttons, dies for horn but
tons, rolled metal with silver thereon, parts of buttons not fitted
up into buttons, or in an unfinished state; engines for chasing,
stocks for casting buckles, buttons, and rings ; die-sinking tools
of all sorts, engines for making button-shanks, laps of all sorts,
tools for pinching of glass, engines for covering of whips, bars of
metals covered with gold or silver, burnishing stones commonly
called blood stones, either in the rough state or finished for
use) ; any thing in the said recited act to the contrary in any
wise notwithstanding."

From July 10,
1786, such tools
used in the iron
and steel manu
factures, &c.
may be export
ed, as might
have heen be
fore passing re
cited act, except
the articles here
in specified.

t Sect. 38. By 26 Geo.3. c.89. s.2. " It shall not be lawful for
any person or persons, in the kingdom of G reat Britain, to export
to parts beyond the seas (except to Ireland), or to have in his, her,
or their possession, with the intent so to export, any of the tools
and utensils hereinafter mentioned ; that is to say, wire moulds
for making paper ; wheels made of metal, stone, or wood, for
cutting, roughing, smoothing, polishing, and engraving glass ;
purcellas, pincers, sheers, and pipes, used in blowing glass ;
potters wheels and potters lathes for plain, round, and for
engine-turning tools, used by saddlers, harness-makers, and
bridle-makers, namely, cantle-strainers, side-strainers, pointstrainers, creasing-irons, screw-creasers, wheel-irons, seat-irons,
pricking-irons, bolstering-irons, clams, head-knives ; and that
the said recited act, so far as the same concerns the exporters
or possessors of the tools and utensils therein enumerated or
B R 2
" described

No person to
have in posses
sion, with intent
to export (ex
cept to Ireland)
any of the arti
cles herein spe
cified. Recited
act, so far as re
lates to export
ers of articles
therein enume
rated, to extend
to exporters of
articles specified
in this act.

'
:
1
1
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described, shall extend, or be construed to extend, to all and
every the exporters or possessors of the tools and utensils herein
enumerated or described, as fully, to all intents and purposes,
as if the same were repeated and re-enacted in the body of this
act."
Continuance of
f Sect. 39. By 26 Geo. 3. c. 89. s.
it is further enacted,
act.
„ rjnat tn;8 act sna|| continue in force until the end of the next
" session of parliament, and no longer."—Made perpetual by
35 Geo. 3. c. 38.
By sect. 2. of 26 Geo. 3. c. 89- " It is lawful to export any
" tools made use of in the iron or steel manufactures of this
" kingdom, which might have been exported before the 25 Geo. 3.
" except rollers either plain, grooved, or of any other form or de" nomination, of cast iron, wrought iron, or steel, for the rolling
" of iron or of any sort of metals, and frames, beds, pillars, screws,
" pinions, and each and every implement, tool, or utensil thereto
" belonging ; rollers, slitters, frames, beds, pillars, and screws
" for slitting mills, presses of all sorts in iron, steel, or other
* metals, which are used with a screw exceeding one inch and a
" half in diameter, or any parts of these several machines, or any
" model or models of any of the beforementioned utensils, imple" ments, and machines, or any part or parts thereof; and all
" sorts of utensils, engines, or machines, used in the casting or
" boring of cannon, or any sort of artillery, or any parts thereof,
" or any model or models of tools, utensils, engines, or machines,
" used in casting or boring of cannon, or any sort of artillery, or
" any parts thereof, and stamps, dog-head stamps, pulley stamps,
" hammers and anvils for stamps ; presses of all sorts called cut" ting-out presses, beds and punches to be used therewith;
" piercing presses of all sorts, bed and punches to be used there" with, either in parts or pieces, or fitted together ; scoring or
" shading engines, presses for horn buttons, dies for horn buttons,
" rolled metal with silver thereon, parts of buttons not fitted up
" into buttons, or in an unfinished state; engines for chasing,
" stocks for casting buckles, buttons, and rings; die-sinking tools
" of all sorts, engines for making button-shanks, laps of all sorts,
" tools for pinching of glass, engines for covering of whips ; bars
" of metals covered with gold or silver, burnishing stones com" monly called blood stones, either in the rough state or finished
" for use."
By 44 Geo. 3. c. 70. Machinery and tools for erecting a mint
in Denmark are allowed to be exported.
And 50 Geo. 3. c. 63. The like for the Brazils.

7. Usury.
In treating of Usury, I shall consider,
1. What shall be deemed usury.
2. How it is restrained by common law.
C. How
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3. How by statute.
As to the Fihst Point, viz. What shall be deemed usury.
Sect. 1 . It seems that usury, in a strict sense, is a contract upon
the loan of money to give the lender a certain profit for the use of
it, upon all events, whether the borrower make any advantage of
it, or the lender suffer any prejudice for the want of it, or whether
it be repaid on the day appointed or not.

Wood's Inst,
b- 3- P- *25.
g Usury/is.
t Strang*', 816.
]?434 Com. 156.
Sect. 2. And in a larger sense it seemeth, that all undue advan- G;bfc '
tages taken by a lender against a borrower come under the notion Cowper, 793.
of usury, whether there were any contract in relation thereto or
not ; as where one in possession of land, made over to bim for
the security of a certain debt, retains his possession after he hath
received all that is due from the profits of the land.
Sect. 3. But it hath been resolved, that an agreement to pay
double the sum borrowed, or other penalty, on the non-payment
of the principal debt at a certain day, is not usurious, because it
is in the power of the borrower wholly to discharge himself, by
repaying the principal according to the bargain.

2 R. Abr. eot.
*°" Ed"- 71*
8^
Cowper, 113.

As to the Second Point, viz. How usury is restrained by
the common law.
Sect. 4. It is said, that anciently it was holden to be absolutely unlawful for a christian to take any kind of usury, and that
whosoever was guilty of it, was liable to be punished by the censures of the church in his life-time ; and that if after death any
one was found to have been a usurer while living, all his chattels
were forfeited, to the king, and his lands escheated to the lord of
the fee.
Sect. 5. Also it seemeth to have been the opinion of the makers
of some late acts of parliament, as 5 Edw. 6. c. 20. 13 Eliz.
c. 8. s. 5. and 21 Jac. 1. c. 17. s. 5. that all kinds of usury are
contrary to good conscience.

s Inst. 151.
* [J^*^800y^'fg^
Temp,
Hwdwicke,

2 Ventris, 4?.
|7^A^"
288.

Sect. 6. And agreeably hereto it seemeth formerly to have been 2 R. Abr. 801.
the general opinion, that no action could be maintained on any 1 R- Abr. 18.
promise to pay any kind of use for the forbearance of money, be2gg9cause that all such contracts were thought to be unlawful, and
consequently void.
• ,
Sect. 7. But it seems to be generally agreed at this day, that
the taking of reasonable interest for the use of money is in itself
lawful, and consequently that a covenant or promise to pay it, in
consideration of the forbearance of a debt, will maintain an action ; for why should not one who has an estate in money be as
well allowed to make a fair profit of it, as another whohas an estate
in land ; and what reason can there be, that the lender of money
should not as well make an advantage of it as the borrower ?
Neither do the passages in the Mosaical law, which are generally
urged against the lawfulness of all usury, if fully considered, so
much prove the unlawfulness, as the lawfulness of it; for if all
usury

1 R. Abr. 25.
g0R,Abr"781,
wiiicb. 114.
1 Ven. 198.
f-.1^^^'
eI,^. ^ uU.t.
25.
J*™* ^"T"
DeMter. c. xiiii.
v. 19, 20.
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usury were against the moral law, why should it not be as much
so in respect of foreigners, of whom the Jews were expressly
allowed to take it, as in respect of those of the same nation, of
whom alone they were forbidden to receive it f From whence it
seems clearly to follow, that the prohibition of it to that people
was merely political, and consequently doth not extend to any
other nation.
As to the Third Point, viz. How usury is restrained by
statute.
No mote than
five per cent.
shall be taken
for the loan of
money.

"
"
"
"
"

Sect. 8. By 12 Ann. c. 16. " No person whatsoever shall,
upon any contract, take, directly or indirectly, for loan of any
money, wares, merchandize, or other commodities whatsoever,
above the value of five pounds, for the forbearance of one hundred pounds for a year, and so after that rate for a greater or
lesser sum, or for a longer or shorter time."

Contracts on
Sect. 9- And by 12 Ann. c. 16. it is enacted, "That all bonds,
which more than " contracts, and assurances whatsoever, for payment of any prinfive per cent, is
" cipal, or money to be lent, or covenanted to be performed
reserved or
taken, are void. " upon, or for any usury, whereupon or whereby there shall be
" reserved or taken above the rate of five pounds in the hundred,
" as aforesaid, shall be utterly void."
Whoever shall
Sect. 10. And by 12 Ann. c. 16. s. 2. " All and every person
usuriously take
more than five " or persons whatsoever, which shall, upon any contract, take,
per cent, shall " accept, and receive, by way or means of any corrupt bargain,
forfeit treble
" loan, exchange, chevizance, shift, or interest of any wares, mervalue.
3 Atk. 154.
" chandize, or other thing or things whatsoever, or by anydeceit3 Ke)>le, 259, " ful way or means, or by any covin, engine, or deceitful convey260.
" ance, for the forbearing or giving day of payment for one whole
1 Vent. 253.
3 Wils. 250.
" year, of and and for their money or other thing, above the sum
(«) C. Jac 25. " of five pounds, for the forbearing of one hundred pounds for a
Moor, 644.
" year, and so after that rate for a greater or lesser sum, or for a
Noy, 41.
" (a) longer or shorter term, shall forfeit and lose for every such
C. Car. 283.
4 Leonard , 43. "offence the treble value of the money, wares, merchandizes,
C. Eliz. 20.
" and other things so lent, bargained, exchanged, or shifted."
2 Leo. 38.
The expositions which were made of the former statutes of
1 Atk. 340.
usury being equally applicable to this, which is penned almost
1 Vcs. 142.
in the very same words, I shall take notice of the principal of
them, as well as decisions upon this statute, as that—
Dalis. 12.
+ Sect. 1 1 . A contract made before the statute is no way with
Con. Ray. 1 97. in the meaning of it, and therefore it is still lawful to receive six
per cent, in respect of any such contract.
Bodily v. Bel
lamy, 2 Burr.
1094.
Salkeld, S44.
2 And. 121.
Moor, 752.
C. Jac. 32, 33.
Yelverton, 47.
2 Burr. 1077.
7 Modern, 118.
2 Strange, 1249.
L. Nisi P. 27.

t Sect. 12. A bond given at Calcutta in the East-Indies, where
both parties reside at the time, on which nine per cent, is re
served, is not within the statute.
Sect. 13. A bond made to secure a just debt, payable with
lawful interest, shall not be avoided be reason of a corrupt agree
ment between the obligors, to which the obligee was no way
privy; as where A. being indebted to B. in a hundred pounds,
agrees to give him thirty pounds for the forbearance of that hun
dred pounds for a year, and gives him a bond of sixty pounds for
payment
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payment of the thirty pounds, and for the payment of the hundred
pounds enters into a bond of two hundred pounds, together with
B., for the payment of a true debt of one hundred pounds due
from B. to C.
Sect. 14. The receipt of higher interest than is allowed by the
statute, by virtue of an agreement subsequent to the first contract,
does not avoid an assurance fairly made, and agreeable to the
statute, but only subjects the party to the forfeiture of treble
value: for the words are, " That all assurances for the payment
" of any principal, &c. whereupon or whereby there shall be re" served or taken above the rate of five pounds in the hundred,
" 8tc. shall be utterly void."

Pollard ».
jjj.boleJj' Cr0"
Ray. 1*91.
4 Burr. 22. 53.

f Sect. 15. So also where A. sold goods at three months Floyer «. Edcredit, but stipulated that, if the money was unpaid, the vendee w»rd». Cowp.
should allow him a halfpenny an ounce for every month until
the debt was discharged, which exceeded the legal rate of interest,
yet the contract being a bondfide sale, and the subsequent agree
ment according to the usage in that particular branch of trade,
it was not usurious; but it would have been otherwise if the sale
had been merely colourable, to cover the loan and evade the
statute.
t Sect. 16. So where A. was fairly indebted to B. in one
thousand one hundred and twenty-five pounds, and on A. desiring time to pay it, B. insisted that one hundred and fifty
pounds should be added to the debt, as he would have nothing
to do with interest, and A. accordingly gave him five acceptances
for these two sums, payable within fourteen months, it was held
that the bondfide debt subsisted unimpeached by the subsequent
usurious transaction.
+ Sect. 17. So in an action for usury, where it was proved to
be the custom to discount bills in London for persons in the
country, and to charge on such bills the usual discount of interest
of five per cent, and also five shillings per cent, on the gross sum,
as commission to answer the extraordinary expenses of clerks,
&c. kept for this business, it was adjudged not to be usury.
t Sect. 1 8. So where a bill of exchange indorsed over is not
duly paid, the indorsee may charge the indorser with interest,
exchange, and other incidental expenses, beyond the amount of
five per cent, if such charges are reasonable, warranted by usage,
and not made a colour for usury.
f Sect. 19. But if a sum of money is lent upon an agreement
to pay legal interest, and a premium over and above is paid when
the money is advanced, the security is void, although such pre*
mium do not of itself exceed the legal interest, but the penalty is
not incurred till more than legal interest is actually received.

Gray v. Fo»i«.r,
ul- ""P"

Winch t>. Fen,
Hi|^BjR'
1786.
'
Sec 2 Term
™*P- 5*> noti5
Auriol v.
53

Fisher qui um v.
^g"'ey' ^"S-

Seer. 20. The grant of an annuity for lives not only exceeding pjjjjjj^ ^
the rate allowed for interest, but also exceeding the known pro- Richards «.
portion for contracts of this kind, in consideration of a certain Brown, Cowp.
sum 728. •d by
Confirmed b
Ld. Thurlow, Hil. '21 Geo. 3. Brown's Rep. Ch*n. 93. Ld. Irnham i>. Child.
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sum of money, is not within the meaning of the statute, unless
there were some underhand bargain for the security of the repay
ment of the principal or consideration money.
Richards v.
Brown,
Cowp. 770.

+ Sect. 21. Therefore where A. applied to B. to borrow six
hundred pounds, and B. agreed to lend it him, and actually ad
vanced two hundred pounds of the money, on a deposit of cer
tain securities, but when A. applied for the remaining four hun
dred pounds, B. by falsely pretending that he had not the money
himself, but must get it from a friend, who, he said, never lent
money but upon annuity at six years purchase, which was con
sented to and given by A. accordingly, and B. took five per cent.
procuration-money, this loan, though in the shape of an annuity,
was held usury.

Murray v.
Harding,
3 VViJs. Si'O.

t Sect. 22. But where the loan was in the form of an annuity,
and there was a clause in the deed, that the borrower might re
pay the sum given for the annuity at a future period, the court
held it not usury, although the clause seemed to make the sum
advanced the loan, and the annuity the interest; for the repay
ment was casual, and depended on the borrower himself, so that
it was not in the lender's power to have his money at all events.

•2 Roll. 48.
S Black. 863.
1 Le». 54.
J Sid. 27.
1 Atk.310.

Sect. 23. No contract is usurious by which the lender runs the
hazard of losing all his money, both principal and interest; as
where on the loan of a certain sum for a year, for the victualling
of a ship, it is agreed, that if the ship return, the lender shall
have so many thousand fishes, at such a rate, which exceeds the
interest allowed by the statute, and if the ship never return, or if
it perish by unavoidable casualties of sea, fire, or enemies, that
then he shall have nothing.

' Sect. 24. But it is clear, that if the interest only be hazarded
3 Keble, 304. on such a contract, and the whole principal secured, the whole
Said to be good
law, 1 Atk.341. is usurious.
Vide C. Eliz. 741. Cro. Jac. 507.
Shower's Rep. 8.
Sect. 0.5. So also where on the loan of thirty pounds a bond is
given for the payment of a hundred pounds, on the marriage of
a daughter of one of the parties; " provided, that if either of
" them should die before, that then nothing should be paid."
Chesterfield v.
f Sect. 26. So a loan of five thousand pounds, to be paid ten
.Tansen,
thousand
pounds on the death of A. in the life-time of B. is not
1 Atk. 339.
a usurious contract within 12 Ann. c. 16. for in this case, if the
contingency happen one way, tlie whole money is lost.
Moniset v.
t Sect. 27. So where A. lent one hundred pounds to B. for
King, 2 Burr.
four years without interest, but B. agreed to find the daughter
891.
of A. with meat and drink for that time, and also to take her into
partnership, she to pay a moiety of the charges and losses of the
business, and to receive half of the profits, it was held not to be
usury, although the pecuniary advantages gained by A. might
exceed five per cent.
Morscr. Wilson, f Sect. 28. But if the borrower of money give a bond for the
4 J'. Rep. 353. principal and interest at five per cent, and covenant at the same
time also to pay to the lender a certain portion of the profits of
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a trade carried on by him in partnership with another person,
this is an usurious contract, and the obligee cannot recover on
the bond; for though he was to gain by the profits, he was not
to stand to the losses of the trade.
Sect. 29. Also it hath been resolved, that an agreement to pay
more than the lawful interest for the loan of a certain sum at such
a day if A.B. shall be then alive, and if he shall be dead, then to
pay such a sum which is less than the principal, is void by the
statute; for if such a contingency would exempt the case out of
the statute, by the same reason twenty lives might be added, and
the statute wholly evaded.

Bution v. DurniMm> c'°- EE*
ciajton's case
5C0. 70.

+ Sect. 30. So also if the contingency be on a young and Richards u.
healthy person dying within three months, this shall be deemed Brown,
usurious; for being so slight, it appears to be a mere evasion. Cowp.770.
Sect. SI. An assurance made in pursuance of a fair agreement
for such interest as is allowed by the statute, shall not be avoided
by the fault of the scrivener, who draws it up in such a manner
as to bring it within the express letter of the statute.

c. Jac. 677.
2 Bo"2 Ven/ss
3 Wils. 396.

Sect. 32. As where the parties agree that five pounds shall be Hard. 418.
paid for the loan of a hundred pounds for a year, and the 4 Mod. 307.
scrivener, in drawing the bond for it, doth, without the know
ledge of the parties, who are illiterate persons, make the five
pounds payable at the end of half a year.
Sect. 33. So where on the fair loan of a hundred pounds, agreed
to be paid with common interest, a mortgage is made for the hun
dred pounds, with a proviso, that it shall be void on payment of
one hundred and five pounds at the end of one year, without any
covenant for the mortgagor to take the profits till default be made
of payment, so that in strictness the mortgagee is intitled both to
the interest and profits.
+ Sect. 34. So also if a bond be conditioned for the payment
of one hundred pounds by quarterly payments of five pounds
each, and interest at five per cent, this shall not be rendered a
usurious contract by the indorsement of a memorandum thereon,
" That at the end of each year the year's interest due shall be
" added to the principal, and then the twenty pounds received in
" the course of the year deducted, and the balance remain as the
" principal."

Le Grange «.
Hamilton,
|Jq ^JJ' g|3'
Rep. 144.

f Sect. 35. So if A. for one hundred and twenty pounds grant Murray v.
an annuity of twenty pounds out of a living, with a promise of ^^f!]"8'^
redemption in five years, and give bond for the performance, this 2 Bl.' Rep. 8*59.
is not usury, although the agent in drawing the deed state that it
was a loan of money.
Sect. 36. The reservation of a greater sum than is allowed by
the statute for interest, upon the non-payment of the principal at
the end of the year, is not usurious within the statute, because
it is in the power of the borrower to avoid the payment of the
money so reserved, by paying the principal at the day appointed ;
yet it seemeth clear, that if it were originally agreed that the
principal money should not be paid at the time appointed, and
that

5 Co. 69.
C. Jac 509.
£ bJJJtis!*
c. Eiu. 643.
1 Lut- ♦fr*f Atk. 342.
1 Atk. 351.
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5 Co. 69.
See Mo. 397.
1 \t'k 350
Cowper, 794.
2 Str. 1243.

that such clause was inserted only with an intent to evade the
statute, the whole contract is void ; for the construction of cases
°f l'us nature must be governed by the circumstances of the
whole matter, from which the intention of the parties will appear
in the making of the bargain, which, if it was in truth usurious,
is void, however it may be disguised by a specious assurance.

Tate v. Weilings, 3 Term
Hep- 531.

t Sect. 37. Therefore the loan of money produced by the sale
Qf stock, on an agreement that the borrower shall replace this
stock on a certain day, or repay the money on a subsequent day
with such interest in the meantime as the stock itself would have
produced, is not usurious, though the interest exceed five per
cent, unless the transaction be colourable, and a mere device to
obtain more than legal interest.

(o)C.Jac. 251.
Sect. 38. It is not (a) material whether the payment both of
508.
the principal and also of the usurious interest be secured by the
2 Lev 788
same (b) or hy different conveyances ; but that all writings what(6) Lutw! 273. soever for the strengthening such a contract are void.
466.
Seer. 39. A contract reserving to the lender a greater advan
tage than is allowed by the statute, is equally within the meaning
(<•) C. Jac. 440. of it (c) whether the whole be reserved by way of interest, or in
part only under that name, and in part by way of rent for a house,
let at a rent plainly exceeding the known value.
Spurrier v.
Mayoss, F.
M^mChan"
12 July, 1792.
S. C. 4Bro.
C.C28.

3Kebie, 142.
Con. Noy, 2.

T Sect. 40. But where A. agrees to pay B., for the purchase
of two houses, the sum of ,£430: 10s., and that £200 of the
lnoney should be paid immediately, and the remainder at
Michaelmas, with interest thereon at five per cent., and the
houses being unoccupied, A. was to be let into immediate possession; but that if the said balance should not be paid at
Michaelmas, A. agreed to pay, in lieu of interest on the same, a
clear rent of £42 a year, out of which B. was to permit interest
at the rate of five per cent, in respect of the sum first paid to
him to be deducted; this agreement was adjudged not be usu-

Sect. 41. A second bond made after the forfeiture of a former,
and conditioned for the receipt of interest according to the
penalty of the forfeited bond, is as much within the statute as
if it had been made before the forfeiture; for if such a practice
should be allowed, nothing could be more easy than to elude the
statute ; and though the whole penalty be due in strictness to the
obligee, yet the true principal debt is in conscience no greater
after the forfeiture of the bond than it was before.
Walton v. Sliel- + Sect. 42. So also if a promissory note, originally given upon
ley, l Term
a usurious consideration, be indorsed over to A., and B. gives A.
Rep. 296.
a bond in consideration of his delivering up the note of hand, it
seems admitted, that, on the bond being put in suit, and the sta
tute of Usury pleaded, the defendant may give evidence that the
promissory note was orginally given on a usurious consideration,
and thereby destroy the validity of the bond.
Sect. 43. But although the deed, securing the repayment of the
money borrowed, be drawn pursuant to the statute, yet if the
whole of the principal be not fairly advanced, it is void.
t Sect.
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t Sect. 44. As where A. having occasion for a sum of money
applied to B. and offered to secure the sum on a mortgage, and
B. said that all his money was in the funds, and that to sell out
stock at that time would be a considerable loss, stock then standing at 73, but that if A. would take the stock at 75, he should
have the 9um he wanted, and accordingly received <£l500 in stock
valued at 75, which he sold out the same day at 72|, that being
the then market price, it was held, that the executor of the mort
gagee could not maintain an ejectment on the mortgage deed.

Davidson t>.
g^"^^''
jatjco. 5. '
Eapio.N.P.11.

f -Seer. 45. So also if the discounter of a bill of exchange make
the holder take goods at a higher price than they are worth upon
a fair estimate, it is usury ; for a party by substituting goods instead of money shall not, by colour of their pretended value, take
above legal interest, and evade the statute.
f Sect. 46. So if A. indorse a note of £200 to B. who advances A. one hundred and ninety-seven pounds three months
before it is due, and at the end of the three months takes another
note on advancing £S for other three months, this is usury.
■\ Sect. 47. So also where A. lent B. several sums of money
on mortgage, and B. having occasion for more, A. advanced him
£ 1900 by selling out ,£1000 South-Sea Annuities, which at that
time were under par, and sold at a loss of «£76 upon the whole,
and paid him the money for which they sold, and took a mort
gage from him for <£l000, at five per cent, interest, with a cove
nant to reduce the interest to four^er cent, if paid within such a
time, it was held usurious.
+ Sect. 48. So where upon a negociation for a loan of money
the lender pretends that is inconvenient to him to advance money,
but furnishes the borrower with goods to the amount of the sum
wanted, and the goods are afterwards sold by the intervention of
a broker recommended by the lender, and a security taken by the
lender, payable at a future day, for a sum far exceeding the value
of the goods, and five per cent, interest, this is a usurious loan,
and the security is void.
t Sect. 49. It seems also, that if A. in consideration of advancing £45, for which he takes the borrower's note of hand, payable on demand, stipulates to have half of the profits upon a
resale of certain goods intended to be purchased by the borrower
with the money, and two hours' after the purchase demands
payment of the note, and the same night puts a person into pos
session jointly for himself and the borrower, and the goods upon
a resale produce only a neat profit of five pounds, this is a usu
rious transaction.
+ Sect. 50. To incur the penalties of usury there must be,
First, a corrupt contract between the parties; Secondly, monies
or other things lent; Thirdly, above five per cent, received by the
lender for forbearance ; and wherever these three matters concur,
the offence of usury is completed, although no time is men
tioned with respect to repayment of the principal, for the offence
may be committed though the principal money may never be
paid.
t Sect.

Pratt ». WilSit" *Iicl1'
jj.'p. 40,

Mama ». Dow"nl> Stra- 1243,

Moor v. Battie,
Amb. Rep. 371.

Lowe v. Waller,
n8'- ?36.

Jeste»»».
f^'k' Cowp'

Lloyd quitam
g^y'j""^ to
86?>
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Dougl. s«.
t Sect. 5 1 . For although the very contract avoids the security,
2 BL Rep. 796. vet t(ie treble value is not forfeited until something be taken
above the legal rate of interest; and therefore, where G. bor
rowed a hundred pounds of B. on his bond, conditioned to
repay the same at six months, with five per cent, per annum, and
gave two guineas to B. at the time the money was advanced as
a premium for the loan, and the principal and two pounds ten
shillings interest were repaid at the end of six mouths, it was
held, that the bond was void, but that the usury was not com
mitted until the half year's interest was received, for the penalty
is only incurred by " taking, accepting, and receiving more than
" legal interest."
Johnston qui
B^ Kast'er
Terra, 1785.

f Sect. 52. So where A. gave credit to B. for jewels to a certam amount» but B. not being able to raise money on them desired that A. would exchange them for old plate; and A. said
that old plate was as good as money, and accordingly gave him
in money the value of as much old plate as was less by a hunKspinassc N.P. dred pounds than what the jewels had been sold for, for the
41,
whole amount of which B. was to stand indebted ; it was held
that A. was not liable to the penalty of the statute.
Y^uKl3i8°
Sect. 53. The receipt of interest before the time when it is
Noy, 171. '
m strictness due, being voluntarily paid by the debtor, for the
2 Kcble, 690. greater convenience of the creditor, or for any other such like
Con. 1 Leon. 96. consideration, without any manner of corrupt practice, or any
previous agreement of this kind at the making of the first con
tract, does not make the party liable to the forfeiture of the treble
value.
Noji, 37.
Sect. 54. In an assurance for the payment of fifty shillings for
l Leon. 96the use of one hundred pounds for six months, the computation
shall be by calendar and not by lunar months, because by the
latter the interest would exceed the rate allowed by the statute.
In what way the offender may be proceeded against.

Rc^u. Upton,
St™. 816.

"
"
"
"
"
"

t Sect. 55. By 12 Ann. c. 16. s. 2. it is enacted, " That the
one moiety of all the forfeitures shall be to the queen, and the
other moiety to him or them that will sue for the same, in the
same county where the several offences are committed, and not
elsewhere, by action of debt, bill, plaint, or information, in
which no essoign, wager of law, or protection, shall be allowed."

"
"
"
"
"
"
"

+ Sect. 56. But by 31 Eliz. c. 5. " All actions, suits, bills, indictments, or informations, on any penal statute where the
penalty is limited to the queen only, shall be brought within
two years after the offence committed, and when limited to the
queen and any other person, within one year next after the
offence committed; but in default thereof, then the same may
be brought for the queen at any time within two years after
that year ended."

f Sect. 57. It seems, that an indictment will lie on the 12 Ann.
c
although that mode of proceeding is not mentioned in the
statute.
t Sect.
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t Sect. 58. And it is decided, that an action may be brought Fisher v. Beasfor the penalty, though more than a year has elapsed since the 'ey.
payment of the premium, if it be not a year after what has been Doug' 235'
paid exceeded legal interest.
+ Sect. 59- Also an action will lie to recover back what has Low*. Walter,
been paid on a usurious contract above the principal and legal ^gl- 698"
interest.
t Sect. 60. But it is decided, that a person who has pledged Fitzroy v.
goods as a security for money borrowed on a usurious con- Gwilliin, it.
tract, cannot maintain trover against the lender, unless he has p" liS'
paid, or tendered to pay, the sum actually advanced, with the
legal interest due thereon.
What is required in the pleadings.
Sect. 6l. A fine (a) levied, or a judgment suffered, in pursu- (a) 3C0.80.
ance of a usurious contract, may be avoided by an averment of 9 Co- S6the corrupt agreement, as well as any common specialty or parol J ^'Jj
42
contract.
2 Ven. ss.W
2 Leou. 166. Con. C. Eliz. 25. 588. 1 Sid. 182.
Sect. 64. In an assumpsit (b), if it appear, either upon the evi- (&) Saik. ?2.
dence or from the plaintiff's own express shewing in his decla- Skin.^»^i. 41 s.
ration, that the contract was usurious, he cannot recover.
Cro| E|;z' 538
Or the court of chancery may direct an issue to try the usurious contract. Cowpcr, 728. Strange,
1045. B. R. H. 233.
Sect. 63. But a specialty cannot be avoided by usury appear
ing on evidence or on the face of the condition, but it must be
pleaded.
Sect. 64. In pleading a usurious contract by way of bar to an i And. 49.
action, you must set forth the whole matter specially, because it 1 Sid- *85.
lay within your own privity ; but an information on the statute ' K°blc™6295
for making such a contract, it is sufficient to set forth the corrupt Noy,i43.
bargain generally, because matters of this kind are supposed to Cro. Jac. 440.
be privily transacted, and such information may be brought by a ^jje C' Car"
stranger.
Precedents.
2 Ven. 81. Lutw. 468. Co. En. 168. Clift. 185. Bro. V. M. 255. Jones, 413.
Sect. 66. (c) In every information on the statute of Usury, it (c) * Leon- 96,
is necessary expressly to set forth the place where the corrupt 97*
bargain was made.
t Sect. 67. It is also necessary to lay. the time precisely ; and ~j^P- 671therefore, where a security was dated on the 14th, but not signed
till the 16th, and it was laid on the 14th, it was held bad.
Sect. 68. If a usurious contract in the county of D. be pleaded 1 Leon. 148,
in bar to an action on a bond said to be made in the county of 149E. the trial shall be in the county of D. because the ground of
the matter is the usurious contract, and the bond is confessed by
the plea.
f Sect. 69. If A. by deed executed in London, for securing Scott ». Brest,
the repayment of money lent to B. is appointed receiver of B.'s *^n"* Rep"
rents in Middlesex, with a pretended salary which enables him
to retain usurious interest, and he accordingly receives the rents
the
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in Middlesex, but settles the account in London, and there pays
the balance on which the usurious interest is allowed, the offence
is completed in London, and the venu in a qui tarn action for the
penalty is properly laid there.
Richards v.
f Sect. 70. In an action of usury, a variance between the name
Brown, Dougl. Qf tne attorney m the warrant and in the declaration may be
amended by altering the name in the warrant to that in the declara
tion, although after error brought and the variance assigned for
Dougl. it4.
error; but sums and dates in such declaration cannot be amended
m**m
after the time limited for trying the action is expired.
Tate o. WeiRtfS 35I rm
p" '

Hardres, 331.
2 Roll1"685.
2 Raym. 191.
B.s.c.46.s.«4.
1J Salk.
Vent. 885.
49.
Abraham*-?™
B™*"*
4 wr. ai.

Masters gut tarn
2 Term Rep.
496.

Wal? Ter Shel*
Rep. 296.™

1 Leon. 95, 96.
io^s*"86'1243
1 Wilson, 286.
Barbc qui tam
v. Parker, 1 h.
Bl. Rep.
r 283.

f Sect. 7 1 . A corrupt agreement for the forbearance of money
one or tne otner °^ two davs» at tne option of the borrower,
must be pleaded, according to the fact, in the alternative ; and if
it be stated as an absolute forbearance until one of those days,
the evidence will not support the plea.
4- Sect. 72. He, who hath agreed to pay money upon a usurious contract, shall not be admitted to give evidence upon an
information against the usurer, unless he have paid off the whole
debt; for by such means a man might avoid his own act and
,
'
aee(1f Sect. 73. But in an action on the statute where money was
usuriously lent on the pledge of jewels greatly exceeding in
vajue the principal sum, and the declaration only stated the cor
rupt bargain and loan, without noticing any bond, assurance, or
contract, whereupon or whereby usury was received or taken, it
was determined, on great deliberation, that the borrower is a
competent witness, not only to prove the repayment of the prin
cipal money, but also the usurious transaction.
^- Sect. 74. But in a qui tarn action of usury against an assignee of a bankrupt for taking usurious interest on a loan of
money to the bankrupt before his bankruptcy, the bankrupt is
not a competent witness to prove the offence, if he has not ob
tained his certificate, or repaid the money, notwithstanding he is
ready to release to his assignees all benefit which may arise from
the discharge of this debt in particular, and all claim and allow
ance of surplus in general, and notwithstanding he has proved his
demand for the money lent, under the commission.
^ SeCt' 75' But '* haS been decided' t,,at if A- the indorsee of
a promissory note, indorse it to B, and C. gives a bond to B. in
consideration of his delivering up this note, A. is not a compe
tent witness, in an action of debt on the bond to which the sta
tute of usury is pleaded, to prove that the consideration for the
note was usurious ; for though there is no objection to his com
petency in point of interest, because by destroying the bond he
sets up the note, yet it is a rule of law, that no party who has
signed a paper or deed shall ever be permitted to give testimony
to invalidate the instrument which he has so signed.
+ Sect. 76. An information for an usurious contract on a loan
°^ money cannot be supported by evidence of such a contract on
a bargain concerning wares sold.
•f Sect. 77- But in an action for the penalty, if the declaration
state a specific sum of money to have been lent, as the loan in
r
'
■• 1
which
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which the usury consisted, evidence that the loan was part in
money and the rest in goods of a known value, whicli the party
receiving the loan agreed to take as cash, will support the decla
ration.
•f Sect. 78. But if a plaintiff declare upon a corrupt contract
on the twenty-first of December, 1774, giving day of payment to
the twenty- third of December, 1776, evidence of a contract on
the twenty -third of December, 1774, for two years is a fatal va
riance.
t Sect. 79. By 12 Ann. c. 16. s. 2. it is enacted, " That all
" and every scrivener and scriveners, broker and brokers, solici" tor and solicitors, driver and drivers of bargains for contracts,
" who shall after the said nine-and-twentieth day of September
" take or receive, directly or indirectly, any sum or sums of
" money, or other reward or thing, for brokage, solicting, driving,
" or procuring the loan, or forbearing of any sum or sums of
" money, over and above the rate or value of five shillings for the
" loan or forbearing of one hundred pounds for a year, and so
" rateably, or above twelve-pence, over and above the stamp
" duties, for making or renewing of the bond or bill for loan or
" forbearing thereof, or for any counterbond or bill concerning
" the same, shall forfeit for every such offence twenty pounds,
" with costs of suit, and suffer imprisonment for half a year ;
" the one moiety of all which forfeitures to the queen's most
" excellent majesty, her heirs and successors, and the other
" moiety to him or them that willl sue for the same, in the same
" county where the several offences are committed, and not else" where, by action of debt, bill, plaint, or information, in which
" no essoin, wager of law, or protection, shall be allowed."

Carlisle u.Tears,
Cowp. 671.

No scrivener,
^j^'j1,'
100/. for a year,
for brokage, &c.
bolides staini
duties, for
making or rc^"('"Vc"'

+ Sect. 80. And it is said, that if a scrivener make a contract BartletD.Vinor,
for more than five shillings for procuring the loan of a hundred CaTtl>pounds, that such contract is void, though the statute itself doth
not mention that it shall be so.
f Sect. 81. By 53 Geo. 3. c. 141. s. 9. it is enacted, "That all Solicitors, &c
" and every solicitors and solicitor, scriveners and scrivener, bro- JJ^° ^e ™°re
" kers and broker, and other person or persons, who, from and ioo). for pro" after the passing of this act, shall ask, demand, accept or curing money
" receive, directly or indirectly, any sum or sums of money, or for ^."J11^
" any other kind of gratuity or reward, for the soliciting or pro" curing the loan, and for the brokerage of any money that shall
" be actually and bond fide advanced and paid as and for the
" price or consideration of any such annuity or rent-charge, over
" and above the sum of ten shillings for every one hundred
" pounds so actually and bona fide advanced and paid, shall be
" deemed and adjudged guilty of a misdemeanor ; and being
" lawfully convicted of such offence in any court of assize, oyer
" and terminer, or general gaol delivery, shall and may, for every
" such offence, be punished by fine and imprisonment, or one of
" them, at the discretion of the court; and that the person or
" persons who shall have paid, or given any sum or sums of
" money, gratuity, or reward, shall be deemed a competent wit" ness or witnesses to prove the same."
By
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By a former sect. (8) of this, all contracts for annuities with infauts are declared void, any attempt to confirm the same after the
age of twenty-one years notwithstanding, " and that if any person
u shall either in person, by letter, agent, or otherwise howsoever,
" procure, engage, solicit, or ask any person being under the age
" of twenty-one years, to grant, or attempt to grant, any annuity or
" rent charge, or to execute any bond, deed, or other instrument,
" for securing the same, or shall advance or procure, or treatTor,
" any money to be advauced to any person under the age of twenty" one years upon consideration of any annuity or rent charge, to
" be secured or granted by such infant, after he or she shall have
" attained his or her age of twenty-one years, or shall induce, so" licit, or procure any infant upon any treaty or transaction for
" money advanced, or to be advanced, to make oath, or give his
" or her word of honour or solemn promise, that he or she will
" not plead infaucy, or make any other defence against the de" niand of any such annuity or rent charge, or the repayment of
" the money advanced to him or her when under age, or that when
" he or she comes of age, he or she will confirm or ratify or any
" way substantiate such annuity or rent charge, every such person
" shall be guilty of a misdemeanor, and being thereof lawfully
" convicted in any court of assize, oyer and terminer, or general
" gaol-delivery, shall and may be punished for the said offence
" by fine, imprisonment, or other corporal punishment, as the
" court shall think fit to award."
8. Monopolies.
A monopoly is an allowance by the king to a particular person
or persons of the sole buying, selling, making, working, or using
of any thing, whereby the subject in general is restrained from
the freedom of manufacturing or trading which he had before.
Monopoly differs from ingrossing only in this, that monopoly is
by patent from the king, and ingrossing by the act of the subject
between party and party.
But for the better understanding of this subject, I shall consider,
1. In what cases monopolies are illegal.
1. How monopolies may be established or suppressed.
3. In what cases the king may grant letters patent.
4. How far authors and booksellers have an exclusive copy
right in literary works.
5. How far engravers have an exclusive right in engravings.
6. How far calico printers have an exclusive right in theii
patterns.
As to the First Point, viz. In what cases monopolies are illegal.
3 Mod. 182.
Sect. 1. It is said, that all grants of this kind relating to any
iiCo.687.
known trade are made void by the common law, as being against
1 Roll. 4.
the freedom of trade, and discouraging labour and industry, and
G^db"
restraining persons from getting an honest livelihood by a lawful
2 Innt.6^47. employment, and putting it in the power of particular persons to
10 Mod. 131.
set
See Skinner, 132 to 137. 165 to 173. 197 to 204. 223 to 226. East India Coin. v. Sandys.
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set what prices they please on a commodity ; all which are ma
nifest inconveniences to the public. (1)
Sect. 2. And upon this ground it hath been («) resolved, that («) 2 R- Abr.
the king's grant to any particular corporation of the sole impor- |Yn'at 18J
tation of any merchandize is void, whether such merchandize be 2 Inst. 61.
prohibited by statute or not. (2)
Sect. 3. And for the like reasons it hath been resolved, that
the grant of the sole (b) ingrossing of wills and inventories in a
spiritual court, or of the sole(c) making of bills, pleas, and writs
in a court of law, to any particular person, is void.
Sect. 4. Also it hath been adjudged, that the king's grant of
the sole making, importing, and selling of(d) playing cards, is
void, notwithstanding the pretence that the playing with them is
a matter merely of pleasure and recreation, and often much
abused, and therefore proper to be restrained; for since the
playing with them is in itself lawful and innocent, and the making
of them an honest and laborious trade, there is no more reason why any subject should be hindered from getting his liveli
hood by this than by any other employment.

(6) JR. Abr.
*14£ Abuiik
3 Mod. 75.
Vern. 120.
10 Mod. 107.
JJJjJq^ 84
85, &c. • '
Mod. 671.
^J-^*7^?' &cvide 2 Atk.
484.

Sect. 5. Also it is holden, that the procuring or making use of 3 Inst. 181.
an unlawful monopoly is further restrained by the common law, 8 Inst- 47• ti,•
by subjecting those who are guilty thereof to a fine and impri
sonment for the offence, as being malum in se, and contrary to
the ancient and fundamental laws of the kingdom. And it is
said, that there are precedents of prosecutions of this kind in
former days ; but I cannot find any modern instance thereof.
Sect. 6. By 21 Jac. 1. c. 3. " All monopolies, and all com" missions, grants, licenses, charters and letters patents to any
" person or persons, bodies politic or corporate whatsoever, of
" or for the sole buying, selling, making, working, or using of
" any thing within this realm, or Wales, or of any other mono" polies, and all proclamations, inhibitions, restraints, warrants
" of assistance, and all other matters whatsoever any way tending
" to the instituting, strengthening, furthering, or countenancing
" of the same, or any of them, are altogether contrary to the
" laws of this realm, and so are and shall be utterly void, and of
" none effect, and in nowise to be put in ure or execution."
Sect. 7. And by 21 Jac.l. c. 3. s. 2. " All persons, bodies poli" tic and corporate, whatsoever, shall be disabled and uncapable
" to have, use, exercise, or put in ure any monopoly, or any such
" commission, grant, or license, &c. or other thing tending as
" aforesaid, or any liberty, power, or faculty, grounded or pre" tended to be grounded upon them, or any of them."
Sect.
(1) The ling, and none but the king, (Skinner, empowering particular persons to trade to and
224.) by his charter, may constitute fraternities for from such a placets void, so far as it gives such
the management of foreign and domestic trade, persons an exclusive right of trading and debarring
8 Co. 125., who may make by-laws in restraint, all others : and it seems now agreed, that nothing
if they be for the regulation of trade. See Com. can exclude a subject from trade but an act of parDig. By-law, b. 3. c. 3. Trade, B. D. 1 D. 4. liament. Ray. 489. Chan. Ca. 165. Vemon, 127.
10 Mod. 139.
Skinner, 165. 3 Mod. 126. S Bacon, 6*7. c. 3.
(2) Hence also it seems, that the king's charter, Trade, 4.
' •
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"

Sect. 8. By 21 Jac. 1. c. 3. s. 7. " The said act shall not extend to any grant, privilege, power, or authority whatsoever
before the said act, made, granted, allowed, or confirmed by
any act of parliament, so long as the same shall continue in
force."

"
"
"
"
"
"
"
"
"
"
"

Sect. 9. And by 21 Jac. I.e. 3. s. 9- " Nothing in the said
act contained shall be in any wise prejudicial to any city,
borough, or town corporate within this realm, concerning any
grants, charters, or letters patents to them made, or concerning
any custom used by or within them, or unto any corporations,
companies, or fellowships, of any art, trade, occupation, or
mystery, or to any companies or societies of merchants within
this realm, erected for the maintenance, enlargement, or ordering of any trade or merchandize ; but that the same charters, customs, corporations, &c. and their liberties and immunities shall be of such force and effect as they were before the
making of the said act, and of none other."

Sect. 10. By 21 Jac. 1. c. 3. s. 10. " Nothing in the said act
" shall extend to any commission, grants, or letters patents, con" cerning the digging, making, or compounding of saltpetre, or
" gunpowder, or the casting or making of ordnance, or shot for
" ordnance ; nor to any grant or letters patents of any office
" erected before the making of the said statute, and then in being,
" and put in execution, other than such offices as had been de" cried by proclamation ; but that all such grants, &c. shall be
" of the like force and effect, and no other, as if the said act had
" never been made."
l Jac.2.c.8.
5 Geo. l. c. 86.
4 Geo?*
loGeo. 2. c. 32!
21 Geo. 2. c. 38.
29 Geo. 2. c. 16.

Sect. 11. But it is enacted by 16 Car. I.e. 21. " That it shall
" be lawful for all persons, as well strangers as natural-born subj60'8' to 'raPort anv quantities of gunpowder whatsoever, pay" ing such customs and duties for the same as by parliament
" shall be limited ; and that it shall be lawful for all his majesty's
«< subjects of this his realm of England, to make and sell any
" quantities of gunpowder at his pleasure, and also to bring into
" this kingdom any quantities of saltpetre, brimstone, or any
" other materials for the making of gunpowder : and that if any
" person shall put in execution any letters patents, proclamation,
" edict, act, order, warrant, restraint, or other inhibition wbatsc" ever, whereby the importation of gunpowder, saltpetre, brim" stone or other the materials aforementioned, shall be anywise
" prohibited or restrained, he shall incur precmunire."

3 Inst. 185.

Sect. 12. By 21 Jac. 1. c. 3. s. 11, 12. " Nothing in the said
" act contained shall extend to any commission or grant con" cerning the digging, compounding, or making of alum, or
" alum mines, &c. nor concerning the licensing of the keeping of
" any tavern or selling of wines, to be spent in the mansion" house, or other place in the tenure or occupation of the party
" selling the same ;" and a further provision is made in the latter
part of the statute for some particular grants to particular
corporations and persons, as Newcastle upon Tyne, &c.

3 Inst, 185.

Sect. 13. But it is said, that the said clause relating to alum
was
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was needless, because all such mines belong of course to the
persons ia whose grounds they are, and therefore no privilege
concerning them can be granted but in the king's own ground.
As to the Second Point, viz. In what manner illegal mo
nopolies may be suppressed.
"
"
"
"
"

Sect. 14. By 21 Jac. 1. c. 3. s. 3. "All monopolies, and all
such commissions, grants, and licenses, 8tc. and all other things
tending as aforesaid, and the force and validity of them, ought
to be, and shall be examined, heard, tried, and determined, by
and according to the common laws of this realm, and not
otherwise."

Sect. 15. In the construction of this clause it hath been holden, sinst 182,183.
that all matters of this kind ought to be tried in the courts of 2 Atk> 484.
common law only, and not at the council table, or in the court of
chancery, or any other court of like nature. (3)
Sect. 16. And by 21 Jac. 1. c. 3. s. 4. "If any person
" shall be hindered, grieved, disturbed, disquieted, or his goods
" or chattels any way seized, attached, distrained, taken, carried
" away, or detained, by occasion or pretext of any monopoly, or
" of any such commission, grant, or license, &c. or other matter
" or thing tending as aforesaid, and will sue to be relieved in any
" of the premises, he shall have his remedy for the same at the
" common law, by action grounded on the said statute, to be
" heard and determined in the king's bench, common pleas, or
" exchequer, against the party by whom he shall be so hindered
" or grieved, 8cc. or by whom his goods shall be so seized or
" attached, &c. wherein every such person which shall be so hin" dered or grieved, &c. or whose goods shall be so seized or
" attached, &c. shall recover three times so much as the damage
" which he sustained by means of such hinderance, &c. and
'* double costs ; and in such suits, or for the staying or delaying
" thereof, no essoin, protection, wager of law, aid prayer, privi" lege, injunction, or order of restraint, shall be in anywise
" prayed, granted, admitted, or allowed, nor any more than one
" imparlance: and if any person shall, after notice that the ac" tion depending is grounded upon the said statute, cause or
" procure any action at the common law grounded thereon to be
" stayed or delayed before judgment, by colour or means of any
*' order, warrant, power, or authority, save only of the court
" wherein such action shall be depending; or after judgment shall
" cause or procure the execution to be stayed or delayed, by
" colour or means of any order, warrant, power or authority,
" save only by writ of error or attaint, that then the said person
" or persons so offending shall incur a pmmunire."
Sect.
(3) Chancery will never establish a right claimed of right is to permit him upon his petition to use
under a charter from the crown, till there has been his name for the repeal of it in a setr< facias at the
an action at law to try the right. 2 Atkyns, 484. king's suit. S Lev. 221. Dyer, 197. 8 Coke,
13ut it is the highest point of the Lord Chancellor's Prince's Case, 11 Coke, 74. S Ventris, 344. 6
jurisdiction to cancel the king's letters patent under Mod. 229. But questions concerning the effect
the Great Seal. 4 Inst. 88. And where a patent and extent of letters patents can only be tried in
is granted to the prejudice of tbc subject, the king the king's courts. Cowp. 173.
SS2
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Sect. 17. It is said, that the firstbranch of this last clause, re
lating to the delaying of causes of this kind before judgment, not
only extendeth to the privy council, chancery, exchequer cham
ber, and the like, but also to those who shall procure any war
rant from the king for such purpose ; and it is said, that the
latter branch relating to the delaying of execution after judg
ment extendeth even to the judges of the court where the cause
is depending.
As to the Third Point, viz. In what cases the king may
grant letters patent for the sole making and vending of any manu
facture, &c.

l Mod. 256.
Sect. 18. It seems to be the better opinion, that the king may
3 Keb. 792.
grant to particular persons the sole use of some particular em
3 Mod. 75.
Lucas, 106, 107. ployments (as of printing the holy scriptures and law books, 8cc.)
whereof an unrestrained liberty might be of dangerous conse
quences.
t Sect. 19- And by 21 Jac. 1. c. 3. s. 10. it is provided, "That
" the restraints of that statute shall not extend to any letters
" patent or grants of privilege concerning printing."
Noy, 182, 183.

Sect. 20. It seemeth clear, that the king may, for a reasonable
time, make a good grant to any one of the sole use of any art in
vented or first brought into the realm by the grantee.
Sect. 21. Also by 21 Jac. 1. c. 3. s. 6. " No declaration in the
" statute mentioned shall extend to letters patents and grants of
'* privilege for the term of fourteen years, or under, of the sole
" working or making of any manner of new manufactures within
" this realm, to the true and first inventor and inventors of such
" manufactures, which others, at the time of making such letters
" patents and grants, shall not use, so as also they be not con*' trary to the law, nor mischievous to the state, by raising prices
" of commodities at home, or hurt of trade, or generally incon" venient ; the said fourteen years to be accounted from the date
* of the first letters patents, or grant of such privilege, but that
" the same shall be of such force as they should be if the said
" act had never been made, and of none other."

S Inst. 184.

Sect. 22. It hath been resolved, that no new invention con
cerning the working of any manufacture is within the meaning
of this exception, unless it be substantially new, and not barely
an additional improvement of an old one.

Edgbury v. SteSect. 23. But it hath been resolved, that a patent granted for
phens, i Saik. an old invention imported from abroad is good, provided it be
447.
entirely new in this kingdom.
3 Inst 184.
10 Mod. 181.

Sect. 24. Also it hath been holden, that a new invention to do
aj mucn Work in a day by an engine, as formerly used to employ
many
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many hands, is not within the said exception, because it is incon
venient in turning so many labouring men to idleness, (a)
(g)^ut see
Sect. 25. Also it seemeth clear, that no old manufacture in use 3
184
before can be prohibited in any grant of the sole use of any such Godb. 125.
new invention.
Sect. 26. And it is decided, that a patent is void if the specifi- Turner * Wincation is ambiguous, or gives directions which tend to mislead tcr' 1 T- R' 6021
the public.
As to the Fourth Point, viz. How far authors and book
sellers have an exclusive copy-right in literary works, I shall
consider,
1. For what length of time such copy-right may continue.
2. How far the universities are entitled to copy-right.
3. In what manner copies are to be entered at Stationers'
Hall.
4. In what manner such copy-right may be assigned.
5. What shall be considered literary works, and what as pirat
ing a copy-right.
6. What remedies are given to preserve this right.
As to the first particular, viz. For what length of time such
copy-right may continue.
+ Sect. 27. Copy-right was first given by 8 Ann. c. 19by which it is enacted, " The author of any book or books, and
" his assignee or assigns, shall have the sole liberty of printing and
" reprinting such book and books for the term offourteen years,
" to commence from the day of first publishing the same, and no
" longer : provided always, that after the expiration of the said
" term of fourteen years, the sole right of printing or disposing of
" copies shall return to the authors thereof, if they are then living,
" for another term of fourteen years."
This term of fourteen years was extended by the statute of
54 Geo. 3. c. 156. s. 4., by which it is enacted, That the author
of any book, or his assignee, " shall have the sole liberty of
" printing and reprinting such book or books for the full term of
" twenty-eight years, to commence from the day of first publishing,
" and also if the author shall be living at the end of that period,
" for the residue of his natural life."
+ Sect. 28. Upon theformer stat. it has been decided, upon great The case of
argument and deliberation, that the sole and exclusive copy-right ^a"^'aJ"y'
in perpetuity which was conceived to remain in authors, or their
10 2417
assigns,

OFFENCES AGAINST PUBLIC TRADE.

630

Bk. I.

assigns, by the common law, after the publication of their works,
is taken away by the above statute, and that they have now no
other right than that which the statute confers.
Ld. Hardwicke, f Sect. 29. It is said that this statute, being intended to secure
2 Atk. 143.
jj,e property of books in the authors themselves, or the purchasers
of the copy, as some recompense for their pains and labour in
writing such works as may be useful to the learned world, shall
not be considered as establishing a monopoly, and therefore ought
to receive a liberal construction.
As to the second particular, viz. How far the universities are
intitled to copy-right.

"
"
"
"
"
"

t Sect. SO. By 8 Ann. c. 19- s. 9. it is provided, " That nothing in the act contained shall extend, or be construed to extend, either to prejudice or confirm any right that the universities of Oxford and Cambridge, or the four universities in
Scotland, or any of them, or any person or persons have or
claim to have to the printing or reprinting any book or copy
already printed or hereafter to be printed."

Universities,&c. Sect. 31. And by 15 Geo. 3. c. 53. " The said universities of
fe™e rij£trf " Eng,an.d and Scotland, and the colleges of Eton, Westminster,
printing, &c. " and Winchester respectively, shall, at their several presses, have,
" for ever, the sole liberty of printing and reprinting all such
" books as shall at any time heretofore have been, or (having not
" been heretofore published or assigned) shall at any time here" after be bequeathed, or otherwise given by the author or authors
" of the same respectively, or the representatives of such author
" or authors, to or in trust for the said universities, or to or in
" trust for any college or house of learning within the same, or to
" or in trust for the said four universities in Scotland, or to or in
" trust for the said colleges of Eton, Westminster, and Winches" ter, or any of them, for the purposes aforesaid, unless the same
" shall have been bequeathed or given, or shall hereafter be be*' queathed or given, for any term of years, or other limited term;
" any law or usage to the contrary hereof in any wise notwith" standing."
Persons printing or selling
forfeit "he same'
and also id. for
every sheet;

Sect. 32. By 15 Geo. 3. c. 53. s. 2. it is further enacted,
" That if any bookseller, printer, or other person whatsoever,
" s^a" P"nt> reP"nt» °r import, or cause to be printed, reprinted,
" or imported, any such book or books ; or, knowing the same
" to be so printed or reprinted, shall sell, publish, or expose to
" sale, or cause to be sold, published, or exposed to sale, any
" such book or books ; then such offender or offenders shall for" feit such book or books, and all and every sheet or sheets, being
" part of such book or books, to the university, college, or house
" of learning, respectively, to whom the copy of such book or
" books shall have been bequeathed or given as aforesaid, who
" shall forthwith damask and make waste paper of them ; and
" further, that every such offender or offenders shall forfeit one
" penny

Ch. 29.

Monopolies.

" penny for every sheet which 6hall be found in his, her, or their
" custody, either printed or printing, published or exposed to
" sale, contrary to the true intent and meaning of this act ; the
" one moiety thereof to the king's most excellent maiestv, his
.t l •
J
j .I. ?i_
• . a
p. J
" heirs and successors, and the other moiety thereof to any per" son or persons who shall sue for the same ; to be recovered in
" any of his majesty's courts of record at Westminster, or in the
" court of session in Scotland, by action of debt, bill, plaint, or
" information, in which no wager of law, essoin, privilege, or pro" tection, or more than one imparlance, shall be allowed."

6a 1

one moiety to
his majesty, and
theotlier to the
prosecutor.

t Sect. 33. But by 15 Geo. 3. c. 53. 8.3. it is provided, "That
** nothing in this act shall extend to grant any exclusive right,
" otherwise than so long as the books or copies belonging to the
" said universities or colleges are printed only at their own printing presses within the said universities or colleges respectively,
" and for their sole benefit and advantage ; and that if any uni" versity or college shall delegate, grant, lease, or sell their copy" rights, or exclusive rights of printing the books hereby granted,
" or any part thereof, or shall allow, permit, or authorize any
" person or persons, or bodies corporate, to print or reprint the
" same, that then the privileges hereby granted are to become
" void and of no effect, in the same manner as if this act had not
" been made ; but the said universities and colleges as aforesaid,
" shall nevertheless have a right to sell such copies so bequeathed
" or given as aforesaid, in like manner as any author or authors
" now may do under the provisions of the statute of the eighth
" year of her majesty queen Anne."
+ Sect. 34. By 15 Geo. 3. c. 53. s. 4. " And whereas many No person subpersons may through ignorance offend against this act, unless
enured *
some provision be made whereby the property of every such before, &c.
book as is intended by this act to be secured to the said universi- Books must be
ties, colleges, and houses of learning within the same, and to the t^n^on7hsh1lfsaid universities in Scotland, and to the respective colleges of ter bequest.
Eton, Westminster, and Winchester, may be ascertained and
known ; be it therefore enacted by the authority aforesaid,
" That nothing in this act contained shall be construed to extend
" to subject any bookseller, printer, or other person whatsoever,
" to the forfeitures or penalties herein mentioned, for or by rea" son of the printing or reprinting, importing or exposing to sale,
" any book or books, unless the title to the copy of such book or
*' books which has or have been already bequeathed or given to any
" of the said universities or colleges aforesaid, be entered in the re" gister-book of the company of stationers kept for that purpose, in
" such manner as hath been usual, on or before the twenty-fourth
" day of June, one thousand seven hundred and seventy-five;
" and of all and every such book or books as may or shall here" after be bequeathed or given as aforesaid, be entered in such
" register within the space of two months after any such bequest
" or gift shall have come to the knowledge of the vice chancellors
" of the said universities, or heads of houses and colleges of
" learning, or of the principal of any of the said four universities
respectively ;

63«

OFFENCES AGAINST PUBLIC TRADE.
"
"
"
"
"
"
"
"
"

Bk. 1.

respectively ; for every of which entries so to be made as aforesaid, the sum of sixpence shall be paid, and no more ; which
said register-book shall and may, at all seasonable and convenient times, be referred to, and inspected by any bookseller,
printer, or other person, without any fee or reward ; and the
clerk of the said company of stationers shall, when and as often
as thereunto required, give a certificate under his hand of such
entry or entries, and for every such certificate may take a fee
not exceeding sixpence."

If clerk neglect
t Sect. 35. By 15 Geo. 3. c. 53. s. 5. it is further enacted,
to make entry, " That if the clerk of the said company of stationers for the time
to^iave'like^be- " be'n& sna" refuse or neglect to register, or make such entry or
nefit, &c.
" entries, or to give such certificate, being thereunto required hy
" the agent of either of the said universities or colleges aforesaid,
" lawfully authorized for that purpose, then either of the said
" universities or colleges aforesaid, being the proprietor of such
" copy-right or copy-rights as aforesaid (notice being first given
" of such refusal by advertisement in the Gazette), shall have the
" like benefits as if such entry or entries, certificate or certificates,
" had been duly made and given ; and the clerk so refusing shall,
" for every such offence, forfeit twenty pounds to the proprietor
" or proprietors of every such copy-right ; to be recovered iu any
" of his majesty's courts of record at Westminster, or in the
" court of session in Scotland, by action of debt, bill, plaint, or
" information, in which no wager of law, essoin, privilege, pro" tection, or more than one imparlance shall be allowed.
Limitation of
actions.

General issue.

+ Sect. 36. And by 15 Geo. 3. c. 53. s. 7. it is further enacted,
" That if any action or suit shall be commenced or brought
" against any person or persons whatsoever, for doing, or causing
" to be done, any thing in pursuance of this act, the defendants
" in such action may plead the general issue, and give the special
" matter in evidence ; and if upon such action a verdict, or if
" the same shall be brought in the court of session in Scotland, a
" judgment be given for the defendant, or the plaintiff become
" nonsuited, and discontinue his action, then the defendant shall
" have and recover his full costs, for which he shall have the same
" remedy as a defendant in any case by law hath."
As to the third particular, viz. In what manner copies are to
be entered at Stationers'-Hall.

Copies of books
to be entered
before publicstion in the register-book of the
company of stationers: which
may be inspected at any time
without fee.

t Sect. 37. By 8 Ann. c. 19. s. 1. " And whereas many per80ns may through ignorance, offend against this act, unless some
• • J ,
j 6i_ i_ A
. •
, , ,
provision be made whereby the property in every such book as is
intended by this act to be secured to the proprietor or proprietors thereof may be ascertained, as likewise the consent of
•
■ .
• .
e ...
■ ■
• aZ
r
sucn ProPnetor or proprietors for the printing or reprinting of
such book or books may from time to time be known ;" be it
therefore further enacted, "That nothing in this act contained
" shall be construed to extend to subject any bookseller, printer, or
" other person whatsoever, to the forfeitures or penalties therein
" mentioned,
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mentioned, for or by reason of the printing or reprinting of any
book or books without such consent as aforesaid, unless the
title to the copy of such book or books hereafter published,
shall, before such publication, be entered in the register-book
of the company of stationers, in such manner as hath been
usual, which register-book shall at all times be kept at the hall
of the said company, and unless such consent of the proprietor
or proprietors be in like manner entered as aforesaid, for every
of which several entries sixpence shall be paid, and no more ;
which said register-book may, at all seasonable and convenient
times, be resorted to and inspected by any bookseller, printer,
or other person, for the purposes beforementioned, without
any fee or reward ; and the clerk of the said company of sta- Clerk of the
tioners shall, when and as often as thereunto required, give a company to give
certificate under his hand of such entry or entries, and for every ,uc^rt „"te of
such certificate may take a fee not exceeding sixpence."

f Sect. 38. By 8 Ann. c. 19- s. 3. it is provided, "That if Penalty of the
" the clerk of the said company of stationers for the time being derk refusing so
" shall refuse or neglect to register or make such entry or en" tries, or to give such certificate, being thereunto required by
" the author or proprietor of such copy or copies, in the presence
" of two or more credible witnesses, that then such person and
" persons so refusing, notice being first duly given of such re" fusal, by an advertisement in the Gazette, shall have the like
'.' benefit as if such entry or entries, certificate or certificates had
" been duly made and given; and that the clerks so refusing
" shall, for any such offence, forfeit to the proprietor of such
" copy or copies the sum of twenty pounds, to be recovered in
" any of her majesty's courts of record at Westminster, by action
" of debt, bill, plaint, or information, in which no wager of law,
" essoin, privilege, or protection, or more than one imparlance
" shall be allowed."
By the above in part recited statute of 8 Anne, c. 19, certain
regulations were enacted with respect to entering new works at
Stationers' Hall, and delivering copies for the use of certain pub
lic libraries, which, by sect. 5., the publisher was directed to do,
and the warehouse-keeper was to deliver them to the respective
libraries, under certain penalties ; these were repealed by the lastmentioned statute 54 Geo. 3. c. 156, and other provisions sub
stituted in lieu thereof : for by sect. 2. of that statute, it is enacted,
" That eleven printed copies of the whole of every book, and of Eleven copies of
" every volume thereof, upon the paper upon which the largest bTJlelivered^o'
" number or impression of such book shall be printed for sale, the warehousc" together with all maps and prints belonging thereto, which, keeper of the
" after the passing of this act, shall be printed and published, on tione^fofthe*"
" demand thereof being made in writing to, or left at the place use of the uni" of abode of the publisher or publishers thereof, at any time versity libraries,
" within twelve months next after the publication thereof, under
" the hand of the warehouse-keeper of the Company of Station" ers, or the librarian, or other person thereto authorized by the
" persons, or body politic and corporate, proprietors or managers
" of the libraries following, viz. the British Museum, Mon College,
" the
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the Bodleian Library, Oxford, the Public Library at Cambridge,
the Library of the Faculty of Advocates at Edinburgh, the Li
braries of the Four Universities of Scotland, Trinity College
Library, and the King's Library at Dublin, or so many of such
" eleven copies as shall be respectively demanded on behalf of
« such libraries respectively, shall be delivered by the publisher
or publishers thereof, within one month after demand made
" thereof in writing as aforesaid to the warehouse-keeper of the
u said Company of Stationers for the time being ; which copies
the said warehouse-keeper shall and he is hereby required to re
ceive at the Hall of the said Company, for the use of the library
for which such demand shall be made within twelve months as
aforesaid ; and the said warehouse-keeper is hereby required,
within one month after such book or volume shall be so deli
vered to him as aforesaid, to deliver the same for the use of such
library; and if any publisher, or the warehouse- keeper of the
said Company of Stationers, shall not observe the directions of
" this act therein, that then he and they, so making default in not
tl delivering or receiving the said eleven printed copies as afore
said, shall forfeit, besides the value of the said printed copies,
the sum of five pounds for each copy not so delivered or re" ceived, together with full costs of suit ; the same to be reco" vered by the person or persons, or body politic or corporate,
*-' proprietors or managers of the library, for the use whereof such
" copy or copies ought to have been delivered or received ; for
" which penalty and value, such person or persons, bodies poli" tic or corporate is or are hereby authorized to sue by action of
" debt, &c."
By sect. 3. the above libraries are only entitled to the addi
tional matter of a second edition, or any subsequent one.
As to the fourth particular, viz. In what manner such copy
right may be assigned.

Knaplock v.
Curie, 4. Vin.
Abr. 278.

Sect. 39. It hath been determined that the author is not di
vested of the copy-right by his delivering the manuscript of it to
the printer to be printed, for this is only an authority to the
printer to print that edition ; and therefore the author may after
wards grant the copy right to another person.

2 Bro. C.C. 80.

Sect. 40. It hath also been determined, that if an author make
an assignment of " all his right and interest" in his work, he
thereby transfers not only his absolute right for the first fourteen
years, but also his contingent interest in the second term that
may accrue to him on his being alive at the determination of the
first.
As to the fifth particular, viz. What shall be considered a literary
work, and what a pirating of copy-right.

Bach v.Longman, Cowp.
' J'

+ Sect. 41. It has been determined, that a person who writes
a sonata, or other musical composition, is entitled to the exchtsive copy-right of it under 8 Ann. c. 9-5 for the recital of the
statute says, " Whereas printers, booksellers, aud other persons
have,
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" have, of late, frequently taken the liberty of printing, reprinting,
" and publishing books and other writings, without the consent
" of the authors or proprietors of such books and writings, &c."
and therefore the statute is not confined to language and letters ;
and music is a science and may be written ; that is, the com
poser's ideas may be conveyed by signs and marks, which is
sufficient; for, by a more narrow interpretation of the statute,
algebra, mathematics, arithmetic, hieroglyphics, would be ex
cluded.
+ Sect. 42. It hath also been determined, that the publication Pope v. Curl,
of an epistolary correspondence, either by the permission of the * Alk- Ut.
writer or receiver of the letters, is as much the subject of copy
right as any other literary work.
f Sect. 43. The principal part of Mr. Gray's poems had been Mason v. Murpublished many years ; Mr. Mason republished them, with the ™y> * Br. C.
life of Mr. Gray, and introduced other poems of Mr. Gray's, till 851
then unpublished ; and it was held that this was an original work,
and that the author was entitled to copy-right therein.
f Sect. 44. But if an author publish a work, as, for instance, j Br. C. C. 85.
the translation of Don Quixote, and another person publish the
same work, only adding plates, the mere act of embellishing will
not make the second publication an original work.
f Sect. 45. So also where a book of roads was printed in letter- Caman v.
press, and it was republished before the copy-right had expired, Bowles, 2 Br.
with the great roads engraved on copper-plates, and the cross- C* C' W'
roads in letter-press, it was decreed that this alteration did not
make the whole of the second publication original, and an in
junction was granted ; but if a man make a new survey by actual
measurement of the same roads, of which a survey is before
published, a publication of the second survey would be a new
work, how similar soever it might be to the first publication.
+ Sect. 46. It seems to be agreed, that the author of a real
and fair abridgment of a work is intitled to the copy-right of it ;
for abridgments may with great propriety be called new books,
because not only the paper and print, but the invention, learning,
and judgment of the author is shewn in them; and in many cases
abridgments are extremely useful, as Le. Journal des Sgavans,
and several others that might be mentioned, although in some in
stances they may prejudice the original work, by mistaking and
curtailing the sense of the author : but when books are colourably
shortened only, as where a book called " Modern Crown Law"
appeared in fact borrowed almost verbatim from Hale's Pleas of
the Crown, only some old repealed statutes left out, and all the
Latin and French quotations put into English, it was held that
the author was not entitled to any copy-right therein.
+ Sect. 47.

Barrow v.
Nutl> 2 At*«
143'

Giles v. WilCOI> * Atk.

So also where a second book no otherwise varies Bar. Chan.
from
369-
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from the first than by leaving out certain parts, and only by that
means shortening it, it has been held not to be a fair abridgment,
and that the author had no copy-right therein.
^dv!fImaen" + Sect- 48, But extracts from a work may be published in a
696*. '
magazine.
Colman v.
+ Sect. 49- It hath been determined, that after a dramatic
Wathen, 5 T. WOrk has been represented on the stage, and the copy-right of
p. *45.
the drama sold by the author, the representation of the same piece
on another stage is not a piracy within the 8 Ann. c. 19- ; for
reporting any thjng from memory can never be a publication
within that statute.
Macklin v.
Richardson,
Ambler, 694.

+ Sect. 50. But it hath been determined, that if a dramatic
author suffer his piece to be performed only by his particular
permission, taking the copy from the prompter when the repre
sentation is over, but never prints or publishes it, it is piracy
to take down the piece in short-hand while it is representing, and
to publish it, although the inaccuracies of the short-hand writer
are corrected by the memory of the publisher.
Pope
-J- Sect. 51. So also
lit v. Curl,
i 1112
• the writer of familiar letters retains a right
Rep ssi
'° *'le contents of his letters, and the person to whom they are
sent has only a special property in them ; and the sending does
not give a license to any person whatsoever to publish them to
the world, for the property of them subsists in the writer.
As to the sixth particular, viz. What remedies are given to pcserve copy-right.
By 54 Geo. 3. c. 156. s. 4. it is enacted, " That if any book" seller or printer or other person whatsoever, in any part of the
" United Kingdom of Great Britain and Ireland, in the Isles of
" Man/Jersey or Guernsey, or in any other part of the British
" dominions, shall, from and after the passing of this act, within
" the terms and times granted and limited by this act as aforesaid,
" print, reprint or import, or shall cause to be printed, reprinted
" or imported, any such book or books, without the consent of
" the author or authors,, or other proprietor or proprietors of
" the copy-right of and in such book or books, first had and ob" tained in writing ; or knowing the same to be so printed, re" printed or imported, without such consent of such author or
" authors, or other proprietor or proprietors, shall sell, publish
" or expose to sale, or cause to be sold, published or exposed to
" sale, or shall have in his or their possession for sale, any such
" book or books, without such consent first had and obtained as
" aforesaid, then such offender or offenders shall be liable to a
" special action on the case, at the suit of the author or authors,
" or other proprietor or proprietors of the copy-right of such
" book or books so unlawfully printed, reprinted or imported,
* or published or exposed to sale, or being in the possession of
" such offender or offenders for sale as aforesaid, contrary to the
" true intent and meaning of this act : and very such author or
" authors, or other proprietor or proprietors, shall and may, by
" and in such special action upon the case, to be so brought
" against
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" against such offender or offenders, in any court of record in
" that part of the said United Kingdom, or of the British domi" nions, in which the offence shall be committed, recover such
" damages as the jury on the trial of such action, or ou the exe" cution of a writ of inquiry thereon, shall give or assess, together
" with double costs of suit ; in which action no wager of law,
" essoin, privilege or protection, nor more than one imparlance,
" shall be allowed ; and all and every such offender and offenders
" shall also forfeit such book or books, and all and every sheet
" being part of such book or books, and shall deliver the same
" to the author or authors, or other proprietor or proprietors of
" the copyright of such book or books, upon order of any court
" of record in which any action or suit in law or equity shall be
" commenced or prosecuted by such author or authors, or otherpro" prietor or proprietors, to be made on motion or petition to the
" said court, and the said author or authors, or other proprietor or
" proprietors, shall forthwith damask or make waste paper ofthe said
" book or books and sheet or sheets ; and all and every such
" offender and offenders shall also forfeit the sum of three pence
" for every sheet thereof, either printed or printing, or published
" or exposed to sale, contrary to the true iutent and meaning of
" this act ; the one moiety thereof to the king's most excellent
* majesty, his heirs and successors, and the other moiety thereof
" to any person or persons who shall sue for the same, in any
" such court of record, by action of debt, bill, plaint or informa" tion, in which no wager of law, essoin, privilege, or protection,
" nor more than one imparlance shall be allowed : provided al" ways, that in Scotland such offender or offenders shall be liable
" to an action of damages in the court of session in Scotland,
" which shall and may be brought and prosecuted in the same
" manner in which any other action of damages to the like
" amount may be brought and prosecuted there ; and in any such
" action where damages shall be awarded, double costs of suit or
" expenses of process shall be allowed."
By sect. 5. of the act, the title to the book must be entered
within one month after the first day of sale, publication or adver
tisement, within the bills of mortality, or within three months if
published in any other part of the United Kingdom, in the
register book of the Stationers' Company, and a copy on the
best paper delivered for the use of the British Museum, under a
penalty in default of making such entry by the publisher of five
pounds and eleven times the price of the book, with a proviso,
that the default shall not affect the title to copy-right but only
subject the person making default to the penalty.
t Sect. 52. It hath been determined on the statute of Ann. that ^°Pe^url* *
if a book has been pirated, and printed in Ireland, yet that will not
excuse the vendor from the penalties of this act.
+ Seer. 53.

So also it hath been determined, that an action Lord Mansfield,
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t Sect. 54. By 12 Geo. 2. c. 36. s. 1. " It shall not be lawful for
any person or persons whatsoever to import or bring into this
kingdom for sale, any book or books first composed or written,
and printed and published in this kingdom, and reprinted in any
other place or country whatsoever ; and if any person or per
sons shall import or bring into this kingdom for sale any printed
book or books so first composed or written, and printed in this
kingdom, and reprinted in other place or country, as aforesaid ;
or knowing the same to be so reprinted or imported, contrary
to the true intent and meaning of this act, shall sell, publish, or
expose to sale any such book or books ; then every such person
or persons so doing or offending, shall forfeit the said book or
books, and all or every sheet or sheets thereof ; and the same
shall be forthwith damasked, and made waste paper; and
further, that every such offender or offenders shall forfeit the
sum of five pounds, and double the value of every book which
he or they shall so import or bring into this kingdom, or shall
knowingly sell, publish, or expose to sale, or cause to be sold,
published, or exposed to sale, contrary to the true intent and
meaning of this act; the one moiety thereof to the king's most
excellent majesty, his heirs and successors, and the other moiety
to any person or persons that shall sue for the same ; to be re
covered with costs of suit in any of his majesty's courts of
record at Westminster by action of debt, bill, plaint, or informa
tion; in which no wager of law, essoin, or protection, or more
than one imparlance shall be allowed ; and if the offence be
committed in Scotland, to be recovered before the conrt of
session there, by summary action : provided that this act shall
not extend to any book that has not been printed or reprinted
in this kingdom within twenty years before the same shall be
imported."
+ Sect. 55. By 12 Geo. 2. c. 36. s. 2. it is further enacted,
That nothing in this act contained shall extend to prevent or
hinder the importation of any book first composed or written,
and printed in this kingdom, which shall or may be reprinted
abroad, and inserted amoug other books or tracts, and to be
sold therewith, in any collection where the greatest part of such
collection shall have been first composed or written, and printed
abroad; any thing in this act contained to the contrary notwith
standing."
Brooke v.
Miliken,
3 Term Rep.
509.

+ Sect. 56. It hath been determined under this statute, that
two penalties may be incurred on the same day, if the acts of sale
are distinct.

Penalty on
importing for
sale, books
first printed in
this kingdom,
and reprinted
in any other,

t Sect. 57. By 34 Geo. 3. c. 20. s. 57. " It shall not be
" lawful for any person or persons whatsoever to import or bring
" into this kingdom, for sale, any book or books first composed,
" written, or printed, and published in this kingdom, and reprinted
" in any other country or place whatsoever ; and if any person or
" persons shall import or bring, or cause to be imported or
" brought into this kingdom, for sale, any printed book or books
" first composed, written, or printed and published in this king" dom, and reprinted in any other country or place as aforesaid,
or
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" or shall knowingly sell, publish, expose to sale, or have in his,
" her, or their possession for sale, any such book or books, then
" every such book and books shall be forfeited, and shall and may
" be seized by any officer or officers of customs or excise, and the
" same shall be forthwith made waste paper; and further, that
" every person and persons so offending, being duly convicted
" thereof, shall for every such offence forfeit the sum of ten
" pounds, and double the value of each and every copy of such
" book or books which he, she, or they, shall so import or bring,
" or cause to be imported or brought into this kingdom, or shall
" knowingly sell, publish, expose to sale, or cause to be sold,
" published, or exposed to sale, or shall have in his, her, or their
" possession for sale, contrary to the true intent and meaning of
" this act ; and the commissioners of customs m England and
" Scotland respectively (in case the same shall be seized by any
" officer or officers of the customs), and the commissioners of
u excise in England and Scotland respectively (in case the same
" shall be seized by any officer or officers of excise), shall also
" reward the officer or officers who shall seize any such books
" which shall be so made waste paper of, with such sum or sums
" of money as they the said respective commissioners shall think
" fit, not exceeding the value of such books ; such rewards re" spectively to be paid by the said respective commissioners out
" of any money in their hands respectively arising from the duties
" by this act imposed : provided, that this act shall not extend to
" any book that has not been printed or reprinted in this kingdom
" within twenty years before the same shall be imported, nor to
" any book reprinted abroad, and inserted among other books or
" tracts to be sold therewith in any collection where the greatest
" part of such collection shall have been first composed or written
" abroad."
As to the Fifth Point, viz. How far engravers have an ex
clusive right to engravings.
f Sect. 58. By 8 Geo. 2. c. 1 3. s. 1 . it is enacted, " That every
" person who shall invent and design, engrave, etch, or work in
" mezzotinto or chiaro oscuro, or from his own works and inven" tions shall cause to be designed and engraved, etched, or worked
" in mezzotinto or chiaro oscuro, any historical or other print or
" prints, shall have the sole right and liberty of printing and re" printing the same for the term of fourteen years, to commence
" from the day of the first publishing thereof, which shall be truly
" engraved with the name of the proprietor on each plate, and
" pnnted on every such print or prints ; and that if any printseller
" or other person whatsoever, from and after the twenty-fourth
" day of June one thousand seven hundred and thirty-five, within
" the time limited by this act, shall engrave, etch, or work as
" aforesaid, or in any other manner copy and sell, or cause to be
" engraved, etched, copied and sold, in the whole or in part, by
" varying, adding to, or diminishing from the main design, or
« shall print, reprint, or import for sale, or cause to be printed,
reprinted, or imported for sale, any such print or prints, or any
parts thereof, without the consent of the proprietor or proprie
tors thereof first had and obtained in writing, signed by him or
them
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" them respectively in the presence of two or more credible wit" nesses, or knowing the same to be so printed or reprinted, with" out the consent of the proprietor or proprietors, shall publish,
" sell, or expose to sale, or otherwise, or in any other manner
" dispose of, or cause to be published, sold, or exposed to sale, or
" otherwise, or in any other manner disposed of, any such print
" or prints, without such consent first had and obtained as afore" said, then such offender or offenders shall forfeit the plate or
" plates on which such print or prints are or shall be copied, and
" all and every sheet or sheets (being part of, or whereon such
" print or prints are or shall be so copied or printed) to the pro" prietor or proprietors of such original print or prints, who shall
" forthwith destroy and damask the same ; and further, that every
" such offender or offenders shall forfeit five shillings for every
" print which shall be found in his, her, or their custody, either
" printed or published, and exposed to sale, or otherwise disposed
" of, contrary to the true intent and meaning of this act; the one
" moiety thereof to the king's most excellent majesty, his heirs
" and successors, and the other moiety thereof to any person or
" persons that shall sue for the same, to be recovered in any of
" his majesty's courts of record at Westminster, by action of debt,
" bill, plaint, or information, in which no wager of law, essoin,
" privilege, or protection, or more than one imparlance, shall be
« allowed."
Not to extend to t Sect. 59. By 8 Geo. 2. c. 13. s. 2. it is enacted, *' That it
purchasers of " shall and may be lawful for any person or persons, who shall
plates from
the "hereafter purchase any plate or plates for- printing, from the
original
proprietors.
" original proprietors thereof, to print and reprint from the said
" plates, without incurring any of the penalties in this act men" tioned."
t Sect. 60. By 8 Geo. 2. c. 13. s. 3. it is further enacted,
" That if any action or suit shall be commenced or brought
Limitation of ac " against any person or persons whatsoever for doing or causing
" to be done any thing in pursuance of this act, the same shall be
" brought within the space of three months after so doing ; and
" the defendant or defendants, in such action or suit, shall or may
General issue. " plead the general issue, and give the special matter in evidence;
" and if upon such action or suit a verdict shall be given for the
" defendant or defendants, or if the plaintiff or plaintiffs become
" nonsuited, or discontinue his, her, or their action or actions,
" then the defendant or defendants shall have and recover full
" costs, for the recovery whereof he shall have the same remedy
" as any other defendant or defendants in any other case hath or
" have by law."
"
"
"
"
"
"
toKof™'
prints, &c.

t Sect. 61. By 8 Geo. 2. c. 13. s. 4. it is further enacted.
That if any action or suit shall be commenced or brought
against any person or persons for any offence committed against
this act, the same shall be brought within the space of three
months after the discovery of every such offence, and not afterwards ; any thing in this act contained to the contrary notwithstanding."
t Sect. 62. By 7 Geo. 3. c. 38. s. 1. it is enacted, * That all
" and
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* and everyiperson and persons who shall invent or design.engrave,
" etch, or work in mezzotinto or chiaro oscuro, or from his own
" work, design, or invention, shall cause or procure to be designed,
" engraved, etched, or worked in mezzotinto or chiaro oscuro, any
" historical print or prints, or any print or prints, of any portrait
" conversation, landscape, or architecture, map, chart, or plan, or
" anyother print or prints whatsoever, shall have, and are hereby,
" declared to have, the benefit and protection of the said act and
" this act, under the restrictions and limitations hereinafter men
" tioned.
t Sect. 63. By 7 Geo. 3. c. 38. s. 2. " All and every person 'nt'"«i t° *e
" and persons who shall engrave, etch, or work in mezzotinto or and^rcse'mact
" chiaro oscuro, or cause to be engraved, etched, or worked, any &c.
" print taken from any picture, drawing, model, or sculpture,
" either ancient or modern, shall have, and are hereby declared
" to have, the benefit and protection of the said act, and this act,
" for the term hereinafter mentioned, in like manner as if such
" print had been graved or drawn from the original design of such
* graver, etcher, or draftsman; and if any person shall engrave,
* print, and publish, or import for sale, any copy of any such
" print, contrary to the true intent and meaning of this and the
" said former act, every such person shall be liable to the penal" ties contained in the said act, to be recovered as therein and
" hereinafter is mentioned."
"
"
"
"
"
"
"
'*
"

t Sect. 64. By 7 Geo. 3. c. 38. s. 5. " All and every the
penalties and penalty inflicted by the said act, and extended,
and meant to be extended, to the several cases comprised in
this act, shall and may be sued for and recovered in like manner, and under the like restrictions and limitations, as in and by
the said act is declared and appointed ; and the plaintiff or
common informer, in every such action (in case such plaintiff or
common informer shall recover any of the penalties incurred by
this or the said former act), shall recover the same, together
with his full costs of suit."

•

t Sect. 65. By 7- Geo. 3. c. 38. s. 6. " The party prosecuting
" shall commence his prosecution within the space of six calendar
" months after the offence committed."
+ Sect. 66. By 7 Geo. 3. c. 38. s. 6. it is further enacted,
" That the sole right and liberty of printing and reprinting, in" tended to be secured and protected by the said former act and
" this act, shall be extended, continued, and be vested in the re" spective proprietors, for the space of twenty-eight years, to
" commence from the day of the first publishing of any of the
*' works respectively hereinbefore and in the said former act men" tioned."
"
"
"
"
"

The right in^de^v"et|^rjn
for tw™nt"-eight
years. .

+ Sect. 67. By 7 Geo. 3. c. 38. s. 8. " If any action or suit Limitation of
shall be commenced or brought against any person or persons actions.
whatsoever, for doing, or causing to be done, any thing in pursuance of this act, the same shall be brought within the space
of six calendar months after the fact committed ; and the defendant or defendants, in any such action or suit, shall or may
vol. i.
TT
" plead
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"
"
"
"
"
"
"
"

plead the general issue, and give the special matter in evidence ;
and if, upon such action or suit, a verdict shall be given for the
defendant or defendants, or if the plaintiff or plaintiffs become
nonsuited, or discontinue his, her, or their action or actions,
then the defendant or defendants shall have and recover full
costs, for the recovery whereof lie shall have the same remedy
as any other defendant or defendants, in any other case, hath or
have by law."
t Sect. 68. By 17 Geo. 3. c.57. s. 1. it is further enacted "That
" if any engraver, etcher, printseller, or other person shall, within
" the time limited by the aforesaid acts, or either of them,
" engrave, etch, or work, or cause or procure to be engraved,
" etched, or worked, in mezzotinto or chiaro oscuro, or otherwise,
" or in any other manner copy in the whole, or in part, by vary" ing, adding to, or diminishing from, the main design, or shall
" print, reprint, or import for sale, or cause or procure to be
" printed, reprinted, or imported for sale, or shall publish, sell,
" or otherwise dispose of, or cause or procure to be published,
" sold, or otherwise disposed of, any copy or copies of any histo" rical print or prints, or any print or prints of aiiy portrait, con" versation, landscape, or architecture, map, chart, or plan, or any
" other print or prints whatsoever, which hath, or have been, or
" shall be, engraved, etched, drawn, or designed, in any part of
" Great Britain, without the express consent of the proprietor or
" proprietors thereof first had and obtained in writing, signed by
" him, her, or them respectively, with his, her, or their own hand
" or hands, in the presence of, and attested by, two or more cre" dible witnesses, then every such proprietor or proprietors shall
" and may, by and in a special action upon the case, to be
brought against the person or persons so offending, recover
" such damages as a jury on the trial of such action, or on the
" execution of a writ of inquiry thereon, shall give or assess, to" gether with double costs of suit."
•f* Sect. 69- It has been determined upon this statute, that the
words " invent," " his own invention," do not confine the copy
right merely to works originating in the imagination of the artist,
as allegorical or fabulous representations ; but that they mean the
designing or engraving of any thing that is already iu nature, as
medicinal plants, buildings, houses, gardens, &c.
+ Sect. 70. It has also been said by very high authority, that
the words sculpsit et delineavit added to the name of the person
who prints the work, are sufficient to shew that person to be the
proprietor.

+ Sect. 71. It was also doubted, whether the property did not
vest in the engraver, designer, &c. though the day of the publica
tion be not annexed to the foot of the print, compliance with that
direction of the act being thought only necessary to make the
(a) Ibid.
penalty accrue (a). But it has been determined, that the two
Sayer qui tarn v. conditions of the act, viz. the day of the first publishing the print,
Dicey et a!',
and the name of the proprietor thereof, must both of them be
3 Wilson 69.
engraved and printed, iu order that it may be known when the
exclusive right of the proprietor ceases, and when and against
whom

I. m || ■
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whom the person pirating may be guilty of offending against the
act.
■f Sect. 72. And it seems, that if it appear the date is anterior Bonner v.
to the time when the person whose name the print bears became £ield' s'",Hil"
the proprietor of it, it is not within the protection of the act.
erm' 1
t Sect. 73. But it seems to be undecided, whether on the Thompson v.
assignment of a print the name of the inventor, or the assignee. Syrao"d9' 5
ought to appear.
' Term R*P. «.
t Sect. 74. It hath also been determined, that the assignee of Thompson v.
a print may maintain an action on 17 Geo. 3. c. 57. against any Symondsand
person who pirates it, and that in such action it is not necessary T°r0m f^p. 41i
to produce the plate itself in evidence, but that the production of
one of the prints taken from the original plate is sufficient ; but
the date must always appear on the print.
As to the Sixth Point, viz. How far calico-printers have an
exclusive right to their patterns.
t Sect. 75. By 27 Geo. 3. c. 38. s. 1 . it is enacted, " That The proprietor
" any person who shall invent, design, and print, or cause to be of any original
" invented, designed, and printed, and become the proprietor of p^"i™gf°mens
" any new and original pattern or patterns for printing linens, to have the sole
"cottons, calicos, or muslins, shall have the sole right and fight of printing
" liberty of printing and reprinting the same for the term of two frora'n^s^publi" months, to commence from the day of the first publishing cation, and who* thereof, which shall be truly printed with the name of the ever shall within
" printer or proprietors at each end of every such piece of linen, thlfs^e^to be
"cotton, calico, or muslin; and that if any calico-printer, liable to an
" linen-draper, or other person whatsoever, from and after the "ctionforda" first day of June, one thousand seven hundred and eighty-seven, ma6es"
" within the time limited by this act, shall print, work, or copy,
" such original pattern or patterns, or cause to be printed,
" worked, or copied, such original pattern or patterns, or shall
" print or reprint, or cause to be printed or reprinted, any such
" pattern or patterns, and shall publish, sell, or expose to sale, or
" in any other manner disposed of or cause to be published, sold,
" or exposed to sale, or in any other manner dispose of, any linen,
" cotton, calico, or muslin, so printed, without the consent of the
" proprietor or proprietors thereof first had and obtained in writing,
" signed by him or them respectively, in the presence of two or more
" credible witnesses, knowing the same to be so printed or re" printed without the consent of the proprietor or proprietors of
" such pattern, then every such proprietor or proprietors shall and
" may, if the offence be committed in England, by and in a special
" action upon the case, to be brought against the person or per" sons so offending, recover such damages as a jury on the trial
" of such action, or on the execution of a writ of inquiry thereon,
" shall give or assess, together with costs of suit, in which no
" wager of law, essoin, privilege, or protection, or more than one
" imparlance, shall be allowed ; and if the offence be committed
" in Scotland, every such proprietor or proprietors shall and may,
" by an action to be brought before the court of session, or any
" judge competent to try civil causes within his bounds, recover
" such damages as the said court of session, or the said judge,
t t 2
" shall
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shall give or assess, and for payment whereof decree shall be
issued, with full costs of suit, on which all such execution shall
pass as is competent by the laws and practice of Scotland in the
like cases ; provided nevertheless, that it shall and may be law*"u' ^or an^ Person or Persons wno shall hereafter purchase any
plate or plates, block or blocks, for printing, from the original
proprietors thereof, to print, reprint, and expose for sale, or
cause to be printed, reprinted, and exposed for sale, from the
said plates or blocks, without being liable to any action on that
account."
t Sect. 76. By 27 Geo. 3. c. 38. s. 2. " If any action or suit
« snaii De commenced or brought against any person or persons
" whatsoever, for any offence committed against this act, the same
" shall be brought within the space of six months after so doing,
" and the defendant and defendants, in such action or suit, if
" brought in England, shall and may plead the general issue, and
" give the special matter in evidence; and if, upon such action
" or suit, a verdict shall be given for the defendant or defendants,
" or if the plaintiff or plaintiffs become nonsuited, or discontinue
" his, her, or their action or actions, then the defendant or de" fendants shall have and receive full costs ; for the recovery
" whereof he shall have the same remedy as any other defendant
" or defendants in any other case hath or have by law; and if
" such action be brought in Scotland, and not insisted in, or if
" the defender be assoilzied, then the defender shall be intitled
" to full costs, for the recovery whereof he shall have the same
" remedy as hereinbefore is given to the pursuer."
9- Forestalling, Ingrossing, and Regrating.
For the better understanding the nature of forestalling, ingross
ing, and regrating, and other such like offences, I shall consider :
1 . How such offences are treated by the common law.
2. How by statute.
As to the First Point, viz. How forestalling, ingrossing, and
regrating, are treated by the common law, I shall consider,
1 . What is esteemed an offence of this kind by the common
law.
2. How such offence is punishable by the common law.
As to the first of these particulars, viz. What is esteemed an
offence of this kind at common law.

(o) 43 .Ass. 38.
3 Inst.
195, 196.
B.
Indirtment.
n ictraen ,
Presentment,
**•
C«) Crom 80!

Sect. 1. It is said, that all endeavours whatsoever to enhance
the
of any . merchandize,
and all
i
• common
■ ,nave an
1price
.
■ kinds
.
.byofspreading
rpractices
wnjcn
apparent* tendency
thereto,
whether
false (a) rumours, or by (b) buying things in a market before the
accustomed hour, or by buying and selling again the same thing
m tne same (c) market, or by any other such like devices, are
highly criminal at common law, and that all such offences an
ciently came under the general notion of forestalling, which in
cluded all kinds of offences of this nature.
Sect.
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Sect. 2. And surely there can be no attempt of this kind but
must be looked upon as a high offence against the public, inas
much as it so apparently tends to put a check upon trade, to the
general inconvenience of the people, by putting it out of their
power to supply themselves with a commodity, without an un
reasonable expense, which often proves extremely oppressive to
the poorer sort, and cannot but give just cause of complaint to
the richest
Sect. 3. But it hath been resolved, that any merchant, whether 3 lust 196.
he be a subject or a foreigner, bringing victuals, or any other Summary, 150.
merchandize into the realm, may sell the same in gross, but that
no person can lawfully buy within the realm any merchandize in
gross, and sell the same in gross again, because by such means
the price will be inhanced, for the more hands any merchandize
passeth through, the dearer it must grow, because every one will
make his profit of it; and if such practices were allowable, a rich
man might ingross into his hands a whole commodity, and then
sell it at what price he should think fit; which is of such dan
gerous consequence, that the bare ingrossing of a whole commo
dity, with an intent to sell it at an unreasonable price, is an
offence indictable at the common law, whether any part thereof c.Cir. 231,
be sold by the ingrosser or not.
23*Sect. 4. And so jealous is the common law of all practices of s but 197.
this kind, that it will not suffer corn to be sold in the sheaf, Summary, lbt.
perhaps for this reason, because by such means the market is in
effect forestalled.
As to the second particular, viz. In what manner offences of
this kind are punishable by the common law.
Sect. 5. It is said, that by an ancient statute the offender was
to be grievously amerced for the first offence; for the second, to 3 i„,t 195.
be condemned to the pillory; for the third, to be imprisoned;
and for the fourth, to be condemned to abjure the vill. And
there seems to be no doubt, but that at this day all offenders of
this kind are liable to a fine and imprisonment, answerable to
the heinousness of their offence, upon an indictment at common
law. As to the Second Point, viz. In what manner these offences
are treated by statute.
I shall consider what particular provisions have been made
relating to this matter.
The particular provisions of this statute are five-fold.
1. The obliging all victuallers to sell at a reasonable price.
2. The allowing all foreigners free liberty of importing and
selling victuals.
3. The giving the great officers of state a power to tax the
price of victuals.
4. The prohibiting conspiracies to raise the price of victuals.
5. The prohibiting all forestalling, ingrossing, and regrating.
As
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As to the first particular, viz. The obliging all victuallers to
sell at a reasonable price.
Sect. 6. This depends upon 23 Edw. 3. c. 6. by which it is
How butchers
selling un
enacted, " That butchers, fishmongers, regrators, hostlers, brewwholesome meat " ers, bakers, poulterers, and other sellers of all manner of
are to be pu
" victuals, shall be bound to sell the same for a reasonable
nished, vide
1 vol. Running- " price, having respect to the price that such victuals shall be
ton's Statutes, " sold at in the places adjoining; so that such sellers have mop. 187. c. 7.
By 4 Hen. 7. " derate gains, reasonably to be required, according to the disc. 3. they shall " tance of the place from whence the said victuals be carried ;
not kill beasts in " on pain to forfeit double the value, &c. And the chief officers
walled towns.
By 21 Hen. 8. " of towns are required to see this statute executed, on pain of
c. 8. they shall " paying the treble value of the thing sold, &c.
not kill calves
but within the time prescribed. By 22 Hen. 8. c. 6. they are prohibited from keeping tan-houses. By
1 Jac. 1. c. 22. they are not to kill calves under five weeks old. By 5 Ann. c. 34. s. 2. they are not to
tell cattle to one another in London. By 7 Ann. c. 6. may sell dead calves or sheep.
As to the second particular, viz. The allowing all foreigners
free liberty of importing and selling victuals.
Sect. 7. By 6 Rich. 2. c. 10. and 1 1 Rich. 2. c. 7. and 1
Hen. 4. c. 17. it is enacted, " That all manner of aliens, being
" of the amity of the king, coming into any town of the realm
" with fish, or other victual, shall be under the king's especial
" protection, and may cut their fishes and victuals in pieces, and
" in part, or in all, at retail, or in gross, as to them best shall
" seem, to sell and make their profit, &c."
"
"
"
"
Vide also 24
Hen. 8. c. 3.
25Hcn.8.c.l.
27 Hen. 8. c. 9.
which enjoin
that butcher's
meat shall be
sold by the
pound, etc
But by 33
Hen. 8. c. 11.
it may be sold
by weight or
otherwise.

Sect. 8. By 14 Hen. 6. c. 6. " If any man disturb any alien
to sell his fish in gross, or at retail, in part or in whole, contrary to the above-mentioned ordinances, and thereof be duly
attainted at the suit of the king, or of the party, he shall forfeit
ten pounds, &c."

As to the third particular, viz. The giving the great officers of
state a power to tax the price of victuals.
Sect. 9- This depends upon 25 Hen. 8. c. 2. by which it is
enacted, " That to remedy the frequent rise of the price of
" cheese, butter, capons, hens, chickens, and other necessary
" victuals for man's sustenance, by ingrossing and regrating the
" same; the lord chancellor and other high officers of state, &c.
" may, upon complaint of any enhancing of the prices of such
" victuals without ground or reasonable cause, in any part of the
" king's dominions, set and tax reasonable prices of such victuals:
" and that after proclamation made of such prices, all farmers.
" owners, broggers, and all other victuallers whatsoever, having
" or keeping any such victuals to the intent to sell, shall sell the
" same to such of the king's subjects as will buy them at such
" prices as shall be taxed by such proclamation, under the pains
" to be limited in the said proclamation."
Sect. 10. But by 25 Hen. 8. c. 2. " The officers of cities,
" boroughs, or towns-corporate, and all other persons having
" authority to set prices of such victuals, may set such prices in
" such manner as if the said act had not been made."
As
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As to the fourth particular, viz. The prohibiting conspiracies
to raise the price of victuals.
Sect. 1 1. This depends upon 2 and 3 Edw. 6. c. 15. by which Vide 5El«.
it is enacted, '* That if any butchers, brewers, bakers, poulterers, c- *■
" cooks, coster-mongers, or fruiterers, shall conspire, covenant, 12Mod,S4f
" promise, or make any oaths, that they shall not sell their
" victuals but at certain prices; or if any artificers, workmen,
" or labourers, do conspire, covenant, or promise together, or
" make any oaths, that they shall not make or do their works
" but at a certain price or rate; or shall not enterprise, or take
" upon them to finish what another hath begun, or shall do but
" a certain work in a day, or shall not work but at certain hours
" and times; every such person so conspiring, &c. shall forfeit
." for the first offence ten pounds ; and if he pay not the same
" within six days, shall suffer twenty days imprisonment; and
" for the second offence shall forfeit twenty pounds, 8tc. and
" and for the third, forty pounds, &c. And if any such conspi** racy, covenant, or promise, be made by any society, brother" hood, or company, of any craft, mystery, or occupation of the
" victuallers above-mentioned, with the presence or consent of
" the more part of them, that then immediately upon such act of
" conspiracy, &c. over and besides the particular punishment be" fore appointed, their corporation shall be dissolved; and that
" the said offences shall be determined at the assizes, sessions of
" the peace, or court leet."
"
"
"
"

t Sect. 12. But by 2 Geo. S. c. 14. " No brewer, innkeeper,
victualler, or other retailer of strong beer or ale, shall be sued,
impleaded, or molested by indictment, information, popular
action or otherwise, for advancing the price of strong beer or
ale in a reasonable degree."

"
"
"
"
"
"

+ Sect. 13. And by 2 Geo. 3. c. 14. it is also enacted, " That
if any brewer, innkeeper, victualler, or retailer of beer or ale,
shall mix, or cause, or suffer to be mixed in any vessel, tub,
measure, or otherwise, any strong beer, ale, or strong worts,
with any small beer or small worts, or with water, after the
gauge of such strong beer, ale, or strong worts shall have been
taken by an officer of excise, he shall forfeit fifty pounds."

As to the fifth particular, viz. The prohibiting all forestalling,
ingrossing, and regrating.
f Sect. 14. This depended chiefly upon 3 and 4 Edw. 6. c. 21.,
5 and 6 Edw. 6. c. 14. altered by 5 Eliz. c. 5. s. 13., 5 Eliz.
c. 12., and 13 Eliz. c. 25. s. 31. But it is recited by 12 Geo. 3.
c. 71. " That it has been found by experience that the restraints
laid by several statutes upon the dealing in corn, meal, flour, cat
tle, and sundry other sorts of victuals, by preventing a free trade
in the said commodities, have a tendency to discourage the
growth, and to enhance the price of the same; which statutes,
if put in execution, would bring a great distress upon the inha
bitants of many parts of this kingdom, and in particular upon
those of the cities of London and Westminster;" and thereupon
it is enacted, " That the 3 and 4 Edw. 6. c. 21., the 5 and 6
Edw.
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"
"
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"
"

i Bum's Justicc, 231.
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481,

Edw. 6. c. 14., the 2 and 3 Philip and Mary, c. 3., the 5 Eliz.
c. 5. and c. 12., the 15 Car. 2. c. 8., and so much of 5 Ann.
c. 54. as relates to butchers selling cattle, alive or dead, within
London and Westminster, and within ten miles thereof, and
also all acts for the better enforcement of the same, being detrimental to the supply of the labouring and manufacturing
poor of this kindom, shall be, and the same are hereby declared to be, repealed."
f Sect. 15. But as the statute of Edward the Sixth particularly describes the several ofiences of forestalling, ingrossing,
and regrating, which still continue offences at common law, it
may be of use to recite it, notwithstanding it is repealed, as it
contains a parliamentary description of those offences.
«
"
"
"
"
"
"
"
"
"
"
"
"
"
"

t Sect. l6. By 5 and 6 Edw. 6. c. 14. s. 1. <* Whoever shall
buy, or cause to be bought, any merchandize, victual, or any
otner thing whatsoever coming by land or by water toward
any market or fair to be sold in the same, or coming toward
aU^ C'1^' Port' haven, creek> or road, of this realm or Wales,
from any Parts beyond the sea, to be sold, or make any bargain, contract, or promise, for the having or buying of the same,
or any part thereof, so coming as is aforesaid, before the same
shall be in the market, fair, city, or port, &c. ready to be sold,
or shall make any motion by word, letter, message, or otherwise, to any person or persons for the enhancing of the price
or dearer selling of any thing above-mentioned, or else dissuade, move, or stir any one coming to the market or fair to
abstain or forbear to bring or convey any of the things above
rehearsed to any market, city, or port, &c. to be sold, shall be
deemed—A Forestaller."

"
"
"
"
"
"
"
"

t" Sect. 17. By 5 and 6 Edw. 6. c. 14. s. 2. " Whosoever shall
by any means regrate, obtain, or get into his hands or possession in any fair or market, any corn, wine, fish, butter, cheese,
candles, tallow, sheep, lambs, calves, swine, pigs, geese, capons,
hens, chickens, pidgeons, conies, or other dead victual whatsoever, that shall be brought to any fair or market to be sold, and
do sell the same again in any fair or market holden in the same
place, or within four miles thereof, shall be taken for—A
Regrator."

"
"
"
"
"
"

Sect. 18. By 5 and 6 Edw. 6. c. 14. s. 3. '* Whosoever shall
ingross or get into his hands by buying, contracting, or promise-taking, other than by demise, grant, or lease of land, or
tithes, any corn growing in the fields, or any other corn or
grain, butter, cheese, fish, or other dead victual whatsoever,
within the realm of England, to the intent to sell the same
again, shall be reputed—An Unlawful Ingrosser."

VideOwen,i35.

In the construction of the last-mentioned clauses, the follow
ing opinions have been holden.
(a) 3 Inst 195.
Sect. 19. I. That (a) salt is a victual within the meaning of it,
Sum. i.M.
not only because it is of necessity of itself for the food and health
of man, but also because it seasoneth and maketh wholesome
beef, pork, and other victuals, in which respect it seemeth itself
to
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to come under the notion of victual, and seemeth to be so un
derstood by the makers of 13 Eliz. 12. c. 25. as appears from
par. 21. of that statute.
Sect. 20. II. That (a) such victual only as is necessary for the
food of man, is within the purview of it; and therefore that appies and cherries, and such like fruits, are not within the intent
of it; for the words are, corn or grain, butter, cheese, fish, or
other dead victuals, which words are said to import the same as
if it had been said, or other dead victuals of like quality: also it
is said, that there is not any thing prohibited within the statute,
but what hath a proviso, how in some kind it might be brought;
and therefore since there is not any such proviso for apples, that
they never were intended to be restrained; and agreeably hereto
it hath been holden, that neither (6) hops (1) nor (c) malt are
within the meaning of the statute.
Sect. 21. III. That the buying of corn, with an intent to make
(d) starch of it, and then to sell it, is not within the said clause,
because it is not bought to be sold again in the same nature in
which it was bought, but to be first altered by a trade or science,
and then sold again. And for the like reason it seemeth to be
the better (e) opinion, that the buying of corn in order to make
meal of it, and then to sell it, is no way within the said clause;
and that the buying of (f) barley with an intent to make it into
malt, and then to sell it, had no need of the exception made for
it in the said statute.
Sect. 22. IV. That there is no necessity in an information or
indictment grounded on the said clause for ingrossing any victual
therein mentioned, to say (g) that the defendant did not come by
it by a demise of land, &c. but that the defendant, if he have any
such matter to allege in his defence, may give it in evidence.

(<■) 3 Inst. 19s.
cJJJ'q**
Owen.Yss.3'
Cro. Jac. 214.

(4) Cro. Car.
Con.Ow.t3i.
1 Roll. it.
(d) Bridg. 5, 6.
Owen, 135.
. . Moore 595
cL. Car. isi.
Con-Ow. 135.
s^'^'831*
con. 6w. 135.

(g) 1 Jou. 167.

Sect. 23. V. That in every such information, &c. the words of 2 Leon. 35.
the statute must be precisely pursued, and therefore that it is not
sufficient to say, that the defendant bought so much corn, &c.
because the words are, " shall ingross, or get into his hands, by
" buying, &c."
Sect. 24. And it is further enacted by the said statute of 5 and
6 Edw. 6. c. 14. par. 4, 5, 6. " That whoever shall offend in any
" of the things before recited, and be thereof duly convicted,
" shall, for the first offence, suffer imprisonment for two months,
" and forfeit the value of the goods so by him bought or had;
" and, for the second offence, shall suffer imprisonment for one
" half year, and forfeit the double value of the goods, &c; and,
" for the third offence, shall be set on the pillory, and forfeit all
" his goods, and be committed to prison during the king's plea" sure."
Sect. 25. And from hence it seems clearly to follow, as well 2 Buk. si7.
as from the general rules of law, that no information for any of Cro. Car. 381.
the
(l) See the case of The King v. Waddingtoh, Ann. c. 12. s. 24. by which brewers are prohibited
(1 East R. 143.) when the court decided hops to using any other bitter for their beer,
be a victual, particularly since the statute of 9

630
6 Modern, St.
Vide also, Cro.
Car. 314.
1 Roll. 11, 12.
1 Jones, 320.
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the above-mentioned offences against the said statute can be good,
without shewing in certain the quantity of the tiling in relation to
which the defendant is supposed to have incurred the penalty, not
only because otherwise the judgment to be given on such an in
formation can never be pleaded in bar of any other, because it can
not appear that both of them were brought for the same thing,
but also because it cannot appear to the court what forfeiture the
defendant ought to incur, unless the extent of the offence, which
is to be the measure of it, be specially set forth. And for these
reasons it hath been adjudged, that an information for ingrossing
corn, the quantity whereof is expressed by the word cumulus only,
is not good ; yet it is said, that an indictment for ingrossing magnam quantitatemfrumenti is sufficient.
Of Regulating the Price of Victuals, <5fc.
The statutes against the offences of forestalling, ingrossing, and
regrating, contained particular exceptions to the general restraints
which they imposed. These exceptions related to corn, butter,
cheese, cattle, beer, cyder, mum, fish, wine, oil, sugar, salt, fish
mongers, victuallers, butchers, poulterers, badgers, drovers, les
sors, shipping, and castles and towns-corporate. Of the foregoing
catalogue those exceptions which relate to fish, fishmongers, vic
tuallers, butchers, poulterers, lessors, shipping and castles, and
towns-corporate, are repealed. But as the intention of the legis
lature, both in enacting and in repealing these statutes, in accom
modation to the emergencies of different periods of time, was to
regulate the price of victuals, and to prevent them from being ex
orbitantly raised upon, or improperly introduced to the public, by
the respective dealers therein; I shall endeavour to collect the
several statutes which relate to the regulation under the following
arrangement :
1. As to the measure of corn.
2. As to bread.
3. As to beer.
4. As to butter and cheese.
5. As to cattle and butchers.
6. As to fish.
7. As to bacon and pork.
8. As to hay and straw.
9. As to fruit.
10. As to honey and wax.
11. As to the measure of coals. (1)
And First, As to the measure of corn.

t Sect. 1. By 22 Car. 2. c. 8. s. 2. " Whoever shall sell any
" sort of corn or grain, ground or unground, or any kind of salt,
" usually
(1) For the regulation of Wood cut up for fuel, vide 43 Kiiz. c. 14. D Anu. c 15. and 10 Add. c. 6.
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usually sold by tlie bushel, by any other than by Winchester
measure, marked in his majesty's exchequer, and sealed as the
act directs, containing eight gallons to the bushel, and no more
or less, and the said bushel stricken even by the wood or brim
of the same by the seller, shall forfeit forty shillings for every
offence, on conviction, before one justice, by one witness; to be
levied by the churchwardens, &c. by distress and sale ; and in
default, imprisonment till paid."

f Sect. 2. By 22 Car. 2. c. 8. s. 3. " If any mayor or other
" head officer shall knowingly permit the same, on conviction at
" the sessions, he shall forfeit five pounds, half to the prosecutor
*• and half to the poor, by distress, or imprisonment till paid."
f Sect. 3. By 22 and 23 Car. 2. c. 12. " Whoever shall sell
or buy any corn ground or unground, or salt, by the bag without measuring, being thereunto required, or in any other manner than as above directed, and that without shaking of the said
bushel or measure by the buyer, shall forfeit, beside the above
penalty, all the corn, grain, or salt, bought or sold contrary to
this act, or the value thereof, to the party complaining."
t Sect. 4. By 22 and 23 Car. 2. c. 12. " The proof shall lie
'* upon the defendant to make it appear by the oath of one wit" ness that he sold or bought the same lawfully ; or, if he fail,
" he shall forfeit as before-mentioned, and which shall be distri" buted by the justice, half to the poor and half to the informer."
+ Sect. 5. It has been decided, that the object of the legislature Rex v. Mujor,
in passing the above statutes was to establish throughout the king- *^crm
dom one measure only, and therefore that they virtually abolish
the use of those customary measures which were used in particular
places; (2) and that it is illegal to sell corn by any other measure
than the Winchester measure. (3)
Secondly, As to bread.
The making and selling of it is regulated by 3 Geo. 4. c. 106.
for London and within ten miles of the Royal Exchange ; but as
all the penalties are receivable before magistrates, they do not fall
properly within a work treating of Pleas of the Crown. The
reader is therefore referred to Burn's Justice, where all the pro
visions upon this subject will be found accurately detailed.
Thirdly,
(4) It lias often been attempted by the legisla- "frumcnti mediocria, et wide vigenti denarii, fae'
turc to introduce an uniformity of weights and " unciam, et duodeeim uncutJachrnt tibrum, et pondiis
measures throughout the whole kingdom ; but the " octo UhrurumJ'rumentiJ'ac' mcnsiiramjakmis, et octo
attempt has as often been defeated by the obsti- " jaUmatu-J'rumenti, fac knssel' de quibus octo contittit
nacy and pervcrseness of interested individuals. " commune quarterium." (lib. S. c. 12. De Pondera
It seems also to have been attempted in the very et Mensura.)
early times of our history, for we find in Fleta the
(3) For the mode by which the averaged price
components of all the weights and measures of the of corn is to be ascertained, vide 10 Geo. 3. c. 39.
kingdom. He says that the bushel was formed and for the same in London and Essex, 21 Geb. 3.
thus : " Item tcire debet naturam et originem ponderum c. 50. For regulations respecting its importation,
" et mensurarum, ut veraciter ct perfects tciat, quan- 22 Car. 2. c. 13. 15 Car. 2. c. 7. 5 Geo. 2. c. 12.
" turn Mad' teneat lagena et quantum Bvssellum ; 6 Geo. 3. c. 17. 13 Geo. 3. c. 43. 16 Geo. 3. c. 39.
" sed quoniam nan scire hoc poterint, nisi per artem 18 Geo. 3. c. 25. 19 Geo. 3. c. 29. For regulating
" ponderum, ideo depmderibus eat, viderut, Et sciend', its exportation, vide 1 W. & M. c. 12. 1 Geo. c 7.
" quad per d'ueretionem discretiorum, totius regni An- 1 1 Geo. 2. c.22. 13 Geo. 3. c. 43. s. 5. 14 Geo. 3.
" gtia J'uit menmru domini regis composita, videlicet c. 64. 14Gco. 3. c 5. and 1 1. & 26. 16 Geo. 3.
" per denar. Anglic, qui sTtitLiNo' appellatur, ct c. 37. 18 Geo. 3. c. 16. 31 Geo. 3. c. 30.
"Jit rotundusqui debet ponderat e triginta duo grana

"
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"
"
"
"
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Thirdly, As to ale and beer.
No composition
to be used.
«
"
"
"

t Sect. 77. By 1 Will. 3. sess. 1. c. 24. 8. 17. " No common
brewer or retailer of ale or beer shall use therein any molasses,
coarse sugar, or any composition or extract thereof, on pain of
forfeiting the said liquor, and also one hundred pounds, half to
the king and half to the prosecutor, if sued for in six months."

Penally.
"
"
"
"
"
"

t Sect. 78. By 10 & 1 1 Will. 3. c. 21. s. 34. " If any common
brewer or retailer shall commit the said offence, or shall receive
into his custody any quantity of the said materials exceeding ten
pounds, he shall forfeit one hundred pounds, to be recovered
and mitigated by the laws of excise ; and the servant or assistant
therein, twenty pounds, in like manner, ; and in default of payment shall be imprisoned three months."

*'
"
"
"
"
"

Sect. 79- By 9 Ann. c. 12. par. 24. 26. " No common brewer,
innkeeper, or victualler, shall use any broom, wormwood, or
other bitter ingredient (to serve instead of hops) in any beer or
ale for sale (except infusing the same after it is brewed and
tunned, to make broom or wormwood ale or beer), on pain of
twenty pounds, half to the prosecutor, &c. to be levied by the
laws of excise."

"
"
"
"
„

Sect. 80. By 12 Ann. stat. 1. c. 2. " No common brewer or
retailer of beer or ale shall use any sugar, honey, foreign grains,
Guinea PePPer» essentia bina, coculus indicus, or any unwholesome ingredients, in the brewing of ale or beer, or mix any of
them therewith, on pain of £ 20, to be distributed, recovered,
^ mitjgated ^ aforesaid."

N.B. As to enhancing the
videV&SEdw
6. c. 15. and t
Geo. 3. c. 14.
before recited.

Fourthly, As to the article of butter and cheese.
Sect. 85. It is recited by 13 & 14 Car. 2. c. 26. " That as butter
is one of the principal commodities of the product of this king
dom, and is not only of universal use at home, but that great
quantities are exported," it is thereupon enacted, " That every kil" derkin of butter shall contain one hundred and twelve pounds,
" every firkin fifty-six pounds, and every pot fourteen pounds,
" reckoning sixteen ounces to the pound, and exclusive of the tare
" of the kilderkin, firkin, or pot; that new and old butter shall not
" be mixed ; nor any whey-butter packed or mixed with butter
" made of cream, but that every package shall contain the same
" quality throughout ; that no butter shall be salted with any great
" salt, nor more small salt mixed with it than is necessary for its
" preservation, on pain of forfeiting the same, and six times the
" value of every different pound of butter."
Noble v. Durel, + Sect. 86. And it hath been decided, that as the legislature
4 Term Rep. has ordained by the above statute, that every pound of butter shall
contain sixteen ounces, a custom that every pound of butter sold
in a particular market-town shall weigh eighteen ounces, is bad.
"
"
"
"

t Sect. 87. By 13 & 14 Car. 2. c. 20. s. 3. " No persons
whatsoever shall repack for sale any butter, upon pain of double the value. And whoever shall pack butter, shall pack his
butter into good and sufficient casks, &c. and shall set upon
every firkin and cask, when the same is thoroughly seasoned in
'* water,
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" water, a continuing visible mark of the just weight of the empty
" cask, and, when filled with butter, the first letter of his christian
" and surname at length, with an iron brand, on pain of ten shil" lings for every hundred weight of butter, and so in proportion
" for a greater or less quantity. And every potter shall set upon
" every pot which he shall make for the packing of butter the just
" weight of such pot when burnt, and his christian and surname
" as aforesaid, on pain of one shilling for every pot he shall omit
" so to mark ; and every farmer or packer of butter, two shillings
" for every pot he uses so omitted to be marked, one half to the
" poor, the other -to the prosecutor, to be recovered by action of
" debt, indictment, information, or presentment (if commenced
" within four months after the sale), either in the sessions of the
" peace, or in the court of record of the place where the offence
" is committed."
"
"
"
"
"
"
"
"
"

t Sect. 88. By 4 Will. &, Mary, c. 7. " After the factor or
buyer hath bought and contracted for the said commodity, and
approved by searching and weighing the same, if he think fit, the
seller shall not be liable to any of the penalties above specified ;
but the said factor or buyer shall mark the said butter, or the
cask wherein it is, and in case the same shall be afterwards exchanged or opened, the cask changed, or any bad butter mixed
with good butter, or any other fraud be committed by the seller,
the offender, on conviction by one witness before one justice,
shall forfeit twenty shillings for every such firkin and offence."

t Sect. 89- And by 4 Will. & Mary, c. 7. to the end the trade
for butter and cheese may not be engrossed by particular persons,
it is enacted, " That every warehouse-keeper, weigher, searcher,
" or shipper of butter and cheese, at any port or place in this
" kingdom, shall receive all butter and cheese brought to them for
" any of the cheesemongers free of the city of London, or other
" person making the said commodities, and shall take care and
" ship the same, without preference, on the next vessel for Lon" don, unless the owners order the contrary, at the rate of two
" shillings and six-pence a load, and no more, on pain of ten shil" lings for every firkin of butter, and five shillings for every wey of
" cheese. And the said weigher shall keep a book of receiving
" and shipping the same, 8tc." (4)
Fifthly, As to cattle, &c.
t Sect. 90. It is enacted by SI Geo. 2. c. 40. s. 1 1. " That no
" salesman or other broker or factor, who shall be employed to
" buy or sell any sort of cattle for others by commission, or for
" reward to be paid or taken by himself or any servant or agent,
" shall, directly or indirectly, for his own account, buy any live ox,
" bull, cow, steer, bullock, heifer, calf, sheep, lamb, or swine, in
" London
(4) By 8 Hen. 6. c. 4. 18 Hen. 6. c. 3. batter s. 9. the importation of foreign butter and cheese is
and cheese may be exported to any place.—By restrained.—By 8 Geo. 1. c. 87. the packing of
9 Hen. 6. c. 8. the wey of cheese shall be of a cer- butter in the city of York is regulated.—By 17
tain weight.—By 8 Ph. & Mary, c. 5. 13 Eliz. Geo. 8. c. 8. the same at New Malton.—By 13
c. 85. s. 80. a license is to be granted on the ex- Geo. S. c. 5. s. 8. cheese may be imported for a
portation.—By 21 Jac. 1. c. 88. justices may re- limited time, duty free,
strain the purchasing of them.—By 32 Car. I.e. 8.
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London, or within the bills of mortality, or at any place while
any such cattle shall be on the road, or be driving, bringing, or
coming up, or offered to or for sale in London, or within the
bills of mortality (other than such cattle which any such salesman, broker, or factor, shall actually purchase for the necessary
use or provision of his family, and shall actually use accordingly) ; and that no such salesman, broker, or factor, shall sell or
expose, or offer to or for sale, on his own account, in London,
or within the bills of mortality, either by himself, or his servant
or agent, any live ox, bull, cow, steer, bullock, heifer, calf, sheep,
lamb, or swine, upon pain, on every conviction, of forfeiting
double the value of any live cattle which he shall so buy or sell
on his own account ; provided the prosecution be commenced
within three days after the offence committed."

t Sect. 91- " On complaint made on oath, die justice of the
" district is to summon, &c. die offender and the witnesses, and,
" on the parties appearing or not appearing, thereupon is to pro" ceed to hear the complaint in a summary way, and on non-pay" ment of die forfeiture on conviction is to issue his warrant for
" die levying thereof by distress and sale, and for want of distress
" to commit the offender for any time not exceeding one month,
" nor less than ten days, unless payment be sooner made. And a
" witness refusing to be examined may be committed not exceed" ing ten days. Appeal may be made by the seller, if aggrieved,
" to the quarter-sessions, on giving security and notice; and the
" determination of die sessions to be final."
Sixthly, As to Fish, I shall examine,
1. The size and preservation of them.
2. The rules for fishing in and near the sea.
3. Their importation.
Vide 2 Inst.
*oo.

+ Sect. 92. It is said, that fishponds, or waters wherein fish
are kept and nourished, being a matter of profit, and tending to
the increase of victuals, any man may of common right erect them;
and it is therefore provided by 3 Edw. 1 . c. 20. " That if any be
" attainted at die suit of the party of trespassing in parks or ponds,
" great and large amends shall be awarded, the offender suffer
" three months' imprisonment, make fine at the discretion of the
" court, and find surety not to offend again, 8tc."
As to the First Particular, viz. Of the size and preservation
of fish.
t Sect. 93. It is enacted by 1 Geo. 1. stat. 2. c. 18. s. 14. " That
" no person shall cause any thing to be done in the Severn, Dee,
" Wye, Teame, Tees, Ribble, Mersey, Dun, Air, Ouse, Swale,
" Calder, Wharf, Eure, Darwent, or Trent, whereby the spawn of
" any salmon, or any salmon not eighteen inches from the eye to
" the extent of the middle of the tail, shall be taken or killed ; or
" shall set any thing across the said rivers whereby the salmon
" may be hindered from passing up to spawn ; or shall, from 31st
" July to 12di November, (except in the Ribble, where they may
"maybe taken between the 1st January and 15th September),
" take
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" take any salmon of any kind; or shall after every 12th Novem" ber fish there for salmon with any net less than two inches and a
" half in the mesh, on pain of forfeiting the fish,(a) nexts, and five
" pounds, on conviction within one month, on view, confession, or
" one witness, by distress, and to be distributed half to the in" former and half to the poor : on default, hard labour for any
*' term between one and three months, and such other corporal
" punishment as the justice shall think fit."
"
"
"
"
"
"
"
"
"
"
"
"
"
"
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t Sect. 94. By 1 Geo. 1. c. 18. s. 1.5. '« No salmon out of the
said rivers shall be sent to London under six pounds weight, on
pain that the sender, buyer, and seller, shall forfeit five pounds
and the fish, to be levied and distributed on conviction as aforesaid, or to suffer imprisonment as aforesaid for three months,
unless sooner paid. But by s. 17. an appeal may be to the next
sessions."
t Sect. 95. By 13Edw. 1, stat. 1. c. 47. " No salmon shall be
taken in any water where salmon are taken between 8th September and the 1 1th of November; nor shall any young salmon
be taken at mill-pools (by 13 Rich. 2. s. 1. c. 19), in any other
places from Mid-April to Midsummer, on pain of having tho
nets and engines burnt, for the first offence ; for the second, imprisonment for a quarter of a year ; for the third, a whole year ;
and so on, as the trespass shall increase; and overseers shall bo
assigned (6) to inquire of the same."
(6) 2 Inst. 477.

t Sect. 96. By 13 Rich. 2. stat. 1. c. 19. " No persons shall
put into any waters at any time of the year any nets called
stalkers, nor any other engines whatever by which the fry or
breed of salmons, lampreys, or any other fish, may be destroyed,
on pain as aforesaid. And all waters in Lancashire shall be put
into defence as to taking of salmon from Michaelmas to Candlemas, and in no other time of the year."
t Sect. 97. By 17 Rich. 2. c. 19- " The justices of peace and
" the lord-mayor of London, on the Thames and Medway, shall
" survey the offences in both the acts last above-mentioned, and
" shall survey and search all the weirs in such rivers, that they shall
" not be very straight for the destruction of such fry and brood,
" but a reasonable wideness after the old assize used and accus" tomed : and they shall appoint under-conservators, who shall be
" sworn to make like survey, search, and punishment; and they
" shall inquire in sessions, as well by their office as at the infor" mation of the under-conservators, of all defaults aforesaid, and
" shall cause them which shall be thereof indicted to come before
" them, and if they be thereof convict, they shall have impnson" ment and fine at the discretion of the justices; and if the same
" be at the information of an under-conservator, he shall have half
" the fine."
t Sect. 98. By 1 Eliz. c. 17. made perpetual by 3 Car 1. c. 4.
" No person, of whatsoever state, degree, or condition, by any
" ways or means whatsoever, shall take and kill any young brood,
" spawn, or fry, of eels, salmon, pike, or of any other fish; nor
" shall take or kill any salmons or trouts not being in season, nor
" any pike or pikerel not being in length ten inches or more, nor
" any

"
"
"
"
"
"
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any salmon not being in length sixteen inches or more, nor any
trout not being in length eight inches or more, nor any barbel,
not being in length twelve inches or more ; nor shall any fish be
taken with any manner of net, or by any other engine or device
whatsoever, but only with a net or trammel whereof every mesh
or mark shall be two inches and half broad, angling ex*
cepted."
t Sect. 99. " But it is provided, that such nets and other engines as have been used for the taking of smelts, loches, minnows, bullheads, gudgeons, or eels, may still be in all such
places where such fish have been used to be taken and killed,
so that such persons do not take, kill, or destroy with such nets
any other fish, contrary to the meaning of this act."

f Sect. 100. " The lord-admiral of England, the mayor of
" London, the lord of every leet in England or Wales, or, in de" fault of being presented to the leet, the justices of assize, &c.
" and all persons lawfully intitled to have any conservation of
" rivers, streams, or waters, are empowered to inquire into offences
" against this act by the oaths of twelve men or more, and to hear
" and determine the same within their respective jurisdictions ;
" and all fines, &c. resulting from the several convictions, shall be
" to the use of such persons as heretofore lawfully had or were'
" intitled to the same."
t Sect. 101. By 33 Geo. 2. c. 27. " No person shall take,
" or knowingly have in his possession either in the water or on
" shore, or sell, or expose to sale, any spawn, fry, or brood of fish,
" or any unsizeable fish, or fish out of season, or any smelt not
" five inches long : and any person may seize the same, together
" with the baskets and package, and charge a constable or other
" peace-officer with the offender and with the goods, and shall
" carry them before a justice, and on conviction before such jus" tice, the same shall be forfeited and delivered to such prose" cutor, and the offender shall besides forfeit twenty shillings, half
" to the prosecutor and half to the poor where the offence is com" mitted, on default, by distress, to be committed to hard labour
" not exceeding three months, unless sooner paid. But the jus" tice may remit any portion equal to or within one half of the
" said penalty."
+ Sect. 102. By 2 Hen. 6. c. 15. " If any person shall fasten
" any nets over rivers, to stand continually day and night, he shall
" forfeit five pounds."
As to the Second Particular, viz. The rules for fishing in
and near the sea.
"
"
"
"
"
"
"

t Sect. 103. By 3 Jac. I.e. 12. " Any person who shall erect
any new weir along the sea-shore, or in any haven, harbour, or
creek, or within five miles of the mouth thereof, or shall take
spoil or destroy any spawn, fry, or brood, of any sea-fish, in any
device whatsoever, shall forfeit ten pounds for e\ery offence,
half to the king, half to the informer ; and if any person shall,
within the distance of the places aforesaid, fish with any draw-'
net or drag-net under three inches mesh, viz. one inch and a
" half
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" half from knot to knot, except for the taking of smoulds in Nor" folk only, or with any net with canvass or other engine or device,
" whereby the spawn, fry, or brood of sea-fish may be destroyed,
" shall forfeit the net and ten shillings, to be levied by distress.
" But it is provided, that nothing in this act shall restrain the
" taking of herrings, pilchards, sprats, or laviderian, with nets of a
" lesser mesh ; and further that it shall not extend to Angle"sea."(5)
t Sect. 104. By 1 Geo. 1. st. 2. c. 18. " Whoever shall use at" sea upon the English coast any haul-net, drag-net, or - set-net,
" for catching any fish, except herrings, pilchards, sprats or lavi" derian, of less than three inches and a half mesh, from knot to
" knot ; or which hath a false or double bottom ; or shall put
" one net behind another; he shall, on conviction before one jus" tice, on the oath of two witnesses, in one month after the offence,
" forfeit the same and twenty pounds, half to the informer and
" half to the poor, by distress, and for want of sufficiency to be
" committed for twelve months, and the nets to be burnt : but
" an appeal may be made to the next sessions."
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t Sect 105. By 1 Geo. 1. st. 2. c. 18. " If any person shall
" bring to shore or expose to sale any fish less than the following
" sizes from the eyes to the extent of the tail, viz. brett or turbot
" sixteen inches ; brill or pearl fourteen ; codlin twelve ; whiting
" six; bass and mullet twelve; sole, plaise, and dab, eight; floun" der seven ; he shall forfeit the fish to the poor, and twenty shil" lings, half to the informer, and half to the poor, to be levied as
" aforesaid, and for default or insufficiency to be severely whipped,
" and kept to hard labour from six to fourteen days. Appeal to
" next sessions."
t Sect. 106. By 33 Geo. 2. c.2. " Brett, turbot, brill, or pearl,
" although under the same dimensions, may be exposed to sale so
" as the same be not sold by retail for above six-pence per pound ;
" and if any greater price shall be demanded or taken, or such fish
" shall not be weighed or measured if required, the same shall be
" forfeited, and the offender shall pay twenty shillings, to be re" covered, &c. as before directed ; and the money paid for the
" purchase of such fish shall be returned to the party."
t Sect. 107. By 9 Geo. 2. c. 33. s. 4. " No person shall take,
" kill, or destroy, any lobsters on the coast of Scotland, from the
'* first of June to the first of September, on pain of five pounds,
on conviction before two justices of the shire on the coast w here
" the offence shall be committed." (6)
As to the Third Particular, viz. Respecting the importation
of fish.
f Sect. 108. By 18 Car. 2.x. 2. " If any ling, herring, cod, or
" pilchard, salmon, eels, or congers, taken by foreigners, shall be
*' imported or exposed to sale, any person may seize the same, to
" be divided equally between the informer and the poor."
t Sect.
(5) For the preservation of fish in the Severn, of fish within the bills of mortality, vide 10 and 11
•ee 30 Car. 2. stat. 1. c. 9. private act.
Will. 3. c. ii. i. 11. 9 Ann. c. 86. 22 Geo. 2.
(6) For further particulars relating to the price c. 49. 29 Geo. 2. c. 39. 30 Geo. 2. c. 21.
VOL. I.
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f Sect. 109. By 1 Geo. 1. c. 18. and 9 Geo. 2. c. 33. " No
" fish taken by or received of any foreigner, except protestants
" inhabiting in England, shall be imported (except eels, stockfish,
" anchovies, sturgeon, botargo, or caveao, lobster, and turbot),
" on pain of one hundred pounds, and the master of the vessel
" fifty pounds, half to the poor, and half to the informer, who
" shall sue in twelve months in any of the courts at Wesl*' minster." (7)
Seventhly, As to bacon and pork.
t Sect. 1 10. By 18 Car. 2. c. 2. " If any beef, pork, or bacon,
" for sale, shall be imported, they may be seized, and shall be for" feited, one half to the poor, and the other to the person who
" shall seize the same: and by the 20 Car. 2. c. 7. those who shall
" seize the same are indemnified."
"
"
"
"
"

t Sect. 111. By 12 Car. 2. c.4. s. 11. " When beef, pork, and
bacon, do not exceed, viz. beef five pounds the barrel, pork six
pounds ten shillings the barrel, and bacon sixpence a pound in
price, at the ports from whence they are laden, and at the time
of their lading, the same may be shipped, carried out, and exported."

t Sect. 112. By 22 Car. 2. c. 13. s. 4. " Beef, pork, and baconj
" may be exported by native or foreigner, although the same do
" exceed the prices above-mentioned at the ports, &c. at the time
" of their lading."
t Sect. 113. By 3 Will, and Mary, c. 8. " All sorts of beef;
" pork, or hogs'-flesh, may be exported into any part of the world
" in amity with the crown, free from any custom or imposition
" whatsoever."
Vide 3 and 4
f Sect. 114. By 4 Will, and Mary, c. 5. s. 2. " Four-pence
WUL and Mary, „ shal, be pa;d for eyery pound of ,)acon imported."
t Sect. 1 15. By 5 Will, and Mary, c. 2. s. 4. " The said sum
shall be paid from the first day of the session."
t Sect. 1 16. And by 3 Geo. 2. c. 20. s. 16. " Beef or pork
" salted with foreign salt shall receive on exportation one shilling
" and sixpence per barrel."
Eighthly, As to hay and straw.
t Sect. 117. It is enacted by 2 Will, and Mary, s. 2. c. 8. s. 16.
That every truss of old hay brought or offered to be sold within
the bills of mortality, between first August and first June, shall
contain and be the full weight of fifty-six pounds at least ; and
that every truss of hay brought or offered to be sold, as aforesaid,
between first June and first August, being new hay of that summer's growth, shall be and contain the full weight of sixty pounds,
and old hay of any former year's growth, the weight of fifty-six
pounds as aforesaid ; and if any hay shall be brought, or offered
to be sold as aforesaid, whereof any truss shall be of less weight
" than
(7) For the law respecting the salting of fish, vide 2 Burn's Justice, tit. " Fish and Fisheries," and for
the British barring fishery, ride 28 Geo. 2. c. 14.
"
"
"
"
'*
"
"
"
"
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" than aforesaid, the person so bringing or offering such hay to be
" sold, shall forfeit for every truss, not being the full weight,
" eighteen-pence."
"
"
"
"
"
"
"
"
"
"
"
"
"
"

f Seer. 118. By 31 Geo. 2. c. 40. " All straw which shall be
sold or delivered in, or brought to, or exposed to sale in London,
or within the bills of mortality, shall be sold and delivered in
bundles or trusses, firmly bound up, and of the full weight of
thirty-six pounds of good and sound straw, exclusive of any
other thing which shall be put therein ; and whoever shall bring
into, or expose to sale, in London, or within the bills of mortality, or in any place within the distance of thirty miles from the
extent of any part of the limits of the said bills of mortality,
when straw shall be sold in bundles or trusses, any bundle or
truss of straw which shall be of less weight than thirty-six pounds
of good and sound straw, or which shall be in the inside of a
different quality or goodness from which on the outside it shall
appear to be, shall forfeit twenty-pence for every offence, and the
sum of one shilling for every bundle or truss of straw."

Sect. 119. By 31 Geo. 2. c. 40. s. 2 and 3. " Every truss of
" hay shall be made up in like manner as the straw aforesaid, and
" such hay only as shall be good shall be deemed and taken to be
" the hay which is to make up the weight every truss of hay by
" law ought to be ; and also the pair of bands with which any truss
" of hay shall be bound, shall not exceed the weight of five pounds,
" upon pain of forfeiting for every offence one shilling."
t Sect. 120. By 31 Geo. 2. c. 40. s. 4. " Whoever shall bind
" hay contrary to the directions of this act, shall forfeit three" pence for every bundle or truss of hay or straw, if objected to
" within twenty-four hours by the proprietor."
f Seer. 121. By 31 Geo. 2. c. 40. s. 5. " No person who shall
" act as a common salesman in selling hay or straw for any other
" person for gain or reward, or by commission in London, or
" within the bills of mortality, shall directly or indirectly buy any
" hay or straw on his own account, other than what he shall pur" chase to spend for his own use ; and if any such person shall
" buy any hay or straw on his own account to sell again, or shall
" sell in London, or within the bills of mortality, any hay or straw
" which shall have been brought by him on his account, shall
" forfeit one shilling for every truss."

"
"
"
"
"
"
"
"
"

Ninthly, As to fruit.
+■ Sect. 122. By 1 Ann. st. 1. c. 15. s. 1. " The measure commonly called water-measure shall be round, and in diameter
eighteen and a half inches within the hoop, and eight inches
deep, and no more, and so in proportion for any greater or
lesser measure ; and every such measure by which apples and
pears are sold, shall be heaped as usually ; and whoever shall
buy or sell apples or pears by or with any other measure, shall
forfeit ten shillings for every offence, half to the informer, and
half to the poor, on conviction by one witness, before one magistrate, to be levied by warrant of distress. But this act shall not
Vv 2
" extend

N.B. For the
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" extend to measures sealed and allowed by the Company of
" Fruiterers of London, which are used in the said city, or within
" three miles thereof."
Tenthly, As to honey and wax.
t Sect. 123. It is enacted, by 23 Eliz. c. 8. " That whoever,
" in the making and melting of wax, shall mix or mingle the same
" with rosin, tallow, turpentine, or any other deceitful thing, to the
" intent to sell the same, or to offer the same to be sold or uttered
" for wax, shall forfeit the same ; and if the same shall happen to
" be sold before the corruption is discovered, the melter, mingler,
" or corrupter, or the causer or procurer thereof, shall forfeit for
" every pound two shillings, half to the queen, half to the party
" deceived, if he will sue for it, or any other person that will sue
" for the same in any of the queen's courts of record."
t Sect. 124. By 23 Eliz. c. 8. s. 2. " Every melter and maker" up of unwrought wax shall have a stamp of the breadth of six" pence, wherein two letters shall be plainly graven, signifying his
" name and surname, with which every piece of wax shall be
" printed or stamped triangle in three places, upon the outside of
" the upper part of every piece so melted and cast, on pain to
" forfeit the value of every piece of cake sold, or offered to be
" sold, and not so stamped or marked."
t Sect. 125. By 23 Eliz. c. 8. s. 3. " Whoever shall melt, mix, '
" work, or sell any wrought wax, or any stuff or wares wrought
" with wax, shall have a stamp or seal set to his work, that it may
" be known who were the workers thereof, on pain of forfeiting
" the same, half to the queen or party deceived, &c. as before
" mentioned."
t Sect. 126. By 23 Eliz. c. 8. s. 3. " All barrels, kilderkins,
" and firkins, filled with honey by the maker and filler, shall be
" marked with two letters standing for his name and surname,
" each letter of an inch and a half in length at least, burnt upon" the head of the cask with a hot iron, upon pain of six shillings
" and eight-pence for every package sold, or offered to be sold,
" and not so marked."
t Sect. 127. By 23 Eliz. c. 8. s. 4. " Whoever shall fill and
" sell, or caused to be filled and sold, or offered to be sold, any
" barrel, kilderkin, or firkin, with honey, for or in the name of a
" barrel, kilderkin, or firkin, containing less than thirty-two wine
" gallons the barrel, sixteen wine gallons the kilderkin, and eight
" wine gallons the firkin, shall forfeit for every half gallon so lack" ing, five shillings. And whoever shall corrupt the honey so sold
* with any deceitful mixture, shall forfeit the barrel or vessel, and
" the honey therein, to be divided between the queen and prose" cutor."
t Sect. 128. By 23 Eliz. c. 8. s. 5. " This act shall not extend
" to persons selling the wax of their own bees, in small pieces in
" open market, nor to servants employed by their masters in ming" ling, &c. so as they will confess the same."
f Sect.
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t Sect. 129- And by 23 Eliz. c. 8. s. 5. " Whoever shall counterfeit any of the stamps or marks above-mentioned, or shall
use the marks of another, shall forfeit five pounds, to be recovered and divided as aforesaid, and for non-sufficiency of
payment to be set on the pillory in the next market town, and
suffer three months' imprisonment."
Eleventhly, As to coals.

"
"
"
"
"
"
"
"
"
"
"
"
"
"

t Sect. 130. By 12 Ann. st. 2. c. 17. " The coal-bushel shall
be made round with a plain and even bottom, nineteen and one
half inches in diameter, and to contain one Winchester bushel,
and one quart of water ; a brass standard of which bushel shall
be kept in the exchequer."
t Sect. 131. By 16 and 17 Car. 2. c. 2. " All sea-coal brought
into the Thames shall be sold by the chaldron, containing thirtysix bushels heaped up, and according to the bushel sealed for
that purpose at Guildhall, and so for a greater and lesser quantity ; and all other sorts of coals, sold by weight and not by
measure, shall be sold after the proportion of an hundred and
twelve pounds avoirdupois to the hundred weight, upon pain of
forfeiture, and of double the value, on' conviction by one justice
where the offence shall be committed, half to the prosecutor,
and half to the poor, or to the surveyor of the highways, as the
magistrate shall direct.

The coal trade in London and parts adjacent is regulated by
the 17 Geo. 3. scss. 2. c. 68. for the particulars of which the
reader is refered to Burn's Justice, tit. " Coals."

CHAP. XXX.
OFFENCES AGAINST THE PUBLIC REVENUE.
1. Smuggling.
2. Using forged excise paper, fraudulent permits, &£.
3. Transposing stamps on plate.
4. Taking false oaths, when oath required by any act relative
to the duties of excise.
5. Embezzlement of public money by collectors.
1. Smuggling.
t Smuggling consists in bringing on shore, or in carrying from
the shore, goods, wares, or merchandize, for which the duty has
not been paid, or of goods of which the importation or exportation is prohibited. This offence is productive of various mischiefs to society. The public revenue is thereby lessened ; the

4 Comm. 155.
j^80* Ab" 5i!
1 Comm. 317.
B»-ccar. c. 33.
8 Mo<1, 6<
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fair trader is injured, and the nation impoverished; rival and per
haps hostile states are thereby enriched ; and the persons guilty
thereof being hardened by a course of disobedience to and defiance
of law, behave so abandoned and daring as not to hesitate at being
(a) 5 Geo. 1. guilty of the greatest offences. It is therefore restrained by a
c (11. |
great variety of statutes («), which inflict pecuniar}' penalties, and
9 Geo'. 2*. c. 35! seizure of the goods, for clandestine smuggling ; and affix the
13 & 14 Car. 2. guilt of felony with transportation for seven years, upon more
8 G*' 1 18 °Pen' daring a"d avowed practices.
I shall consider,
1 . Of the offences of smuggling, and resisting revenue-officers.
2. In what cases smugglers may be required, by proclamation,
to surrender themselves.
3. In what county the offence of smuggling may be tried.
As to the First Point, viz. Of the offences of smuggling, and
resisting revenue-officers in the execution of their duty.
Persons passing t Sect. 2. By 8 Geo. 1. c. 18. s. 6. " All and every person and
with foreign
persons who shall be found passing (knowingly and willingly)
goods landed
with any foreign goods or commodities landed from any ship or
without entry,
and being more vessel, without the due entry and payment of the duties by law
than five, and
charged thereon, in his, her, or their custody, from any of the
resisting offi
cers, £cc. to be " coasts of this kingdom, or within the space of twenty miles of any
transported.
" of the said coasts, and shall be more than five persons in com" pany, or shall carry any offensive arms or weapons, or wear any
" vizard, mask, or other disguise, when passing with such goods or
" commodities as aforesaid, or shall forcibly hinder or resist any of
" the officers of the customs or excise in the seizing or securing
" any sorts or kinds of run goods or commodities, shall be deemed
" and taken to be runners of foreign goods and commodities within
" the meaning of this present act, and (being convicted of or for
" any of the said offences, for which he, she, or they so convicted
" are by this present act declared to be deemed and taken to be
" runners of foreign goods and commodities) shall be adjudged
" guilty of felony, and shall, for such his, her, or their offence, be
" transported as a felon to some or one of his majesty's colonies
" or plantations in America, there to remain for the space of seven
" years."
Any justice, on
information
upon oath, that
three or more
persons are as
sembled toge
ther, armed, &c.
may grant a
warrant for
apprehending
them ;

t Sect. 3. By 9 Geo. 2. c. 35. s. 10. it is recited, " That divers
dissolute and disorderly persons frequently appear in great gangs
near the sea-coasts and the shores of navigable rivers, and in and
about the towns and villages adjacent thereto, and in divers other
parts of this kingdom, carrying fire-arms or other offensive wea
pons, to the great terror of his majesty's subjects, and the hind
rance of the civil officers, and the officers of the customs and ex
cise, in the execution and discharge of their duty, and during their
abode there commit great spoil and devastation to the estates
thereabouts, in order to be aiding and assisting in the clandestine
running, landing, or carrying away prohibited and uncustomed
goods, and to rescue the same after seizure from the officers of the
customs
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customs or excise, and to watch for proper opportunities for that
purpose ; and that several officers of the revenue and others their
assistants have been wounded, maimed, and some of them mur
dered in the execution of their office, and great quantities of run
goods have been rescued after seizure, and sheriffs and other civil
officers have been forcibly hindered from the execution of pror
cess :" and therefore enacted, " That upon information to be
" given upon oath before any one or more of his majesty's jus" tices of the peace in any county, city, or liberty whatsoever, that
" any persons to the number of three or more are or have been
" assembled for any of the purposes aforesaid, and are or have
" been armed with lire-arms or other offensive arms or weapons ;
" such justice or justices of the peace shall and may grant his or
" their warrant to the constables, headboroughs, and other peace" officers whatsoever, or any of them, requiring such officer and
" officers respectively, to take to his and their assistance as many
" of his majesty's subjects as may be thought necessary for the ap" prehending all and every person and persons against whom such
" information shall be given as aforesaid, and such justice or jus" tices of the peace shall and may (if upon due examination he or
" they find cause) commit all and every or any of the said person county gaol ;
" and persons to the next county gaol, there to remain without nP°n conviction
'* bail or mainprise until he, she, or they shall be discharged by J^f™rat^bfor
" due course of law ; and all and every such person and persons, 7 years.
" upon due proof of his, her, or their being assembled and armed
" as aforesaid, in order to be aiding and assisting in the clandes" tine running, landing, rescuing, or carrying away prohibited or
" uncustomed goods, and upon conviction of and for such offence,
" shall be adjudged guilty of felony, and shall be transported as a
" felon or felons to some or one of his majesty's colonies or plan" tations in America, there to remain for the space of seven
" years."
t Sect. 4. By 9 Geo. 2. c. 35. 8. 28. it is recited, " That the Persons forcibly
punishment to which such persons as shall forcibly obstruct or hin- y^^ing offider any officer of the customs or excise, being on board any ship, cera on board
boat, or vessel, within the limits of any of the ports of this king- ships, &c in the
doni, are liable by law, hath proved insufficient:" and therefore it thei^offices'to
is enacted, " That if any officer or officers of the customs or ex- be transported.
" cise, being on board any ship, boat or vessel, within the limits
" of any of the ports of this kingdom, be forcibly hindered, op" posed, obstructed, wounded or beaten, in the due execution of
" his or their' office or duty, by any person or persons whatsoever,
" either in the day or night, all and every person and persons so
" forcibly hindering, opposing, obstructing, wounding or beating
" the said officer or officers in the execution of his or their office,
'* and all such as shall act in their aid or assistance, being convicted
" thereof, shall by order of the court before whom such offender
" or offenders shall be convicted, be transported to some of his
" majesty's colonies and plantations in America, for such term as
" such court shall think fit, not exceeding seven years."
...
Rescuing oft Sect- 5. By 1 1 Geo. 2. c. 26. s. 2. " for laying a duty upon fenders against
retailers of spirituous liquors, and for licensing the retailers there- lhc *aid ac.'> or
of," it is enacted, " That if any persons, to the number of five or roc^fctouy™^
•, .
" more,
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" more, shall, in a tumultuous and riotous manner, assemble them" selves to rescue any offender or offenders against the said first" mentioned act ; or to assault, beat, or wound any person or per" sons who shall have given, or be about to give, any information
" or evidence against, or shall have discovered or given evidence
" against, or be about to discover or give evidence against, seize,
" or bring to justice any person or persons offending against the
" said first-mentioned act ; that then all and every person or per" sons so assembling themselves, and their aiders and abettors,
" being thereof lawfully convicted, shall be, and be adjudged to
" be, guilty of felony ; and every such felon and felons shall be
" subject and liable to the like pains and penalties as in cases of
" felons ; and the courts by and before whom he, she, or they
" shall be convicted, shall have full power and authority of trans" porting such felon and felons for the space of seven years."
Armed persons
|£|rl'"1™~[,
bled to assist in
the illegal exning of goo'dsT
&c. or appear'ing in disguise
or whoCshhan°resist,&c. officers
in the execution
guilty offeTon™
without benefit
of clergy.

f Sect. 6. By 19 Geo. 2. c. 34. it is recited, " That divers
dissolute persons have associated themselves, and entered into
contederacies to support one another, and have appeared in great
gangs in several parts of this kingdom, carrying fire-arms, or other
on<ensive weapons ; and when so assembled, have been aiding and
assisting in running, landing, or carrying away prohibited or uncustomed goods, or goods liable to duties of excise, or in the illegal
landing of any goods or merchandizes, which have been shipped
or exported upon debenture or certificate, or in rescuing the same
after seizure, or in obstructing the officers of the revenue in the
execut>on of their office, to the great discouragement of the fair
trader, and the loss of the public revenue : And whereas several
officers of the customs and excise, and their assistants, have been
wounded, maimed, and some of them killed, when in the execu
tion of their office or otherwise, by the said dissolute persons so
associated and assembled as aforesaid, to the great terror of his
majesty's peaceable subjects, in defiance of the laws, and to the
utter subversion of all civil authority and power whatsoever:" it is
therefore enacted, " That if any persons, to the number of three
" or more, armed with fire-arms or other offensive weapons, shall
" be assembled, in order to be aiding and assisting in the illegal
" exportation of wool or other goods prohibited to be exported, or
" the carrying of wool or other such goods, in order to such ex" portation, or in the running, landing, or carrying away pro" hibited or uncustomed goods, or goods liable to pay any duties,
" which have not been paid or secured ; or in the illegal reland" ing of any goods whatsoever, which have been shipped or ex" ported upon debenture or certificate ; or in rescuing or taking
" away the same, after seizure, from any officer or officers of the
" customs or excise, or other his majesty's revenue, or other per" son or persons employed by him or them, or assisting him or
" them, or from the place where they shall be lodged by him or
" them ; or in rescuing any person who shall be apprehended for
" any of the offences made felony by this or any other act, relating
" to the revenues of customs or excise ; or in preventing the ap" prehending any person who shall be guilty of any such offence ;
" or in case any persons to the number of three or more, so armed
" as aforesaid, shall be so aiding or assisting ; or if any person
" shall
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" shall have his face blacked, or wear any vizard, mask, or other
" disguise, when passing such goods, or shall forcibly hinder,
" obstruct, assault, oppose, or resist any of the officers of the
" customs or excise, or other his majesty's revenue, in the seizing
" or securing any such goods ; or if any person or persons shall
" maim or dangerously wound any officer of the customs or
" excise, or any other his majesty's revenue, in his attempting to
" go on board any ship or vessel, within the limits of any of the
" ports of this kingdom ; or shoot at, maim, or dangerouly wound
" him when on board such ship or vessel, and in the due execution
" of his office or duty, then every person so offending, being thereof
" lawfully convicted, shall be adjudged guilty of felony, and shall
" suffer death as in cases of felony without benefit of clergy, (1)
" and that all and every person and persons who shall at any time
" be convicted of any of the offences aforementioned, within that
" part of Great Britain called Scotland, shall for every such of" fence incur and suffer the pains of death and confiscation of
" moveables."
Under this statute the following determinations have been
made.
t Sect. 7. It seems agreed, that, in order to bring an offender o^d BaHey^'
within the penalties of this act, there must be an assembling of Dec. Session,
three persons or more for the purpose of committing some or one Jf^?' ^a5CS»
of the offences described in the statute.
' 281'
t Sect. 8. It is also said, (a) that to bring the offenders within («) Hutchin-,
the penalties of the first clause of the above statute, they must be
rj l gso.
armed with offensive weapons ; but it is also said, that it is not ne- (*) Fnmklyn's
cessary that every individual assembled should be provided with 9^jCta'd- ****
an offensive weapon (6) ; and yet it seems (c) that it must appear ^ase Cues '
on the trial that the prisoner was armed with an offensive weapon. Cro. Law, 281.
+ Sect. 9- It has also been said, that the weapons must be such
as are calculated for the purposes of offence ; therefore where one qIj1!^
man had only a common horsewhip, although all the rest of the p.'ssV.
gang had fire-arms, the Attorney-general declined to argue the O. B. 1785,
point, and the prisoner was discharged. So also a hatchet has Pj ^4J785
been thought no offensive weapon within this act, where it was p '780.
only caught up upon the spur of the occasion, and belonged to the Cases in Cro.
prisoner in the way of his business. So also a large stick with three Law> 280>natural prongs and a large head has been held no offensive weapon.
But it is impossible for the law to draw a precise line which will
hold in all cases as to what shall, or shall not, be called an offen
sive weapon. It must greatly depend on the circumstances of the
case ; for it would be going a great deal too far to say that nothing
.but guns, pistols, daggers, and instruments of war should be con
sidered as offensive weapons ; bludgeons, clubs, and any thing not
in common use, pokers, shovels, tongs, &c. and even a common
walking-stick, may be offensive weapons, according to the circum
stances which accompany the use of them. It is therefore a ques
tion of fact for the jury, whether the instrument was carried for the
purposes of offence or not?
t Sect.
1
(1) Sec postea, tlie statute bl Geo. 3. c. 1-13. in force inflicting the penalty of death for any act
" for reducing into one act all the provisions now done in breach of the revenue laws." p. 668.
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Hutchinson's
1" Sect. 10. It is said, that the third branch of the above statute,
Case, Cases
viz. " or if any person shall have his face blacked, or wear any viCro. La«-, 280. „ zar{j) mask, or other disguise when passing with such goods,"
has, apparently, no regard to the number of persons, nor to their
being armed with offensive weapons ; and therefore that an indi
vidual passing disguised with uncustomed goods would, in all pro
bability, be deemed within the penalties of the act : and also that
the fourth branch of the statute, viz. " or shall forcibly hinder, ob" struct, assault, &c." being coupled by the word " or" to the pre»ceding section, seems to be a clause that would reach any indivi
dual who shall forcibly hinder or obstruct a revenue-officer in the
execution of his duty. But it is also said, that as the statute 19
Geo. 3. c. 69- s. 10. has reduced this offence to a misdemeanor,
the clause in the statute 19 Geo. 2. c. 34. is virtually repealed.
Any person who f Sect. 11. By 19 Geo. 3. c. 69. s. 10. it is further enacted,
shall obstruct « That if any person or persons whatsoever shall assault, resist,
seizing goods ; " oppose, molest, obstruct, or hinder, any officer or officers of the
" customs or excise in due seizing or securing any coffee, tea, co" coa-nuts, chocolate, foreign brandy, or other foreign spirituous
" liquors, or any other goods whatsoever which by any officer or
" officers of the customs or excise shall or may be liable to be seized
" by virtue of or in pursuance of any act now in force; or shall by
" force or violence rescue, or shall cause to be rescued, any of the
" said goods, after the same shall have been seized by such officer
" or officers as aforesaid, or shall attempt or endeavour so to do ;
or shall attempt " or, after such seizure, shall cut, stave, break, or otherwise deto rescue the " stroy or damage any casks, vessels, boxes, or package, wherein
dmna'e0anSlia11 " tne 8ame respectively shall be contained ; it shall and may be
casksf&c."^
" lawful to and for the officers of the customs and excise, and for
which such
" all persons acting in their aid and assistance, to stop, arrest, and
contained'' 'Tb " detain, *M and every the person and persons so offending, and
be arrcstcd'.'&c! " him, her, or them, forthwith to carry and convey before one or
" more of his majesty's justices of the peace, near to the place
" where the offence shall be committed or done; and the justice
" orjustices shall, if he or they see cause, commit the person or
" persons, so brought before him or them, to the next county gaol,
" until the next general quarter-sessions of the peace to be holden
" for the same county or place, there to be tried and dealt with as
'* by this act is in hereinafter directed."
If any person
t Sect. 12. By 24 Geo. 3. c. 47. s. 11. it is further enacted,
shall maliciously «« That if any person or persons upon the shore, or on board
sm^'&c.'orany " any snip> vessel, or boat, shall maliciously shoot at or upon any
officer when in " ship, vessel, or boat, belonging to his majesty's navy, or in the
execution of " service of the customs or excise, within the limits of any port,
suffer death 'as " narbour, or creek of Great Britain, or within four leagues from
a felon.
" any part of the coast thereof; or if any person or persons, being
" on shore, or on board any ship, vessel, or boat, shall maliciously
" shoot at, maim, or dangerously wound any officer or officers of
" his majesty's navy, or of the customs or excise, whether attempt" ing to go on board, or being on board, or returning from on
" board any ship, vessel, or boat, or otherwise acting in the due
" execution of his or their duty on shore, or within the limits of
" any port, harbour, or creek of Great Britain, or within four leagues
" of
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of any part of the coast thereof ; or shall maliciously shoot
at, maim, or dangerously wound, any person or persons aiding
and assisting such officer or officers in the execution of his or
their duty as aforesaid ; then every person so offending, and all
and every person being aiding, abetting, or assisting therein,
shall, being thereof lawfully convicted, be adjudged guilty of felony, and shall suffer death as a felon without benefit of clergy."

t Sect. 13. By 24 Geo. 3. c. 47. s. 15. it is further enacted. Persons ob" That if any officer or officers of his majesty's navy, or in the ser- ^^f^,"*'
" vice of the customs or excise, being on shore, or going on board, naVy, &c. in the
" or being on board, or returning from on- board, any ship, boat, execution of
" or vessel, within the limits of any of the ports of this kingdom, ^eit du'y> moJ
• ■
«
be curried uti" or within four leagues from the coasts thereof, shall be hindered, fore a justice,
" opposed, obstructed, or assaulted, in the due execution of his or who may c°m" their office or duty by any person or persons whatsoever, either mlt ibem'
" in the day-time, or night; all and every person or persons so
" hindering, opposing, obstructing, or assaulting the said officer or
" officers in die due execution of his or their duty, and all such as
" shall act in his or their aid or assistance, shall and may be car" ried or conveyed before one or more of his majesty's justices of
" the peace residing near to the place where such offence shall be
" committed ; and such justice or justices shall, if he or they see
" cause, commit such person or persons to the next county gaol,
" there to remain until the next court of oyer and terminer, great
" session, or gaol-delivery, or until such person shall be delivered
" by due course of law ; and in case an indictment shall be found
" against him or them, he or they shall plead thereto, without
" having time to traverse die same, as is usual in cases of misde" meanors : and being duly convicted thereof, shall, by order of
" the said court before whom such offender shall be convicted, be Penalty on
" sentenced to hard labour on the river Thames, or other navi- con?,cUon*
" gable river in that part of Great Britain called England, for any
" term not exceeding three years, according to the directions of an
" act passed in the nineteenth year of his present majesty's reign, 19 Geo. 3. c. 74.
" intituled, ' An Act to explain and amend the laws relating to 2ie
" transportation, imprisonment, and other punishment, of certain
" offenders,' and as is by the said act directed for the punishment
" of persons convicted of grand larceny ; or such court may order
" such offender to be committed to the common gaol, or house of
" correction, for any term not exceeding three years."
The statute 47 Geo. 3. s. 2. c. 66. " for the more effectual pre- person! maklng
vention of smuggling," enacts (s. 34.) " That from and after the signals to smug" passing of this act, no person or persons shall, after sun-set and glei* by lire,
" before sun-rise between the 21st of September and 1st of April, otherw'ise.guilty
" or after the hour of eight in the evening and before the hour of of a misdc" six in the morning between the last day of March and the 22d
" day of September, make, or aid or assist in die making, any
" light, fire, Hash, or blaze, or any signal by smoke, or by any
" rocket, fire-works, flags, firing of any gun or other fire-arms, or
" any other contrivance or device, in or on board or from any ship,
" vessel, or boat, or on or from any part of the coast or shores of
" Great Britain, or within six miles of any part of such coast or
" shores, for the purpose of making or giving any signal to any
" person
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" person or persons on board any smuggling ship, vessel, or boat,
" whether such person or persons so on board of such ship, vessel,
" or boat, be or be not within sight or distance to see or hear any
" such light, fire, flash, blaze or signal ; and if any person or per" sons shall, contrary to the true intent and meaning of this act,
" make, or cause to be made, or aid or assist in the making, or be
" present for the purpose of aiding or assisting in making any such
" light, fire, flash, blaze, or signal, such person or persons so of" fending shall be guilty of a misdemeanor, and it shall be lawful
" for any officer or officers of the customs or excise, or any other
" person or persons, to stop, arrest, and detain the person or per" sons who shall so make, or aid or assist in the making, or who
" shall be present for the purpose of aiding or assisting in making
" any such light, fire, flash, blaze, or signal, and to carry and con" vey such person or persons so offending as aforesaid, before any
" one or more of his majesty's justices of the peace residing near to
" the place where such offence shall be committed, who, if he or
" they see cause, shall commit the offender or offenders to the next
" county gaol, there to remain until the next court of oyer and ter" miner, great sessions, or gaol delivery, or until such person or
" persons shall be delivered by due course of law : and in case an
" indictment shall be found or information filed against him or
" them, he or they shall forthwith plead thereto and shall be tried
" thereon without having time to traverse the same, as is usual in
" cases of misdemeanor ; and it shall not be necessary to prove in
" any such indictment or information, that any ship, vessel, or
" boat was actually hovering or off the coast or shore, or found or
" discovered to have been within any limits or distances mentioned
" in this act, or any act or acts passed for the prevention of smug" gling, and the offender or offenders, being duly convicted thereof,
" shall, by order of the court before whom such offender or of" fenders shall be convicted, either forfeit and pay the penalty or
" forfeiture of one hundred pounds, or at the discretion of such
" court be sentenced to or committed to the common gaol or house
" of correction, there to be kept to hard labour for any term not
" exceeding one year."
52Gco.3. c.H3.
By statute 52 Geo. 3. c. 143. intitled " An act for amending
and, reducing into one act the provisions contained in any law now
in force imposing the penalty of death for any act done in breach
of or in resistance to any part (2) of the laws for collecting his majes
ty's
(2) The stat. of 52 Geo. 3. c. 143. by sect. 1. prennes at the alienation office. 4. Forging, &c.
enacts, " That in all cases where any act done in certificates for the redemption of the land tax. 5.
" obstruction or resistance of the revenue laws Forging, &c. any mark, stamp, die, or plate, used
" would be felony, without benefit of clergy, by under the direction of the commissioners for rua" virtue of the said laws, or any of them, such act naging the duties on stamped vellum, parchment,
" shall be taken to be felony, within benefit of or paper, denoting -the payment of duties, or ex" clergy, uuless the same shall be declared to be posing or selling any articles knowing it to have a
" felony without benefit of clergy by that act," forged stamp. 6. Forging, &c. the stamps on gold
The act then declares the following offences to and silver plate. 7. Making, &c. frames for making
be without benefit of clergy : 1. The secreting, paper with the word " Excise Office" visible in
embezzling, etc. of letters by servants of the the substance of the paper, without due appointpost-office, containing securities for money. 2. merit and authority ; or making any stump or die
Stealing letters from persons employed by post- to imitate the stamps used by the direction of the
office to carry letters, or from out of any post- commissioners of excise in England or Scotland for
office, or out of any bag or mail ; or being ac- markiug permits. 8. Forging debentures for the
cessary before the fact to such offences; or buy- payment or return of money, where the same are
ing or receiving any of the stolen securities. 3. required by the excise laws. 0. Assisting in smugForging the mark or hand of the receiver of the gling in the manner above set forth.

Ch. SO.

Smuggling.

ty's revenue in Great Britain, it is enacted, " That if any persons,
" to the number of three or more, armed with lire-arms or other
" offensive weapons, shall hereafter, within Great Britain, or
" within the limits of any port, harbour, or creek thereof, or within
" the Isle of Man, or within the limits of any port, harbour, or
" creek thereof, be assembled in order to be aiding and assisting
" in the illegal exportation of wool or other goods prohibited to
" be exported ; or in the carrying of wool or other sucli goods in
' ■ order to such exportation ; or in the illegal running, landing, or
" carrying away prohibited or uncustomed goods, or goods liable
" to pay any duties which shall not have been paid or secured ; or
" in the illegal relanding of any goods whatsoever, which shall have
" been shipped or exported upon debenture or certificate, or from
" any warehouse wherein such wool or other goods shall have been
" deposited under any act of parliament for the securing the home
" consumption duties thereon; or in rescuing or taking away any
" such wool or other goods as aforesaid after seizure from any offi" cer or officers of the customs or excise, or other officer or officers
" authorized to seize the same, or other person or persons employ" ed by him or them, or assisting him or them, or from the place
" where the same shall have been lodged by him or them; or in res" cuing any person who shall have been apprehended for any of the
" offences made felony by an act relating to the revenues or customs
" or excise of Great Britain, or in preventing the apprehending any
" person who shall have been guilty of any such offence; or in case
" any persons, to the number of three or more, so armed as afore" said, shall hereafter within Great Britain, or within the limits of
" any port, harbour, or creek thereof, or within the Isle of Man, or
" within the limits of any port, harbour, or creek thereof, be so aiding
" or assisting ; or if any person shall maliciously shoot at or upon
" any ship, vessel, or boat, belonging to his majesty's navy, or in the
"service of the customs or excise, within the limits of any port,
" harbour, or creek of Great Britain, or within the Isle of Man, or
' ' within the limits of any port, harbour, or creek thereof, or in any
" port of the British or Irish Channels, or on the high seas within
" one hundred leagues of the coast of Great Britain or Ireland ;
" or if any person shall, either on shore or on the water, within
" the limits last aforesaid, maliciously shoot at, maim, or danger" ously wound any officer or officers of his majesty's army, navy,
" marines, militia, or volunteers, or any other his majesty's military
" or naval forces, or of the customs or excise, or any other person
" or persons aiding or assisting any such officer or officers when
" acting in the due execution of his or their duty under any of the
" powers, authorities, and provisions of any act relating to the
" revenues of customs or excise of Great Britain, or of any act for
" the prevention of smuggling; every person so offending, and
" every person aiding, abetting, or assisting therein, shall, being
" thereof convicted, be adjudged guilty of felony, and shall suffer
" death as a felon, without benefit of clergy ; and every such of" fence which shall be committed within any port, harbour, creek,
" haven, or roadstead, of Guernsey, Jersey, Alderney, Sark, or
" Man, respectively, the same may and shall be inquired of,
" tried, and determined in the said islands respectively ; and every
" such offence committed elsewhere out of the United Kingdom
" may
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" may and shall be inquired of, tried, and determined in any
" county of the United Kingdom ; and every such offence com" milted within England, Scotland, or Ireland, respectively, may
" and shall be inquired of, tried, and determined within such part
" of the said United Kingdom in which offence shall have been
" respectively committed, but (3) in any county or shire of such
" part of the said United Kingdom, in such manner and form as
" if the offence had been committed in the county or shire in
" which the same shall be inquired of, tried, and determined."
Sect. 11.
By 52 Geo. 3. c. 143. s. 12. where any person is charged before
any justice of the peace or other competent person, upon oath,
with being guilty of assembling in the illegal manner described,
and of shooting, maiming, or wounding, in any case where the
officer or any one assisting him is killed, the information is to be
certified by die justice or person taking it to one of his ma
jesty's principal secretaries of state ; who is forthwith to lay the
same before his majesty in council ; and thereupon his majesty,
if he shall so think fit, may require the offender, within sixty
days, or such other time as he shall think proper, after publica
tion of such order in the London Gazette, to surrender himself
to the lord chief justice of the court of king's bench, or any
other justice of the king's bench, or any justice of the peace, or
other person competent to take such surrender. By the same
clause his majesty may further direct the order for surrender to
be proclaimed by the sheriff in the county where the offence
was committed, or if not committed in any county, by the sheriff
of the county near where the offence was committed. And the
clerks of the privy council are to cause such order to be forth
with inserted in the London Gazette, and the publication of the
order for surrender to be repeated once a week, until the ex
piration of the sixty days, or such further time as is appointed
by the order for die surrender ; and the sheriff is to make pro
clamation of the order within fourteen days after the receipt of
it in two market towns, on market days, between the hours of
twelve and two, and cause a copy of the order to be affixed in
some public place in each of such market towns ; but if there
is but one market town in the county, then in such one market
town and some other place of general resort. If the party ac
cused surrender himself, he is to be committed to prison, to be
dealt with according to law ; but if he shall not surrender him
self within the time so limited, or shall, after surrender and be
fore trial, escape from justice, such person shall, from the day
appointed for such surrender, be adjudged a person attainted of
felony, and shall suffer death as a felon, without benefit of
clergy.
As to the Second Point, viz. In what cases smugglers may be
required, by proclamation, to surrender themselves.

t Sect. 14. By 19 Geo. 2. c. 34. s. 2. " And for the more easy
and speedy bringing the offenders against this act to justice," it is
enacted,
(3) The act here seems inaccurately worded; probably some words were omitted in the draft, or in
the original printing.
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enacted, " That if any person or j>ersons shall be charged with being Personschargcd
" guilty of any of the offences aforesaid, before any one or more of uPon oath wjUl
his majesty's justices of the peace, or before one of his majesty's
asa"'st
justices of the court of king's bench, if the offence be commit
ted in England ; or before the lord justice general, or one of the
lords ofjusticiary, or any one or more of his majesty's justices of
the peace in Scotland, if the offence be committed in Scotland;
by information of one or more credible person or persons upon
oath, by him or them to be subscribed, such justice of the peace,
or justice of the king's bench, or lord justice general, lord jus- ccn^'informii
tice clerk, or lord of justiciary, respectively, before whom such tion to one of
information shall be made as aforesaid, shall forthwith certify tne secretaries
under his hand and seal, and return such information, to one of £j tye,'a*^.
the principal secretaries of state of his majesty, his heirs or sue- fore king in
cessors, who is hereby required to lay the same, as soon as con- council,
veniently may be, before his majesty, his heirs or successors, in „adc™or°oflenhis or their privy council ; whereupon it shall and may be lawful der's surrender
for his majesty, his heirs or successors, to make his or their in 40 days;
order, in his or their said privy council, thereby requiring and
commanding such offender or offenders to surrender him or
themselves within the space of forty days after the first publica
tion thereof in the London Gazette, to the lord chiefjustice, or
any other of his majesty's justices of the court of king's bench, or
to any one of his majesty's justices of the peace, if the offence be
committed in England ; or to any of the lords of justiciary, or to
anyone of his majesty's justices of the peace in Scotland, if the
offence be committed in Scotland ; who is "hereby required, and commitupon such offender or offenders surrendering him or themselves, j"?* w'"hoot
to commit him or them, without bail or mainprise, to the county *' '
gaol, or to the gaol or prison of the place where he or they shall
so surrender, to the end that he or they may be forthcoming to
answer the offence or offences wherewith he or they shall stand
charged according to due course of law ; which order the clerks
of his majesty's privy council shall cause to be forthwith printed
and published in the two successive London Gazettes, and to be
forthwith transmitted to the sheriff of the county where the of- Order to be
fence shall be committed, who shall, within fourteen days after
q1^^1"
the receipt thereof, cause the same to be proclaimed between and transmitted
the hours of ten in the morning and two in the afternoon, in the to the sheriff,
market-places, upon the respective market-days, of two market- "J^^J!
towns, in the same county, near to the place where such offence
shall have been committed ; and a true copy of such order shall Copy to be
be affixed upon some public place in such market-towns : and affixed in
in case such offender or offenders shall not surrender him or offenders not
themselves, pursuant to such order of his majesty, his heirs or surrendering,
successors, to be made in council as aforesaid, he or they so neg- &c. to be conlecting or refusing to surrender him or themselves as aforesaid, ^Tt^out clcrgv'5r
or escaping after such surrender, shall, from the day appointed
for his or their surrender as aforesaid, be adjudged, deemed, and
taken to be convicted and attainted of felony, and shall suffer King's bench, or
pains of death, as in case of a person convicted and attainted justices of oyer
by verdict and judgment of felony, without benefit of clergy, if ™^ ^Twar"'
the offence be charged to have been committed in England; execution,
and shall be adjudged, deemed, and taken to be convicted of a
" capital
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" capital crime, and shall suffer the pains of death and confiscation
" of moveables, as in case of a person found guilty of a capital
" crime, and under sentence for the same, if the offence be charged
" to have been committed in Scotland ; and that it shall be lawful
" to and for the court of king's bench, or the justices of oyer and
" terminer, or general gaol delivery, for the county or place where
" such person shall be, to award execution against such offender
" and offenders, in such manner as if he or they had been con" victed and attainted in the said court of king's bench, or before
" such justices of oyer and terminer, or general gaol-delivery re" spectively, if the offence be charged to have been committed in
" England; and that it shall be lawful for the court of justiciary,
" or the lords of justiciary, in their circuits, to award execution
" against such offender and offenders, in such maimer as if he or
" they had been found guilty and condemned in the said court of
" justiciary, or in the circuit, respectively."
t Sect. 15. By 24 Geo. 3. c. 47. s. 12. " For the more easy
and speedy bringing the offenders against this act to justice," it
is enacted, " That if any person or persons shall be charged with
being guilty of any of the offences aforesaid, made felony by this
' act, before any one or more of his majesty's justices of the peace,
' or before one of his majesty'sjustices of the court of king's bench,
if the offence be committed in England or Wales, or within the
limits of any of the ports thereof, or within four leagues of the
* coasts thereof; or before any one of the lords of justiciary, or
the judge .of the high court of admiralty, or any judge ordinary,
or judge admiral, deputy, or substitute, in Scotland, if the offence
' be committed within Scotland, or within the limits of any port
' of that part of Great Britain called Scotland, or within four
' leagues of the coast thereof, by information of one or more cre' dible person or persons upon oath, by him or them to be sub' scribed ; such justice of the peace, or justice of the king's bench,
' or any lord of justiciary, or judge of the high court of admiralty,
' or judge ordinary, or judge admiral, deputy, or substitute re' spectively, before whom such information shall be made as afore' said, shall forthwith certify, under his hand and seal, and return
' such information to one of the principal secretaries of state of
' his majesty, his heirs or sucessors ; who is hereby required to lay
the same, as soon as conveniently may be, before his majesty
his heirs or successors, in his or their privy council; where' upon it shall and may be lawful for his majesty, his heirs, or
successors, to make his or their order, in his or their said
privy council, thereby requiring and commanding such offender
or offenders to surrender him or themselves, within the space of
* forty days after the first publication thereof in the London
Gazette, to the lord chiefjustice, or any other of his majesty's
' justices of the court of king's bench, or to any one of his majesty's
' justices of the peace, if the offence be committed within Eng' land or Wales, or within the limits of any of the ports thereof, or
* within four leagues of the coast thereof ; or to any of the lords
'* of justiciary, or judge of the high court of admiralty, or judge
' ordinary, or judge admiral, deputy, or substitute, in Scotland, if
the offence be committed within Scotland, or within the limits
V of any port of that part of Great Britain called Scotland, or with
in
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" in four leagues of the coast thereof ; who is hereby required,
" upon such offender or offenders surrendering him or themselves,
" to commit him or them, without bail or mainprise, to the county
" gaol, or to the gaol or prison of the place where he or they shall
" so surrender, to the end that he or they may be forthcoming to
" answer the offence or offences, wherewith he or they shall stand
" charged, according to due course of law ; which order the clerks
" of his majesty's privy council shall cause to be forthwith printed
" and published in two successive London Gazettes, and to be
" forthwith transmitted to the sheriff of the county where the of- Order in coun" fence shall be committed, if the same shall be committed in Ji" 10 j* Pub" any county ; and if the offence shall not be committed within JJftJJj^jfjC**
" any county, but within the limits of any port as aforesaid, or riffi, &c. who
" within four leagues of the coast of any part of Great Britain, s,,a" proclaim
" to be transmitted to the sheriff of any county near to the place the same'
" where such offence shall be committed ; which respective sheriff
" shall, within fourteen days after the receipt thereof, cause the
" same to be proclaimed, within the hours of ten in the morning
" and two in the afternoon, in the market places, upon the respec" live market days of two market towns in the same county in
" which, or near to the place where such offence shall have been
" committed ; and a true copy of such order shall be affixed upon
" some public place in such market towns : and in case such of- offenders not
" fender or offenders shall not surrender himself or themselves surrendering
" pursuant to such order of his majesty, his heirs or successors, to
to
" be made in council as aforesaid, he or they so neglecting or re- fc|onS(&c.
" fusing to surrender himself or themselves as aforesaid, or escaping
" after such surrender, shall, from the day appointed for his or their
" surrender as aforesaid, be adjudged, deemed, and taken to be con" victed and attainted of felony, and shall suffer the pains of death
" as in cases of a person convicted and attainted by verdict and
"judgment of felony, without benefit of clergy, if the offence be
" charged to have been committed within England or Wales, or
" within the limits of any of the ports thereof, or within four
" leagues of the coast thereof; and shall be adjudged, deemed, and
" taken to be convicted of a capital crime, and shall suffer the
" pains of death, and confiscation of moveables, as in case of a
" person found guilty of a capital crime, and under sentence for
" the same, if the offence be charged to have been committed with" in Scotland, or within the limits of any of the ports thereof, or
" within four leagues of the coast thereof ; and that it shall be law" ful to and for the court of king's bench, or the justices of oyer King's bench,
" and terminer, or general gaol delivery, or great sessions for the
to award
" county or place where such person shall be, to award execution 2tat«och"ofr
" against such offender or offenders, in such manner as if he or fenders in like
" they had been convicted and attainted in the said court of king's manner as if
" bench, or before suck justices of oyer and terminer, or general JjjJJtcted in
** gaol delivery, or great sessions respectively, if the offence be the said court,
" charged to have been committed within England or Wales, or
" within the limits of any of the ports thereof, or within four
" leagues of the coast thereof ; and that it shall be lawful for the
" court of justiciary, or the lords of justiciary in their circuits, or
" the judge of the high court of admiralty, to award execution
" against such offender and offenders in such manner as if he or
vol. I.
'xx
" tney
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" they had been found guilty and condemned in the said court of
"justiciary, or in the circuit courts respectively, if the offence shall
" be charged to have been committed within Scotland, or within the
" limits of any of the ports thereof, or within four leagues of the
" coast thereof."
f Sect. 16. By 19 Geo. 2. c. 34. s. 3 and 4. and 24 Geo. 3.
c. 47. 8. 13 ana 14. it \s further enacted, " That all and every
" Person a,,d persons, who shall, after the time appointed as afore" said for the surrender of any person or persons so charged upon
*' oath with any of the offences aforesaid, shall be expired, harbour,
„ recejvej oncea^ a[<\> abet, or succour such person or persons,
" knowing him or them to have been so charged as aforesaid, and
" to have been required to surrender him or themselves by such
" order or orders as aforesaid, and not to have surrendered pur" suant to such order or orders, being prosecuted for the same
" within one year after the offence committed, and lawfully con" victed thereof, shall be guilty of felony, and shall be transported
" as a felon or felons for the space of seven years, in the same
" manner as felons are or shall be appointed to be transported by
" virtue of any act or acts already made, or hereafter to be made,
" touching the transportation of felons ; and if any such offender
" or offenders shall be found at large within Great Britain before
" the expiration of the said term, without lawful cause, he, she, or
" they shall suffer death as felons, and have execution awarded
" against him, her, or them, as persons attainted of felony, with" out benefit of clergy."

Not to prevent
Scc^&c^fronT
apprehending
such offenders
by the ordinary
course of law.

t Sect. 17- By 24 Geo. 3. c. 47. s. 14. it is provided, " That
nommS herein contained shall be construed to prevent or hinder
any judge, justice of the peace, magistrate, officer, or minister
of justice whatsoever, from taking, apprehending, and securing
suci, offender or offenders against whom such information shall
1
■
j r
• •
i_
j
i_ j
be given, and for requiring whose surrender such order m coun" cil shall be made as aforesaid, by the ordinary .course of law ;
" and in case such offender or offenders, against whom such in—
" formation, and for requiring whose surrender such order in coun" cil shall be made as aforesaid, shall be taken and secured, in
" order to be brought to justice, before the time shall be ex" pired, within which he or they shall be required to surrender
" him or themselves by such order in council as aforesaid ; that
" then, and in such case, no further proceeding shall be had upon
" such order made in council against him or them so taken and
" secured as aforesaid, but he or they shall be brought to trial by
" due course of law ; any thing herein contained to the contrary
" in any wise notwithstanding.'
"
"
"
«
<«

The following constructions have been held upon this statute.
Foster, 51.
t Sect. 18. First, That it is certainly necessary to suggest the
1 Wl'»on. 164- several facts and requisites in the act on the roll, in order to ground
4 Bac. Ab. 567.
,
n.
ri
,
1
>p1 1
O. B. 1785.
a prayer tor execution; tor they are the several steps which the
p. 646. p. 772. act requireth to be taken by the crown, in order to bring the pri
soner under an attainder : and he may traverse them all, and the
offender will not be affected, unless the several requisites men
tioned in the act have been complied with in this particular case ;
and
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and ifhe traverseth all or any of them, the onus probandi lies upon
the crown ; for this is not like the case of an attainder by act of
parliament, in which the facts are settled, the person named, and
the only question is, whether the prisoner is the identical person
attainted.
f Sect. 19. Secondly, That if the prisoner would take advantage of the insufficiency of the suggestion, viz. because the
names of the market-towns at which it is enacted the offender shall
be proclaimed is not set forth—he must demur. He cannot
take advantage of it on motion.
f Sect. 20. Thirdly, That if the prisoner pleads, he must do
it instanter and ore tenus, as is done in indictments ; for there can
be no inconvenience in his pleading instanter, if he intends to put
the proof of all the matters suggested on the roll upon the crown.
t Sect. 21. Fourthly, That the prisoner is not intitled to a
copy of the suggestion.
t Sect. 22. Fifthly, That the words, " near to the place," are
restrictive of the sheriff's power, and that the proclamation must
be made in the market-towns near the place, and not at remote
towns, nor at towns even comparatively remote; for though it does
not mean at the very next market-towns, it would be very dan
gerous to leave matters of this sort to the discretion of the sheriff
merely.
"t* Seer. 23. Sixthly, That the proceedings at the trial shall be
in the same form and manner as before justices of gaol-delivery.
t Sect. 24. Seventhly, That if an offender be arraigned upon
a suggestion on the surrender clause, and the crown should afterwards think proper to proceed against him by indictment on the
merits of the case, the attorney-general may enter a nolle prosequi
on the record of the suggestion.
As to the Third Point, viz. In what county the offence of
smuggling, 8cc. may be tried.
t Sect. 25. By 19 Geo. 2. c. 34. s. 5. " And for the better and
more impartial trial of any indictment or information which shall
be found, commenced, or prosecuted, for any of the offences made
felony by this or any other act relating to the revenues of customs
or excise," it is enacted, " That every such offence shall and may
" be inquired of, examined, tried, and determined, in any county
" within that part of the kingdom of Great Britain called England,
" in such manner and form as if the fact had 'been therein com" initted : provided, that no attainder for any of the offences made
" felony by virtue of this act shall make or work any corruption
" of blood, loss of dower, or forfeiture of lands or tenements."

Foster, 56.

Foster, 56.

Foster, 56.
Foster, 57.

Case of Geo.
j$aiiCy Sessions
1785.

Offences where
Attalndernot to
effect corruption
°f blood, &c. or
forfe,lure-

t Sect. 26. By 24 Geo. 3. c. 47. s. 16. it is provided, « That ^oTs&ng
" in case any person shall be brought before any justice of the officers, whose
" peace, being charged with having hindered, opposed, obstructed, offence falls
.<
1. i°
ba.
r^
» rr
;
within the proor assaulted, any officer or the navy, customs, or excise, contrary ^ons o{{9
" to this act, and it shall appear that the offence with which such Geo. 3.c. 69.
" person is charged falls within the provisions of an act passed in ™y be committed until the
" the nineteenth year of his majesty's
* reign,
w - intituled, ' An act(( for
. next qnarter,w
XX '2
sessions, otc.
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" the more effectually preventing the pernicious practices of smug" gling in this kingdom ; and for indemnifying persons who have
" been guilty of offences against the laws of the customs and ex" cise, upon the terms therein mentioned ;' it shall and may be
" lawful for such justice, if he thinks fit, instead of proceeding
" against such offender according to the provisions of this act, to
" commit such offender to the county gaol until the next quarter" sessions of the peace ; and in that case every such offender shall
" be tried and punished as by the said last recited act is directed,
" and not otherwise."
t Sect. 27. By 24 Geo. 3. c. 47- s. 17. " And for the speedy
and impartial trial of any offence, which by this act is declared to
be a felony or misdemeanor," it is enacted, " That every such of" fence, in case the same shall be committed within England,
" Wales, or the town of Berwick upon Tweed, or within the limits
" of any of the ports thereof, or within four leagues of any part of
" the coasts thereof, shall and may be inquired of, examined, tried,
" and determined, before any court or courts of oyer and terminer,
" great session, or gaol delivery, in any county within that part of
" Great Britain called England, or the dominion of Wales, in such
" manner as if the fact had been actually committed within such
" county; any law, usage, or custom, to the contrary in any wise
" notwithstanding."
Offences com
t Sect. 28. By 24 Geo. 3. c. 47. s. 18. it is enacted, " That in
mitted in
"
case
any offence, which by this act is declared to be a felony or
Scotland.
".misdemeanor, shall happen to be committed in that part of
" Great Britain called Scotland, or within the limits of any port
" thereof, or within four leagues of the coasts of the same, informa" tion of such offence may be given to any justice of the peace,
"judge ordinary, or judge admiral, depute or substitute, residing
" nearest the place where such offence may have been committed ;
" who, if he shall see cause, may and shall grant a warrant for
" committing the person or persons complained of to the common
" gaol of the county, city, borough, or place, there to lie, until he
" is liberated in due course of law ; and such person or persons
" shall and may be tried before the court of justiciary or circuit
" courts, or before the judge of the high court of admiralty at
" Edinburgh; or in case the offence be only such as is punishable
" by hard labour or imprisonment, the same may be tried before
" the judge ordiuary of the county or place where the warrant was
" granted."
t Sect. 29. By 24 Geo. 3. c. 47. s. 19- it is further enacted,
Persons taken
before a justice " That where any person or persons shall, by virtue of this prefor a misdemea
nor not to be " sent act, be arrested and taken before any one of his majesty's
admitted to bail, "justices of the peace, for any offence against this act deemed a
without recog " misdemeanor, such person or persons shall in no case be adnizance for ap " milted to bail, unless he shall first enter into a recognizance,
pearance, &c.
" with two sufficient sureties, to his majesty, his heirs and suc" cessors, in the sum of two hundred pounds, and the said sureties
" in one hundred pounds each, with condition that such person or
" persons shall appear at the then next ensuing court of oyer and
" terminer, or general gaol delivery, or great sessions, to be holden
" for such county for which the justice before whom he shall be
" brought
Offences com
mitted in
England and
Wales.
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time to time, under their respective hands and seals, for those
purposes ; and as well the said paper so made, as also the said
plate or plates so engraved as aforesaid, shall be kept by such
officer or officers as shall from time to time be appointed by the
said commissioners, or the major part of diem respectively, for
keeping the same : and the officer or officers lo be appointed for
printing permits shall not print, stamp, or mark any paper
whereon any permit or permits shall be given or granted for the
removal of any exciseable commodity, but on the paper so pro
vided as aforesaid, and having the words ' excise office' visible
' in the substance of such paper."
t Sect. 2. By 23 Geo. 3. c. 70. s. 9> it is further enacted,
That if any person or persons whatsoever (not being authorized
by the respective commissioners of excise in England and Scot
land so to do) shall make, or cause or procure to be made, or
shall knowingly aid or assist in the making, or without being au
thorized or appointed as aforesaid, shall knowingly have in his,
her, or their custody or possession, without lawful excuse, (the
proof whereof shall lie on the person accused,) any frame, mould,
or instrument, for the making of paper, with the words ' excise
office' visible in the substance of such paper; or shall make, or
cause or procure to be made, or knowingly aid or assist in the
making any paper in the substance of which the words ' excise
office' shall be visible; or if any person (except as before ex
cepted) shall, by any art, mystery, or contrivance, cause or pro
cure the said words ' excise office,' to appear visible in the sub
stance of any paper whatever; or if any person or persons
whatever (not being appointed as aforesaid) shall engrave, cast,
cut, or make, or shall cause or procure to be engraven, cast, cut,
or made, any plate or plates, or other thing, with any mark,
stamp, or device thereon, in imitation of or to resemble any
mark, stamp, or device made and used by the direction of the
said commissioners of excise, or the major part of them respec
tively, in manner as aforesaid, for the purpose of printing,
stamping, and marking of the paper to be used for a permit or
permits, to accompany any exciseable commodity or commodi
ties removing or removed from one part of this kingdom to any
other part thereof, in pursuance of the directions of the several
statutes requiring such permit; every person so offending in
any of the cases aforesaid, and being thereof lawfully convicted,
shall, for such offence, be deemed and adjudged a felon, and
shall suffer death, as in cases of felony, without benefit of
clergy." (1)

AH persons who
shall make any
mould, &c. for
making such
paper as afore-

or assist in
making such
paper, &c

unless appoint
ed by the com
missioners of

shall suffer
death as felons.

Persons coun
terfeiting per
mits, &c.

"
"
"
"
"
"

t Sect. 3. By 23 Geo. 3. c. 70. s. 10. it is further enacted,
That if any person or persons whatsoever shall counterfeit or
forge, or cause to be counterfeited or forged, any permit for the
removal of any exciseable commodity from one part of this
kingdom to any other part thereof, for the removal of which a
permit or certificate is by any act or acts of parliament now
in fprce required ; or if any person or persons shall knowingly
" or
■ (1) This clause is in substance re-enacted by stat. 52 Geo. S. c. 143. s. 9.
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*' or willingly give any false or untrue permit, or shall know" ingly or willingly accept or receive any false or untrue per" mit with any such exciseable commodity to be removed or
" removed as aforesaid ; or if any person or persons shall fraudu" lently alter or erase any permit, after the same shall have been
" given or granted by the proper officer of excise ; or if any person
" or persons shall knowingly or willingly publish or make use of
" any such permit so counterfeited, forged, false, untrue, al" tered, or erased; every person so offending shall, (in lieu of any
" former penalty,) for each and every such offence, forfeit, and
" lose the sum of five hundred pounds ; which forfeiture shall £500™*™'
" and may be prosecuted in any of his majesty's courts of record
*' at Westminster, or in the court of exchequer in Scotland."
t Sect. 4. By 23 Geo. 3. c. 70. s. 11. it is further enacted, Penalty on cx" That if any officer of excise, or other inland duties, shall deliver
officers de" out, or suffer to be delivered out, any paper having the words Uv"'("f ™^Jfc
" ' excise office' visible in the substance thereof, either before or improperly,
" after the stamp or mark, so to be provided as aforesaid, shall be
" printed thereon, or before the same shall be filled up, agreeable
" to the request-note brought from any trader, for the purpose of
" having a permit for the removal of some exciseable commodity ;
" or if any such officer shall knowingly give or grant any false or or granting false
" untrue permit, or shall make any false or untrue entry in the Pern"u' &LC" counterpart or counterparts of any permit or permits, by him
*' given or granted forthe removal of any exciseable commodity from
" the stock of any dealer therein ; or shall knowingly and willingly
" receive or take any exciseable commodity whatsoever into the
** stock of any such dealer, brought in with any false, forged, or
" untrue permit, or shall knowingly permit or suffer the same to
" be done, directly or indirectly, contrary to the true intent and
" meaning of the several statutes in such case made and provided,
•
" every such officer so offending, being thereof lawfully convicted,
" shall be adjudged guilty of felony, and shall be transported, in
" like manner as other felons are directed to be transported by
" the laws and statutes of this realm, for any time not exceeding
" seven years."
3. Transposing Plate Stamps.
By 52 Geo. 3. c. 143. 8. 8. it is declared and enacted, " That
" if any person shall, after the passing of this act, transpose or re" move, or cause or procure to be transposed or removed, from
" one piece of wrought plate of gold or silver to another, or to
" any vessel or ware of base metal, any impression made with any
" mark, stamp, or die, provided, made, or used by or under the
" direction of the said commissioners of stamps, or by or under
" the direction of any other person or persons legally authorized in
" that behalf, for denoting any duty or duties, or die payment of
" any duty or duties, grauted to his majesty on gold or silver plate ;
" or shall stamp or mark, or cause or procure to be stamped or
" marked, any vessel or ware of base metal with any mark, stamp,
" or die, which shall have been forged, or counterfeited in imita" tion of or to resemble any mark, stamp, or die, so provided,
'* made, or used as aforesaid ; or shall sell, exchange, or expose
" to
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to sale, or export out of Great Britain, any wrought plate of
gold or silver, or any vessel or ware of base metal, having thereupon the impression of any forged or counterfeited mark, stamp,
or die, for denoting any such duty or duties, or the payment of
any such duty or duties, or any forged or counterfeited impression of any mark, stamp, or die, so provided, made, or used as
aforesaid, or any impression of any such mark, stamp, or die,
which shall have been transposed or removed from any other
piece of plate as aforesaid, knowing the same respectively to be
forged or counterfeited, or transposed or removed as aforesaid ;
or shall wilfully and without lawful excuse (the proof whereof
shall lie on the person accused) have or be possessed of any such
forged or counterfeited mark, stamp, or die, for denoting any such
duty or duties, or the payment thereof; every person sooffending, and being thereof convicted, shall be adjudged guilty of felony, and shall suffer death as a felon, without benefit of clergy."

4. Perjuries relative to the Revenue of Excise.
By 46 Geo. 3. c. 112. it is recited, " That by several acts re
lative to his majesty's duties of excise, oaths are required to be
taken in manner therein mentioned ; and it is expedient to make
such provisions as is hereinafter mentioned, for the punishment
of persons wilfully taking a false oath, in any of the cases in which
an oath is by any such act directed or required to be taken;" it
then enacts, " That from and after the passing of this act, any
" person or persons who shall be convicted of wilfully taking a
" false oath, in any of the cases in which an oath is by any act or
" acts of parliament relating to the duties of excise directed or
" required to be taken, shall be liable to the pains or penalties
" to which persons are liable for wilful and corrupt perjury."
5. Embezzlement of Public Money by Collectors, 8(c.
The statute 50 Geo. 3. c. 59- intituled, " An act for more
effectually preventing embezzlement of money or securities for
money belonging to the public, by any collector, receiver, or other
person entrusted with the receipt, care or management thereof ;"
recites, that " It is most expedient that due provision should be
made more effectually to prevent the embezzlement of money or
securities for money belonging to the public, by any collector,
receiver, or other officer entrusted with the receipt, custody or
management thereof ;" and then enacts, " That if any person or
" persons to whom any money or securities for money shall be
" issued for public services, shall, from and after the passing of
" this act, embezzle such money, or in any manner fraudulently
" apply the same to his own use or benefit, or for any purpose
" whatever, except for public services, every such person so offend" ing, and being thereof duly convicted according to law, in any
" part of the United Kingdom, shall be adjudged guilty of a mis'•4' demeanor, and shall be sentenced to be transported beyond the
" sea, or to receive such other punishment as may by law be in" flicted on persons guilty of misdemeanors, and as the court before
" which such offenders may be tried and convicted shall adjudge."
" If any such officer, collector, or receiver so entrusted with the
" receipt, custody, or management of any part of the public reve" nues.
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" nues, shall knowingly furnish false statements or returns of the
" sums of money collected by him, or entrusted to his care, or of
" the balances of money in his hands, or under his controul, such
" officer, collector, or receiver so offending, and being thereof con" victed, shall be adjudged guilty of a misdemeanor, and shall be
" adjudged to suffer the punishment of fine and imprisonment, at
" the discretion of the court, and be rendered for ever incapable
" of holding or enjoying any office under the crown."—Sect. 1.

CHAP. XXXI.
OFFENCES AGAINST THE PUBLIC HEALTH.
Offences against the public health may be committed,
1. By selling unwholesome provisions, unfit for the food of
man.
2'. By spreading the infection of the plague.
3. By neglect or disobedience of the quarantine laws, which
are intended to prevent the introduction of disease from foreign
and infected parts.
1. Selling unwholesome Provisions.
This is clearly an indictable offence at common law, (a) and (o) E. P. C.
with a view to secure the public health from suffering by adulter- V°'"I1- otl\„
. i * i
•
/. r
i
* \ i
4 B. Com* C. 15.
ated food, a variety of statutes have at different periods been
passed ; for many of which see a former division—Respecting the
Regulation of Provisions, under the head of" Monopoly." (1)
2. Spreading the Plague.
+ Seer. 1. By 1 Jac. 1. c. 31. s. 7. it is enacted, " That if any An Infected per" person or persons infected with the plague, or being or dwelling ™
" in any house infected, shall be by the mayor, bailiffs, constable, house, disobey" or other head officer of any city, borough, town corporate, pri- eth.
" vileged place or market town, or by any justice of peace, con" stable, headborough, or other officer of the county, (if any such
" infection be out of any city, borough, town corporate, privileged
" place, or market town,) commanded or appointed as aforesaid,
" to keep his or their house, for avoiding of further infection, and '
" shall notwithstanding wilfully and contemptuously disobey such
" direction and appointment, offering and attempting to break
" out and go abroad, and to resist, or going abroad and resisting
" such keepers or watchmen as shall be appointed, as aforesaid,
" to see them kept in ; that then it shall be lawful for such watch" men with violence to enforce them to keep their houses ; and if
" any hurt come by such enforcement to such disobedient per" sons, that then the said keepers, watchmen, and any other their
" assistants,
(1) See the case of Ii. v. Treve, ante, p. SIS.
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assistants, shall not be impeached tlierefore : and if any infected
person, as aforesaid, so commanded to keep house, shall, contrary to such commandment, wilfully and contemptuously go
abroad, and shall converse in company, having any infectious sore
upon him uncured, that then such person and persons shall be
taken, deemed, and adjudged as a felon, and to suffer pains of
death, as in case of felony : but if such person shall not have
any such sore found about him, then for his said offence to be
punished as a vagabond in all respects should or ought to be,
by the statute made in the nine-and-thirtieth year of the reign
of our late sovereign lady Queen Elizabeth, for the punishment
of rogues and v agabonds ; and further, to be bound to his or their
good behaviour for one whole year." (2)
3. Quarantine.

The statutes of 45 Geo. 3. c. 10. and 46 Geo. 3. c. 98. regu
late the performance of quarantine in cases of ships and persons
coming from infected places. The stat. 45 Geo. 3. c. 10. directs
what ships shall be liable to perform quarantine; and sect. 10. en
acts, " That all ships, &c. coming from, or having touched at, any
" place from whence his majesty, his heirs, Sec. shall have adjudged
" and declared it probable that the plague, or any other infectious
*' disease, highly injurious to the health of his majesty's subjects,
" may be brought ; and all vessels receiving persons or goods from
" such vessels are to perform quarantine." And by order in coun
cil, certain goods also which are supposed to have the property
of retaining infection may be made subject to quarantine ; and in
order to greater precaution, certain officers are authorized to go
off to any ship approaching, and to examine the captain as to the
state of the health of those on board, &c. ; and the master giving
false answers to such interrogatories is to pay a penalty of <£200.
By sect. 19- " In case it shall appear, upon such examination
" or otherwise, that such ship or vessel is under such circumstances
" as shall render it liable to perform quarantine, and that the port
" or place where it so arrives, or at which it attempts to enter, as
" aforesaid, is not the port or place where it ought so to perform
" quarantine, in such case it shall and may be lawful to and for
" the officers of any of his majesty's ships of war, or of any of his
" majesty's forts or garrisons, and all other his majesty's officers,
" upon notice thereof given to them, or any of them respectively,
" and to and for any other person or persons whom they shall call
" to their aid and assistance, and such officers and other persons
" are hereby required to oblige such ship or vessel to go and re" pair to such place as hath been or shall be appointed for per" fonnance of quarantine, and to use all necessary means for that
" purpose, either by firing of guns upon such ship or vessel, or by
" any other kind of necessary force whatsoever ; and in case any
" such
(2) This offence, by the blessing of Providence,
has been incapable of being committed in this
country now for a century and a half. The last appcarance of tlie plugue in this country, at least to
attract general observation, was the great plague
previous to the fire of London, in the reign of

Charles tlie Second. The' history of that plague,
written by De Foe, is a most interesting work. For
althoiigli the narrative is a fiction, yet it is a fiction
embodying the real facts of the time, and convey nig the state and feelings of London during the
continuance of that severe visitation of Providence.
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" such ship or vessel shall come from, or shall have touched at,
" any place infected by the plague, or other such infectious dis" ease or distemper, as aforesaid, or shall have any person on
" board actually infected with the plague, or such other infectious
" disease or distemper as aforesaid ; and the commander, master,
" or other person having charge of such ship or vessel, knowing
*' that the place from whence he came, or at which he had touched,
" as aforesaid, was infected with the plague, or such other infectious
" disease or distemper, or knowing some person on board to be
" actually infected with the plague, or such other infectious dis" ease or distemper, as aforesaid, shall refuse or omit to disclose
" the same upon such examination, as aforesaid, or shall wilfully
" omit to hoist the signal hereinbefore directed, to denote that his
" ship or vessel is liable to the performance of quarantine, at the
*' times and on the occasions hereinbefore directed with respect to
" the same, such commander, master, or other person having the
" charge of such ship or vessel, shall be adjudged guilty of felony,
" without benefit of clergy."
'*
"
"
"
"
"
"
"
"

Stat. 46 Geo. 3. c. 98. s. 1. directs, " That every commander,
&c. of any ship, &c. having the plague or other infectious distemper aboard, whenever he meets another ship at sea, or shall
be within four leagues of the coast of Great Britain, Jersey,
Guernsey, Alderney, or Sark, shall hoist a certain specified
signal, and keep the same hoisted while the other ship remains in sight, or he is within the limited distance of the coast,
until he arrives at the port where he is to perforin quarantine ;
on failure whereof every such master, &c. shall forfeit and pay
for every such offence the sum of ,£'200."

By the former act of 45 Geo. 3. c. 10. the neglect to hoist the
signal is felony without benefit of clergy ; it should seem that that
part of the act is repealed by the clause above stated in the present
act of 46 Geo. 3. c. 98.
By stat. 45 Geo. 3. c. 10. s. 21. Every commander or other per
son quitting a ship liable to perform quarantine, on board which
the plague, &c. shall not have appeared, before quarantine duly
performed, unless by license, as directed by the act, or not causing
the ship to be conveyed in due time to where she is appointed to
perforin the quarantine, is to forfeit £500.
" And if any person coming in any ship or vessel liable to per
form quarantine (or any pilot or other person going on board die
same, either before or after the arrival of such ship or vessel at
any port or place in Great Britain, or the islands aforesaid) shall,
either before or after such arrival, quit such ship or vessel, by
going on shore in any port or place in Great Britain, or the
islands aforesaid, or by going on board any other ship, vessel, or
boat, with intent to go on shore, as aforesaid, before such ship or
vessel so liable to quarantine, as aforesaid, shall be regularly dis
charged from the performance thereof ; it shall and may be law
ful for all persons whatsoever, by any kind of necessary force, to
compel such pilot or other person so quitting such ship or vessel
liable to quarantine, as aforesaid, to return on board the same;'
and every such pilot or other person so quitting such ship or
vessel,
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vessel, so liable to quarantine, shall for every such offence suffer
imprisonment for the space of six months, and shall forfeit and
pay the sum of £0.00."
By sect. 23. reciting, " That refractory behaviour in persons
liable to perform quarantine may be attended with great danger
to his majesty's subjects, it is enacted, " That all persons liable
" to perform quarantine, and all persons having had communica" tion or intercourse with them, whether in ships or a lazaret, shall
" be subject to the orders of the superintendant of quarantine, or
" his assistant, or to other officers therein named, who are to com" pel all persons and goods liable to perform quarantine ; and if
" any person or persons liable to perform quarantine, as aforesaid,
" or any person or persons having had any intercourse or commu" nication with him, her, or them, shall wilfully refuse or neglect
" to repair forthwith, when required and directed so to do by such
" officer as aforesaid, to the said lazaret, ship, vessel, or place
" duly appointed in that behalf, or having been placed in the said
" lazaret, ship, vessel, or place, shall escape, or attempt to escape,
" out of the same before quarantine duly performed, it shall and
" may be lawful to and for the said quarantine officers, and also
" the watchmen, and other persons appointed to see quarantine
" performed, and each of them, and they are hereby respectively
" required, by such necessary force as the case shall require, to
" compel every such person refusing and neglecting, as aforesaid,
" and every such person so escaping, or attempting to escape, as
" aforesaid, to repair or return to such lazaret, ship, vessel, or
" place, and also every person actually escaping as aforesaid, shall
" be adjudged guilty of felony, and suffer death as in cases of
" felony, without benefit of clergy."
"
"
"
"
"
"

By sect. 30. " If any person shall knowingly and wilfully forge
or counterfeit, or procure to be forged or counterfeited, any certificate directed and required to be granted by this act, or shall
publish as true any such forged or counterfeited certificate,
knowing the same to be forged or counterfeited, he or she shall
be adjudged guilty of felony, and shall suffer death as in cases
of felony, without benefit of clergy."

The fifth section of stat. 46 Geo. 3. c. 98. repeals so much of
the stat. 45 Geo. 3. c. 10. as relates to the certificate and proof
of opening and airing such goods, &c. as are liable to quarantine,
and establishes ne\v regulations with respect thereto, and the
giving certificates in relation thereof ; and then, by sect. 8. enacts,
" That if any person shall knowingly and wilfully forge or coun" terfeit, interline, erase or alter, or procure to be forged or coiin" terfeited, interlined, erased, or altered, any certificate directed
". or required to be granted by any order of his majesty, his heirs,
" &c. in council, now in force, or hereafter to be made, touching
" quarantine and the prevention of infection, or shall publish as
" true any such forged or counterfeited, interlined, erased, or
" altered certificate, knowing the same to be forged, &c. or shall
" knowingly and wilfully utter and publish any such certificate
". with intent to obtain the effect of a true certificate to be given
" thereto, knowing the contents of such certificate to.be false, he
" or
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" or she shall be adjudged guilty of felony, and shall suffer death
" as in cases of felony, without benefit of clergy."
By 45 Geo. 3. c. 1. s. 31. it is enacted, " If any person shall
" land or unship, or shall move in order to the landing or unship" ping thereof, any goods, wares, or merchandize, packets, pack" ages, baggage, wearing apparel, books, letters, or any other
" articles whatever, from on board any ship or vessel liable to per" form quarantine as aforesaid, or shall knowingly receive the
" same after they have been so landed or unshipped, every such
" person shall forfeit and pay a sum not exceeding the sum of
" 500/. ; and if any person or persons shall clandestinely carry, or
" shall secrete or conceal for the purpose of carrying, any letters,
" goods, wares, or merchandize, or other articles as aforesaid, from
" any ship or vessel actually performing quarantine, or from the
" lazaret or other place where such goods, wares, merchandize,
" or other articles as aforesaid, shall be performing quarantine,
" every such person so offending as last aforesaid shall be
" adjudged guilty of felony, and shall suffer death as in cases of
" felony, without benefit of clergy."
By sect. 37- All persons making false answers on oath to inter
rogatories required by the act, or procuring other persons to do
so, shall be deemed to be guilty of and shall be liable to be pro
secuted for wilful and corrupt perjury, or subornation of wilful
and corrupt perjury, as the case may be, and shall suffer the
pains, penalties, and punishments of the law, in such case
respectively made and provided.
By sect. 39. No attainder by virtue of this act is to work corrup
tion of blood or forfeiture.
By sect. 42. All offences against this act, whether committed on
land or at sea, may be tried in any county within England or
Scotland, or in the proper courts of the Islands of Guernsey,
Jersey, Alderney, Sark or Man, respectively.

CHAP. XXXII.
OFFENCES AGAINST THE PUBLIC ECONOMY.
1.
2.
3.
4.
5.

Bigamy.
Clandestine and irregular Marriages.
Vagrancy
Nuisances.
Gaming.
1 . Bigamy.

By 1 Jac. 1. c. 1 1. it is recited, "That divers evil disposed per- Felony to marry
sons, being married, run out of one county into another, or into ba^ofwife
places
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places where they are not known, and there become to be married,
having another husband or wife living, to the great dishonour of
God, and utter undoing of divers honest men's children, and
others ;" and enacted, " That if any person or persons within his
„ nia;esty's dominions of England and Wales, being married, or
n
i n
j
which hereafter shall marry, do marry any person or persons,
«< the former husband or wife being alive ; that then every such
" offence shall be felony, and the person and persons so offend" hig shall suffer death as in cases of felony; and the party and
" parties so offending shall receive such and the like proceeding,
" trial, and execution, in such county where such person or per** sons shall be apprehended, as if the offence had been committed
" in such county where such person or persons shall be taken or
" apprehended."

To what persons Sect. 2. By 1 Jac. I. c 11. s. 2. it is provided, " That this
trot extend *haU " act' nor an^ tn'n§ therein contained, shall extend to any person
° 1 1'
"or persons whose husband or wife shall be continually remain" ing beyond the seas by the space of seven years together, or
" whose husband or wife shall absent him or herself the one from
" the other by the space of seven years together, in any parts
" within his majesty's dominions, the one of them not knowing
*' the other to be living within that time."
Sect. S. By 1 Jac. 1. c. 11. s. 3. it is also provided, " That
this act, nor any thing herein contained, shall extend to any
person or persons that are or shall be at the time of such marriage divorced by any sentence had or hereafter to be had in
the ecclesiastical court ; or to any person or persons where the
former marriage hath been or hereafter shall be, by sentence in
the ecclesiastical court, declared to be void and of no effect;
nor to any person or persons for or by reason of any former
marriage had or made, or hereafter to be had or made, within
age of consent."
So corruption
Sect. 4. By 1 Jac. 1. c. 11. s. 4. it is also provided, " That
dower or ii'ihe- " no attainder for this offence, made felony by this act, shall
ritance.
" make or work any corruption of blood, loss of dower, or disin'* herison of heir or heirs."
"
"
"
"
"
"
"
"
"

In the construction of this statute it has been holden :
l Hale, 692.
Kti^vr'
c'dit. 461,
462.

Sect. 5. First, That not only those who are divorced a vinculo
matrimonii, but also those who are divorced only & mensa et thoro
causa adulterii or savitiec are within the exception in this statute,
notwithstanding there be not the word " divortiamus," but only
the word " separamus," in the sentence : because the statute,
being penal, shall be construed favourably, and such separations
are taken for divorces in common understanding.

3 Inst. 89.
Sect. 6. Secondly, Where either of the parties were within
141 Abr' S*°' the age of consent at the time of the first marriage, that not only
Co. Lit. 79.
such person as was within such age, but also the other who was
above it, is within the exception of the statute, because the power
of disagreeing to such marriage is equal on both sides.
i Sidtm9*^
Kely. 80.

&ect- 1' Thirdly, That if the first marriage were beyond sea,
and
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and the latter in England, the party may be indicted for it here,
because it is the latter marriage that makes the offence ; but if
the first marriage were in England, and the latter beyond sea, it
is said that the offender cannot be indicted here ; sed qucere, why
not? Because the apprehension to be legal must be founded on
a previous offence, but the party has committed no offence
against the law of England by a marriage in a foreign country ;
for the words of the statute are, " That the parties so offending
" shall receive such and the like proceeding, trial, and execution,
" in such county where such person or persons shall be appre" hended, as if the offence had been committed in such county
" where such person or persons shall be taken or apprehended."
t Sect. 8. Fourthly, That the first and true wife cannot be i Hale, 69?.
admitted to give evidence against her husband; and this rule has
been so strictly taken, that even an affidavit to postpone the trial,
made by the first wife, has been rejected ; but it is agreed, that sen'tiw
the second woman is a competent witness, even to prove the mar- i Hale, 693.
riage, for she is not his wife so much as defacto.
t Sect. 9. Fifthly, That on the trial of this offence, a marriage in fact must be proved, for that neither acknowledgment,
nor cohabitation, nor reputation, nor the production of articles
between the parties for settling the estate between them as man
and wife, nor even the confession of the parties, are sufficient to
maintain an indictment on this statute.
■f* Sect. 10. Sixthly, That the evidence necessary to prove a
marriage in fact is the production of the register, pursuant to the
statute 26 Geo. 2. c. 33. s. 14. or, if that be lost or cannot be
had, by the viva voce testimony of some person who was present
at the celebration of the marriage. (1)

Morris ». Miller,
4 Burr- 2059-

Morris, v. Miliet>
4Burr-2059-

+ Sect. 1 1 . Seventhly, That a sentence obtained in the spiri- Duchess of
tual court, in a suit of jactitation, does not preclude the prose- Kin?»t°°'» Case,
cutor from proving a marriage between the same parties on an 11 ** r'
indictment for bigamy; for if even such a sentence were prima
facie evidence, it might be avoided by shewing that it was obtained
by fraud.
2. Clandestine and Irregtilar Marriages.
Marriage, as the most important of all civil contracts, has in
christian
(1) This rating seems however to be shaken by orderly manner against the rules of the Kirk,
a subsequent case of R. v. Truman, who was tried Upon a question reserved for the judges whether
at the Nottingham Spring Assises, 1795. The this was sufficient evidence of the first marriage,
prisoner was indicted for that he having married they held that it was ; for it did not rest upon the
Mary Russel, spinster, at Ragan, in Scotland, bare acknowledgment of the prisoner, but the deafterwards married Jane Cass, his former wife being fendant had backed his assertion by producing a
still living. A witness proved that the prisoner had proceeding in court which verified it One of the
cohabited with Mary Russel as his wife, and had judges observed, there was a distinction in the
often acknowledged to the witness that he had acknowledgment of a marriage between this case
married her in Scotland, and to back his assertion and in an action for criminal conversation. In the
he once shewed witness a paper, (which the priso- latter case the acknowledgment of the plaintiff that
ner not having produced pursuant to notice given he was married was no evidence against the defenhim for that purpose) a copy of it was proved. It dant. And the acknowledgment of the defendant
purported to be a proceeding before a court in that the plaintiff was married was an acknowledgScotland, by which the prisoner was tried for having meat of a fact not within his own knowledge,
contracted marriage with Mary Russel in an un-
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christian countries always been accompanied by the solemnities
of religion, and, except by special dispensation from ecclesiastical
authority, authenticated, by the ceremony being performed infacie
ecclesia. But certain irregularities having grown up occasioned
the statute of 26 Geo. 2. c. 33. which, after reciting that many
persons did solemnize marriage in prisons and other places with
out publication of bans or license of marriage first had and ob
tained, enacted certain regulations upon these subjects, and made
it a felony subject to fourteen years transportation for any one to
solemnize marriage in any other place than a church or public
chapel. This act continued in force until the 3 Geo. 4. c. 75.
which repealed many of the provisions, and enacted other regu
lations in lieu thereof ; this latter act was also repealed, together
with the 26 Geo. 2. the next session, by stat. 4 Geo. 4. c. 17. and
another act passed at the same session of parliament, enacting
other regulations—repealing 26 Geo. 2. and 4 Geo. 4. c. 1 7.—and
this last statute, viz. the 4 Geo. 4. c. 76. which directs certain
regulations to be observed in the celebration of marriages, by sect.
Persons celo 21 . enacts, " That if any person shall, from and after the lstday of
braiing marriage « November, (1823), solemnize matrimony in any other place
wa*"to be trans- " than in a church or such public chapel wherein bans may be
ported for four- " lawfully published, or at any other time than between the hours
teen years.
« Qf eight anJ twelve in the forenoon, unless by special license from
" the Archbishop of Canterbury, or shall solemnize marriage
" without due publication of bans, unless license of marriage be
" first had and obtained from some person or persons having
" authority to grant the same ; or if any person falsely pretending
" to be in holy orders shall solemnize matrimony according to
" the rites of the Church of England ; every person knowingly
" and wilfully so offending, and being lawfully convicted thereof,
" shall be deemed and adjudged to be guilty of felony, and shall
" be transported for the space of fourteen years, according to the
" laws in force for the transportation of felons ; provided that all
" prosecutions for such felony shall be commenced within the
" space of three years after the offence committed."

Persons forging
or altering mar.
nagc register or
license, guilty of
felony, and to
fortIife"P°rte<i

By sect. 28. in order to preserve evidence of the marriage,
an entry is directed to be made in the registry book of the
parish ; and by sect. 29. it is enacted, " That if any person shall,
after the said lst d of NovemDer with intent to elude the
.
. ..
,
• i
, -i/- n
force of this act, knowingly and wilfully insert or cause to be
" inserted in the registry book of such parish or chapelry as
" ar°resaid, any false entry of any matter or thing relating to any
" marriage ; or falsely make, alter, forge or counterfeit, or cause
" or procure to be made, altered, forged, or counterfeited, or
" assist in falsely making, altering, forging or counterfeiting any
** such entry in such register; or falsely make, alter, forge, or
" counterfeit, or cause or procure to be made, &.c. or assist in
" falsely making, &c. any such license of marriage as aforesaid,
" or alter or publish as true any such false, altered, forged, or
" counterfeited register as aforesaid in a copy thereof, or any
" such false, altered, forged, or counterfeited license of marriage,
" knowing such register or license of marriage respectively to be
" false, altered, forged or counterfeited ; or if any person shall,
" from
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" from and after the said 1st day of November, wilfully destroy,
" or cause or procure to be destroyed, any register book of mar*' riages, or any part of such register book, with intent to avoid
* any marriage, or to subject any person to any of the penalties
" of this act; every person so offending and being thereof law" fully convicted, shall be deemed and adjudged guilty of felony,
" and shall suffer the punishment of, transportation for life, ac" cording to the laws in force for the transportation of felons."
By a preceding statute, 52 Geo. 3. c. 146. the false entry of
any matter relating to any marriage, or to forge or alter any such
register, &c. is made a felony, subject to fourteen years trans
portation. (Vide ante, p. 290.)

3. Vagrancif.
The statute of 5 Geo. 4. c. 83. repeals all the former laws re
lative to rogues and vagabonds.
The act then declares that the following shall be deemed
Idle and Disorderly Persons.
By sect. 3. it is enacted, " That every person being able
" wholly or in part to maintain himself or herself, or his or her
" family, by work or by other means, and wilfully refusing or
" neglecting so to do, by which refusal or neglect he or she, or
" any of his or her family, whom he or she may be legally bound
" to maintain, shall have become chargeable to any parish, town" ship or place ; every person returning to and becoming charge" able in any parish, township, or place, from whence he or she
* shall have been legally removed by order of two justices of the
" peace, unless he or she shall produce a certificate of the church" wardens and overseers of the poor of some other parish, town" ship, or place, thereby acknowledging him or her to be settled in
" such other parish, township, or place ; every petty chapman or
" pedlar wandering abroad and trading, without being duly licensed,
" or otherwise authorized by law ; every common prostitute wan" dering in the public streets or public highways, or in any place
" of public resort, and behaviug in a riotous or indecent man" ner ; and every person wandering abroad, or placing himself
" or herself in any public place, street, highway, court, or pas" sage, to beg or gather alms, or causing or procuring or encou" raging any child or children so to do, shall be deemed an idle
" and disorderly person within the true intent and meaning of
" this act ; and it shall be lawful for any justice of the peace
" to commit such offender (being thereof convicted before him
" by his own view, or by the confession of such offender, or by
" the evidence on oath of one or more credible witness or wit" nesses) to the house of correction, there to be kept to hard
" labour for any time not exceeding one calendar month."
vol. i.

y y

Rogues

5 Geo. 4. c. 83.
J^?"'^!^,,
offences0 how "to
be punished.

<5yo

OFFENCES AGAINST PUBLIC ECONOMY.

Bk. l .

Rogues and Vagabonds.
5 Geo. 4. c. 83.
niUtlng ccrt^in
offences to be
deemed rogues
and vagabonds.

By sect. 4. it is further enacted, "That every person com" m»tl'ng any of the offences herein-before mentioned, after hav" ing been convicted as an idle and disorderly person ; every
« person pretending or professing to tell fortunes, or using any
„ SUDt|e craft< means, or device, by palmistry or otherwise, to
" deceive and impose on any of his majesty's subjects ; every
" person wandering abroad and lodging in any barn or outhouse,
" or in any deserted or unoccupied building, or in the open air,
" or under a tent, or in any cart or waggon, not having any vi" sible means of subsistence, and not giving a good account of
" himself or herself ; every person wilfully exposing to view, in
" any street, road, highway, or public place, any obscene print,
" picture, or other indecent exhibition ; every person wilfully,
" openly, lewdly, and obscenely exposing his person in any street,
" road, or public highway, or in the view thereof, or in any place
" of public resort, with intent to insult any female ; every person
" wandering abroad and endeavouring by the exposure of wounds
" or deformities to obtain or gather alms ; every person going
" about as a gatherer or collector of alms, or endeavouring to
" procure charitable contributions of any nature or kind, under
" any false or fraudulent pretence ; every person running away
" and leaving his wife, or his or her child or children, chargeable,
" or whereby she or they or any of them shall become chargeable
" to any parish, township, or place; every person playing or
" betting in any street, road, highway, or other open and public
" place, at or with any table or instrument of gaming, at any
" game or pretended game of chance ; every person having in
" his or her custody or possession any picklock key, crow, jack,
" bit, or other implement, with intent feloniously to break into
** any dwelling house, warehouse, coach-house, stable, oroutbuild" ing, or being armed with any gun, pistol, hanger, cutlass,
bludgeon, or other offensive weapon, or having upon him or
" her any instrument, with intent to commit any felonious act ;
" every person being found in or upon any dwelling house.
" warehouse, coach-house, stable, or outhouse, or in any inclosed
" yard, garden, or area, for any unlawful purpose ; every sus" pected person or reputed thief, frequenting any river, canal, or
'* navigable stream, dock, or basin, or any quay, wharf, or ware" house near or adjoining thereto, or any street, highway, or
" avenue leading thereto, or any place of public resort, or any
" avenue leading thereto, or any street, highway, or place adja" cent, with intent to commit felony ; and every person appre*' hended as an idle and disorderly person, and violently resisting
" any constable or other peace officer so apprehending liim or
" her, and being subsequently convicted of the offence for which
" he or she shall have been so apprehended, shall be deemed a
" rogue and vagabond, within the true intent and meaning of this
" act; and it shall be lawful for any justice of the peace to
" commit such offender (being thereof convicted before him by
" the confession of such offender, or by the evidence on oath of
" one or more credible witness or witnesses) to the house of
" correction,
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" correction, there to be kept to hard labour for any time not
" exceeding three calendar months ; and every such picklock
" key, crow, jack, bit, and other implement, and every such gun,
" pistol, hanger, cutlass, bludgeon, or other offensive weapon,
" and every such instrument as aforesaid, shall, by the conviction
" of the offender, become forfeited to the king's majesty."

Incorrigible Rogues.

**
*'
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"

By sect. 5. it is further enacted, " That every person break- 5 Geo. 4. c. 83.
ing or escaping out of any place of legal confinement before ^^"{J,^,
the expiration of the term for which he or she shall have been
rogues.
committed or ordered to be confined by virtue of this act ;
every person committing any offence against this act which
shall subject him or her to be dealt with as a rogue and vagabond, such person having been at some former time adjudged
so to be and duly convicted thereof ; and every person apprehended as a rogue and vagabond, and violently resisting any
constable or other peace officer so apprehending him or her,
and being subsequently convicted of the offence for which he
or she shall have been so apprehended, shall be deemed an in—
corrigible rogue within the true intent and meaning of this act ;
and it shall be lawful for any justice of the peace to commit such offender (being thereof convicted before him by the
confession of such offender, or by the evidence on oath of one
or more credible witness or witnesses) to the house of correction, there to remain until the next general or quarter-sessions of the peace ; and every such offender, who shall be so
committed to the house of correction, shall be there kept to
hard labour during the period of his or her imprisonment."

By sect. 6. it is further enacted, " That it shall be lawful for any Any person
" person whatsoever to apprehend any person who shall be found
j^rchcn^
" offending against this act, and forthwith to take and convey him
" or her before some justice of the peace, to be dealt with in such
" manner as is herein-before directed, or to deliver him or her to
" any constable or other peace officer of the place where he or
" she shall have been apprehended, to be so taken and conveyed
" as aforesaid ; and in case any constable or other peace officer Penalty on
" shall refuse or wilfully neglect to take such offender into his '^T,*^le,'t*"{r
" custody, and to take and convey him or her before some justice du^°Uu8 ' '
" of the peace, or shall not use his best endeavours to apprehend
" and to convey before some justice of the peace any person that
" he shall find offending against this act, it shall be deemed a
" neglect of duty in such constable or other peace officer,
" and he shall on conviction be punished in such manner as is
" herein-after directed."
As the offences comprised in this act are cognizable before jus
tices of the peace in a summary way, the reader is referred to
the act itself.
v y2

4. Common
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4. Common Nuisances
Are offences, under the degree of capital, more immediately
against the subject, not amounting to an actual disturbance of the
peace, which may be committed by private persons without any
relation to an office.
For the better understanding whereof I shall first consider
them in general, and then descend to those relating to highways
and public houses, which seem to be the most remarkable ge
neral heads of this offence.
As to common nuisances in general, I shall consider,
1. What shall be said to be a common nuisance.
2. How it may be removed.
S. How it may be punished.
As to the First Point, viz. What shall be said to be a com
mon nuisance.
JR. Abr. 85.

Sect. 1. It seems, that a common nuisance may be defined to
be an offence against the public, either by doing a thing which
tends to the annoyance of all the king's subjects, or by neglect
ing to do a thing which the common good requires.

2 R. Abr. 83.
Sect. 2. But annoyances to the interest of particular persons
Co. Lit p. 56. are not pU11ishable by a public prosecution as common nuisances,
but are left to be redressed by the private actions of the parties
aggrieved by them.
SaS'er 169
(o^sR.Abr.ss.
1 Burr. 259.
s' Wil*)™ 57iS
(*) 27 Ass. 6.
2 R Abr. 33.
MSRAb 83
lVentr. 26. "
(d) 2 R. Ab. 83.
nOiRoll1406'
3 Keb. 28. 284!
C. Eli». 214.
c. Jac. 382.
lSaund. 135.
C. Eliz. 148.
t Keble, 461.
lsiT"1 183'
9 Coke, 113
1 VentrU, 208.

Sect. 3. And from hence it clearly follows, that no indictment
f°r a nuisance can be good, which lays it to the damage of
private persons only ; as where it accuses a man of (a) hit
cnarg'ng sucn a common ; or of (b) inclosing such a piece of
ground, wherein the inhabitants of such a town have a right of
common, to the nuisance of all the inhabitants of such a town ;
or of disturbing a (c) water-course running to the mill of J. S.
grave damnum J: S. et tenendum suorum, without saying omnium Ugeorum domini regis ; or of doing a nuisance to a thing no
Wa^ appearing to be of a public nature, ad grave (d) damnum,
or (e) detrimenlum, or (f) commune nocumentum omnium Ugeorum
domini regis prope in/iabitantium. Yet it hath been resolved,
that an indictment for not repairing a bridge, by reason whereof it
•
•,
, .. ./..*> . °
J .
was ruinous, ita quod liget domini regis per earn transtre non possunt, and concluding, ad nocumentum eorundem, is good without
usnig tne words ad nocumentum omnium Ugeorum, 8fc. for by the
king's liege people shall be understood all his liege people.
ggtf, 4# ^Iso j{ ;s sajjf tnat tne jaw j,as s0 tender a regard for

s^R Abr983° ^ 'nterest °^ tne ^mg anc' °f religion, that an indictment for do84.
' ing a thing which plainly appears immediately to tend to the pre
judice of either of them, is *good, though it does not expressr)'
complain of it as a common grievance ; and upon this ground it
hath been resolved, that an indictment for converting the king's
money to one's own use is good, without more. And upon the
same
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same foundation also it hath been holden, that an indictment for
breaking and digging up the wall of the church of such a town
ad nocumentum burgi ligeorurn domini regis is good.
Sect. 5. Also it hath been said, that an indictment of a com- 6Mod. n.i?8.
mon scold, by the words "communis rixatrix," which seem to be |J^r2g^7311'
precisely necessary in every indictment of this kind, is good, gtr< 84g< 1 247.
though it conclude " ad commune nocumentum diversorum" in- Bar. K. B. 229.
stead of " omnium, fyc.;" perhaps for this reason, because a com- 2
Cas- 26u
* iT » 1.
a j
.l «Keble,410.
mon scold cannot but be a common nuisance. And upon the t Keble 161.
like ground it seems that it may probably be argued, that an indict- 12 Mod. 504.
ment for laying logs in the stream of a navigable public river, " ad ^gj^ „01
nocumentum J. S." may be maintained, because it cannot but be Saver, 167.301.
a common nuisance. And if the law be so in this case, why
should not also an indictment setting forth a nuisance to a way,
and expressly and unexceptionably shewing it to be a highway,
be good, notwithstanding it conclude " in nocumentum diversorum
ligeorurn, fyc." without saying "omnium;" for why should such
a conclusion be more necessary in an indictment for one kind of
nuisance than for any other? And perhaps the («) authorities («) C. Eli*. 148.
which seem to contradict this opinion might go upon this reason, f, ^e^'/ss
that in the body of the indictment, it did not appear with sum- Latch. 183.
cient certainty, whether the way, wherein the nuisance was al
leged, were a highway, or only a private way ; and therefore that
it shall be intended from the conclusion of the indictment that
it was a private way.
Sect. 6. There is no doubt but that common bawdy-houses 8 Inst. 20s.
are indictable as common nuisances. Also it hath been said, ^ g^"'^^
that all common stages for rope-dancers, and also all common 1 Modern, 76.
gaming-houses, are nuisances in the eye of the law, as will be *Kcble,846.
more fully shewn in the following division ; not only because 3 Modern*i«
they are great temptations to idleness, but also because they are lVent. 169.
apt to draw together great numbers of disorderly persons, which 10 Mod. 336.
cannot but be very inconvenient to the neigbourhood.
12 Mod> 342Sect. 7. Also it hath been holden, that a common playhouse
may be a nuisance, if it draw together such numbers of coaches or
people, 8ic. as prove generally inconvenient to the places adjacent. And it seems to be a proper distinction between playhouses and the nuisances mentioned in the foregoing section,
that playhouses, having been originally instituted with a laudable design of recommending virtue to the imitation of the
people, and exposing vice and folly, are not nuisances in their
own nature, but may only become such by accident, whereas the
others cannot but be nuisances.

1 Ro,l< 109seeRushworth'»
Coll. part 2.
vo1- »• fo1- 22°U^g^t,,
630.

Sect. 8. It hath been resolved, that neither an old nor a
new (a) dovecote, whether it were erected by the lord of a manor,
or one of his tenants, is a common nuisance ; for if a dovecote
were a common nuisance, it could never become lawful by any
license or prescription whatsoever, because every nuisance is a
malum in se; but it is certain, that a dove-house may be justified
by a prescription, and that it is so far countenanced by the law,
as to be (/;) demandable in a precipe before any land whatsoever
which is not built upon, and that the owner may justify the
taking

(a) 9 R. Abr.
j3^1,3^c. Jac. 382. '
491.
JjjJJf j3®' 201
p0ph. 143.
Con. 5 Co. 104.
W F« N- B- *■

G94
(c)i6E.4. 7 b.
Qurere'
Moor, 580. 621.
C. Eliz. 548.
nrimnceof °
keeping pigeons, vide i Jac.
« oiTs. c».
1 Jon. 221.
C. Car. 184.
1 Bulst. 203.
2 R. Abr. 137.
Kit 11. 23.
St. 18 Ed. 2.
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taking another's (c) hawk, which he shall find at his dove-house,
%'ng a* n's pigeons ; (d) and from hence it seems clearly to follow, that though a tenant, who builds a dove-house without the
license of the lord of the manor, may perhaps be liable to an
action on the case at the suit of such lord, whose prerogative is
said to be incroached upon by the erecting such a house withoui ms license, yet he cannot be punished for it by a public prosecution.

Sect. 9. But perhaps it may be argued, that if this reasoning
be good, it will follow from the same ground, that a gate erected
in a highway will be also tio nuisance ; because if it were, it
could not be justified by any prescription, as it is agreed that it
may be. But to this it may be answered, that the erecting of
such a gate is therefore a nuisance, because it interrupts the
people in that free and open passage which they before enjoyed,
and were lawfully entitled to ; but where such a gate has con
tinued time out of mind, it shall be intended, that it was set up
at first by consent, on a composition with the owner of the land
on the laying out the road, in which case the people had never
any right to a freer passage than what they still enjoy.
2 R. Abr. 139.
Sect. 10. It hath been holden, that it is no common nuisance
13a.' 3 M°d to make candles in a town, because the needfulness of them
Cro. Car. 510. shall dispense with the noisomeness of the smell. But the reaMorleyand
sonableness of this opinion seems justly to be questionable,
Pragnell, i Bur. Decausej whatever necessity there may be that candles be made,
2 Keb. 500.
it cannot be pretended to be necessary to make them in a town ;
Vide l Danv. ancj surely the trade of a brewer is as necessary as that of a
Salk 458 460. c'ian<ller ; and yet it seems to be agreed, that a brevvhouse,
erected in such an inconvenient place wherein the business can
Huttl36.
Palmer, 536.
not be carried on without greatly incommoding the neighbour
Veneris, 26.
hood, may be indicted as a common nuisance; and so in the like
2 Ld. Ray.
case may a glass-house or swine-yard.
1163.
Noy, 403.
Sect. 11. It seems certain, that it is a common nuisance to
3 Keble, 640. divert part of a public navigable river, whereby the current of it
759.
11 Modem. 3. is weakened, and made unable to carry vessels of the same bur
Fitz. 179.
then as it could before. Also it hath been holden to be a com
2 R. Abr. 1S9. mon nuisance to divide a house in a town for poor people to
1 Lut. 169.
inhabit in, by reason whereof it will be more dangerous in the
time of infection of the plague. (1)
(l) Or to make great noises in the night with a nufacture acid spirit of sulphur, vitriol, or I
speaking trumpet, to the disturbance of the neigh fortis in (he vicinity of dwelling houses. 1 Burr.
bourhood. Str. 704. Or permitting a house near 333. Vide also 13 Edw. 1. c. 24. 12 Rich. 2.
the highway to continue in a ruinous condition. c. 13. 2 W. & M. s. t. c. 8. 30 Geo. «. c. 22.
Salk. 357. Or laying timber in a public river, 31 Geo. 2. c. 17. respecting nuisances in the cities
although the soil on which it is laid belong to the of London and Westminster.
party, provided it obstructs the necessary inter
But the fears of mankind, however reasonable,
course. 3 Bac. Abr. 686. Str. 1247. Or to place will not create a nuisance ; therefore it is no nui
a floating dock in the river, although beneficial in sance to erect a building for the purposes of innorepairing ships. Surrey Assizes, at Kingston, 1785. culation. S Atkyns, 21. 726. 750. Nor to lay
Or to travel with a cart on a common pack or bricks in the river Thames in the party's own
horseway, and by plowing it up to render the use fishery. 3 Burr. 1770. Nor to violate a public
of it inconvenient. 6 Mod. 145. Or to put a ship law. Black. Rep. 570. Nor to stop up a prospect.
of 300 tons into Billingsgate dock ; for although it 3 Salk. 247. 459. Cro. Eliz. 118. And whether
is a common dock, it is only for the reception of coney burrows are a nuisance, see 1 Burr. 259.
small vessels freighted with provisions for the 6 Mod. 453. See also 11 Mod. 7 and 8.
London market. 2 Hawk. c. 25. s. 35. Or to ma
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As to the Second Point, viz. How a nuisance may be re
moved.
Sect. 12. It seemeth to be certain, that any one may pull 2R.Abr.44.
down or otherwise destroy a common nuisance, as a new gate, or ~j^jji**
even a new house erected in a highway, 8tc. ; for if one whose u
t, 8.
estate is, or may be, prejudiced by a private nuisance actually Moor, 374.
erected, as a house hanging over his ground, or stopping his sa^'e|db^5g*5"
lights, &c. may justify the entering into another's ground, and Yelverton, 142.
pulling down and destroying such a nuisance, whether it were Ld.Raym.s64.
erected before or since he came to the estate, surely it cannot *
^*
but follow a fortiori, that any one may lawfully destroy a com- Burrow's, 1116.
mon nuisance : and as the law is now holden, it seems, that in a 1 Roll. 9. S3,
plea justifying the removal of the nuisance, you need not shew ?j
that you did as little damage as might be. (fl)
Salkeld, 458.
(a) Qurore, vide Cooper v. Marshal, 1 Burrow, 259.
Sect. 13. It hath been adjudged, that if a river be stopped, to 37 Ass. 10.
the nuisance of the country, and none appear bound by prescrip- 2 R< Abr- 137•
tion to clear it, those who have the piscary, and the neighbouring
towns who have a common passage and easement therein, may
be compelled to do it.
As to the Third Point, viz. In what mauner common nui
sances may be punished.
Sect. 14. It is said, (A) that a common scold is punishable by
being put into the ducking-stool : and there is no doubt but
that whoever is convicted of any other nuisance may be fined
. •
•
,
3
and imprisoned.

(o)6Mod.n.
178, 313,
2 R. Abr. 84.
2 Sess. €as. 39.

Sect. 15. And it is said, that one convicted of a nuisance done
to the king's highway, may be commanded by the judgment to
remove the nuisance at his own costs ; (2) and it seemeth to be
reasonable, that those who are convicted of any other common
nuisance should also have the like judgment. (3)

Vide Strange,
p36, .Jj|^*
and upases
there cited,

Eaves-Dropping.
Eaves-droppers, or such as listen under walls and windows, /
or the eaves of a house, to hearken after discourse, and there
upon to frame slanderous and mischievous tales, are a common
nuisance, and presentable at the court-leet.—(Kitch. of Courts,
20.)
Of
(2) That is to say, if it be a permanent nuisance ;
but if the nuisance be only temporary, the court
need not give judgment that it be abated (Str.
686.)—so in an indictment for building a wall
across the highway, twt continuing it, it is not neccssary to give judgment that the nuisance be
abated. (7 T. R. 467.)
(3) By stat. 1 and t Geo. 4. c. 41. for giving
greater facility in the abatement of nuisances by

steam-engines, the court are empowered to giro
the prosecutor costs ; and also by sect. 2. the court
are empowered, by consent of the prosecutor, to
make order for the alteration of the construction
of the furnace, in case it appears that the grievance
may be so remedied. But the act is not to eltend to furnaces erected »oicly for the working of
mines,
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Of Nuisances relating to Highways.
And now I am particularly to consider such nuisances as relate
to highways and public houses.
And for the better understanding of those which concern
highways, I shall consider,
1. Such as relate to highways in general.
2. Such as relate to bridges in particular.
For the better understanding of nuisances relating to high
ways in general, I shall examine the following points:
What shall be said to be a highway.
At whose charge and by whom it ought to be repaired.
What shall be said to be a nuisance to the highway.
How such nuisances are to be removed and punished.
What shall be said to be a Highway.
Co. Lit 56.
QmmunU strata
and alia via
ngiuarc sjnoSt'r. 44. ' '
10 Mod. S8S.
Andrews, 143.-

Sect. 1. It is said that there are three kinds of ways: First, a
footway, which is called in Latin, iter: Secondly, a pack and
prime-way, which is both a horse and foot-way, and called in
Latin, actus: Thirdly, a cart-way, which contains the other two,
an(* a'so a cart-way, and is called in Latin, via or aditus; and
this is either common to all men, and then it is called via regia,
or belongs to some city or town, or private person, and then it is
called communis strata.

Palm. 389.
6 Mod. 255.
B. R.H. 315.

^ seemeth that any one of the said ways, which is common to
all the king's people, whether it lead directly to a market-town,
or only from town to town, may properly be called a highway,
and that any such cart-way may be called the king's high-way,
and that a nuisance in any of the said ways is punishable by in(o) c. Elix. 63. dictment in the court-leet; for indictments for (a) stopping horse(6) l Vent. 808. ways, and (6) footways, have often been allowed; and where
2 Kcble, 178. others have been quashed, no other reason has been given for it,
6 Mod. «5.
°ut tnat l',e wav vvas not cal'ed a common way or highway.
(c) 27 Ass. 23.
fcom.i>\e.
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(d) Co Lit. 56
5 Edwi 4. 2. '
(«)3&4W.&
4Burr 1gim

And in (c) books of the best authority, a river common to all
men is cal,ed a highway.

'3 'a'£' ft) down as a general rule, that nuisances to any
way common to all men are inquirable in the leet, and horsecauseys are taken notice of by (e) parliament; and therefore
^ieTe seems to be no reason why any way leading from village to
village, which does not terminate there, but is also a thorough
fare to other towns, may not properly be called a common or
(Y)Kitcben 35 highway, or why a nuisance therein should not be indictable,
Palmer, 389. whether it directly lead to a market-town or not; for since such
2 Roll. 412.
a way lies open to all the king's subjects, a nuisance (f) therein
C*o ^■6480- cannot but be a common nuisance, and if it be not punishable by
Co. Lit 56.
indictment, it would not be punishable at all, inasmuch as it (g)
27 H. 8. 27.
seems to be certain, that it is not punishable by action, because
if
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if one man might bring his action in respect of the possibility of
the damage which he might receive from it, all other men may
do the like, which would introduce a multiplicity of actions; and
therefore the distinction which is taken in some (A) books concerning this matter, seems to be very reasonable, that every way
from town to town may be called a highway, because it is common to all the king's subjects, but that a way to a parish-church,
or to the common fields of a town, or to a private house, or perhaps to a village, which terminates there, and is for the benefit
of the particular inhabitants of such parish, house, or village
only, may be called a private way, but not a highway, because it
beiongeth not to all the king's subjects, but only to some parti
cular persons, each of which, as it seems, may have an action on
the case for a nuisance therein.

097

(Ml Vent 189.
fVenS'sos
3 Keble, ta.
Ld. Ray. 1174.
Salkeld> 359-

Co. Lit. 56.

f But it hath been determined, that a street built upon a per- strange, 1004.
son's own ground is a dedication of the highway so far only as
the public has occasion for it, viz. for a right of passage, and is
not to be understood as a transfer of the absolute possession of
the soil.
Sect. 2. It hath been holden, that if there be a highway in an 1 r. Abr. 390.
open field, and the people have used, time out of mind, when the
ways are bad, to go by outlets on the land adjoining, such' out
lets are parcel of the way; for the king's subjects ought to have
a good passage, and the good passage is the way, and not only
the beaten track; from whence it follows, that if such outlets be Cro. Car. 366.
sown with corn, and the beaten track be founderous, the king's ^J"!^"' 746
subjects may justify going upon the corn.
+ So if one grant a way, and afterwards dig trenches in it to Godb. 52.
the hindrance of the grantee, he may fill them up again. But if
a way which a man has, becomes not passable, or very bad, by
the owner of the land tearing it up with his carts, so that the
same be filled with water, yet he who has the way cannot dig the
ground to let out the water, for he has no interest in the soil.
But in such case he may bring his action against the owner of
the land for spoiling the way, or perhaps he may go out of the
way, upon the land of the wrongdoer, as near to the bad way as
he can.
+ But where a private way is spoiled by those who have a 2 Burr. 38?.
right to pass thereon, and not through the default of the owner
of the land, it seems that they who have the use and benefit of
the way ought to repair it, and not the owner of the soil, unless
he is bound thereto by custom or special agreement.
+ So if I have a private way without a gate, and a gate is hung Liu. 26?.
up, an action lies upon the case, for I have not my way as I had
before.
Sect. 3. It seemeth to be agreed, that an ancient highway cannot be changed without the king's licence first obtained upon a
writ of ad quod damnum, and an inquisition thereon found, that
such a change will not be prejudicial to the public; and it is said,
that

C. Car. 266,
t6Tt jjnrr. 465.
vide note (1)
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that if one change a highway without such authority, he may stop
the new way whenever he pleases. (1)
C. Car. 267.
And it seetneth, that the king's subjects have not such an in
Yelv. 141, lit. terest in such new way as will make good a general justification
to
of their going in it as in a common highway; but that in an
action of trespass brought by the owner of the land against those
who shall go over it, they ought to shew specially, by way of ex
cuse, how the old way was obstructed and the new one set out.

1 Burr. 465.

C. Car. 267.
22 Assize, 93.
1 R. Abr. 390.
Vide Taylor t>.
Whitbread,
Douglas, 745.

Also it is said, that the inhabitants are not bound to keep
watch in such new way, or to make amends for a robbery therein
committed, or to repair it.
■f* And a private act of parliament for inclosing lands, which
vests a power in commissioners to set out new roads by their
award, is equally strong, as to these consequences, as a writ of
ad quod damnum.
Sect. 4. However, it is certain, that a highway may be changed
by the act of God ; and therefore it hath been holden, that if a
water which has been an ancient highway, by degrees change its
course, and go over different ground from that whereon it used to
run, yet the highway continues in the new channel in the same
manner as in the old.
At whose Charge, and by whom, the Highway ought to be
repaired.

(o) 1 R. Abr.
890.
2 T. Rep. 106.

(6) March, 26.
1 Vent. 90. 183.
189.
Sum. 144.
8 H. 7. 5.
1A. Ray. 725.
2T.Rep. 232.

1. What provision is made by the common law concerning this
matter.
2. What by statute.
As to the first of these particulars, viz. What provision has
been made by the common law for the repairs of highways.
Sect. 5. It seems to be agreed, that of common right, the
general charge of repairing all highways lies on the occupiers of
the lands in the parish wherein they are; (a) + And, therefore,
if the inhabitants of a township, bound by prescription to repair
the roads within the township, be expressly exempted, by the
provisions of a road act, from the charge of repairing new roads
to be made within the township, that charge must necessarily
fall on the rest of the parish.
But it is said, that the tenants of the land adjoining are bound
to scour their ditches. (6)
And there is no doubt but particular persons may be burthened with the general charge of repairing the highway in two
cases, viz. in respect of an inclosure of the land wherein it lies;
and in respect of a prescription.
And First, a particular person may be bound to repair a high
way in respect of an inclosure.
Sect,

(1) But now, by St. 55 Geo. 3. c. 78. two jus
tices at a special sessions may divert a highway.

or stop up a useless one, observing the forms set
out in the statute.
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Sect. 6. As where the owner of lands not inclosed, next ad
joining to the highway, incloses his lands on both sides thereof,
in which case he is bound to make a perfect good way, and shall
not be excused for making it as good as it was at the time of the
inclosure, if it were then any way defective ; because, before the
inclosure, the people used, when the way was bad, to go for their
better passage over the fields adjoining, out of the common track,
which liberty is taken away by the inclosure.
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1 R. Abr. 390.
C. Cat. 366.
1 Siderfin, 464.
Sed vide,
1 Burr. 461 to
466. cqntra.
Ld. Raj. 1170.

Sect. 7- Also it hath been holden, that if one inclose land on l Siderfin, 464.
one side, which hath been anciently inclosed of the other side,
he ought to repair all the way, but that if there be not such an
ancient inclosure of the other side, he ought to repair but half
that way.
And it is said, that wherever one is bound to repair a highway
in respect of an inclosure, and lays it open again as it was before,
he shall be freed from the charge of repairing it.
+ So in a writ of ad quod damnum, and inquisition found there- 3 Atk. 7Tt.
upon, after the person hath once made the road, (and it is not ne
cessary the whole new road should go through his own soil,) the
parishioners ought to keep it in repair ; because being discharged
from the repairing of the old road, no new burthen is laid upon
them; their labour is only transferred from one place to another.
But if the new road lies in another parish, the person who sued
out the writ, and his heirs, ought to keep it in repair ; because
as the inhabitants of the other parish gained no benefit from the
old road being taken away, it would be imposing a new charge
upon them, for which they enjoyed no compensation.
+ So also if a highway be inclosed by virtue of a special act of R« ». Fleckparliament for inclosing and dividing common fields, &c. it shall j£!w' 1 Burrcontinue to be repaired by the parish or township, as it was be
fore, unless otherwise directed by the act ; for if he who inclosed
the ground adjoining to the highway were obliged to repair, it
might happen that the expense of repairing would be more than
the value of his allotment.
Secondly, A particular person may be bound to repair a (a) Where the
highway in respect of a prescription, (a)
original ofa way
o
j
r
r
r
/
is accounted for,
the prescription
Sect. 8. It is said, that a corporation aggregate may be com- is destroyed,
pelled to do it by force of a general prescription, that it ought I'g^^j
and hath used to do it, without shewing that it used to do so in 27 Assize, 8.
respect of the tenure of certain lands, or for any other considera- 21 Ed. 4. 38.
tion ; because such a corporation, in judgment of law, never B^?°Jon?r4^
dies, and therefore, if it were ever bound to such a duty, it must 78"p '
needs continue to be always so ; neither is it any plea, that such
corporation have always done it out of charity ; for what it hath
always done, it shall be presumed to have been always bound to
do.
But
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Keilw. 54. a.
Latch. 206.
3 Salk.?7. 381.
6 Mod. 150.
190. 255.
Salk. 357. a.
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But it is said, that a person cannot be charged with such a duty
by a general prescription from what his ancestors have done, be
cause no one is bound to do what his ancestors have done, unless
it be for some special reason, as the having lands descended from
such ancestors, which are holden by such like service, 8ic. Yet
it seems, that an indictment charging a tenant in fee simple with
having used of right to repair such a way ratiotie tenura terra
sua, is certain enough, without adding, that his ancestors, or
those whose estate he hath, have always so done, for that is im
plied in saying, " that lie has always used to do it ratione tenura
sua."
Also an occupier, as such, though at will only, is indictable for
suffering a house standing upon the highway to be ruinous, &c.
and the words ratione tenura, fyc. if added, are surplus.

1 Mod. 112.
SKeble, 301.
1 Venlris, 256.
10 Mod. 150.
384.
14 Mod. 15.
198.409,
Ld. Ray. 745.
922.1164.
Strange, 179.

Sect. 9. However, it seemeth certain, that whether a particu
lar person be bound to repair a highway by inclosure or prescrip
tion, 8tc. yet the parish cannot take advantage of it upon the plea
of " not guilty" to an indictment against them for not repairing
it, but ought to set forth their discharge in a special plea. (1)
As to the Second Particular, viz. At whose charge, and by
whom the highway ought to be repaired by force of t/ie sta
tutes.
The management and care of highways, by the several sta
tutes relative to them, is under the direction of justices of the
peace and surveyors, and the infringement of the several enact
ments punishable mostly by pecuniary forfeitures, recoverable
in a summary way: for the particulars, see Burn's Justice, tit.
" Highways." But as a nuisance to a highway is also an indict
able offence, it is fit in this work to consider,

What shall be said to be a Nuisance to the Highway.
1. What shall be said to be such a nuisance at common law.
2. What by statute.
As to the First Point, viz. What shall be said to be a nuisance
to a highway at common law.
Kitch, 34, 35.

Sect. 10. There is no doubt but that all injuries whatsoever
to any highway, as by digging a ditch, or making a hedge pverthwart it, or laying logs of timber in it, or by doing any other
act

(1) It must appear upon the face of the indict
ment by what right the charge is laid upon the par
ticular division of any parish which is in one

county only. 5 Burr. 2704 ; as that they have re
paired timeout of mind, and 276. B. R. H. 459.
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act which will render it less commodious to the king's people,
are public nuisances at common law. ■
Sect. 1 1 . Also it seemeth to be clear, that it is no excuse j r. Abr. 137.
for one who layeth such logs in the highway that he laid them 265.
only here and there, so that the people might have a passage by
windings and turnings through the logs ; yet it is said to be no 2 R. Abr. 157.
nuisance for the inhabitants of a town to unlade billets, 8tc. in
the street before their houses, by reason of the necessity of the
case, unless they suffer them to continue there an unreasonable
time after they are unloaded. (3)
Sect. 12. There is no doubt but that it is a nuisance at com- 8H.7. s.
mon law to erect a new gate in a highway, as has been more Kitch. 34, 35.
fully shewn.
'
BH.7.5.
Sect. IS. Also it seemeth clear, that it is a like nuisance to
suffer the ditches adjoining to a highway to be foul, by reason
whereof it is impaired ; or to suffer the boughs of trees growing
near the highway to hang over the road, in such a manner as there
by to incommode the passage.
As to the Second Point, viz. What shall be said to be a
nuisance to the highway by statute.
Sect. 1 4. Not only all the abovementioned nuisances, which
are such at common law, are esteemed also nuisances by statute,
but there is also one particular nuisance which is made such by
statute, and doth not seem to be taken notice of by common
law, and that is the drawing of a travelling carriage with more
than six horses in length, (a) the permitting whereof hath occasioned the carrying of such excessive loads in such carriage, that
the weight thereof hath in many places rendered the roads unpassable.

(o) For the
number now^
Sr™^,''ide "
highway acts, Burn, tit.
" Highways."

How such Nuisances are to be removed and punished.
1. In what order hedges and ditches, adjoining to the high
way, ought to be kept.
2. How far all trees and bushes are to be removed from the
highway.
3. In what manner all other annoyances obstructing the high
way are to be removed.
4. How far all persons are punishable for taking away things
made use of for the benefit of the highway.
5: How
(3) A waggoner occupying one side of a public
street, in the city of Exeter, before his warehouse,
in loading and unloading bis waggon so that both
carriages and foot passengers were incommoded
by his cumberoas goods lying in the way, was

held to be rightly convicted ofa common nuisance,
although there was room for carriages and passengefs left on the other side of the street. (R. v.
Russel, 6 E. R. 427.)
•
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5. How far they may be punished for drawing a carriage with
more than five horses in length.
G. How far drivers of carriages are punishable for misbe
haviour.—See Burn's Justice, tit. " Highways."
Sect. 1 5. By the general highway act of 13 Geo. 3. c. 78. s.24.
justices of the peace have a power to present upon their own view,
or by information upon the oath of others, that a highway is out of
repair. This clause is copied from former acts upon the same subKeilw. 34.
ject, and in the exposition of a similar clause it hath been holden,
Dau Vi1
tnat tne Party aga'nst whom such a presentment shall be made
i Black. 467. cannot take any traverse to the want of repair of such highway ;
but it is agreed, that he may plead that some other person ought
to repair the same, and traverse his own obligation to do it.
Neither can I see upon what reason the former opinion is
grounded, that he connot traverse the want of repair of such
highway ; for since the statute expressly saves to every person
who shall be touched by any such presentment his lawful traverse
to the same, as he might have to an indictment of trespass or
forcible entry ; and since it seems clear, that every defendaut to
any such indictment may traverse the whole matter alleged
against him, as hath been shewn more at large, tit. " Forcible
213
b" 21*' Entry," s. 58. why may he not as well have the same benefit in
the present case f And though the record of a justice of peace,
acting by force of any statute as a judge, be not traversable ; yet
it seems hard by such a general rule, to make any record not tra
versable, which, by the express words of the statute which au
thorizes the making of it, is allowed to be traversable ; it is true
indeed, that a presentment in a court-leet is not traversable, un
less it touch the party's freehold ; but I do not see why such a
presentment in pursuance of this statute should have the like
privilege, since the statute hath no mention of such present
ments in courts-leet, but gives the like traverse as is allowed by
law upon any indictment of trespass, &c. (4)
N.B. Thisob"TS"™
former statutes
upon this subJect-

Sect. 16. Also it seems to be implied in the construction of
these (the highway acts) as well as of all other penal statutes, that
n0 one 0l,gnt to be convicted of any offence against them, without having notice of the accusation made against him, and an opportunity of defending himself. And therefore I shall take it for
granted, that generally no one ought to be punished for any
of the abovementioned offences, without being called upon td
answer for himself, and having liberty to traverse the matters
alleged against him : it is true, indeed, that it is generally holden,
that no traverse can be taken against a presentment by a justice
of

(4) It is now determined that the reasoning of
Mr. S. Hawkins is correct; and that a general
traverse may be presented to a presentment of a
justice, that a road is out of repair, made upon his
own view. In tire case of R. v. the Justices
of Wiltshire, (Burr. 1531.) which was an applica
tion for a mandamus to command the justices to

receive a general traverse to a presentment of a
single justice that a road was out of repair, Mr.
J. Yates observed, that there was no jurisdiction
in this kingdom by which a defendant could be
convicted unheard. And the court held that a
presentment was of no more force than an indict
ment, and therefore traversable generally.
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of peace of his own knowledge as to the want of repair ; yet
this opinion seems justly questionable, for the reasons before
alleged.
Sect. 17. However, it is certain, that in all other cases,
whoever is indicted or presented in any court, except a courtleet, for any offence relating to the highways, may traverse the
whole matter alleged against him in such indictment or present
ment.
Sect. 18. But it seemeth to be agreed, that he who is pre- 5H. 7. 4.
sented for such an offence in a court-leet, can only traverse it so j^Jj ^
far as it concerns his freehold, as by charging him with being r<.x Rousscl,
bound to such repairs in respect of the tenure of his lands, &c. 1 Term Rep.
for which purpose it is certain that he may remove it by a certio
rari into the king's bench, and there traverse it.
Sect. 19- Also there is no doubt, but that after conviction, or Anderson, 834.
upon a demurrer or confession, any one may take exceptions to 29ie8«9.25b°
any such indictment or presentment in any court for the want of 2 Keble, 715.
legal form ; but the court in discretion will very rarely suffer a 728man to take such exceptions before such conviction or confes
sion, without a certificate and affidavit that the ways are in good
repair.
Therefore, for the better understanding in what cases it may be
safe to demur to, or confess an indictment or a presentment of
this kind, I shall lay down the following rules concerning them.

Rulesfor Indictments relative to Highways.
Sect. 1. J. That it is (a) safest in every such indictment to
shew both the11
place from which,
and also the place to which,
the
r
"jiij
•
r
way supposed to be out of repair doth lead; yet exceptions tor
want of such certainty have sometimes been (J>) disallowed ; however it seems certain, that there is no necessity to shew (c) that a
highway leads to a market town, because every highway leads
from town to town.

(«)2R. Abr.
Calmer, 420.'
(6)2 Keble,
715. 7S8.
y^*^ bmt44'
2091.
Lucas, 383.
where an objec
tion of this kind is disallowed. lBrownl. 9.
(c) Palmer, 389. i Roll. 412. B. R. H. S16.
Sect. 2. II. That it is necessary (rf) in every such indict- (<0 3 Keb- Miment expressly to shew in what place the nuisance complained
of was done, for which (c) cause an indictment for stopping a (#) e R. Abr.
way at D. leading from D. to C. is not good ; for it is impossible ^ u|
that a way leading from D. should be in D. and no other place °"p'
is alleged.
Sect. 3. III. So also it hath been adjudged, that an indict- Rex «. Gamiinment against the parish of B. for not repairing a road leading ff>y- 33Jerm
from A. to B. is exclusive of B. and therefore bad, and not aided ep"
by a subsequent allegation, " that a certain part of the same
" highway situate in B. is in decay, &c."
Sect. 4.

IV. So also in a presentment the highway must stra. 181.
be Cowp. 111 .
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be alleged to lie in the parish, otherwise the parish is not bound
to repair.
, • ,

Stra. 44.
l^H. BL Rep.
Say«, 119.

Sect. 5. V. But in an indictment for a nuisance, it is not
necessary to mention the termini of a highway. Also if there be
tw0 v'l's m a parish, it is not necessary in an indictment for a
nuisance to shew in which vill the nuisance lies.

Lltcif*i83?4

^ect' ^'
That every 'n<l«ctment ought also certainly to
shew to what part of the highway the nuisance did extend, as
by shewing how many foot in length, and how many foot in
breadth it contained, or otherwise the defendant will neither
know of the certainty of the charge against which he is to make
his defence, neither will the court be able from the record to judge
of the greatness of the offence, in order to assess a fine answer
able thereunto; and upon this ground it hath been adjudged, that
an indictment for stopping a certain part of the king's way at K.
is nought, for the uncertainty thereof.

2 R. Abr. 80,
81.

2 R. Abr. 81.

Sect. 7. VII. Also it hath been resolved, that the place
wherein such a nuisance is alleged, is not sufficiently ascertained
in such an indictment by shewing that it contained so many foot
in length, and so many in breadth, by estimation.

Sayer, 98.
167. 301.

+ Sect. 8. VIII. An indictment for a nuisance in laying
soil in a highway is not bad for want of the length and breadth
of the nuisance being set out. Nor for a nuisance in digging
two grips or ditches in a certain footway. Nor for a nuisance
that a certain highway and bridge are in a ruinous condition.

Salkdd, 359.
+ Sect. 9- IX. That every such indictment must shew, that
6 Modern, 255. the way wherein a nuisance is alleged is a way common to all the
i68ti69*Jrer' king's people: for which cause it hath been resolved, that an in(o) C. Eiiz. 63. dictmeut for a nuisance to a (a) horseway, without adding that it
is a highway, is nought.
(b) See 2 R.
Abr. 83.
1 Ventris, 208.
Popham, 206.
S Keble, 728.
(c) 1 Vent. 208.
S Keble, 28.

Sect. 10. X. And upon the same ground it seemeth also,
that an indictment for a nuisance to a common footway to the
church of D. for (b) all the parishioners of D. is not good ; yet
it (c) seems, that if those last words, viz. " for all parishioners of
D." had been omitted, such an indictment might be main
tained.

B. R.H. 316.

t Sect. 11. XI. That is not necessary to say that it is a high
way for this or that particular kind of carriage ; because if it is
stated to be " a common highway," it shall be intended a highway
for all manner of things.

Aspinda! v.
+ Sect. 12. XII. That in pleading a public highway, it is suf
Brown, 3 Term ficient to say, " that before and at the said time when, &c. there
Rep. 265.
" was, and of right ought to have been, a certain common public
" highway, leading, &c. for all the liege subjects.&c. togo,returu,
" pass, and repass, on foot and on horseback, and with their cattle
" and carriages at all times of the year, &c." without alleging that
it had been a highway from time immemorial.
Sect.
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Sect. 13. XIII. That it is not safe in an indictment against
a common person for not repairing a highway, which he ought to
have done in respect of the tenure of certain lands, barely to say
that he was bound to repair it ratione tenura terra, without adding (a) Noj, 93.
(fl) Sua. (1)
3Keble,855.
+■ Sect. 14. XIV. So also an indictment against a particular
division of a parish, for not repairing a common highway, stating
that the inhabitants thereof, from time whereof the memory of
man is not to the contrary, ought to repair and amend, is not
sufficient; for the parish at large being bound of common right
to repair, it ought to shew by what right the charge was laid on

"Rex v. Great
{j™"8^^,'
s. P.RexT.
Penderryn,
513ermRep"
J"

the particular division.
Sect. 15. XV. Also it is said, that in an indictment against
a (6) bishop, &c. for not repairing a highway, in respect of certain
lands, it ought to be shewn in what capacity he ought to repair it,
because otherwise it cannot be known in what capacity the process
is to be awarded against him.

(fc)3Keb. 68.
vide Vent. 591.
jKebie^M*
Raymond, 181.

Sect. 16. XVI. That in every such indictment the fact al- it Modern, 56,
leged against the defendant must be expressed in such proper 1 Anderson,
terms, that it may clearly appear to the court to have been a pj£nani soe.
nuisance : and for this cause it hath been resolved, that a pre
sentment for diverting a highway is not good, because a highway
cannot be diverted, but must always continue in the same place
where it was, howsoever it be obstructed, and a new way made
in another place.
Sect. 17. XVII. That an indictment against a man for stop- t Roll. Abr.79.
ping a highway in his own land,is good without laying the offence 81*
done vi et armis.
Sect. 18. XVIII. Also it is said, that a presentment, that a jRoii.Abr.79.
highway in such a place is decayed by the defaults of the inha
bitants of such a town, is good without naming any person in
certainty.
Sect. 19. XIX. But it hath been adjudged, that an indict- t Bod, Abr.fil.
ment against particular persons must specially charge them every
one ; for which cause it hath been resolved, that an indictment "'"
against several for not repairing their streets, that they, et eorum
uterque, did not repair them, is not good.
Sect. 20. XX. That the defendants ought not to plead quod Cartt. «s.
wow debent. repurare,
11
Mod. «7S.
r
' without shewing who. ought.
« Mod.
13. .
Sect. 21. XXI. That the defendants shall not be discharged Saikeld, 358.
by submitting to a fine, but a distringas shall go in infinitum till 6 Mod< 163they repair.
f Sect. 22. XXII. That if a parish be situate part in one Rex ». Clifton,
county and the rest in another county, and a highway lying in ^m Rep*
one part be out of repair, an indictment against the inhabitants
of
•
(1) It hath been held, upon consideration, that ratione tenure is sufficient without nut. Strange, 187.
1 Vent. 331.
.
.
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of that part of the parish only is bad ; for the indictment must be
against the whole parish.
Of Nuisances relating to Bridges.
civirter ^9H 3
now ' am m
secon(^ p'ace to consider nuisances rec. is, no town ' lating to bridges in particular ; for the better understanding
nor freeman
whereof I shall examine,
shall be dis
trained to make bridges nor banks, but such as of old time and of right have been accustomed. See also
5 Inst. 701. 1 Burr. 267.
1. How public bridges are to be repaired by the common law.
i. How by the statute.
As to the First Point, I shall consider,
1 . In what manner, and by whom, such bridges are to be re
paired by common law.
fl. In what manner persons bound to such repairs are to be
proceeded against.
As to the first of these particulars, viz. In what manner,
and by whom, public bridges are to be repaired by the common
law.
43 Assize, p. 43.
Sect. 1. It seemeth to be clear, that those who are bound to
Daltoro c. 14. repair gucn bridges must make them of such height and strength,
as shall be answerable to the course of the water, whether it con
tinue in the old channel, or make a new one ; and that they are
not punishable as trespassers for entering on any adjoining land
for such purpose, or for laying thereon the materials requisite for
such repairs.
(a) 2 Inst. 701.
Also it seemeth to be clearly (a) settled, that of common right
C. Car^SM
^e cnar8e °f repairing all common bridges lies upon the county
6 Mod. 337.
wherein they are, unless part thereof be within a franchise ; in
Saik.358,359. which case it is said, that so much as is within the franchise shall
be repaired by those of the franchise.
<f>) 2 Inst. 700.
Sect. 2. Also it seemeth to be (6) certain, that such charge may
S°m 143
^*
uPon a corPorat'on aggregate, either in respect of a speDalton c.'i4. c'a' tenure of certain lands, or in respect of a special prescription.
Far. 54, 55.
and that it may be cast upon any other persons (I) by reason of
such a special tenure, as hath been shewn more at large under
the second general head of the precedent division.
6 Mod. 307. 01
But it is (c) said, that a man shall not be bound to repair a
Salkeld, 359. new bridge built by himself for the common good ; but that the
C. Car. 365.
county
(1) Therefore a tenant at will of a house which
adjoint to a common bridge, although he is not
bound as between landlord and tenant to repair
the house, yet if it become dangerously ruinous to

the necessary intercourse of the bridge, as
at will only, he is bound, by reason of his posses
sion, to repair it, so far as to prevent the public
being prejudiced. Ld.Raym.8d6.
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county shall be bound to repair it, if it become of public con
venience. (2)
+■ Therefore where a particular district rebuilt a foot bridge Burr. 2594.
over a more convenient part of the stream, and converted it into 1 BL Rep. 685.
a bridge for horses, carts, and carriages; as the district was
not bound by custom to build or repair such a bridge, but a foot
bridge only, and as they built a quite different bridge, in a different
place, which proved of common public utility to the county, the
court were unanimous, that the county, and not the district, were
bound to repair it.
As to the second particular, viz. In what manner persons
bound to such repairs are to be proceeded against.
Sect. 3. It seemeth to be clear, (c) that any particular inhabitant
or inhabitants of a county, or tenant or tenants of land charged
to the repairs of such a bridge, may be made defendants to an indictment for not repairing it, and be liable to pay the whole fine
assessed by the court for the default of such repairs, and shall
be put to their remedy at law for a contribution from those who
are bound to bear a proportionable share in the charge ; for the
necessity of the case requires the greatest expedition in cases of
this nature.
Register, 868. S Inst. 700-

(c) l Jon. 273.
Popham, 192.
falkeid'
12 Mod. 198.
4°9804.™85&5'
858*. 1169.
u75- 1249f*N.°b!«5.
Hard. 131.

+ But no action will lie by an individual against the inhabitants Cowp. 687.
of a county, for an injury sustained in consequence of a county
bridge being out of repair.
Sect. 4. Also it hath been (d) resolved, that it is not sufficient
for the defendants to an indictment for not repairing a bridge, to
excuse themselves by shewing either that they are not bound to
repair the whole, or any part of the bridge, without shewing what
other person is bound to repair the same ; and it is said, that in
such case the whole charge shall be laid upon such defendants,
by reason of their ill plea.

(d)2Lev.H2.
J^,*^1^*
8 Mod^iso.
43 Assize, S7.
B- ^jfgg"1"1''
'

Sect. 5. It is said, that where such defendants plead, that A.
B. ought to repair the bridge mentioned in the indictment, and
take a traverse to the charge against themselves, the attorneygeneral in this special case may take a traverse upon a traverse,
and insist that the defendants are bound to the repairs, and tra
verse the charge alleged against A. B. and that an issue ought to
be taken on such second traverse ; and that the attorney-general
may afterwards surmise, that the defendants are bound to repair it,
and that the whole matter shall be tried by an indifferent jury, &c.
+ But the indictment ought to shew what sort of bridge it is,
whether for carts and carriages, or for horses, or foot men only,
And if the duty to repair arise by reason of the tenure of certain
lands, the indictment must shew where those lands lie.
Sect.

See l Sid. 140.
2
ni-

(?) So where a miller built a bridge across a
stream near his mill, through which there was a
public ford before, and the public used the bridge
ZZ2

td- Rayra.
j1^ l8|

ever after it was built, it was held that the countj
was bound to repair,—2 M. and S. 513.
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6 Mod. 307.
Burr. 839.

Sect. 6. It seems, that no inhabitant of a county ought to be
a juror for the trial of an issue, whether the county be bound
to such repairs or not; but it is said, that he may be a good wit
ness. (5)
i
As to the Second Point, viz. In what manner such bridges
are to be repaired by statute.

* Mod70--70*'
A remedy'to repair decayed
bridges.
13 Cole, 33.
Popham, 19«.

Sect' 7' And b? 22 HeD" 8' C' 5' il is enacted' " That *■ jus" l'ces °^ Peace m every shire of this realm, franchise, city, or
" borough, or four of them at the least, whereof one to be of the
"quorum, may inquire, hear, and determine, in their general
„ * - ' r ii _
c
e
u i
•
sessions, or all manner of annoyances or bridges broken hi the
" highways, to the damage of the king's liege people, and to make
" such process and pains upon every presentment afore them, for
*' the reformation of the same, against such as owen to be charged
" for the making or amending of such bridges, as the king's jus* tices of his bench use commonly to do ; or as it shall seem by
" their discretions to be necessary and convenient for the speedy
" amendment of such bridges."

3n£™ ™aJMt
Sect. 8. And by 22 Hen. 8. c. 5. s. 2 and 3. it is further
defaulters.
enacted, " That where it cannot be known and proved what hun" dred, riding, wapentake, city, borough, town or parish, nor what
" person certain, or body politic, ought of right to make such
" bridges decayed, by reason whereof such decayed bridges, for
" lack of knowledge of such as owen to make them, for the most
" part lie long without any amendment, to the great annoyance of
" the king's subjects ; in every such case the said bridges, if they
" be without city or town corporate, shall be made by the inha" bitants of the shire or riding, within which the said bridge de" cayed shall happen to be : and if it be within any city or town
" corporate, then by the inhabitants of every such city or town
" corporate wherein such bridges shall be. And if part of any
" such bridges so decayed happen to be in one shire, riding, city,
" or town corporate, and the other part thereof in another shire,
" riding, city, or town corporate, or if part be within the limits of
" any city or town corporate, and part without, or part within one
" riding, and part within another, that then in every , such case the
" inhabitants of the shires, ridings, cities, or towns corporate,
" shall be charged and chargeable to amend, make and repair
" such part and portion of such bridges so decayed, as shall lie
" and be within the limits of the shire, riding, city, or town cor" porate, wherein they be inhabited at the time of the same de" cays."
Joyces may tax
Sect. 9- And by 22 Hen. 8. c. 5. s. 4. it is further enacted,
ViVe"? Keb."1* " That m every such case where it cannot be known and proved
422.
" what persons, lands, tenements, and bodies politic owen to make
" and repair such bridges, that for speedy reformation and amend" ing of such bridges, the justices of the peace within the shires
" or
(3) The same objection may He against the justices, where they are all interested ; in which case
the trial shall be in the next county. Vide Burrow,

859, 860. Bat by 1 Ann. an inhabitant may be
a witness,
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" or ridings where such decayed bridges being out of cities and
" towns corporate, and if it be within cities or towns corporate,
" then the justices or peace within every such city or town corpo" rate, or four of the said justices at the least, whereof one to be
" of the quorum, within the limits of their several commissions
" and authorities, may call before them the constables of every
" town and parish, being within the shire, riding, city or town
" corporate, as well within liberty as without, wherein such
" bridges or any parcel thereof shall happen to be, or else two of
" the most honest inhabitants within every such town or parish in
" the said shire, riding, city or town corporate, by the discretion
" of the said justices of peace, &c. And at and upon the appear" arice of such constables or inhabitants, the saidjustices of peace,
" &c. with the assent of the said constables or inhabitants, may
" tax and set every inhabitant in any such city, town or parish,
" within the limits of their commissions and authorities, to such
" reasonable aid and sum of money, as they shall think by their
" discretions convenient and sufficient for the repairing, re-edify" ing, and amending of such bridges."
Sect, 10. And by 22 Hen. 8. c. 5. s. 4. " After such taxation
" made, the said justices shall cause the names and sums of every
" particular person so by them taxed, to be written in a roll indented ; and shall also have power and authority to make two
" collectors of every hundred, for collection of all such sums of
" money by them set and taxed; which collectors receiving the
" one part of the said roll indented, under the seals of the said
" justices, shall have power and authority to collect and receive
" all the particular sums of money therein contained, and to dis" train every such inhabitant as shall be taxed, and refuse payment
" thereof, in his lands, goods and chattels, and to sell such dis" tress, and of the sale thereof retain and perceive all the money
" taxed, and the residue (if the distress be better) to deliver to
" the owner thereof."
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Two collectors
•» be niade.
fe^I^d" '"g8'
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Sect. 11. And by 22 Hen. 8. c. 5. 8. 4. " The same justices,
" or four of them, within the limits of their commissions and
" authorities, may also name and appoint two surveyors (a), which (a) The office of
" shall see every such decayed bridge repaired and amended from wrveyon, for
" time to time as often as need shall require, to whose hands the L^?,:!!L<i,0;.C0D~
" said collectors shall pay the said sums of money taxed and by usually annexed
" them received; and that the collectors and surveyors, and every bJ the justices
" of them, and their executors and administrators, and the execu- Jhehlgh cons
" tors and administrators of them, and every of them, from time bles. l Bum,
" to time, shall make a true declaration and account to the justices 8e0" of peace of the shire, riding, city, or town corporate, wherein
" they shall be appointed collectors or surveyors, or to four of
" the same justices, whereof one to be of the quorum, of the
" receipts, payments, and expenses of the said sums of money."
"
"
"
"

Sect. 12. And by 22 Hen. 8. c. 5. s. 4. " If they or any of them
refuse that to do, that then the same justices of peace, or four
of them, from time to time, by their discretions, shall have
power and authority to make process against the said collectors
and surveyors, and every of them, their executors and adminis" trators,
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"
"

trators, and the executors and administrators of every of them,
by attachments under their seals, returnable at the general
sessions of peace : and if they appear, then to compel them to
account, as is aforesaid ; or else if they or any of them refuse
that to do, then to commit such of them as shall refuse to ward,
there to remain without bail or mainprise, till the said declaration and account be truly made."

Justices may
Sect. 13. And by 22 Hen. 8. c. 5. s. 5. it is further enacted,
make process " That where any bridge or bridges lying in one shire or riding,
into every shire.
" and such persons inhabitants, bodies politic, lands or tenements,
" which owen to be charged with the making and amending of
" such bridges lien and abiden in another shire or riding, or
" where such bridges been within any city or town corporate, and
" the persons inhabitants, bodies politic, lands or tenements, that
" owen to make or repair any such bridges lien and been out of
" the said cities and towns corporate, in every such case the jus" tices of peace of the shire, city, or town corporate, within which
" such decayed bridges, or any part thereof, shall happen to be,
" shall have power to inquire, hear, and determine all such annoy" ances, being within the limits of their commissions and autho" rities. And if the annoyance be presented, then to make pro" cess into every shire within this realm, against such as owen to
" make or amend any such bridges so presented before them to
" be decayed, to the annoyance and let of the passage of the
" king's subjects, and to do further in every behalf in every such
" case, as they might do by authority of the said act, in case that
" the persons, &c. which owen to be charged to the amending or
" making of such bridges, &c. were in the same shire, &c. where
" such annoyance shall happen to be."
Which the
Sect. 14. And by 22 Hen. 8. c. 5. s. 5. *' All sheriffs, and
sheritFs shall
"
bailiffs
of liberties and franchises, shall truly serve and execute
serve.
" process as shall come to their hands from the said justices of
" peace, afore whom any presentment shall be had for any such
" annoyance, according to the tenor and effect of the said pro" cess to them directed, &c. on pain to make such fine as shall
" be set on them by the discretion of the said justices."
Sect. 15. But by 22 Hen. 8. c. 5. s. 6. it is provided, " That
" nothing in the said act contained shall be prejudicial to the
" liberties of the five ports, or members of the same."
Cinque ports
excepted,

Sect. 16. And by 22 Hen. 8. c. 5. s. 7. for reformation of an
noyances of bridges within the said ports and members, it is further
enacted, " That the warden, mayors, and bailiffs elected, and
" jurats of the same ports, and every of them, have power and
" authority to inquire, hear, and determine all manner of commou
" annoyances of bridges within the same ports and members, and
" to make such process, pains, taxations, and all other things
" within the same ports and members, as the justices of the peace
" may do in other shires or places out of the same ports, by vir" tue of the said act in every behalf."

Allowance to
collectors.

Sect. 17. And by 22 Hen. 8. c. 5. s. 8. it is further enacted,
" That the said justices, &c. may allow such reasonable costs and
" charges
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" charges to the said surveyors and collectors, as by their discre" tion shall be thought convenient."
Sect. 18. And by 22 Hen. 8. c. 5. s. 9. it is further enacted, Ofroadsatthe
" That such part and portion of the highways in every part of end' of brid8e»" this realm, as well within franchise as without, as lie next adjoin" ing to any ends of any bridges within this realm, distant from
" any of the said ends by the space of three huudred foot, be
" made, repaired, and amended, as often as need shall require ;
" and that the justices of peace in every shire of this realm, fran" chise, city, or borough, or four of them at the least, whereof
" one to be of the quorum, within the limits of their commissions
" and authorities, may inquire, hear, and determine in their
*' general sessions, all manner of annoyances of and in such high" ways, so being and lying next adjoining to any ends of bridges
" within this realm, distant from any one of the ends of such
" bridges three hundred foot, and to do in every thing concerning
" the making, repairing, and amending such highways, &c. in as
" large and ample manner as they might and may do to and for the
" making, repairing, and amending of bridges, by virtue of the
" said act."
In the construction of this statute, the following opinions have
been holden.
Sect. 19. First, That no private bridges are within the purview 1 1nst. ?oi.
thereof, but only such as are common in the highways, where all gjj'odfjSfi
the king's liege people have or may have passage.
256.
Sect. 20. Secondly, That unless the justices of the peace of almt.Toi,
a county, or town, &,c. be four in number, and one of them of 702the quorum, they have no manner ofjurisdiction by virtue of this
statute.
Sect. 21. But it is said, that the justices of the peace of the
county in which such town, being not a county of itself, and
wanting such a number ofjustices, shall lie, may, by virtue of the
6rst clause of the statute, determine all annoyances of bridges
within such town, &c. if it be known what persons in certain are
bound to repair the same : but if it be not known, it seems that
such annoyances are left to the remedy of the common law,
because the clause, which in such case authorizes the justices of
the peace to tax all the inhabitants, seems expressly to confine
the power of taxing the inhabitants of such towns to their own
justices, &c.
Sect. 22. Thirdly, That all householders dwelling in any J Inst. 703.
county or town, &c. whether they occupy any lands or not ; and
also all persons who have lands in their own possession or manurance, whether they dwell in the same county, &c. or not; and
also all bodies politic, either residing in, or having lands in their
own hands in a county, &c. are liable to be taxed as inhabitants,
within the meaning of the statute.
Sect. 23. Fourthly, That the taxation to be made in pnrsu- t lost. 704.
ance of the statute ought to be assessed distinctly on each inha- ™e 1 Kebbitant, and not on a whole hundred, parish, or town, in general.
Sect.
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2 Inst. 701.

Sect. 24. Fifthly, That all privileges of exemptions and dis
charges from contribution to the repairs of decayed bridges,
whether such exemptions were originally derived from charter or
act of parliament, or any other foundation whatsoever, are taken
away by the express words of the statute, " That the justices, &c.
" shall tax and set every inhabitant."

1 Keble, 68.

Sect. 25. It hath been questioned, whether a borough which
hath no bridge within its own limits, be not liable to contribute
to the repairs of a county bridge.

+ Sect. 26. And by 1 Anne, st. I.e. 18. to prevent more money
being raised than is necessary, and to direct the application of
what is raised, it is enacted, " That the justices in sessions shall
" have full power, upon due presentment to them made that any
". bridge within their respective jurisdictions is out of repair, and
" which by them hath usually been or ought to have been re" paired, to assess every town, parish, or place, within their re" spective commissions, in the usual proportions toward the re" pair of bridges, to be levied and collected by the constables, or
" by such other person or persons as the said justices in sessions
" shall direct, and paid by the said collectors to the high con" stables of every hundred, in six days after they shall have re" ceived the same, and the high constables shall in ten days after
" the receipt thereof pay.the same to such persons as the said jus" tices shall in sessions appoint to be treasurers of the same (al(a) A certiorari " lowing the said persons not exceeding three-pence in the
lies upon an
order ofjustices " pound), to be employed and accounted for according to the
concerning a " orders and directions of the said justices for and towards the
private bridge, " amending of such decayed bridges, and the highways at the end of
pursuant to a
private statute ; " such bridges, as need shall require, which assessments shall be
but they ought " levied by distress within ten days after demand ; and every conto return the act " stable or other person who shall neglect to assess, collect, or pay
upon which
their order is " the money as aforesaid, shall forfeit forty shillings, and every
founded. Salt. " treasurer that shall pay any money but by the order of the jus504. And it has " tices as aforesaid shall forfeit five pounds ; and all fines, issues,
been deter
mined, that this " penalties, or forfeitures, upon any presentment or indictment
act of Queen " for not repairing, &c. shall be paid into the hands of the
Anne extends
only to bridges " treasurer for the purposes aforesaid, and not into the exchequer.
" And all questions concerning the repairs aforesaid shall be dewhere the
county is
" termined in the same county wherein they lie, and no presentcharged to re " ment or indictment shall be removed by certiorari (a) out of
pairs, and that
where a private " the county into any other court, except the right of repairing by
person or parish " private persons (or by 5 and 6 Will. & Mary, c. 11. the right
is charged, the " between parishes) came in question, and on which question
6 and 6 Will.
3. c 11. hath " inhabitants are admissible witnesses. The general issue may
allowed the
" be pleaded, and this act, and the 22 Hen. 8. may be given,
granting a
" with any special matter, in evidence, and the plaintiff shall be
certiorari.
Strange 900. " liable to pay double costs."

Vide the next
section, where
the charges are
directed to be
paid out of the
county rate.
Moore, IDS.
1. Hale 181.

The expense
of repairing
bridges to be
rai«-d by a
county rate.

t Sect. 27. It is also enacted by 12 Geo. 2. c 29. s. 13. for the
more easy assessing, levying, and collecting the county rates,
" That no part of the money to be raised and collected in pursu" ance of this act shall be applied to the repairs of any bridges,
" &c. until presentments be made by the respective grand juries,
" at
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at the assize, great sessions, general gaol delivery, or general or
quarter sessions of the peace, held for the county or place, of
the insufficiency, inconveniency, or want of reparation of their
bridges, &c. &c.
t Sect. 28. Also it is further enacted, s. 14. " That when any Justices may
" public bridges, ramparts, banks, or cepts, or other works, are Sj^Dabof
" required to be repaired at the expense of any county or place, bridges!" °
" the justices of the peace at their grand or quarter sessions
" respectively, or the greater part of theni, then and there assem" bled, if they think proper and convenient, after presentment to
" be made as aforesaid of the want of reparation of such bridges,
" ramparts, banks, or cepts, may contract and agree with any per'' son or persons for rebuilding, repairing, and amending the same,
" and all other works which are to be repaired and done by
'* assessment in the respective counties or places, for any term or
" terms of years not exceeding seven years at a certain annual
" sum, payment or allowance for the same ; such contractor or
■" contractors giving sufficient security for the due performance •
" thereof to the clerk of the peace or other officer of the place
" respectively ; and such justices at their respective general or .
" quarter sessions, shall give public notice of their intention of
" contracting as aforesaid ; and such contracts shall be made at
" the most reasonable price proposed ; and all contracts when
" agreed to, and all orders relating thereto, shall be entered in a
" book to be kept by the clerk of the peace or other officer re" spectively for that purpose, and kept among the records of the
" place, to be from time to time inspected by any of the said jus" tices within the limits of their commissions, and by any person
" or persons employed concerning the same without fee or re" ward."
t Sect. 29. It is also further enacted by 14 Geo. 2. c. 33. Justices may
" That the justices of the peace of any county or place, at their Pafc.na.8e *fie
1
•
1
•
* .1 1
,1 adjoining land
" general sessions or general quarter-sessions assembled, or the to rebuild.
" major part of them, shall have power to purchase of, or agree
" or contract with any person or persons, bodies politic or cor" porate, for any piece or parcel of land adjoining or near to any
" county bridge within the limits of their respective commissions,
'* for the more commodious enlarging, or convenient rebuilding
" of the same; which pieces or parcel of land shall not exceed
" one acre in the whole for any such bridge, and shall from time
" to time be paid for by the respective county treasurers out of
" any monies raised or to be raised by virtue of 12 Geo. 2. c. 29" such treasurers being thereunto authorized by orders under the
" hands and seals of the justices at sessions, or the major part of
" them; which lands so purchased shall be conveyed as the said
" justices in sessions shall appoint, in trust, for the uses and pur" poses of enlarging or rebuilding such bridges respectively."
t Sect. 30. It hath been determined, that if the justices at Rex ». Justices
sessions appoint a committee of twelve magistrates to inspect °hire a™xerin*
the state of a county bridge, and to make any new contract for Rep.' 279.
repairing or rebuilding, to be executed by the clerk of the peace,
on behalf of the county, and they afterwards make an order,
adopting the contract for the rebuilding proposed by the com
mittee, which order is executed by the clerk, and confirmed by
the
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the justices at a subsequent sessions, the acts of the committee
are the acts of the sessions, and the authority given to the com
mittee and exercised by them is good.—See further, 43 Geo. S.
c. 29- as to mode of obtaining materials for repairs, and 54
Geo. 3. c. 90. and 55 Geo. 3. c. 143.
Of Nuisances relating to Public Houses.

(a) Palm. 374.
iPSjJj
Cro. Car. 549.
Dalton, c. 7.
^2 Hale
Dalt. c.V* '
Palm. 374.
(e^aim'sr*.

For the better understanding of nuisances relating to public
I shall consider,
1. In what manner they are prevented and restrained by the
common law.
2. In what manner by statute.
As to the First Point, viz. In what manner nuisances re
lating to public houses are prevented and restrained by the com
mon law.
Sect. 1. It seems to be agreed, that the keeper of an inn may,
by the common law, be indicted and fined, as being guilty of a
public nuisance,(a) if he usually harbour thieves, or persons of
scandalous reputation, or (b) suffer frequent disorders in his
nouse* or ta'te exorbitant prices, or set (c) up a new inn in a
place where there is no manner of need of one, to the hindrance
of other ancient and well-governed inns, or (d) keep it in a place
'n re8Pect °^ *ts situation wholly unfit for such a purpose.

(J^ioh.t. 8.
39 H. 6. 18, 19.
9 Coke, 87.
B Ac^sur58'
Cas. 76. 92.
(A)H.P.C.14*
(0 5e'. A i.
(k) P«lm. 374.
ic ftoll.345,346.
case" eJ*

Sect. 2. And it seems also to be clear, that if one who keeps
a common inn, refuse either to receive a traveller as a guest into
his house, or to find him victuals, or (e) lodging, upon his tendering him a reasonable (_/') price for the same, he is not only
liable to render (g) damages for the injury in an action on the
case at the suit of the party grieved, but may also be (A) indicted
anc' nnea<> at the suit of the king. Also it is said, that he may be
compelled by the constable (i) of the town to receive and enter
tain such a person as his guest, and that it is no way (k) material
whether he have any sign before his door or not, if he make it

Blackerby, 169. his common business to entertain passengers.
Cro. Eliz. 623.
Brownlow, 254. Keilw. 50. 11 and 12 Will. 3. c. 15. s. 2. 1 Salk. S88. Moor, 877. 12 Mod. 255.
Clajt 97. Godbolt, 346. Cajtta. 150. Shower, 268.
(1)2 Roll. Ab.
Sect. 3. It seems to have been always clearly (/) agreed, that
84, 85.
ne wno hag an ;nn DV prescription, may lawfully enlarge it upon
the same land which has been used with it, either by erecting
new buildings thereon, or turning stables into chambers of enter
tainment, and that he shall have the same privilege in such new
parts of his house as in any of the old.
(m) 2 Roll. A.
Saik 45
2 Roll. 345.
Pajm. 367.374.
l BuU 109
Salt 45.
Blackerby, 170.
SS'of
Cro. Jae. 528.

Sect. 4. Also it seems to be (*») settled at this day, that any
person may lawfully set up a new inn, unless it be inconvenient
to the public in some of the respects taken notice of in the first
section, and that he has no need of any license from the king for
tms PurPose» f°r tne keeping of an inn is no franchise, but a
lawful trade, open to every subject. But if an inn degenerate
into an alehouse, by suffering disorderly tippling, it shall be
deemed as such.
SeCf.

Oh. 3£.

.
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Sect. 5. But it is said by Dalton, that innkeepers ought to Dalton, 56.
have license, and be bound by recognizance, for keeping good l33, 204,
order, as alehouse-keepers are.
1 Burrow' 22,
Sect. 6. And by the commission of the peace, two justices,
one whereof shall be of the quorum, may inquire of innholders,
and of all and singular other persons, who shall offend in the
abuse of weights and measures, or in the sale of victuals, against
the form of the ordinances in that behalf made.
Sect. 7. By 5 and 6 Edw. 6. c. 25. s. 1.6. and 26 Geo. 2.
c. 31. " None shall be admitted or suffered to keep any com" mon alehouse or tippling-house, except in fairs, but such as
" shall be allowed in the open sessions, or by two justices of
" peace, whereof one to be of the quorum."
Aud upon these clauses the following constructions have been
made.
+ Sect. 8. First, that the exception respecting fairs is made
from the necessity of accommodating the persons who resort to
them, and therefore it seems only to allow the unlicensed sale in
the place where the common fair is held, and not in any private
house which may be within the limits of the town where such
fair is kept, especially where there are licensed alehouses suf
ficient: and those who shall brew such ale or beer, to be sold
by them in fairs, must take care to give notice to the gaugers,
that the same may be surveyed; for though they are exempted
from taking out a license, they must pay the duties of excise.
T Sect. 0. Secondly, That houses at public watering-places,
where they take in lodgers and boarders, coining to use the waters
during the season, and dress their victuals, and supply them with
ale, beer, and other liquors, and entertain their horses, at so
much a day, but sell to no other persons, are not such public
houses as require to be licensed.
t Sect. 10. But by 26 Geo. 2. c. 13. $.11. "No justice of
'.* the peace, being a common brewer of ale or beer, innkeeper or
" distiller, or a seller of or dealer in ale or spirituous liquors, or
" interested in any of the said trades, or being a victualler or
" maltster, shall be capable, or have any power to grant licenses
" for selling ale or beer, or any other liquors, but the same shall

Parker v. Flint,
12 Mix1, 25*'

No justice who
deals in malt or
'^'"ors'siiall
interfere in
fj™^6
s"

" be void."
As to the Second Point, In what manner Public Houses
are restrained by statutes. Both the time and mode of licensing
public houses, and the regulations to be observed in the conduct
of them, are enforced by pecuniary and other penalties, recover
able or inflicted in a summary mode. It is matter which does
not fall properly within the range of this work, we therefore refer
to Bum's Justice, tit. " Alehouses," where the matter is properly
treated and arrauged. Some regulations, however, subject by
statute to indictment, may properly be mentioned here.
Sect. II. By 12 Edw. 2. c. 6. "No officer in city or in
" borough, that by reason of his office ought to keep assizes of
" wines and victuals, so long as he is attendant to that office,
" shall not merchandize for wines nor victuals, neither in gross
** nor

.
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" nor by retail; and if any be convict of such offence, the
" chandize shall be forfeited to the king, and the third part there" of delivered to the party that sued for the same," &c.
t Sect. 70. By 3 Hen. 8. c. 8. " As often as any victualler
" chosen to bear any office within any city, borough, or town" corporate, which for the time that he shall stand and be in
" such office should have the assessing and correction for sett** ing of victuals, that then two discreet and honest persons of the
" same city, borough, or town-corporate, not being victuallers,
" nor any of them being a victualler, shall be chosen by the
" commonalty of the same city, borough, or town-corporate, in
" like form as the said officer shall be chosen; which two per" sons, with the said officer, shall be sworn truly to sess and set
" the prices and assizes of victual there, for the time that any
" such victualler shall abide in the same office : and that then it
" shall be lawful to all and every of the said officers, after the
" same victuals be set and sessed by the same officer, and the
** said two persons, or one of the same two persons, the other
" being absent, to merchant and sell wines, and all other victual
" in gross, and at retail, during the time that he shall be in any
" such office, without any thing therefore to forfeit; the said sta" tute, act, and ordinance of 12 Edw. 2. or any other act or acts,
" ordinance, or statute to the contrary made in any wise notwith" standing."
f Sect. 13. By 21 Jac. 1. c. 21. " All hostlers or innholders
« 8na]l sen tlieir horse-bread, hay, oats, beans, pease, provender,
" and all kinds of victual, both for man and beast, for reasonable
" gain, having respect to the prices for which they shall be sold
" in the markets adjoining, without taking any thing for litter."

Carthew, iso.
" And every hostler and innkeeper in any town or village,
Skinner, 491. " being a thoroughfare, and no city, town-corporate, or marketRon' "a '95 62 " town» wherein any common baker, having been an apprentice
9 Hen. 6. 53. " to the trade for seven years, is dwelling, may make within his
" house horse-bread sufficient, lawful, and of due assize, accord" ing to the price of grain or corn ; any thing in the said statute
" contained to the contrary notwithstanding."
" And if the horse-bread, which any of the said hostlers or inn" holders shall make, be not sufficient, lawful, and of due assize,
" according to the price of grain and corn, as above said; or
" that if any of them shall offend in any thing contrary to. this
" act; the justices of assize, justices of oyer and terminer, jus" tices of the peace in every shire, liberty, or franchise within
" this realm, sheriffs in their' tourns, and stewards in their leets,
" may inquire, hear, and determine the said offences of the said
" hostlers and innholders, who shall be fined, for the first offence,
" according to the quantity of the offence; and for the second
" offence shall be imprisoned for one month; and for the third
" shall stand upon the pillory, 8tc."

t Rol. 39. 79.
M-

Of keeping a Bawdy-house.
The offence of keeping a bawdy-house being of so gross a naHire, and there being also so few questions relating to it worth
considering,
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considering, I shall pass it over with these following observa- 4 Bloc. Com.
tions:
J9. 64.167.
3 Burn, 95.
First, That it comes under the cognizance of the temporal * Ecc- I*wlaw as a common nuisance, not only in respect of its endanger- 3 i^tos
ing the public peace, by drawing together dissolute and de- Salk. 38f.
bauched persons, but also in respect of its apparent tendency *Ld.R«y. 197.
to corrupt the manners of both sexes, by such an open profes- popham^oi)
sion of lewdness.
i Sid. 168. 4io.
Secondly, That a feme covert is punishable for this offence Salklsei?3*
(1) as much as if she were sole, as more fully hath been shewn, 10 Mod. 63.
chapter the first, section 12.
336Thirdly, That a lodger who keeps only a single room for
the use of bawdry, is indictable for keeping a bawdy-house; but
that the bare solicitation of chastity is not indictable.
Fourthly, That offenders of this kind are punishable not
only with fine and imprisonment, but also with such infamous
punishment as to the court in discretion shall seem proper.
Of keeping a Disorderly House.
T As to the offence of keeping an unlicensed house, it is re- Unlicensed
cited by 25 Geo. 2. c. 36. made perpetual by 28 Geo. 2. c. 19. places of enter" That whereas the multitude of places of entertainment for the ^'^^7'""
lower sort of people is another great cause of thefts and robr houses,
beries, as they are thereby tempted to spend their small sub
stance in riotous pleasures, and in consequence are put on
unlawful methods of supplying their wants, and renewing their
pleasures;" in order, therefore, to prevent the said temptation
to thefts and robberies, and to correct as far as may be the habit
of idleness, which is become too general over the whole king
dom, and is productive of much mischief and inconvenience, it is
enacted, " That from and after the 1st day of December, 1752,
" any house, room, garden, or other place kept for public
" dancing, music, or other public entertainment of the like kind,
" in the cities of London and Westminster, or within twenty
" miles thereof, without a license had for that purpose, from the
" last preceding Michaelmas quarter-sessions of the peace, to be
" holden for the county, city, riding, liberty, or division in which
" such house, room, garden, or other place is situate (who are
" hereby authorized and empowered to grant such licenses as
" they in their discretion shall think proper), signified under the
" hands and seals of four or more of the justices there assembled,
" shall be deemed a disorderly house or place: and every such
" license shall be signed and sealed by the said justices in open
" court, and afterwards be publicly read by the clerk of the peace,
" together with the names of the justices subscribing the same ;
" and no such license shall be granted at any adjourned sessions ;
" nor shall any fee or reward be taken for any such license.
" And it shall and may be lawful to and for any constable, or Constables may
" other person, being thereunto authorized, by warrant under the ,e,ze persons.
" hand
(1) Therefore she may have an action for saying that she keeps a bawdy-house. Sayer, 33.
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hand and seal of one or more of his majesty's justices of the
peace of the county, city, riding, division, or liberty where such
house or place shall be situate, to enter such house or place,
and to seize every person who shall be found therein, in order
that they may be dealt with according to law; and every person keeping such house, room, garden, or other place, without
such license as aforesaid, shall forfeit the sum of one hundred
pounds to such person as will sue for the same, and be otherwise punishable as the law directs in cases of disorderly
houses."

f Sect. 2. But by 25 Geo. 2. c. 36. s. 2. it is provided, " That
" in order to give public notice what places are licensed pursuant
" to this act, there shall be affixed and kept up in some noto" rious place over the door or entrance of every such house,
" room, garden, or other place kept for any of the said purposes,
" and so licensed as aforesaid, an inscription in large capital le.t" ters, in the words following, viz. licensed pursuant to act
" OF PARLIAMENT OF THE TWENTY-FIFTH OF KING GEORGE
" the second; and that no such house, room, garden, or other
" place kept for any of the said purposes, although licensed
" as aforesaid,. shall be open for any of the said purposes before
" the hour of live in the afternoon; and that the affixing and
" keeping up of such inscription as aforesaid, and the said limi-;
" tation or restriction in point of time, shall be inserted in, and
" made conditions of, every such license; and in case of any
On breach of " breach of either of the said conditions, such license shall be
conditions li
" forfeited, and shall be revoked by the justices of peace in their
censed revoked. " next general or quarter-sessions, and shall not be renewed; nor
" shall any new license be granted to the same person or persons,
" or any other person on his or their or any of their behalf, or
" for their use or benefit, directly or indirectly, for keeping any
" such house, room, garden, or other place, for any of the pur• poses aforesaid."
Licensed places
to hare an in
scription over
them, and not
to be opened
before five in
the evening.

Places except
ed.

Constable's
duty upon no
tice of persons
keeping a
bawdy-house,
tVc

"
"
"
"
"
"
"
"

t Sect. 3. By 25 Geo. 2. c. S6. s. 3. it is also provided, " That
nothing in this act contained shall extend, or be construed to
extend, to the theatres royal in Drury-lane and Covent-garden,
or the theatre, commonly called the King's Theatre, in the
Hay-market, or any of them; nor to such performances and
public entertainments as are or shall be lawfully exercised and
carried on under or by virtue of letters patent, or license of the
crown, or the license of the lord chamberlain of his majesty's
household; any thing herein contained notwithstanding."

t Sect. 4. And by 25 Geo. 2. c. 36. s. 4. in order to encou
rage prosecutions against persons keeping bawdy-houses, gaming
houses, or other disorderly houses, it is enacted, " That if any
" two inhabitants of any parish or place, paying scot, and bear" ing lot therein, do give notice in writing to any constable (or
" other peace-officer of the like nature, where there is no coxt" stable) of such parish or place, of any person keeping a bawdy-.
" house, gaming-house, or any other disorderly house, in such
" parish or place, the constable, or such officer as aforesaid, so
" receiving such notice, shall forthwith go with such inhabitants
" to
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" to one of his majesty's justices of the peace of the county, city,
" riding, division, or liberty in which such parish or place does
" He; and shall, upon such inhabitants making oath before such
" justice, that they do believe the contents of such notice to be
" true, and entering into a recognizance in the penal sum of
" twenty pounds each, to give or produce material evidence
" against such person for such offence, enter into a recognizance
" in the penal sum of thirty pounds, to prosecute with effect such
" person for such offence at the next general or quarter-session
" of the peace, or at the next assizes to be holden for the county
" in which such parish or place does lie, as to the said justice
" shall seem meet; and such constable, or other officer, shall be The charge* of
" allowed all the reasonable expenses of such prosecution, to be JSd£jQ^'
" ascertained by any two justices of the peace of the county, city, Con»iction to
" riding, division, or liberty where the offence shall have been each of the two
" committed, and shall be paid the same by the overseers of the JJ^aid"^8 the
" poor of such parish or place; and in case such person shall be overseers.
" convicted of such offence, the overseers of the poor of such
" parish or place shall forthwith pay the sum of ten pounds to
" each of such inhabitants; and in case such overseer shall neg" lect or refuse to pay to such constable, or other officer, such
" expenses of the prosecution as aforesaid, or shall neglect or
" refuse to pay upon demand the said sums of ten pounds and
" ten pounds, such overseers, and each of them, shall forfeit to
" the person entitled to the same, double the sum so refused or
*' neglected to be paid."
f Sect. 5. By 25 Geo. 3. c. 36. s. 6. it is further enacted, Persons keeping
" That upon such constable, or other officer, entering into such such bnwdy" recognizance to prosecute as aforesaid, the said justice of the ^"boundover.
" peace shall forthwith make out his warrant to bring the person
" so accused of keeping a bawdy-house, gaming-house, or other
" disorderly house, before him, and shall bind him or her over
" to appear at such general or quarter-session or assizes, there
" to answer to such bill of indictment as shall be found against
" him or her for such offence; and such justice shall and may, if
" in his discretion he thinks fit, likewise demand and take secu" rity for such person's good behaviour in the mean time, and
" until such indictment shall be found, heard, and determined,
" or be returned by the grand jury not to be a true bill."
t Sect. 6. And by 25 Geo. 2. c. 36. s. 7. " In case such con- Constable neg" stable shall neglect or refuse, upon such notice, to go before ,ecting llis
" any justice of the peace, or to enter into such recognizance, or £jo,
*"
" shall be wilfully negligent in carrying on the said prosecu" tion, he shall, for every such offence, forfeit the sum of twenty
" pounds to each of such inhabitants so giving notice as afore" said."
f Sect. 7. And by 25 Geo. 2. c. 36. s. 8. it is recited, " That
whereas, by reason of the many subtle and crafty contrivances of
persons keeping bawdy-houses, gaming-houses, or other disor
derly houses, it is difficult to prove who is the real owner or
keeper thereof, by which means many notorious offenders have yvho shall be
escaped punishment;" and enacted, " That any person who shall deemed keeper
" at any time hereafter appear, act, or behave him or herself as j^!£hjj>lfwdy"
" master
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" master or mistress, or as the person having the care, govern" ment, or management of any bawdy-house, gaming-house, or
" other disorderly house, shall be deemed and taken to be the
" keeper thereof, and shall be liable to be prosecuted and
" punished as such, notwithstanding he or she shall not in fact
" be the real owner or keeper thereof."
Evidence may
t Sect. 8. But by 25 Geo. 2. c. 36. s. 9. it is provided, " That
be given by m- " upon any such prosecution against any person for keeping a
habitant, &c « t>awc|y.house, gaming-house, or other disorderly house, any
" person may give evidence against the defendant, or on behalf
" of the defendant, in such prosecution, notwithstanding his or
" her being an inhabitant or parishioner of the said parish or
" place, or having entered into such recognizance as aforesaid."
No certiorari,
"
"
"
"
"
"
"
"
"

t Sect. 9. And by 25 Geo. 2. c. 36. s. 10. it is further enacted.
That no indictment which shall at any time after the said fir9t
day of June be preferred against any person for keeping a
bawdy-house, gaming-house, or other disorderly house, shall
be removed by any writ of certiorari into any other court; but
such indictment shall be heard, tried, and finally determined,
at the same general or quarter-session or assizes, where suchindictment shall have been preferred (unless the court shall
think proper, upon cause shewn, to adjourn the same), any
such writ or allowance thereof notwithstanding."

5. Gaming.
The vice of gaming may be ranked amongst the offences
against the political economy of the state, inasmuch as it leads
to fraud and thieving among the lower classes, and to ruin with
the opulent. Mr. J. Blackstone says, " It is a kind of tacit con
fession that the company engaged therein do exceed the bounds
of their respective fortunes ; and therefore they cast lots to de
termine upon whom the ruin shall at present fall, that the rest
may be saved a little longer." This is quaintly imagined, but it
is not founded in truth, since it is notorious that the love of
gaming is frequently predominant with those men who have no
thing to gain from success, and every thing to lose from defeat.
It is rather to be sought for in the structure of human nature
which finds happiness in the strong excitement of the passionswar, hunting, political intrigue, gaming, all derive their pleasure
from the same source. When minds of ardent temperament
are not directed to business, but are left to seek employment only
in pleasures, they find the greatest in those pursuits which most
strongly agitate the passions, particularly the passions of expec
tation, hope, and fear. This may account for the conduct of
those who, by the possession of splendid wealth, have already in
their power the means of obtaining all that fortune can supply,
and yet many of whom are addicted to the vice of gaming, even
to the putting in hazard of all their possessions : it is also doubt
less, that others follow in the same track not excited by the same
motives, but by one equally powerful in the human mind, though
more cool, steady, and certain in its operations, namely—avarice;
and whose object is to despoil their unguarded and impassioned
opponents.
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opponents. Others there are also, who, without strong passions,
are carried by the folly of fashion into the same vortex. But
whatever may be the several motives which hurry men to this
baneful evil, certain it is, that it is a vice deep rooted in the
human mind : it has existed in all ages, and in all countries—
savage and civilized: it has infected all ranks; the accomplished
scholar and the untaught savage have equally been its victims.—
But this is rather matter for the moralist than the lawyer.
The people of England seem, by the common law, to have
enjoyed an unrestrained license in all their games and sports.
Their pastimes seemed to be no further restrained by the law than
to prevent them from degenerating into riotous assemblies, in
breach of the peace. (1) It was not until the 33 H. 8. that a
law was made against playing cards and dice by the lower orders.
Indeed in the 1 7 Edw. 4. a severe law was made against playing
at cloish, kaile, halfe bowle, handyn, and hand-out, queke board ;
but this law appears to have had in view the preservation of the
public peace; Edward had just disbanded his armyoniiis return
from his expedition against France, and they were committing
many violent depredations all over the kingdom; by forbidding
these games, it prevented, to a certain extent, their congregating
together to the danger of the public tranquillity.
Since that period several statutes have passed upon the sub
ject of gaming, and the offences in this matter may be classed a3
follows :
Keeping a common gaming-house.
Fraudulent play.
Playing for excessive sums.
Playing at prohibited games.
Stock-jobbing.
Illegal horse-racjng.
The Offence of keeping andfrequenting a Common
Gaming-house.
a
f Sect. \. By 23 Hen. 8. c. 9. s. 11. it is enacted, " That no
manner of person or persons, of what degree, quality, or con«< dition soever he or they be, from the Feast of the Nativity of
" St. John the Baptist now next coming, by himself, factor, de-

The penalty for
maintenance of
Jla^15eaf^c"n"
aw " ganlC4'

*' puty, servant, or other person, shall for his or their gain, lucre,
*' or living, keep, have, hold, occupy, exercise, or maintain, any
" common
(1) An assembly of three persons or more, which onii at the mowing or making a doll or revel mead ;
is not to tbe terror of the people, nor to do some and assemblies of minstrels and their fellows at
act with force and violence against the peace, is certain places and times of the year, allowed by
not unlawful. The watch in London upon mid- ancient custom, are also lawful ; and assemblies to
summer's night ishiwful; and so be such like in play at cards, tables, bowies, clash, bucklers,
other cities and towns. Assemblies be lawful that wasters, half-sword, tennis, quoits, cailcs, or such
be used upon May-day to fetch in May-boughs other games, be likewise, by the common law,
or flowers; and so be assemblies at church ales, tolerable: and assemblies to run at quin-ball,
Whitsun and Mid-summer ales. Assemblies at the sand-bag, base, feet-ball, stool-ball, hand-ball and,
fetching home, setting up, or dancing round a May- such like disports, be likewise lawful. (Pulton,
pole, and assemblies at the bailing of a bull or bear, de Pact R. et R. tit. Riot, p. 261.}
VOL,' U
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" common house, alley, or place of bowling, coytmg, doysh" cayls, half-bowl, tennis, dicing-table, or carding, or any other
" manner of game prohibited by any estatnte heretofore made,
" or any unlawful new game now invented or made or any
" other new unlawful game, hereafter to be invented, found,
*' had, or made, upon pain to forfeit and pay for every day keep" ing, having, or maintaining, or suffering any such game to be
" had, kept, executed, played, or maintained within any such
" house, garden, alley, or other place, contrary to the form and
" effect of this estatute, forty shillings."

The penalty for f Sect. 2. By 35 Hen. 8. c. 9- s. 12. " And also every perh u'se'of un * " 8on usmK anc' naunting any of the said houses and plays, and
lawful games. " there playing, to forfeit for every time so doing, six shillings
" eight-pence."
Magistrates
f Sect. 3. By 33 Hen. 8. c. 9. s. 14. it is further enacted,
may repress on- " That it shall be lawful to all and every the justices of peace in
lawful games, " every shire, mayors, sheriffs, bailiffs, and other head officers
fenders"1411
" within every city, town, and borough within this realm, from
" time to time, as well within liberties as without, as need and
" case shall require, to come, enter, and resort into, all and every
" houses, places, and alleys where such games shall be suspected
" to be holden, exercised, used, or occupied, contrary to the
" form of this estatute : and as well the keepers of the same, as
Further prc-Ti- " a'so *ne Pcr80ns there haunting, resorting, and playing, to take>
sions relating " arrest, and imprison, and them so taken and arrested to keep
hereto, i Geo. 2. « in prison unto such time as the keepers and maintainers of the
c. 28. s. 9.
„ gaj(j p]ayg an(j garnes have found sureties to the king's use, to
" be bound by recognizance or otherwise, no longer to use, keep,
" or occupy any such house, play, game, alley, or place; and
" also that the persons there so found, be in like case bound by
" themselves, or else with sureties, by the discretions of the jus" tices, mayors, sheriffs, bailiffs, or other head officers, no more
" to play, haunt, or exercise from henceforth, in, at, or to any of
" the said places, or at any of the said games."
Searching of
+ Sect. 4. By 33 Hen. 8. c. 9. s. 15. it is further enacted,
unTawfuThemes "
tne mavors' sner»ffs» bailiffs, constables, and other head
be kept. games " officers, within every city, borough, and town within this
" realm, where any such officers shall fortune to be, as well
" within the franchises as without, shall make due search weekly.
" or at the furthest at all times hereafter once every month, in all
" places where any such houses, alleys, plays, or places shall be
" suspected to be had, kept, and maintained ; and if the said
" mayors, sheriffs, bailiffs, constables, and other head officers
" within their cities, boroughs, and towns, as well within fran" chises as without, do not make due search at the furthest once
" every month, if the case so require, according to the tenor of
" this act, and do not execute the same in all things according to
•* the purport and force of the same ; that then every such mayor,
" sheriff, bailiff, constable, or other head officer, to pay and for" feit for every month not making such search, nor executing the
" same, forty shillings."
Persons prohifc
__
. .
r__
bited to play at t Sect. 5. By 33 Hen. 8. c. 9. s. lo. it is enacted, " That no
** manner
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" manner of artificer or craftsman of any handicraft or occupa" tion, husbandman, apprentice, labourer, servant at husbandry,
" journeyman, or servaut of artificer, mariners, fishermen, water" men, or any serving man, shall, from the said Feast of the Na*' tivity of St. John Baptist, play at the tables, tennis, dice, cards,
" bowls, clash, coyting, logating, or any other unlawful game,
** out of Christmas, under the pain of twenty shillings to be for" feit for every time ; and in Christmas to play at any of the said
" games in their masters' houses, or in their masters' pre" sence ; and also that no manner of persons shall at any time
" play at any bowl or bowls in open places out of his garden or
" orchard, upon the pain for every time so offending to forfeit
" six shillings eight-pence ; and that alljustices of peace, mayors,
" bailiffs, sheriffs, and all other head officers, and every of them,
" finding or knowing any manner of person or persons using or
" exercising any unlawful games, contrary to this present statute,
" shall have full power and authority to commit every such of" fender to ward, there to remain without bail or mainprise,
" until such time that they so offending be bounden by obligation
" to the king's use, in such sums of money as by the discretions
" of the said justices, mayors, bailiffs, or other head officers,
" shall be thought reasonable, that they or any of them shall not
" from henceforth use such unlawful games."
f Sect. 6. By S3 Hen. 8. c. 9. 8. 18. it is enacted, " That
" where any such forfeitures shall happen to be found within the
" precinct of any franchise, leet, or lawday, then the lord of the
" same franchise, leet, or lawday, to have the one moiety thereof,
" and the other moiety thereof to any of the king's subjects that
" will sue for the same in any of the king's courts, by action,
" information, bill, or otherwise, in which action or suit the de" fendant shall not be admitted to wage his law, nor any pro" tection nor essoin shall be allowed ; and where such forfeiture
" shall be found out of the precinct of any franchise, leet, or law" day, that the moiety of all such forfeitures shall be to the king
" our sovereign lord, and the other moiety thereof to any the
" king's subjects that will sue for the same, by bill, plaint, ac" tion, information, or otherwise, in any of the king's courts,
" in which suit or action the defendant shall not be admitted to
" wage his law, nor any protection or essoin shall be allowed."

723
unlawful games
outof chrlst"
i Lutw. 133.

Flaying at
bowls. Certain
™f"y
fenders to pri*>b.

Within what
|h™^^y s"*e
*u*cd UUon this
statute, and
JJ^0 *hfal'^"

f Sect. 7. But by 53 Hen. 8. c. 9. s. 21. it is provided. Leases of
*' That if any person or persons have taken by lease, whether it houses where
** be by word, writing, or otherwise, any house, alley, or place, "J^g/j^ used,
" wherein any such unlawful game now is, and at the time of
" such lease made was used, that then every such lessee shall, at
" the liberty of him or them to whom such lease is made, their
" executors, administrators or assigns, from the said Feast of the
" Nativity of St. John Baptist, be utterly void, except it be for
" breach of covenants or agreements, or payment of rent due or
" to be due at the said Feast, or any time before, so that then at
" the same Feast, or within one month next after the same, the
" said lessee give knowledge to such lessor or lessors, their heirs
" and assigns, that he will no longer occupy the same, and that
" then it shall be lawful to the inheritor, lessor, or owner thereof,
3A2
"or
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" or to his heirs and assigns, in the same house, alley, or place,
" to re-enter."
The servant by f Sect. 8. By 33 Hen. 8. c. 9. s. 22. it is also provided,
license may
«• That it shall be lawful for every master to license his or their
master1"' " " servants to plav at cards, dice, or tables with their said master,
" or with any other gentleman repairing to their said master,
" openly in his or their house, or in his or their presence, ac" cording to his or their discretion ; and that it shall be lawful
" to every such servant, for every time so being commanded or
" licensed by his said master, as is aforesaid, to play at cards,
" dice, or tables with his said master, or other gentlemen so to
" him repairing ; any thing in this act to the contrary notwith" standing."
In what cases
t Sect. 9. By 33 Hen. 8. c. {). s. 23. it is also provided,
servants may , " That it shall be lawful to every nobleman and other having
cards"tables' " manor9> lands, tenements, or other yearly profits, for term of
bo»ls,or tennis. " life in his his own right, or in his wife's right, to the yearly
" value of an hundred pounds or above, to command, appoint,
" or license, by his or their discretion, his or their servant^,
" or family of his or their house or houses, for to play within
" the precinct of his or their houses, gardens, or orchards, at
" cards, dice, tables, bowls, or tennis, as well among themselves
" as other repairing to the same house or houses ; and that
" they so playing by commandment, appointment, or license,
" as is aforesaid, shall not incur any danger or penalty contained
" in this act for the same ; this act or any thing therein contained
" to the contrary thereof in any wise notwithstanding."
Certain offences
punishable only
quarteMeasions
or in a leet. '
Kaym. 154.
2 od. 246.

t Sect. 10. By 31 Eliz. c. 5. 8. 7. it is enacted, " That all suits
<« to be pursued upon any statute for using any unlawful game,
" or *°r not using any lawful game, shall be sued and prosecuted
" in the general quarter-sessions of the peace, or assizes, of the
" game county where the offence • shall be committed, or other„ wjge inqUire(j Qf> heard, and determined in the assizes or gene" ral quarter-sessions of the peace of the same county where
" such offence shall be committed, or in the leet within which it
" shall happen, and not in any wise out of the same county
" where such offence shall happen or be committed."

35 Hen. 8.c. 9. t Sect. 11. By 2 Geo. 2. c. 28. s. 9. which recites, " That by
against unlawful the statute S3 Hen. 8. c. 9- no power is given unto the justices
" tual. made ef- of the peace to demand and take from persons found playing con
trary to law, any other security than their own recognizances,
that they or any of them shall not from thenceforth use such un
lawful games, unless such persons are so found playing contrary
to law upon the view of one or more justice or justices of the
peace :" it is further enacted, " That where it shall be proved
" upon the oath of two or more credible witnesses, before any
"justice or justices of the peace, as well as where such justice
" orjustices shall find, upon his or their own view, that any per" son or persons have or hath used or exercised any unlawful
" game contrary to the said statute, the said justice or justices
" shall have full power and authority to commit all and every
" such offender or offenders to prison, without bail or mainprise,
" unless
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unless and until such offender and offenders shall enter into one
or more recognizance or recognizances, with sureties or without,
at the discretion of the said justice or justices of the peace,
that he or they respectively shall not from thenceforth play at
or use such unlawful game."
t Sect. 12. By 18 Geo. 2. c. 34. s. 1. it is recited, "That
whereas, notwithstanding the many good and wholesome laws
now in being now in being for preventing excessive and deceitful
r -ii r
j
.. ^
l i
gaming, many persons of ill fame and reputation, who have no
visible means of subsistence, do keep houses, rooms, and other
places for playing, and do permit persons therein to play at
cards, dice, and other devices, for large sums of money, by
means whereof divers young and unwary persons, and others, are
drawn in to lose the greatest part, and sometimes all their sub
stance; and it frequently happens they are reduced to the ut
most necessities, and betake themselves to the most wicked
courses, which end in their utter ruin : and whereas a certain
pernicious game called roulet, or roly-poly, is daily practised,
and the laws now in being have, by experience, been found in
effectual to put a stop to such pernicious practices :" and there
fore enacted, " That no person or persons, of what condition
" soever, shall keep any house, room, or place for playing, or
" permit or suffer any person or persons whatsoever, within any
" such house, room, or place, to play at the said game of roulet,
" otherwise roly-poly, or at any other game, with cards or dice,
*' already prohibited by the laws of this realm ; and in case any
" person or persons whatsoever shall keep any such house, room,
" or place for playing, or permit or suffer any person or persons
" as aforesaid to play at the said game of roulet, otherwise roly" poly, or at any other game, with cards or dice already prohi" bited by law, such person or persons so offending shall incur
" the pains and penalties, and be liable to such prosecution as
" is directed in and by the statute 12 Geo. 2. c. 28." (a)
"
"
"
"
"
"
"

Nopcr.omi.ail
keep a place for
P1"?"^ ro'->"
poly, or other
game with carda
or dice,

(a) viz. Penalty
of 200i. vide
post.
t Sect. 13. By 18 Geo. 2. c. 34. s. 7. it is enacted, " That no No privilege of
privilege of parliament shall be allowed to any person or per- parliament, &c.
sons whatsoever against whom any prosecution or proceedings
s'.iall be commenced or had, for keeping of any public or common gaming-house, or any house, room, or place for playing
at any game or games prohibited by this or any other act
now in being against excessive or deceitful gaming, any law,
usage, or custom to the contrary in any wise notwithstanding."

t Sect. 14. It is said, that the above statutes do not extend to Dalton, c. 46.
persons who occasionally game in a tavern, or in an inn, nor to
persons who play at bowls in a skittle-ground for their recreation,
or the like, if the house or place be not kept for the known,
avowed, and common purposes of gaming.
t Sect. 15. And a conviction on 33 Hen. 8. c. 9- for playing at Rex ». Clarke,
bowls and. pins called bulrushing, was quashed, because the infor- Cowp.35.
mation did not allege that the playing was not in one of the de
fendant's own orchards, for it is only unlawful sub modo.
) Sect. 16. But it seems, that the keeping of a cockpit is not Rex «. Howell,
on|y 3Keb.510.
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only an indictable offence at common law, but is considered as a
gaming-house within the statute 33 Hen. 8. c. 9- and therefore
on a conviction on an indictment at common law, the court will
measure the fine by inflicting forty shillings for each day, accord
ing to the number of days such cockpit was kept open.
Hex r. Dixon
and his wife,
10 Mod. 335.

+ Sect. 17. It seems also, that an indictment for keeping a
common gaming-house may be found against both husband and
wife ; for it is not the property or ownership of the house that is
in question, but the criminal management of it, in which the
wife may probably have as great, nay a greater share than the hus
band.

Rei v. Clarke,
f. Sect. 1 8. It seems also, that an information stating the deCowp. 36.
fondant to be a labourer, and the offence to have been committed
on such a day in the month of August, &c. is sufficient to main
tain a conviction on 33 Hen. 8. c. 9- s. 16. for it is apparent upon
the face of the record that it was out of Christmas.
Rex ». Clarke,
+ Sect. 19. But it has been decided, that a person playing at
Cowp. 86.
bowls contrary to this statute could be punished as a disorderly
person under the statute 17 Geo. 2. c. 5. s. 2. while that statute
was in force.
The Offence of Fraudulent Gaming.
f Sect. 1. By 16 Car. 2. c. 7. it is recited, " That whereas all
lawful games and exercises should not be otherwise used than as
innocent and moderate recreations, and not as constant trades or
callings to gain a living, or make unlawful advantage thereby;
and whereas by the immoderate use of them many mischiefs and
inconveniences do arise, and are daily found, to the maintaining
and encouraging of sundry idle, loose, and disorderly persons in
their dishonest, lewd, and dissolute course of life, and to the cir
cumventing, deceiving, cousening, and debauching of many of the
younger sort both of the nobility and gentry and others, to the
loss of their precious time, and the utter ruin of their estates and
fortunes, and withdrawing them from noble and laudible employ
ments and exercises :" and enacted, " That if any person or per" sons of any degree or quality whatsoever, at any time or times
" after the nine-and-twentieth day of September, 1664, do or
Deceit! and
" shall, by any fraud, shift, cousenage, circumvention, deceit, or
coiuenagcs in " unlawful device, or ill practice whatsoever, in playing at or with
gaming.
Vin.V. 14.—4. " cards, dice, tables, tennis, bowls, kittles, shovel-board ; or in or
&c.
" by cock-fightings, horse-races, dog-matches, foot-races, or other
" pastimes, game or games whatsoever, or in or by bearing a
" share or part in the stakes, wagers, or adventures, or in or by
" betting on the sides or hands of such as do or shall play, act,
18 Geo. 8. c. " ride, or run as aforesaid, win, obtain, or acquire to him or them34.
" selves, or to any other or others, any sum or sums of money, or
Sec Cowp. 282. " other valuable thing or things whatsoever; that then every perSee 9 Aim. c 14.
" son and persons so offending as aforesaid, shall ipsofacto forfeit
" and lose treble the sum or value of money or other thing or
" things so won, gained, obtained, or acquired ; the one moiety
" thereof to our sovereign lord the king, his heirs and successors,
'* and the other moiety thereof unto the person or persons grieved,
" or
5 Mod. 1. 1.
35.
S3 H. 8. c. 9.
2&.3P.&.M.
c. 9.
See 2 Burr.
1080.

Ch. 3«.

Gaming.

727

"
"
"
"
"
"
"
'*
"
"
**
"
"
"
"

or who shall lose the money or other thing or things so gained ;
so as every such loser or person grieved, in that behalf, do or
shall prosecute and sue for the same within six calendar months
next after such play ; and in default of such prosecution, the
same other moiety to such person or persons as shall or will
prosecute or sue for the same within one year next after the
said six months expired; and that the said forfeitures shall or How to be sued
may be sued for or recovered by action of debt, bill, plaint, or forandrecoinformation, in any of his majesty's courts at Westminster, vered"
wherein no essoin, protection, or wager of law, shall be allowed :
and that all and every such plaintiff or plaintiffs, informer or
informers, shall in every such suit and prosecution, have and recover his and their treble costs against the person offending and
forfeiting as aforesaid, any law, statute, custom, or usage to the
contrary in any wise notwithstanding."

"
"
"
"
"
"
"
"
"
'*
"
"
"
**
"
"
"
"
'«
tf
"

+ Sect. 2. By 9 Ann. c. 14. s. 5. it is further enacted, " That
if any person or persons whatsoever do or shall, by any fraud
or shift, cousenage, circumvention, deceit, or unlawful device
or ill practice whatsoever, in playing at or with cards, dice, or
any the games aforesaid, or m or by bearing a share or part
in the stakes, wagers, or adventures, or in or by betting on the
sides or hands of such as do or shall play as aforesaid, win,
obtain, or acquire, to him or themselves, or to any other or
others, any sum or sums of money, or other valuable thing or
things whatsoever, or shall at any one time or sitting win of any
one or more person or persons whatsoever above the sum or
value of ten pounds; that then every person or persons so winning by such ill practice as aforesaid, or winning at any one time
or sitting above the said sum or value of ten pounds, and being
convicted of any of the said offences upon an indictment or information to be exhibited against him or them for that purpose,
shall forfeit five times the value of the sum or sums of money
or other thing so won as aforesaid ; and, in case of such ill
practice as aforesaid, shall be deemed infamous, and suffer such
corporal punishment as in cases of wilful perjury; and such
penalty to be recovered by such person or persons as shall sue
for the same by such action as aforesaid."

+ Sect. 3. By 9 Ann. c. 14. s. 6. after reciting, ".That divers
lewd and dissolute persons live at great expenses, having no vi
sible estate, profession, or calling, to maintain themselves, but
support those expenses by gaming only," it is further enacted,
" That it shall and may be lawful for any two or more of her
" majesty's justices of the peace in any county, liberty, or city,
" whatsoever, to cause to come or to be brought before them,
• their
., • °respective
.• limits,
•• •.
*f every suchi person or persons within

Any person
^jn&c^bove
10Ji a't 0Ije ,jt_
ting, and conv,c^ed.tlJer^
to. shall forfeit
five times the
jalue'^nf
mou5 anj suga
as in cases of
wilful perjury.

Two justices
may cause person'.wh,0 have
no
estate,
^&visible
^e brought

" whom they shall have just cause to suspect to have no visible before them, and
" estate, profession, or calling, to maintain themselves by, but do they .s,m^ fit'J^.r
" for the most part support themselves by gaming ; and if such
behaviour.
" person or persons shall not make it appear to such justices, that or be committed,
" the principal part of his or their expenses is not maintained by
" gaming, that then such justices shall require of him or them
*' sufficient securities for his or their good behaviour for the space
" of twelve months ; and in default of his or their finding such
" securities,
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" securities, to commit him or them to the common gaol, there
" to remain until he or they shall find such securities as afore" said."

Persons sb findf Sect. 4. By 9 Ann. c. 14. s. 7. " If such person or persons
"^"ulr^for " s0 m,<^'n8 sureties as aforesaid shall, during the time for which
20s. forfeiture- " he or they shall be so bound to the good behaviour, at any one
cognizance.
" time or sitting, play or bet for any sum or sums of money, or
" other thing, exceeding in the whole the sum or value of twenty
" shillings, that then such playing shall be deemed or taken to be
'.' a breach of his or their behaviour, and a forfeiture of the recog" nizance given for the same."
Assaulting, &c.
f Sect. 5. And by 9 Ann. c. 14. s. 8. " For the preventing of
on account of <t
j quarrels as shall and may happen upon the account of
money won at
. » . .
. J
r tr
r
plov, to forfeit
gaming, it is enacted, 1 hat in case any person or persons whatall liis goods, « soever shall assault and beat, or shall challenge or provoke to
priramdtwo " ^8nt» anv 0^eT person or persons whatsoever, upon account of
years.
" any money won by gaming, playing or betting at any of the
" games aforesaid, such person or persons assaulting and beating,
" or challenging or provoking to right, such other person or per" sons upon the account aforesaid, shall, being thereof convicted
" upon an indictment or information to be exhibited against him
or them for that purpose, forfeit to her majesty, her heirs and
u successors, all his goods, chattels, and personal estate whatso" ever, and shall also suffer imprisonment, without bail or main" prise, in the common gaol of the county where such conviction
" shall be had, during the term of two years." (I)
This act shall
f Sect. 6. But by 9 Ann. c. 14. s. 9. it is provided, " That
not extend to t, notnmg jn this act contained shall extend to prevent or hinder
prevent gaming
°
.
. .r
, ,
in any of the
any person or persons from gaming or playing at any of the
queen's palaces " games aforesaid within any of her majesty's palaces of St. James
denc^there &c " or ^mte'la"> during such time as her majesty, her heirs and
•' successors, shall be actually resident at either of the said two*
" palaces ; or in any other royal palaces, where her majesty, her
" heirs or successors, shall be actually resident, during the time '
" of such actual residence ; so as such playing be not in any house,
" lodging, or other part of any of the said palaces, the freehold or
" inheritance whereof is or shall be out of the crown, or is or shall
" be in lease to any person or persons, during such time as such
" freehold and inheritance shall be out of the crown, or such
" lease shall continue, and so as such playing be for ready money
"only."
Court of equity, f Sect. 7. By 18 Geo. 2. t. 34. s. 3. which recites 9 Ann. c. 14.
filed for ll 18 enacted, " That in case any bill or bills shall be brought,
any sum won, " exhibited, and filed, in any court of equity, against any person
may enforce
" or persons, for any sum or sums of money won by any person
inothercausw. " or Persons> it shall and may be lawful for such court wherein
" such bill shall be brought, exhibited, and tiled, to proceed and
" decree thereupon, and enforce such decree or decrees as shall
" be made in pursuance thereof, in the same manner as is prac" tised
(1) Vide this act and decisions on it, ante, title Aggravated Assaults, p. 116.
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" tiscd arid used in other causes, upon bills and answers depend" ing in the courts where such bill shall be so brought and exhi" bited."
Excessive Gaming.
•f Sect. 1. By 16 Car. 2. c. 7. s. 3. " For the better avoiding Prevention of
" and preventing of all excessive and immoderate playing and excessive and
" gaming for the time to come, it is further enacted, that if any g™^,g,ra e
" person or persons shall play at any of the said games, or any
" other pastime, game, or games whatsoever (other than with and
" for ready money), or shall bet on the sides or hands of such as
" do or shall play thereat, and shall lose any sum or sums of
" money, or other thing or things so played for, exceeding the
" sum of one hundred pounds, at any one time or meeting, upon i vent. 253.
" ticket or credit, or otherwise, and shall not pay down the same i
180.
" at the time when he or they shall so lose the same, the party *
'344
" and parties who loseth or shall lose the said monies, or other 1 Lev. 94. '
" thing or things so played or to be played for, above the said 4 Mod. 409.
" sum of one hundred pounds, shall not in that case be bound or
" compelled or compellable to pay or make good the same ; but See Dougl.
" the contract and contracts for the same, and for every part thereof, 714' 715,
" and all and singular judgments, statutes, recognizances, mort" gages, conveyances, assurances, bonds, bills, specialities, pro" mises, covenants, agreements, and other acts, deeds, and secu" rities whatsoever, which shall be obtained, made, given,
" acknowledged, or entered into, for security or satisfaction of or
" for the same, or any part thereof, shall be utterly void and of
" none effect ; and that the said person or persons, so winning
" the said monies or other things, shall forfeit and lose treble the The penalty.
" value of all such sum and sums of money, or other thing or
" things, which he shall so win, gain, obtain, or acquire, above
" the said sum of one hundred pounds; the one moiety thereof
* to our said sovereign lord the king, his heirs and successors,
" and the other moiety thereof to such person or persons as shall
" prosecute or sue for the same within one year next after the
" time of such offence committed ; and to be sued for by action
" of debt, bill, plaint, or information, in any of his majesty's courts
" of record at Westminster, wherein no essoin, protection, or wager
" of law, shall be allowed ; and that every such plaintiff or plain" tiffs, informer or informers, shall, in every such suit and pro" sedition, have and receive his treble costs against the person
" and persons offending and forfeiting as aforesaid, any law, cus" torn, or usage to the contrary notwithstanding."
+ Sect. 2. By 9 Ann. c. 14. it is recited, " That the laws now
in force for preventing the mischiefs which may happen by
gamins; have not been found sufficient for that purpose : thereo
o
m
tr r
*
fore, for the further preventing of all excessive and deceitful
gaming, it is enacted, That all notes, bills, bonds, judgments,
" mortgages, or other securities or conveyances whatsoever, given,
" granted, drawn, or entered into, or executed, by any person or
" persons whatsoever, where the whole or any part of the consi" deration of such conveyances or securities shall be for any money,
" or other valuable tiling whatsoever, won by gaming or playing
" at

"
"
"

Mortgages, &c.
where the consideratlon ** f°r
money won by
gaming, or for
repayment of
mo^ 'g^8'
shall be void.
And where such
XiU^ucuniber
any lands, &c.
they shall dc-
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«« at cards, dice, tables, tennis, bowls, or other game or games
" whatsoever, or by betting on the sides or hands of such as do
" game at any of the games aforesaid, or for the reimbursing or
« repaying any money knowingly lent or advanced for such gaming
" or betting as aforesaid, or lent or advanced at the time and place
" of such play, to any person or persons so gaming or betting as
<< aforesaid, or that shall, during such plaj, so play or bet, shall
u ^ utterly void, frustrate, and of none effect, to all intents and
J , '
,
' .
" purposes whatsoever, any statute, law, or usage to the contrary
« thereof in any wise notwithstanding ; and that where such
" mortgages, securities, or other conveyances, shall be of lands,
" tenements, or hereditaments, or shall be such as encumber or
" affect the same, such mortgages, securities, or other convey" ances, shall enure and be to and for the sole use and benfit of,
" and shall devolve upon, such person or persons as should or
" might have, or be entitled to, such lands, tenements, or heredi" taments, in case the said grantor or grantors thereof, or the per" son or persons so encumbering the same, had been naturally dead,
" and as if such mortgages, securities, or other conveyances, had
*' been made to such person or persons so to be entitled after the
" decease of the person or persons so encumbering the same ; and
" that all grants or conveyances to be made for the preventing of
" such lands, tenements, or hereditaments, from coming to or de" volving upon such persons or persons hereby intended to enjoy
" the same as aforesaid, shall be deemed fraudulent and void, and
* of none effect, to all intents and purposes whatsoever."

f Sect. 3. By 9 Ann. c. 14. s. 2. " Any person or persons
a whatsoever, who shall at any time or sitting, by playing at cards,
" dice, tables, or other game or games whatsoever, or by betting
" on the sides or hands of such as do play at any of the games
" aforesaW» 'ose *° any one or more person or persons so playing
" or betting, in the whole, the sum or value of ten pounds, and
" shall pay or deliver the same or any part thereof, the person or
" persons so losing and paying or delivering the same, shall be
" at liberty, within three months then next, to sue for and recover
" the money or goods so lost and paid or delivered, or any part
*' thereof, from the respective winner or winners thereof, with
" costs of suit, by action of debt founded on this act, to be prose" cuted in any of her majesty's courts of record, in which actions
u or suits no essoin, protection, wager of law, privilege of parlia" ment, or more than one imparlance, shall be allowed ; in which
" action it shall be sufficient for the plaintiff to allege that the
" defendant or defendants are indebted to the plaintiffs, or re" ceived to the plaintiff's use, the monies so lost aud paid, or con" verted the goods won of the plaintiff to the defendant's use,
" whereby the plaintiff's action accrued to him, according to the
" form of this statute, without setting forth the special matter :
and if the losers " an(l m case the person or persons who shall lose such money or
do not sue, &c. *' other thing as aforesaid, shall not, within the time aforesaid,
any other per- « really and bondfide, and without covin or collusion, sue, and with
sons may,
u
prosecute for the money or other thing so by him or them
" lost and paid or delivered as aforesaid, it shall and may be law" ful to and for any person or persons, by any such action or suit
" aa
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"
"
"
"
"
"

as aforesaid, to sue for and_ recover. the •same,
, . and treble
. the
value thereof, with costs or suit, against such winner or winners
as aforesaid ; the one moiety thereof to the use of the person
or persons that will sue for the same, and the other moiety to
the use of the poor of the parish where the offence shall be
committed.

and. recover
with treble
Tal.ue ; one
|^f0^roer° the*
other to the
poor.

"
"
"
"
"
"
"

t Sect. 4. By 9 Ann. c. 14. a. 3. " For the better discovery
of the monies or other things so won, and to be sued for and
recovered as aforesaid, it is further enacted, That all and every
■
»_»_•*/■
, •»
the person or persons, who by virtue of this present act shall
or may be liable to be sued for the same, shall be obliged and
compellable to answer upon the oath such bill or bills as shall
be preferred against him or them for discovering the sum or
sums of money or other thing so won at play as aforesaid."

The person sued
s,iai| answer
jPon oath to
discover the
money won.

"
'*
*'
"
"
"
*
"
"

t Sect. 5. But by 9 Ann. c. 14. s. 4. it is provided, " That, The person who
upon the discovery and repayment of the money or other thing
'4° a '"shall
so to be discovered and repaid as aforesaid, the person or per- indemnified
sons who shall so discover and repay the same as aforesaid, from farther
shall be acquitted, indemnified, and discharged from any further P<«"«t»nieu«or other punishment, forfeiture, or penalty, which he or they
may have incurred by the playing for or winning such money or
other thing so discovered and repaid as aforesaid, any former or
other statute, law, or usage, or any thing in this present act
contained, to the contrary thereof in any wise notwithstanding."

t Sect. 6. By 18 Geo. 2. c. 34. s. 8. "If any person shall
" win or lose at play, or by betting, at any one time, the sum or
" value of ten pounds, or withiu the space of twenty-four hours
" the sum or value of twenty pounds, such persou shall be liable
" to be indicted for such offence within six months after it is
*' committed, either before his majesty's justices of the king's
" bench, assize, gaol-delivery, or grand sessions; and being
" thereof legally convicted, shall be fined five times the value of
" the sum so won or lost, which fine (after such charges as the
" court shall judge reasonable allowed to the prosecutors and
" evidence out of the same) shall go to the poor of the parish or
M place where such offence shall be committed."

"
"
"
"
"
*

Persons losing
lot at one time,
fonfhour^nwj
be indicted ;

and fined five
,llues ,ne v*'ue>

t Sect. 7- But by 18 Geo. 2. c. 34. s. 9. it is provided, " That Offenders disif any person so offending shall discover any other person so ^""j""8 j1'"*
offending, so that such person be thereupon convicted, the person so discovering shall be discharged and indemnified from all
penalties by reason of such offence, if such person so discovering hath not been before convicted thereof, and shall be admitted as an evidence to prove the same."

f Sect. 8. It has been determined, that a wager on a collateral
matter, and not on the event of the game played at, is not within
these statutes ; as where two persons were playing at back-gam
mon, and one of them having touched a man, the other laid him
a wager of a hundred pounds, that havmg touched it he was
bound by the law of the game to play the man. But no action
will

PoPe
cjjSfj^

Brown _
l«soo,
*H. Bl. Rep.
43.
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will lie on a wager respecting the mode of playing an illegal game,
as hazard.

Lynal o. Long+ Sect. 9- So also where A. betted B. that one C. would not
!T\{r|"'
run four m'l?9 >n twenty-one minutes, it was adjudged not within
ls' '• . the statutes, because as C. was not playing at such game, it was
not a wager within the act; for C. might be running for his
amusement, and not to win any bet.
z WUs. 36.

'

+ Sect. 10. It is however decided, that a foot-race, whether the
race be upon a given distance or against a certain time, is a game
prohibited by 9 Ann. c. 1 4.

Brown v. Beck- f Sect. 11. So also a wager, that A. did not find within such
Cowp 282
a t'me a man» wno should carry on foot twenty-four stone weight
ten miles in fifteen hours, has been adjudged a wager within the
statute.
Waiter*
1 Wils/seo.

^ ^cc'* 12seems a'so> tnat cricket is a game within the
statute 9 Ann. c. 14. s. 1.

Blaiton v. Pye, + Sect. 13. So also it has been adjudged, that laying above
Goodburii"' ten Pouno-s uPon a horse-race is an illegal bet within the statutes
Marley,
of 16 Car. 2. c. 7. and 9 Ann. c. 14. for that these statutes ought
2 Sua. H59. to be extended to all sports as well as games, in order to prevent
excessive betting.
Clayton v. Jenf Sect. 14. So also it is determined, that a wager of ten pounds
Black 706
to ^ve Pounc's uPon a horse-race is within the act, although the
race was for a legal plate ; for although five pounds are less than
the sum mentioned in the statute, yet as the loser of the ten
pounds would not be obliged to pay, the wager is bad for want of
mutual risk.
tufte Bi226
^ SecL 15' 11 hath been determined, tnat if two persons play
at cards from Monday evening to Tuesday evening, without any
interruption except for an hour or two at dinner, and one of
them has then won a balance of seventeen guineas, this is won at
one sitting within the statute.
Nocl ' •
Sect. 16. So also it is said, that if above an hundred pounds be
« Show''ibs
'ost llPon l'ck at one sitting, although to several persons, it can
not be recovered.
Anonymous,
8 Mod. is?.

+ Sect. ,17. It seems, that if a loser prefer an indictment against
a wjnner on the statute 9 Ann. c. 14. and the grand jury find the
bill, the court will not permit an information to be filed against
the defendant, although the indictment was quashed, and, of
course, the defendant never tried upon it ; for the grand jury may
find another bill for the same offence.

Rex*. Lookup,
f Sect. 18. It is also settled, that if a defendant be convicted
2 Stra. 1046. on an information on the statute 9 Ann. c. 14. the court can only
give judgment guod convictus est, and cannot set a fine on the of
fender to five times the value, but that an action must be brought
on the judgment to recover the penalty.
t Sect.
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•f* Sect. 19. It is settled, that if one person lend another per- Barjcanv.
son money for the very purpose of gaming with, yet if he take WaLmley,
no written security for it, the lender may recover it back by an 2 Stra" 1249'
action of assumpsit on the implied contract ; for the statute only
makes securities void, and is silent respecting contracts; and per
haps the legislature thought that a very extensive and prejudicial
credit was not likely to be given where no written security could
be legally taken.
+ Sect. 20. So also money paid by A. at the request of B. for 2 Wils. 509.
the amount of a bet which B. had lost to another person, may be
recovered on the implied contract.
+ Sect. 21. And it has been decided, that where a security, as
for instance a bill of exchange, is given for £600. and it appears
that part of it was for money won at play, and part for money
lent at the time and place of play, the contract is divisible, and
the holder may recover for so much as was lent at the time and
place of play.
•f Sect. 22. But a security of any kind given for money won
at play is absolutely void, even in the hands of an innocent indorser, who has bonafide paid value for it, and had no notice that

Robinson v.
jgnd* 1(J78

8 Mod. 57.
^^"y^g '
ug '

it was originally given on an illegal consideration ; and the court
of chancery may order the void security to be given up and can- jjawjon T.
celled, and any money which may have been paid upon it to be shadwell,
refunded.
"
8 Stra. 1249.

The Offence of Gaming, fyc. by playing at Prohibited Games.
t Sect. 1. By 10 and 11 Will. 3. c. 17. s. I. it is recited,
" That whereas several evil-disposed persons, for divers years
last past, have set up so many mischievous and unlawful games,
called lotteries, not only in the cities of London and Westminster,
and in the suburbs thereof, and places adjoining, but in most of
the eminent towns and places in England, and in the dominion of
Wales, and have thereby most unjustly and fraudulently got to
themselves great sums of money from the children and servants
of several gentlemen, traders and merchants, and from other un
wary persons, to the utter ruin and impoverishment of many fa
milies, and to the reproach of the English laws and government,
by colour of several patents or grants under the great seal of Eng
land for the said lotteries, or some of them ; which said grants or
patents are against the common good, trade, welfare, and peace,
of his majesty's kingdom :" for remedy whereof it is enacted,
" That all such lotteries, and all other lotteries, are common
" and public nuisances, and that all grants, patents, and licenses,
" for such lotteries, or any other lotteries, are void and against
"law."
t5ert.fi. By 10 and 11 Will. 3. c. 17. s. 2. it is further
enacted, "That no person or persons whatsoever shall publicly
■
" or privately exercise, keep open, shew, or expose to be played
** at, drawn at, or thrown at, or shall draw, play, or throw at any
" such

Lotteries dc
dared public
nuisances, nnd
"L'
therc"
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" such lottery, or any other tottery, either by dice, lots, cards,
" balls, or any other numbers or figures, or any other way what" soever; and that every person or persons that shall exercise,
" expose, open, or shew to be played, thrown, or drawn at, any
" such lottery, play, or device, or other lottery, shall forfeit for
" every such offence the sum of five hundred pounds, to be re" covered by information, bill, plaint, or action at law, in any of
" his majesty's courts at Westminster, wherein no essoin, wager
'* of law, nor any more than one imparlance, shall be allowed ;
" one third part thereof to the use of his majesty, his heirs and
" successors, one other third part thereof to the use of the poor of
" the parish where such offence shall be committed, and the other
" third part thereof, together with double costs, to the party that
" shall inform and sue for the same ; and the said parties so of" fending shall likewise be prosecuted as common rogues, accord" ing to the statutes in that case made and provided."
f Sect. 3. By 10 and 11 Will. 3. c. 17. s. 3. it is further
tefie*.i2Geo.«. enacted, " That every person or persons that shall play, throw,
c. J8.
" or draw at any such lottery, play, or device, or other lotteries,
" shall forfeit for every such offence the sum of twenty pounds,
" to be recovered by information, bill, plaint, or action at law, in
" any of his majesty's courts at Westminster, wherein no essoin,
" wager of law, nor any more than one imparlance, shall be al" lowed ; one third part thereof to the use of his majesty, his
" heirs, and successors, one other third part thereof to the use of
" the poor of the parish where such offence shall be committed,
" and the other third part thereof, together with double costs, to
" the party that shall inform and sue for the same."
^
Persons setting
+ $ecf. 4. By 9 Ann. c. 6. s. 56. it is further enacted, " That
up such lotteries , '.
.
,
, ,,
,
; ; ~
forfeit toot
the justices 01 the peace, and all mayors, baihfis, head ofheers,
" constables, and other her majesty's civil officers, within their
" respective jurisdictions, are hereby empowered and required to
" use their utmost endeavours to prevent the drawing of any such
" unlawful lottery, heretofore or hereafter to be set up, by all
" lawful ways and means ; and that every person who shall set up,
" or shall, by writing or printing, publish the setting up any such
" unlawful lottery, with intent to have such lottery drawn, shall
" forfeit for every such offence one hundred pounds, to be re" covered by information, bill, plaint, or action at law, in any of
" her majesty's courts at W estminster, wherein no essoin, wager
" of law, nor any more than one imparlance, shall be allowed ;
" one third part thereof to the use of her majesty, ber heirs, and
" sucessors ; one other third part thereof to the use of the poor
" of the parish where such offence shall be committed ; and the
" other third part thereof, together with full costs, to the party
" who shall inform and sue for the same."
"
"
"
"
1

t Sect. 5. By 10 Ann. c. 26. s. 109. it is enacted, " That
every person or persons who shall erect, set up, or keep any
office or place, for making insurances on marriages, births,
christenings, or service, or any of them, or any other office or
place, under the denomination of sales of gloves, of fans,, of
" cards
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" cards, of numbers, of the queen's picture, for the improvement
" of small sums of money, or the like offices or places, under the
" pretence of improving small sums of money, shall forfeit for
* every such offence the sum of five hundred pounds, to be reco" vered, with costs of suit, by action of debt, bill, plaint, or in—
" formation, in any of her majesty's courts aforesaid, wherein no
** essoin, protection, wager of law, nor any more than one impar" lance, shall be allowed ; one third part thereof to the use of
" her majesty, her heirs, and successors, one other third part
" thereof to the use of the poor of the parish of the place where
" the offence shall be committed, and the other third part thereof,
" together with full costs of suit, to the person or persons who shall
" inform or sue for the same ; and every printer or other person
" who shall, by writing or printing, publish the setting up or keep" ing any such office or place under any the denominations afore" said, or like denominations, for the improvement of small sums
" of money, shall, for every such offence, forfeit the sum of one
" hundred pounds, to be recovered and distributed in such man" ner as the penalty last-mentioned is to be recovered and distri" buted ; and every person or persons who in any office or place,
" erected or set up for making insurances on marriages, births,
" christenings, or service, or under any other the denominations
" aforesaid, or any like denominations, for the improvement of
" small sums, shall make or suffer to be made therein any new
" insurances or contracts for new insurances on marriages, births,
" christenings, or service, or receive any payments into any the
" offices or places aforesaid, for improvement of small sums of
*' money, shall forfeit, for every such offence, the sum of one
" hundred pounds, to be recovered and distributed in like man" ner."
+ Sect. 6. By 8 Geo. 1. c. 2. s. 36. it is enacted, " That all
" and every person or persons who shall erect, set up, continue,
" or keep, or shall cause or procure to be erected, set up, con" tinued, or kept, any office or place under the denomination of
" sales of houses, lands, advowsons, presentations to livings, plate,
"jewels, ships, goods, or other things for the improvement of
" small sums of money ; or shall sell or expose to sale any houses,
" lands, advowsons, presentations to livings, plate, jewels, ships,
" goods, or other things by way of lottery, or by lots, tickets, num*' hers, or figures ; or shall make, print, advertise, or publish, or
" cause to be made, printed, advertised, or published, proposals
" or schemes for advancing small sums of money by several per" sons amounting in the whole to large sums, to be divided among
" them by the chances of the prizes in some public lottery or
" lotteries, established or allowed by act of parliament ; or shall de*' liver out, or cause or procure to be delivered out, tickets to the
*' persons advancing such sums, to entitle them to a share of the
" money so advanced according to such proposals or schemes ;
" or shall make, print, or publish, or cause to be made, printed,
" or published, any proposal or scheme of the like kind or nature,
" under any denomination, name, or title whatsoever ; and shall
" be thereof convicted upon the oath or oaths of one or more cre" dible witness or witnesses, by two or more justices of the peace
" for
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" for the county, division, or liberty, where such offence shall be
" committed, or the offender shall be found (which oath such jus" tices of the peace are hereby empowered and required tq ad" minister), the person so convicted shall, for every such offence,
" over and above any former penalties inflicted by any former
" act or acts of parliament made against any private or unlawful
" lotteries, forfeit the sum of five hundred pounds ; one third part
" thereof to his majesty, his heirs, and successors, one other third
" part thereof to the informer, and the remaining third part
*' thereof to the poor of the parish where such offence shall
" be committed; the same to be levied by distress and sale of
" the offender's goods, by warrant under the hands and seals of
" such justices before whom such offender shall be convicted as
" aforesaid; and shall also, for every such offence, by suchjus'* tices be committed to the county gaol, there to remain without
" bail or mainprise for the space of one whole year, and from
" thence till the said sum of five hundred pounds, so forfeited as
Persons^ag« aforesaid, shall be fully paid and satisfied; provided nevertheless,
grieved may ap " that any person who shall think himself or herself aggrieved by
peal to quarter" thejudgnientordetermination of twoormore such justices, in any
" the cases aforesaid, shall have liberty to appeal to the nextquar" ter-sessions to be held for the county, city, or place, where such
" judgment or determination shall be made or given ; and that the
"judgment to be given by the justices at the said next quarter" sessions shall be final."
Persons contriSec!"to forfci"'
double the sum
contributed, one
crown7 Ore other
to the'informer.

"
"
««
"
"
«
"
"
"
"
"

f Sect. 7. By Geo. 1. c. 2. s. 37. it is further enacted, " That
a'* ano* everv person or persons who, after the time aforesaid.,
shall be adventurer or adventurers in, or shall pay any money
or other consideration, or any ways contribute unto, or upon
tne account of any such sales, lotteries, proposals, or schemes
aforesaid, shall forfeit for every such offence double the sum
paid or contributed, to be recovered with costs of suit by action
of debt, bill, plaint, or information, in any of his majesty's courts
of record at Westminster, wherein no essoin, protection, wager
of law, nor any more than one imparlance, shall be allowed ;
one moiety thereof to his majesty, his heirs, and successors, the
other moiety thereof to the person or persons who shall in*form or sue for the same."

Clause to pref Sect. 8. By 9 Geo. 1. c. 19- s. 4. it is further enacted,
teries'b^ing car- " That if any person or persons shall, by virtue or colour of any
ried on in this ." grant or authority from any foreign prince, state, or government
kingdom.
« whatsoever, erect, set up, continue, or keep, or shall cause or
" procure to be erected, set up, continued, or kept, any lottery
" or undertaking in the nature of a lottery, under any denomina," tion whatsoever, or shall make, print, or publish, or cause to
" be made, printed, or published, any proposal or scheme for any
" such lottery or undertaking, or shall within this kingdom sell
*' or dispose of any ticket or tickets in any foreigu lottery, and
" shall be convicted of any the said offences, upon the oath or
'*• oaths of one or more credible witness or witnesses, by two or
" more justices of the peace of the county, division, or liberty
" where such offence shall be committed, or the offender shalj.
" be
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be found (w hich oath such justices of the peace are hereby empowered and required to administer), the person so convicted
shall, for every such offence (over and above any former penalties inflicted by any former act or acts of parliament made
against unlawful lotteries), forfeit the sum of two hundred Penalty.
pounds ; one third part thereof to his majesty, his heirs, and successors, one other third part thereof to the informer, and the remaining third part thereof to the poor of the parish where such
offence shall be committed ; the same to be levied by distress
and sale of the offender's goods, by warrant under the hands
and seals of such justices before whom such offender shall be
convicted as aforesaid, and shall also for every such offence by
such justices be committed to the county gaol, there to remain
without bail or mainprise for the space of one whole year, and
from thence till the said sum of two hundred pounds, so forfeited as aforesaid, shall be fully paid and satisfied.

t Sect. 9- By 9 Geo. 1. c. 19. s. 5. " Provided nevertheless, Appeal to qnar" that any person who shall think, him or herself aggrieved by the ter-sessions.
" judgment or determination of such justices in any the cases
" aforesaid, shall have liberty to appeal to the next quarter-ses" sions to be held for the county, city, or place, where such judg" ment or determination shall be made or given, and that the
"judgment to be given by the justices of the next quarter-ses" sions shall be final."
f Sect. 10. By 6 Geo. 2. c. 35. s. 29. " If any person or per- 2001. penalty on
- sons shall sell, procure, or deliver any ticket, receipt, chance, or persons selling
" number, in or belonging to any foreign lottery or pretended fo- cnance»Bin to" reign lottery, or iu or belonging to any class, part, or division of reign lotteries
" such lottery or pretended lottery, or in or belonging to any *73g2*June'
" undertaking whatsoever in the nature of a lottery, or shall sell,
" procure, or deliver any ticket, receipt, chance, or number in or
" belonging to any duplicate or pretended duplicate of any foreign
" lottery or pretended foreign lottery, or shall receive, or cause
" to be received, any money whatsoever for any such ticket, re" ceipt, chance, or number, or for or in consideration of any ntoney
" to be repaid, in case any ticket or tickets, number or numbers
" in any foreign lottery or pretended lottery, or any class, part,
" or division thereof, shall prove fortunate, and shall be convicted
*' of any of the said offences, upon action of debt, bill, plaint, or
" information, in any of his majesty's courts of record at West" minster (in which no essoin, privilege, protection, or wager of
" law, or more than one imparlance, shall be allowed), or upon
" the oath or oaths, or affirmation or affirmations, of one or more
" credible witness or witnesses, before two or more justices of
" the peace of the county, division, or liberty, where such offence
" shall be committed, or the offender shall be found (which oath
" or affirmation such justices of the peace are hereby empowered
" and required to administer or give), the person so convicted
" shall, for every such offence, forfeit the sum of two hundred
" pounds ; one third part thereof to the use of his majesty, his
" heirs, and successors, one third part thereof to him, her, or
" them who shall sue for the same, or make information of the
vol. 1.
3 b
" offence,
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" offence, and the remaining third part thereof to the poor of the
" parish where such offence shall be committed ; the same (in case
" of conviction before two justices) to be levied by distress and
" sale of the offender's goods, by warrant under the hands and
" seals of such justices before whom such offender shall be con" victed ; and shall also, for every such offence, by the court or
'* by such justices, as the case shall happen, be committed to the
" county gaol, there to remain, without bail or mainprise, for the
" space of one whole year, and from thence till the said sum of
" two hundred pounds so forfeited as aforesaid, shall be fully paid
" and satisfied."
Appeal to the
quarter-ses
sions,

whose deter
mination
be final.
Public a

+ Sect. 11. By 6 Geo. 2. c. 35. s. 30. " Provided nevertheless,
" that any person who shall think him or herself aggrieved, by the
"judgment or determination of such justices in any of the cases
" aforesaid, shall have liberty to appeal to the next quarter-ses" sions to be held for the county, city, or place where such judg" ment or determination shall be made or given, and that the
"judgment to be given by the justices of the next quarter-sessions
" shall be final."

t Sect. 12. By 6 Geo. 2. c. 35. s. 32. it is further enacted,
" That this act shall be deemed and taken to be a public act, of
Limitations of " which all judges and justices are to take notice ; and if any acactions.
" tion or suit shall be brought against any person for what he
" shall do in pursuance of this act, such action or suit shall be
" commenced within six months, and not afterwards ; and such
" persons shall and may plead the general issue, and give this
" and the special matter in evidence."
f Sect. 13. By 12 Geo. 2. c. 28. which recites, "That great
difficulties had arisen upon the methods of conviction of the of
fenders against the said acts of parliament," it is enacted, " That
2001. penalty " if any person or persons shall erect, set up, continue, or keep
on an; offence " any office or place, under the denomination of a sale or sales of
t this act.
'.' houses, lands, advowsons, presentations to livings, plate,jewels,
" ships, goods, or other things by way of lottery, or by lots,
" tickets, numbers or figures, cards or dice ; or shall make, print,
" advertise, or publish, or caused to be made, printed, advertised
" or published, proposals or schemes for advancing small sums of
" money by several persons, amounting in the whole to large
" sums, to be divided among them by chances of the prizes in
" some public lottery or lotteries established or allowed by act of
" parliament, or shall deliver out, or cause or procure to be
" delivered out, tickets to the persons advancing such sums,
" to entitle them to a share of the money so advanced, accord" ing to such proposals or schemes ; or shall expose to sale,
" any houses, lands, advowsons, presentations to livings, plate,
" jewels, ships, or other goods, by any game, method, or device
" whatsoever, depending upon, or to be determined by any lot
" or drawing, whether it be out of a box or wheel, or by cafds
" or dice, or by any machine, engine, or device of chance of any
" kind whatsoever ; such person or persons, and every or either
" of them, shall, upon being convicted thereof before any one jus
" tice
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" tice of the peace for any county, riding, or division, or before
" the mayor, or other justice or justices of the peace for any city
" or town corporate, upon the oath or oaths of one or more
" credible witness or witnesses (which said oaths the said jus" tices of the peace, and mayor, are hereby authorized, empowered
" and required to administer), or upon the view of such justice
" or justices, or the mayor, justice or justices for any city or town
" corporate, or on the confession of the party or parties accused; t(,e same how
" shall forfeit and lose the sum of two hundred pounds, to be to be levied aud
" levied by distress and sale of the offender's goods, by warrant aPPlicd>
" under the hands and seals of one or more justice or justices of
" the peace of such county, riding, division, city or town, where
" the offence shall be committed ; which said forfeitures, when
" recovered, after deducting the reasonable charges of such pro" seeution, shall go and be applied, one third thereof to the
" informer, and the remaining two thirds to the use of the poor
" of the parish where such offence shall be committed, ex" cepting the said two thirds of sucli forfeitures which shall be
" incurred by, and recovered upon, any person or persons within
" the city of Bath, which said two thirds shall go and be applied
" to and for the use and benefit of the poor residing within the
" hospital or infirmary lately erected for the benefit of poor per" sons resorting to the said city for the benefit of the mineral
" waters, after deducting the charges of conviction as aforesaid."
+ Sect. 14. By 12 Geo. 2. c. 28. s. 2. it is enacted, " That the Games within
" games of the ace of hearts, pharaoh, basset, and hazard are, intent ofthe act.
" and are hereby declared to be, games or lotteries by cards
" or dice, within the intent and meaning of the preceding statutes ;
" and that all and every person or persons who shall set up,
" maintain, or keep the said games of the ace of hearts, pharaoh,
" basset, and hazard, shall be subject and liable to all and every
" the penalties and forfeitures in and by this act inflicted upon
" any person or persons who shall erect, set up, continue, or
" keep any of the said games or lotteries in this present act men" tioned ; and shall be prosecuted and convicted, and the penal
*' ties and forfeitures shall be sued for and recovered, in like
" manner as the said penalties and forfeitures are by this act di" rected to be sued for and recovered."
t Sect. 15. By 12 Geo. 2. c. 28. s. 3. it is enacted, " That
all and every person and persons who shall be adventurers in
any of the said games, lottery or lotteries, sale or sales ; or
shall play, set at, stake, or punt at either of the said games or
the ace of hearts, pharaoh, basset, and hazard, and shall be
thereof convicted in such manner and form as in and by this
act is prescribed ; every such person or persons shall forfeit
and lose the sum of fifty pounds, to be sued for and recovered
as aforesaid."
t Sect. 16. By 12 Geo. 2. c. 28. s. 4. it is enacted, a That all
" and every such sale and sales of houses, lands, advowsons, pre"
"
"
"
"
"
"
"

** sentations to livings, plate, jewels, ships, goods, or other things,
" by any game, lottery or lotteries, machine, engine, or other
3 b2
" device

SOI. penalty on
the adventurer5-

s."l^d !oWe"
nes V '
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" device whatsoever, depending upon, or to be determined by
" chance or lot, shall, and are hereby declared to be void to all
" intents and purposes whatsoever : and all such houses, lands,
and lands, &c. " advowsons, presentations to livings, plate, jewels, ships, goods,
■forfeited.
" or other things, set up and exposed to sale in manner and form
" aforesaid, shall be forfeited to such person or persons who" shall sue for the same by action, bill, plaint, or information,
" in any of his majesty's courts of record, or at the assizes for
" any county where the offence shall be committed ; in which
" action, bill, plaint, or information, no essoin, protection, wager
" of law, or more than one imparlance shall be allowed."
Appeal.

f Sect. 17. By 12 Geo. 2. c. 28. s. 5. it is provided, " That
" if any person or persons shall think him, her, or themselves
" aggrieved by the judgment or determination of any justice or
"justices of the peace or mayor as aforesaid, upon any convic" tion of or for any of the offences in this act ; such person or
" persons may appeal from the said judgment of the said justice
" or justices, or mayor, to the next general quarter-sessions of
" the peace for the said county, riding, division, city, or place
" where such person or persons was or were convicted ; but the
" person or persons so appealed shall, and he, she, and they are
" hereby directed to give reasonable notice to the prosecutor or
" prosecutors of such person or persons as shall so appeal, of
" such his, her, or their intention of bringing and prosecuting
" such appeal, and shall enter into a recognizance before some
"justices of the peace for the county, riding, division, city
" or place wherein the conviction or judgment was made or
" given, with two sufficient sureties, on condition to try such
" appeal at the next quarter-sessions which shall be held in and
" for the county, riding, division, city, or place wherein such con" viction or judgment was made or given, next and immediately
" after the bringing such appeal ; and every such appeal and ap" peals shall, by the court at the said next general quarter-ses" sions, to which such appeal and appeals is or are made, be then
" examined, and the matter then finally heard and determined, and
" not afterwards ; and in case such judgment, determination, of
" conviction, as aforesaid, shall be then and there affirmed, the
" party appealing shall pay unto the prosecutor or prosecutors.
" his, her, or their treble costs ; and such prosecutor and prose*" cutors shall have such Temedy for the same, as any defendant
" or defendants hath or have for costs of suit in any other cases
" by law."

Conyictionj.

f Sect. 18. By 12 Geo. 2. c. 28. s. 6. it is provided, " That
" no such conviction made, or judgment given as aforesaid by
" this act, shall be set aside by the said court of quarter-sessions
" for want of form, in case the facts alleged in the said convic" tion shall be proved to the satisfaction of the said court ; nor
" shall such conviction or judgment be removed or removable by
" certiorari, or any other writ or process whatsoever, into any of
'* his majesty's courts of record at Westminster, until such order
'* or other proceedings shall have been first removed to, and
" judgment
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" judgment and determination given and made thereupon, by
" such court of quarter-sessions as aforesaid."
"
"
"
"
"
"
"
"
"
"
"
"
"
"

t Sect. 19. By 12 Geo. 2. c. 28. s. 7- -it is also provided, Record remoToThat no writ of certiorari, or other process, shall issue or be able uP°n lowissuable to remove the record of any such conviction from the •eeur"}said court of quarter-sessions, or to remove any order or other
proceedings taken or made by the said court of quarter-sessions
upon, touching or concerning such conviction, into any of his
majesty's courts of record at Westminster, until the party or
parties against whom such conviction shall be made, before the
allowance of such writ of certiorari, or other process, shall find
two sufficient sureties to become bound to the prosecutor in
the sum of one hundred pounds, with condition to prosecute
the same with effect within six calendar months, and to pay
unto the prosecutor or prosecutors, his, her, or their treble
costs and charges, in case such order or conviction shall be
affirmed."

t Sect. 20. By 12 Geo. 2. c. 28. s. 8. it is enacted, " That if Offender, not
" any person or persons who shall be convicted of erecting, set- ab„a|*"espa,^ ^
" ting up, maintain, or keeping any of the said lotteries, or the imprisoned?
" said games of the ace of hearts, pharaoh, basset, or hazard, or
" therein or in either of them shall adventure, and shall not have
" sufficient goods and chattels whereon to levy the penalties in" flicted by this act, or shall not immediately pay the said penal" ties, or give security for the same ; it shall and may be lawful
" for the said justice or justices, before whom such person shall
" be convicted as aforesaid, to commit such person or persons to
" the common gaol of the county, riding, division, city, or place
" where such offence shall be committed, there to continue and
" remain for any time not exceeding six months."
tSec<.21. By 12 Geo. 2. c. 28. s. 9. it is also enacted, "That Penalty on neg" if any justice of the peace, or any other justice herein-before >ect ofjustices
" described, or mayor of any corporation, shall neglect or refuse to °r mayor3,
" do what is required of him and them by this act ; such justices
" and mayors so neglecting or refusing shall respectively forfeit
" and pay the sum of ten pounds for each offence ; one moiety
" whereof to be paid to any person or persons who shall sue for
" the same, and the other moiety thereof to the poor of the
" parish or place where such offence shall be committed ; and shall
" be recovered with full costs of suits, by action, bill, plaint, or
" information, in any of his majesty's courts of record, or at the
* assizes for any county ; in which action, bill, plaint, or informa" tion, no essoin, protection, or wager of law, nor more than one
" imparlance shall be allowed ; such prosecution being com" menced within six months next after such refusal of such jus" tices or mayor."
"
"
"
"

t Sect. 22. By 12 Geo. 2. c. 28. s. 10. it is provided, " That This act not to
nothing in this act, or in any former acts against gaming con- hinder any
tained, shall extend to prevent or hinder any person or persons ^ere'thc'khV
from gaming or playing at any of the games in this or in any of resides ;
the said former acts mentioned within any of his majesty's
" royal
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" royal palaces, where his majesty, his heirs or successors shall
" then reside."
t Sect1. 23. By 12 Geo. 2. c. 28. s. 11. it is also provided,
nor to a fleet
tbe right to any " That nothing herein contained shall extend, or be in any ways
lands, &c. held " construed, deemed, or taken to extend, or in any sort to affect
by lot.
" or prejudice any estate or interest in, out of, or to, any manors,
" honours, royalties, lands, tenements, advowsons, presentations,
" rents, services, and hereditaments whatsoever, which shall or
" may at any time or times hereafter be according to the laws
" now in being legally allotted to, or held by, or by means of any
" allotment or partition by lots ; but that all persons who now
" are, or that shall hereafter become, really and truly seised as
" part-owners, joint-tenants, and tenants in common of any
" manors, honours, royalties, lands, tenements, advowsons, pre" sentations, rents, services, and hereditaments, shall, and he,
" she, and they, and his, her, and their heirs and assigns is and
" are hereby made and continued capable to accept and take
" such estates and interest, and parts therein, in such and the
" like manner, and to such and the like uses, as he, she, or they
" might, would, or could, have done by, or by virtue or in con" sequence of any lot, scroll, chance or allotment whatsoever,
" had this present act never been made ; any thing herein con*' tained to the contrary thereof notwithstanding."
Limitation of

General issue.

Treble costs.

"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"

f Sect. 24. By 12 Geo. 2. c. 28. s. 12. it is further enacted,
That if any suit or action shall be commenced or prosecuted
against any person or persons for any thing done in pursuance
of this act, every such suit or action shall be commenced within
three calendar months next after the fact was committed, and
not afterwards ; and shall be laid or brought in the county,
city, or place where the cause of action shall arise, and not
elsewhere ; and the defendant and defendants therein shall and
may plead the general issue, and give this act and the special
matter in evidence at the trial to be had thereupon, and that
the same was done in pursuance of, or by the authority of
this act ; and if the plaintiff or plaintiffs shall become nousuited, or discontinue his, her, or their action or actions, suit
or suits, or if upon demurrer judgment shall be given against
the plaintiff or plaintiffs ; the defendant or defendants shall
and may recover treble costs, and have like remedy for the
same, as any defendant or defendants hath or have for costs in
any other cases by law."

t Sect. 25. By 13 Geo. 2. c. 19- s. 9. it is recited, " That
12 Geo. 1. c. 28. whereas a good and wholesome law was made in 12 Geo. 2. for
the more effectual preventing excessive aud deceitful gaming ;
but, contrary to the true intent and meaning thereof, some frau
dulent and deceitful games have been invented, and a certain
game called passage is now daily practised and carried on, to the
ruin and impoverishment of many of his majesty's subjects ;" it
is therefore enacted, " That the said game of passage, and all and
" every other game and games invented, or to be invented, with
* one or more die or dice, or with any other instrument, engine,
" or
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" or device, in the nature of dice, having one or more figures or
" numbers thereon (backgammon and the other games now
" played with the backgammon tables only excepted), are and
" shall be deemed to be games or lotteries by dice within the
" intent and meaning of the preceding statute : and all and every
" person and persons who shall set up, maintain, or keep any
" office, table or place (save and except as in the preceding sta" tute is provided and declared) for the said game of passage, or
" for any other such game or games as aforesaid (backgammon
" and the other games now played with the backgammon tables
" only excepted,) shall severally forfeit, be subject and liable to,
" all and every the penalties and forfeitures in and by the preced" ing statute inflicted upon any person or persons who shall
" erect, set up, continue, or keep any of the games or lotteries
" in the preceding statute mentioned ; and all and every person
" or persons who shall play, set at, stake, or adventure at the
" said game of passage, or at any other such game, as aforesaid
" (backgammon and the other games now played at the back" gammon tables only excepted), save and except as in the pre" ceding statute is provided and declared, he and they respcc" tively shall severally forfeit, be subject and liable to all and
" every the penalties and forfeitures in and by the preceding
" statute inflicted upon" any person or persons who shall play set
" at, stake, or adventure at any of the said games in the pre" ceding statute mentioned ; and all every such offenders respec" tively shall be prosecuted and convicted, and the several penal" ties and forfeitures shall be sued for and recovered and dis" posed of in like manner, and to such uses as the several pcnal" ties and forfeitures in either of such cases are by the preceding
" statute directed to be sued for, and recovered, and disposed of."
"
"
"
"
"
"
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t Sect. 26. By 13 Geo. 2. c. 19. s. 10. it is further enacted,
That in any action, bill, plaint, or information to be brought
or commenced by virtue of this act, no essoin, protection,
wager of law, or more than one imparlance, shall be allowed ;
and that over and above the penalties and forfeitures to be
recovered by virtue of this act, the plaintiff or informer shall
recover his or her double costs."
Double «■»»■

Stock Jobbiii"
f Sect. 1. By 7 Geo. 2. c. 8. it is recited, " That great in
conveniences have arisen, and do daily arise, by the wicked, per
nicious, and destructive practice of stock-jobbing, whereby many
of his majesty's good subjects have been and are diverted from
pursuing and exercising their lawful trades and vocations, to the
utter rum of themselves and their families, to the great discou
ragement of industry, and to the manifest detriment of trade and
commerce ;" for remedy thereof it is enacted, " That all con" tracts and agreements whatsoever, which shall be made or
" entered into by or between any person or persons whatsoever,
" upon which any premium, or consideration in the nature of a
« premium
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" premium, shall be given or paid for liberty to put upon, or to
" deliver, receive, accept, or refuse, any public or joint stock, or
" other public securities whatsoever, or any part, share, or in" terest therein, and also all wagers and contracts in the nature
" of wagers, and all contracts in the nature of puts and refusals,
" relating to the then present or future price or value of any such
" stock or securities as aforesaid, shall be null and void to all
" intents and purposes whatsoever, and all premiums, sum
" or sums of money whatsoever, which shall be given, re" ceived, paid, or delivered, upon all such contracts or agree" ments, or upon any such wagers, or contracts in the nature of
" wagers, as aforesaid, shall be restored and repaid to the person
" or persons who shall give, pay, or, deliver the same, who shall
" be at liberty, within six months from and after the making such
" contract or agreement, or laying any such wager, to sue for
" and recover the same from the person or persons to whom the
" same is or shall be paid or delivered, with double costs of suit,
" by action of debt founded on this act, to be prosecuted in any
" of his majesty's courts of record, in which action no essoin,
" protection, wager of law, or more than one imparlance, shall
" be allowed ; and it shall be sufficient therein for the plaintiff
" to allege, that the defendant is indebted to the plaintiff, or has
" received to the plaintiff's use, the money or premium so paid
" or received, whereby the plaintiff's action accrued to him, ac" cording to the form of this statute, without setting forth the
" special matter."
t Sect. 2. By 7 Geo. 2. c. 8. s. 2. For the better discovery
of the monies or premium which shall be given, paid, or deli
vered, and to be sued for and recovered, as aforesaid, it is further
enacted, " That all and every the person or persons, who, by
" virtue of this present act, shall or may be liable to be sued for
" the same, shall be obliged and compellable to answer upon
" oath such bill as shall be preferred against him or them in
" any court of equity for discovering any such contract or wager,
" and the sum of money or premium so given, paid, or delivered,
" as aforesaid."
t Sect. 3. But by 7 Geo. 2. c. 8. s. 3. it is provided, " That
" the plaintiffs, relators, or informers, in such bill, shall and do
" (at the time of bringing or filing such bill) give good and suffi" cient security to answer and pay the defendants in such bill
" full costs of suit, in case such costs shall be adjudged to the
" defendants, and that no person shall be obliged to appear or to
" answer such bill until such security is given."
t Sect. 4. By 7 Geo. 2. c. 8. s. 4. it is further enacted,
" That all and every person or persons whatsoever, who shall
" enter into, make, or execute, any such contract, bargain or
" agreement, upon which any premium, or consideration in the
" nature of a premium, shall be given or paid for liberty tojiut
" upon, or to deliver, receive, accept, or refuse, any public or
" joint stock, or other public securities whatsoever, or any part,
" share, or interest therein, or any contract or bargain iu the
" nature of puts and refusals, as aforesaid, or shall lay any such
*' wager,
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" wager, or make any such contract in the nature of a wager, as
" aforesaid, (except such person or persons who shall actually and
" bonafide, without covin or collusion, sue and with effect prose" cute for the recovery of the money or premium given, delivered,
" or paid, by him, her, or them, as aforesaid ; and also except
*' such person or persons, who shall voluntarily, before any action
' " or suit commenced, actually and bond fide, without covin or
" collusion, repay or tender, before one or more witness or wit" nesses, such monies or premium as he, she, or they, shall have
" had, taken, received, or been paid, as aforesaid; and also except
" such persons who shall discover such transactions in any court
" of equity,) shall forfeit and pay the sum of five hundred pounds;
" and also all and every brokers, agents, scriveners, or other per" sons negociating, transacting, or writing, any such contract,
" bargain, or agreement, as aforesaid, shall likewise forfeit and
" pay the sum of five hundred pounds ; which said penalties shall
" and may be recovered by action of debt, bill, plaint, or inforraa" tion, in any of his majesty's courts of record at Westminster, in
" which no essoin, privilege, protection, or wager of law, or more
* than one imparlance, shall be allowed ; one moiety thereof to
" the use of his majesty, his heirs and successors, and the other
" moiety thereof to the use of him, her, or them, who shall sue
" for the same."
t Sect. 5. By 7 Geo. 2. c. 8. s. 5. " For preventing the evil
" practice of compounding or making up differences for stocks or
" other securities bought, sold, or at any time hereafter to be
" agreed so to be, it is further enacted, That no money or other
" consideration whatsoever (except as herein-after is provided)
" shall be voluntarily given, paid, had, or received, for the com" pounding, satisfying, or making up any difference for the not
" delivering, transferring, having, or receiving any public or joint
" stock, or other public securities, or for the not performing of
" any contract or agreement so stipulated and agreed to be per" formed ; but that all and every such contract and agreement
" shall be specifically performed and executed on all sides, and
" the stock or security thereby agreed to be assigned, transferred,
" or delivered, shall be actually so done, and the money, or other
*' consideration thereby agreed to be given and paid for the same,
" shall also be actually and really given and paid ; and all and every
" person and persons whatsoever, who shall voluntary compound,
" make up, pay, satisfy, take, or receive, such difference money,
" or other consideration whatsoever, for the not delivering, trans'' ferring, assigning, having, or receiving such stock, or other
" security, so to be agreed to be delivered, transferred, assigned,
" had, or received, as aforesaid (except in the manner herein-after
" provided), shall forfeit and pay the sum of one hundred pounds,
" to be recovered by action of debt, bill, plaint, or information, in
" any of his majesty's courts of record at Westminster, in which no
" essoin, privilege, protection, or wager of law, or more than one
" imparlance, shall be allowed ; one moiety thereof to the use of
" his majesty, his heirs and successors, and the other moiety there" of to the use of him, her, or them, who shall sue for the same."
t Sect. 6. But by 7 Geo. 2. c. 8. s. 6. it is provided, " That
" no
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" no person or persons, who shall sell any public or joint stock,
" or otner Puhlic securities, to be delivered and paid for on a
" certain day, and which shall be refused or neglected to be paid
" for according to such agreement, shall be obliged to transfer
« the same ■ DUt jt shall and may be lawful for such person or
" persons to sell such stock or other securities, which shall be so
" refused or neglected to be paid for, to any other person or per" sous, for the best price which can be obtained ; and after such
'* sale to receive (if the parties can agree) or to recover, as afore" said, from the person or persons who first contracted for the
" same, all the damage which shall be sustained thereby."

Stock bought,
andnottranstime*1 rcfixed
the buyer may
purchase other
veThisdama c°s~

t Sect. 7. And by 7 Geo. 2. c. 8. s. 7. it is provided also,
" That it shall and may be lawful to and for any person or per" sons, wn0 shall buy anv PUDnc or joint stock, or other public
" securities, to be accepted and paid for on a future day, and
« which shall be refused or neglected to be transferred, to buy the
" ^e quantity 0I" such stock, or other public securities, of any
" other person or persons, at the current market price, and to re" cover and receive, after such purchase and acceptance (if the
" parties can agree), from the person or persons who first con" traded to sell or deliver the same, the damage which shall be
" sustained by reason of the not delivering or not transferring such
" stock or other securities ; any thing in this act, or any law, usage,
" or custom, to the contrary notwithstanding."

Five hundred
pounds penalty
sdlin/stockof
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+ Sect. 8. By 7 Geo. 2. c. 8. s. 8. after reciting, that " it is
a frequent and mischievous practice for persons to sell and dispose
°^ stocks, or other securities, of which they are not possessed,"
it is further enacted, " That all contracts and agreements whatso" eVer' wmcn sna" made or entered into for the buying, selling,
" assigning, or transferring, of any public or joint stock or stocks,
" or other public securities whatsoever, or of any part, share, or
" interest therein, whereof the person or persons contracting or
" agreeing, or on whose behalf the contract or agreement shall
" be made, to sell, assign, and transfer the same, shall not, at the
" time of making such contract or agreement, be actually pos" sessed of, or entitled unto, in -his, her, or their own right, or in
" his, her, or their own name or names, or in the name or names
" of a trustee or trustees to their use, shall be null and void to all
" intents and purposes whatsoever; and all and every person and
" persons whatsoever, contracting or agreeing, or on whose
" behalf, and with whose consent, any contract or agreement shall
" be made, to sell, assign, or transfer, any public or joint stock
" or stocks, or other public securities, whereof such person or
" persons shall not, at the time of making such contract or agree" ment, be actually possessed of, or entitled unto, in his, her, or
" their own name or names, or in the name or names of a trustee
One hundred " or trustees to their use, or their own right as aforesaid, shall
pounds penalty « forfeit and pay the sum of five hundred pounds, to be recovered
go^Tingsuch " bv action of debt, bill, plaint, or information, in any of his
contract.
" majesty's courts of record at Westminster, in which no essoin,
" privilege, protection, or wager of law, or more than one impar" lance, shall be allowed ; one moiety thereof to the use of his
" majesty, his heirs and successors, and the other moiety thereof
" to
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" to the use of him, her, or them, who shall sue for the same ;
" and all and every broker or brokers, agent or agents, who shall
" negociate, transact, or intermeddle, in the making or procuring
" to be made any such contract or agreement as aforesaid, and
" shall know that the person or persons, by whom or on whose
" behalf such contract or agreement shall be made, is or are not
" possessed of, or entitled unto, the stock or security concerning
which such coutract or agreement shall be made, in his, her, or
" their own name or names, or in the name or names of a trustee
" or trustees for their use or right, shall, for every such offence,
" forfeit and pay the sum of one hundred pounds, to be recovered
" by action of debt, bill, plaint, or information, in any of his
" majesty's courts of record at Westminster, in which no essoin,
" privilege, protection, or wager of law, or more than one impar" lance, shall be allowed; one moiety thereof to the use of his
" majesty, his heirs and successors, and the other moiety thereof
" to the use of him, her or them, who shall sue for the same."
t Sect. 9. By 7 Geo. 2. c. 8. s. 9. " All and every broker or All contracts
" brokers, or other person or persons, who shall negociate or act {j^'^teredTu
" as a broker receiving brokerage in the buying, selling, or other- ti™ Joker's
" wise disposing of any of the said public or joint stocks, or other book.
" public securities, shall respectively keep a book of register,
" which shall be called The Broker's Book ; in which said book
" he and they shall fairly, justly, and truly enter, all contracts,
" agreements, and bargains, that he or they shall from time to
" time make between any person or persons whatsoever, on the
" day of the making such contract or agreement, together with
* the names of the principal parties, as well buyers as sellers, and
" also the day of making such contract or agreement, to the in—
" tent and purpose that such broker or brokers, and other person
" or persons acting or negociating as such as aforesaid, shall,
** from time to time, produce such book or register when there" unto lawfully required ; and in case such broker or brokers, or
" any other who shall negociate or act as a broker as aforesaid,
" in relation to any the said matters, shall not keep such book or
" register, or shall wilfully omit to enter therein fairly, justly, and
" truly, any such contract, bargain, or agreement, as aforesaid, he on penally of
" or they shall, for every such offence or omission, forfeit and pay f°1'jj°read' 0<~
" the sum of fifty pounds, to be recovered by action of debt, bill,
" plaint, or information, in any of his majesty's courts of record
" at Westminster, in which no essoin, privilege, protection, or
" wager of law, or more than one imparlance, shall be allowed ;
" one moiety thereof to the use of his majesty, his heirs and suc" cessors, and the other moiety thereof to the use of him, her, or
" them, who shall sue for the same."
f Sect. 10. But by 7 Geo. 2. c. 8. s. 10. it is provided " That Accountant of
" nothing in this act contained shall extend, or be construed to the chancery
" extend, to any contracts or agreements for the purchase or sale
ns bc'
" of stock, annuities, or other public securities, to be made with
" the privity of the accountant-general of the court of chancery, in
" pursuance of any decree or order of the said court; but that all
* such contracts and agreements may be made and performed in
" the same manner as they might have been if this act had never
" been made."
t Sect.
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This act not to
fromYendi"0""
money on
public stocks,
re-Setiver'
thereof onrepayment of the
money lent.

-j. Sect, n. And by 7 Geo. 2. c. 8. s. 11.4 it is provided also,
" Tnat notning m tnis act sna11 extend, or be construed to extend,
" to hinder or prevent any person or persons from lending any
" sam or sums of money on any public or joint stock, or other
" PUDnc securities whatsoever, or any part, share, or interest
" therein, or to prevent or hinder any defeasance, contract, or
« agreement, being made and entered into for the re-delivering,
.„ a8Signing, or transferring, such public or joint stock, or other
" public securities, or any part, share, or interest therein, upon
" the repayment of the sum or sums of money which shall have
" been lent and borrowed thereupon, with interest for the same,
" so as no premium or other consideration whatsoever be paid
" to, or received by, the person or persons lending such money,
" for or in consideration of such loan, more than legal interest."

Jaques v.
Rt-"' VoVa B1

f Sect. 12. It is said, that if money be paid by a party to a
stockjobbing transaction, he cannot recover it back as having been
paid upon an illegal consideration; because both parties are made
criminal, and liable to the penalties.

Faikneyv. Ref Sect. IS. But it has been decided, that if A. and B. are
2069 * BUIT
concerned in stockjobbing contracts, and C. not a party to the
" '
illegal transaction, pay the whole loss on the joint account, and B.
gives a bond to C. for his moiety, the bond is good ; but if A. or
neTEs " 88 "
^a(^ Pa'^ a" tne money> neither of them could have maintained
an action against the other for a moiety;
Petrie v.Hanf Sect. 14. So also it has been determined, that if two perRe ' 3 TiT"1
sons jomt'v enSa8e m a stockjobbing transaction, and incur losses,
p' '
and employ a broker to pay the differences, and one of them re
pay the broker, with the privity and consent of the other, the
whole sum, he may recover a moiety from that other in an action
for money paid to his use, notwithstanding the above statute.
Horse Racing.
Horse racing may also be considered as a species of gaming,
or at least as inducing to it by betting. It is therefore here
noticed, to state that by stat. 13 Geo. 2. c. 19- All matches to be
run for must not be for less than £o0 : but as it is not an indict
able offence, the reader is referred for further particulars to Burn's
Justice, tit. Horse Racing.

PURCHASING AND SELLING OFFICES AND PLACES
UNDER GOVERNMENT, &c.
It is of the utmost importance to the public welfare, that, in the
administration of the government, none but persons competent to
perform the duties of their offices should be admitted into any
department. But if the sale of offices were allowed to those who
have the 'patronage and appointment, it is evident there would
be the greatest danger of situations being filled, not by those
whose talents fitted them for the station, but whose purses
enabled them to obtain it. The sale of office may therefore
justly
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justly be ranked as an offence against the political economy of the
state. So long ago as by stat 5, 6. Ed. 6. c. 16. (before noticed in
Offence against Public J ustice. p. 4 1 5. the sale of office concerning
the administration ofjustice was prohibited under the penalty of Ante, p. 415.
the forfeiture of the office, and rendering the person purchasing
disabled to hold the same. But this statute being thought in
adequate to the extent of the mischief, it is further enacted, by
stat. 49 Geo. 3. c. 1 26. " For the further Prevention of the Sale and •
Brokerage of Offices," which recites the foregoing statute of 5 Ed. 0
and then declares and enacts, " That from and after the passing of
" this act, the said act, and all the provisions therein contained,
" shall extend and be construed to extend to Scotland and Ire" land, and to all offices in the gift of the crown, or of any office
" appointed by the crown, and all commissioners, civil, naval or Stat. of Ed. 5.
" military, and to all places and employments, and to all deputa- extended to all
" tions to any such offices, commissions, places, or employments, ^^e*undertbe
" in the respective departments or offices, or under the appoint" ment or superintendance and controul of the lord high treasurer
" or commissioners of the treasury, the secretary of state, the lords
" commissioners for executing the office of lord high admiral, the
" master-general and principal officers of his majesty's ordnance, the
" commander-in-chief, the secretary at war, the paymaster-general
" of his majesty's forces, the commissioners for the affairs of India,
" the commissioners of the excise, the treasurer of the navy, the
" commissioners of the navy, the commissioners for victualling,
" the commissioners of transports, the commissary-general, the
" storekeeper-general, and also the principal officers of any other
" public department or office of his majesty's government in any
" part of the united kingdom, or in any of his majesty's dominions,
" colonies, or plantations which now belong or may hereafter be" long to his majesty, and also to all offices, commissions, places
" and employments belonging to or under the appointment or
** controul of the united company of merchants of England
" trading to the East Indies, in as full and ample a manner as if
*' the provisions of the said act were repeated as to all such offices,
" commissions, places and employments, and made part of this
" act ; and the said act and this act, and all the clauses and pro" visions therein respectively contained, shall be construed as one
" act, as if the same had been herein repeated and re-enacted."
"
"
"
"
"
"
"
"
"
"
"

" Provided always, that where the right, estate, or interest of
any person or persons shall be forfeited under any of the provisions of the said act or this act, the right of such appointment
shall immediately rest in and belong to his majesty, his heirs
and successors.—49 Geo. 3. c. 126. s. 2.
" From and after the passing of this act, if any person or persons shall sell or bargain for the sale of, or receive, have, or take
any money, fee, gratuity, loan of money, reward, or profit,
directly or indirectly, or any promise, agreement, covenant, contract, bond, or assurance, or shall by any way, device, or means,
contract or agree to receive or have any money, fee, gratuity, Penalty on the
loan of money, reward or profit, directly or indirectly, and also '«le of offices.
if any person or persons shall purchase or bargain for the pur" chase
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" chase of, or give or pay any money, fee, gratuity, loan of money,
" reward or profit, or make or enter into any promise, agreement,
" covenant, contract, bond, or assurance, to give or pay any money,
" fee, gratuity, loan of money, reward or profit, or shall by any
" way, means, or device, contract or agree to give or pay any money,
" fee, gratuity, loan of money, reward or profit, directly or
" indirectly, for any office, commission, place or employment spe" cified or described in the said recited act or this act, or within
" the true intent or meaning of the said act or this act, or for any
" deputation thereto, or for any part, parcel, or participation of
" the profits thereof, or for any appointment or nomination thereto
" or resignation thereof, or for the consent or consents, or voice
" or voices of any person or persons to any such appointment,
" nomination or resignation, then and in every such case, every
" such person, and also every person who shall wilfully and know" ingly aid, abet or assist such person therein, shall be deemed and
" adjudged guilty of a taisdemeanor.—49 Geo. 3. c. 126 s. 3.

" From and after the passing of this act, if any person or per" shall receive, have, or take any money, fee, reward, or profit,
" directly, or indirectly, or take any promise, agreement, covenant,
" contract, bond, or assurance, or by any way, means, or device,
" contract or agree to receive, or have any money, fee, gratuity,
" loan of money, reward or profit, directly or indirectly, for any
" interest, solicitation, petition, request, recommendation, or ne" gociation whatever, made or to be made, or pretended to be
" made, or under any pretence of making or causing or proTaking money, " curing to be made any interest, solicitation, petition, request,
&rdtaUi™nel&c " reconimenaat'on> or negociation, in or about or in anywise
s.i ki ,i urn, i . It f0Ucnjng) concerning, or relating to any nomination, appoint*'
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"
"

ment, or deputation to or resignation of any such office, commission, place, or employment as aforesaid, or under any pretence for using or having used any interest, solicitation, petition, request, recommendation, or negociation, in or about any
such nomination, appointment, deputation, or resignation, or
for the obtaining or having obtained the consent or consents,
or voice or voices of any person or persons as aforesaid, to such
nomination, appointment, deputation, or resignation ; and also
if any person or persons shall give or pay, or cause or procure to be given or paid, any money, fee, gratuity, loan of
money, reward or profit, or make or cause, or procure to be
made, any promise, agreement, covenant, contract, bond or assurance, or by any way, means, or device, contract or agree, or
give or pay, or cause or procure to be given or paid, any money,
fee, gratuity, loan of money, reward, or profit, for any solicitation, petition, request, recommendation, or negociation whatever, made or to be made, that shall in anywise touch, concern,
or relate to any nomination, appointment, or deputation to or
resignation of any such office, commission, place, or employment as aforesaid, or for the obtaining or having obtained, directly or indirectly, the consent or consents, or voice or voices
of any person or persons as aforesaid, to any such nomination,
appointment, deputation, or resignation ; and also if any person
" or
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" or persons shall, for or in expectation of gain, fee, gratuity,
" loan of money, reward, or profit, solicit, recommend, or nego" ciate in any manner, for any person or persons in any matter
" that shall in anywise touch, concern, or relate to any such
" nomination, appointment, deputation, or resignation aforesaid,
" or for the obtaining, directly or indirectly, the consent or con" sents, or voice or voices of any such person or persons, to any
" such nomination, appointment, or deputation, or resignation
" aforesaid, then and in every such case, every such person, and
" also every person who shall wilfully and knowingly aid, abet, or
" assist such person therein, shall be deemed and adjudged
" guilty of a misdemeanor."—49 Geo. 3. c. 126. s. 4.
" And whereas, on the pretence of negociating or soliciting the
" sale, transfer, or appointment, of any office or offices which,
" under the exception of this act, or otherwise, it may be lawful
" to sell, offices for negociating the same, and advertisements may
" be published, by means and under the colour of which illegal
" transactions intended to be prohibited by this act may be car" ried on; be it therefore further enacted, That from and after
" the passing of this act, if any person or persons shall open or
" keep any house, room, office, or place for the soliciting, trans" acting, or negociating in any manner whatever, any business re" lating to vacancies in, or the sale or purchase of, or appoint" ment, nomination, or deputation to, or resignation, transfer, or
" exchange of any offices, commissions, places, or employments
" whatever in or under any public department, then and in every
" such case every such person, and also every person who shall
" wilfully and knowingly aid, abet, or assist therein, shall be
" deemed and adjudged guilty of a misdemeanor."—49 Geo. 3.
c. 126. s. 5.

To keep any ofnce,&cJbrnego^fa ptrchatcof
offices, a misdemcanor.

" If any person or persons shall advertise or publish, or cause
" or procure to be advertised or in any manner published, any
" house, room, office, or place to have been or to be opened, set
" up, or kept for any of the purposes aforesaid, or advertise or
" publish, or cause or procure to be advertised or published, the To advertise, a
" name or names of any person or persons as broker or brokers, pcuulty of £50.
" agent or agents, solicitor or solicitors, for any of the purposes
" aforesaid, or print, or cause or procure, or permit or suffer to
" be printed or advertised, any advertisement or advertisements,
" proposal or proposals, for any of the purposes aforesaid, then,
" and in such case, such person or persons shall forfeit for every
" such offence, the sum of fifty pounds, to be sued for, levied, or
" recovered in any of his majesty's courts of record at West" minster, as to all offences committed in England, or at Dub" lin, as to offences committed in Ireland, or in his majesty's
u courts in Scotland as to offences committed in Scotland,
" respectively; and the whole of every such penalty shall go
" to the person who shall sue for the same, with full costs of
" suit."—49 Geo. 3. c. 126. s. 6..
By sect. 7. the act is not to extend to the sale of military not to extend to
commilitary
commissions ut
regulated prices.
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commissions at the regulated price; but any officer giving more,
than the regulated price is to forfeit the commission and be
cashiered, the commission to be sold and half the produce given
to the informer; nor to offices excepted in the former act, 5 & 6
Edw. 6. s. 16. nor to lawful deputies.—Sect. 10.
Offences in
By 53 Geo. 3. c. 54. offences against the above act corncolonies may be mjtted m tne colonies are to be tried in the court of king's bench,
tried in Middle. ,
..
,
_
__
»
*
under the provisions of 42 L»eo. 3. c. 85.

END OF BOOK I.

ADDENDA.
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ADDENDA et CORRIGENDA.

In the new arranging of the work, the Editor is sorry to say
that the following clauses of acts have not been placed under
their proper heads—they are therefore now iuserted by way of
Addenda.

Seducing Persons in His Majesty's Forces.
(Offences against the King, p. 49.)
The statute 37 Geo. 3. c. 70. intituled, " An act for the better
prevention and punishment of attempts to seduce persons serving
in his majesty's forces by sea or land, from their duty and alle
giance to his majesty, or to incite them to mutiny or disobe
dience," recites that " divers wicked and evil-disposed persons,
by the publication of written or printed papers, and by malicious
and advised speaking, have of late industriously endeavoured to
seduce persons serving in his majesty's forces by sea and land
from their duty and allegiance to his majesty, and to incite them
to mutiny and disobedience ;" and then enacts, " that from and
" after the passing of this act, any person who shall maliciously
" and advisedly endeavour to seduce any person or persons
" serving in his majesty's forces by sea or land from his or their
" duty and allegiance to his majesty, or to incite or stir up any
" such person or persons to commit any act of mutiny, or to
" make or endeavour to make any mutinous assembly, or to com" mit any traitorous or mutinous practice whatsoever, shall, on
" being legally convicted of such offence, be adjudged guilty of
" felony, and shall suffer death as in cases of felony without
" benefit of clergy." (Made perpetual by 57 Geo. 3. c. 7.)
In an indictment upon this statute, for " endeavouring" to
seduce a soldier from his duty, it was held by the judges that it
-was sufficient to state the endeavour without stating the means
employed.—! P. & B. 180. (in Cam. S.)

Offences against the Persons of Women.
(Vide Chap. XVI.)
The statute 43 Geo. 3. c. 58. enacts, that " if any person or
persons from and after 1st July, 1803, shall, either in England
vol.i.
3c
"or
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"
"
"
"
"
"
"
"
"

or Ireland, wilfully, maliciously, and unlawfully administer to
or cause to be administered to or taken by any of his majesty's
subjects, any deadly poison, or other noxious and destructive
substance or thing, with intent such his majesty's subject or
subjects thereby to murder,(l) or thereby to cause or procure
the miscarriage of any woman then being quick with child,
that then and in every such case the person or persons so
offending, their counsellors, aiders, and abettors, knowing of
and privy to such offence, shall be and are hereby declared to
be felons, and shall suffer death as in cases of felony without
benefit of clergy."

By s. 2. it is recited, that " whereas it may sometimes happen
that poison, or some other noxious and destructive substance or
thing may be given, or other means used, with intent to procure
miscarriage or abortion where the woman may not be quick with
child at the time, or it may not be proved that she was quick
with child;" and enacted," that if any person or persons, from
" and after 1st July, 1803, shall wilfully and maliciously admi" nister to, or cause to be administered to or taken by, any
" woman, any medicines, drug, or other substance or thing what" soever, or shall use or employ, or cause or procure to be used
" or employed, any instrument or other means whatsoever, with
" intent thereby to cause or procure the miscarriage of any woman
" uot being, or not being proved to be, quick with child at the
" time of administering such things or using such means, that
" then and in every such case the person or persons so offending,
" their counsellors, aiders, and abettors, knowing of and privy to
" such offence, shall be and are hereby declared to be guilty of
" felony, and shall be liable to be fined, imprisoned, set in and
" upon the pillory, (2) publicly or privately, or to suffer one or
" more of the said punishments, or to be transported beyond the
" seas for any term not exceeding fourteen years, at the discre" tion of the court before which such offender shall be tried and
" convicted."

Malicious Mischief.
(Vide p. 35-45.)
The following clauses are in substance and nearly verbatim
the same as those in 1 1 Geo. 2. c 22. set out p. 345 ; but as
the former statute is not repealed, they ought botli to have been
there set out.
The statute 36 Geo. 3. «. 9. intituled, " An act to prevent
obstructions to the free passage of grain within the kingdom,"
recites, " that divers persons have assembled themselves in great
numbers, and committed great violences, with intent to hinder
the passage of corn and grain from place to place, whereby the
(1) Sec Assaults with Intent to Murder, p. lit.
(t) Abolished by 56 Geo. 3. c. 138.
necessary
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necessary circulation of corn and grain within the kingdom may
be prevented j" and then enacts, " that if any person or persons
" shall, from and after the passing of this act, wilfully and mali" ciously beat, wound, or use any other violence to or upon any
" person or persons, with intent to deter or hinder him or them
" from buying of corn or grain in any market, or other place
" within this kingdom, or shall unlawfully stop or seize any
" wheat, flour, meal, malt, or other grain, in or on the way to or
" from any city, market town, or place in this kingdom, or shall
" wilfully and maliciously break, cut, or destroy any waggon,
'* cart, or other carriage, wherein any such wheat, flour, meal,
" malt, or other grain, shall be loaded, or the harness of any horse
" or horses, drawing or carrying the same, or shall unlawfully
" take off" from any such carriage, or drive away, kill, or wound
" any such horse or horses, or unlawfully beat or wound the
" driver or drivers of any such waggon, cart, or other carriage, or
" horse, so loaded, with intent to stop such wheat, flour, meal,
" malt, or other grain, or shall, by cutting of the sacks, or other" wise, scatter or throw abroad any such wheat, flour, meal, malt,
" or other grain, or shall take or carry away, destroy, spoil, or
" damage the same, or any part thereof, every and all such person
" or persons, being thereof lawfully convicted before any two or
" more justices of the peace of the county, shire, stewartry, riding,
" division, town, or place corporate, wherein such offence or
" offences shall be committed, or before the justices of the peace
" in open sessions (who are hereby authorized and empowered
" summarily and finally to hear and determine the same), shall be
" sent to the common gaol or house of correction, there to con" tinue and be kept to hard labour for any time not exceeding the
" space of three months, nor less than one month."—Sect. 1.
" If any such person or persons so convicted shall commit any
" of the offences aforesaid a second time, or if, from and after the
" passing of this act, any person or persons, with intent to pre" vent or hinder any corn, meal, flour, malt, or grain from being
" lawfully carried or removed from any place whatsoever, shall
" wilfully and maliciously pull, throw down, or otherwise destroy
" any storehouse or granary, or other place in which corn, meal,
" flour, malt, or grain shall be then kept, or shall unlawfully
'* enter any such storehouse, granary, or other place, and take
" and carry away any corn, flour, meal, malt, or grain therefrom,
" or shall throw abroad or spoil the same, or any part thereof, or
" shall unlawfully enter on board any ship, barge, boat, or vessel,
" and wilfully and maliciously take and carry away, cast and
" throw out therefrom, or otherwise spoil or damage any corn,
" flour, meal, malt, or grain therein, every person so offending,
" and being thereof lawfully convicted, shall be adjudged guilty
" of felony, and shall be transported for the space of seven years,
" in like manner as other felons are directed to be transported by
" the laws and statutes of this realm ; and if any such offender,
" so transported, shall return into this kingdom before the expi" ration of the said seven years, he or she shall suffer death as a
" felon, without benefit of clergy."—Sect. 2.
3 c2
Page
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Page 124.—Dele Sect. 3. the clause of 39 Eliz. c. 9. which
takes away clergy from those who forcibly marry women
against the provisions of 3 H. 7. c. 2.—that clause being
repealed by 1 Geo. 4. c. 115.
Page 206. line 9- from the bottom.—Insert the word " no," viz.
instead of " that it is part," read, " that it is no part."
Page 284.—Add Note, " Clergy is restored to the ofTence of
taking reward to restore stolen goods by 1 Geo. 4. c. 115."
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4. s. 10 To forge an acquittance is felony without clergy.
301
But a husband may be an accessary by receiving
ACTION ON THE CASE.
his wife.
ih.
In manslaughter there can be no accessaries be Qusere, If a tenant who builds a dove-cote, with
fore the fact.
89. s. 2 out the license of the lord of the manor, is not
subject to an action on the case?
693. s. 8
If one advise a woman to kill her child yet un
Cannot
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Cannot be brought for a common nuisance. 696 letters insinuating a desire to fight, is a very
high offence.
487. s. 3
An innkeeper is subject to it, for refusing to en
tertain a guest.
714. s. 2 There may be an affray without actual violence,
An action on the case lies in the nature of a writ as going armed in such a manner as may na
turally inspire terror.
488. s. 4
of conspiracy for a false and malicious prose
cution for any crime, whether capital or not. How such offence is prohibited by statute (vide
ib.
445 Riding Armed.)
For a libel, the truth may be pleaded in justifi Magistrates may proceed against and commit
cation.
543. (N) offenders either ex officio or by force of writ ;
in the first case, the record must be certified
ACTING PLAYS.
into the exchequer; in the last case, into chan
How far it may be nuisance.
093 cery,
ib. s. 5
The under-sheriff may execute the writ directed
ADMIRALTY.
by 2 Edw. 3. if it is directed to the sheriff.
The admiralty courts may take cognizance of any
489. s. 7
offences against 16 Rich. 2. c. 5. for pursuing None shall wear armour under pretence of fear ;
questions touching the king in the court of but a man may assemble his neighbours for
Rome.
54. s. 18 the protection of his house.
ib. s. 8
But the jurisdiction must appear on the face of Nor are private weapons, or coats of mail, with
the libel.
ib. s. 19 in the statute.
i'4. s. 9
All felonies, &c. within the admiral's jurisdiction Nor those who arm themselves to suppress dan
shall be tried in the county by the king's com
gerous rioters.
ib. s. 10
mission.
255 How far an affray may be suppressed by a pri
So they may be tried either at sea or upon land, vate person.
ib. s. 11
in any of the king's dominions, by commis Any one may part people fighting, or going to
sion directed to the admirals, &c. under the fight, till the heat be over, and then deliver
seal of the admiralty.
256 them to the constable, to be taken before a
What offenders may be tried by the admiralty
magistrate to find sureties.
ib.
254 to 260 If any dangerous wound ensue from such affray,
The court of admiralty shall be held twice a-year, a bye-stander is justified even in wounding
at the Old Bailey, and in such other places as the offender in order to secure him until the
the lord high admiral shall direct.
258 event of the wound be known.
490. s. 12
How the judges of the court of admiralty may A constable is bound at his peril to apprehend
proceed.
ib. such offenders; and persons refusing him their
assistance may be fined and imprisoned.
AD QUOD DAMNUM.
ib. s. 1 J.
Is necessary before an ancient highway can be A constable may imprison persons actually in
changed.
699 his view engaged in an affray, even if the af
fray be made upon himself, until he can take
ADVERTISING.
them to a magistrate; but if only hot words are
Publicly advertising a reward with " no questions, used, he can only command them to avoid
asked," for the return of tilings stolen or lost, fighting, on pain of imprisonment. ib. s. 14
incurs a penalty of £50.
249 And if the affray be in a house, or affrayers fly
For purchase of places under government, &c. to a house, the constable may break open
penalty of £50 by 49 Geo. 3. c. 126.
750 doors.
ib. s.-16
But
he
is
only
to
preserve
the
peace,
and
not to
ADVICE.
punish the breach of it, (kc.
491. s. 17
To advise a prisoner to stand mute is a con A justice may issue his warrant to apprehend an
tempt of court.
64 affrayer, &c.
ib. s. J 8
A privy council to refuse advice is contempt of Where a dangerous wound is given, a justice
prerogative.
65 may either commit or bail the offender.
ibs. 19
AFFRAYS.
Affrays are, in general, punishable by fine and
To make an affray in any of the king's inferior imprisonment, in proportion to the heinouscourts ofjustice is highly finable.
62 ness of the offence.
ib. s. 20
What amounts to an affray.
487 \s in fighting a duel, or carrying a challenge (for
It is a public offence to the terror of the people. which one was fined £100), or by attempting
ib. s. 1 a rescue, or obstructing officers in the dis
Therefore an assault in a private place is not an charge of their duty, or by committing the of
affray.
ib. fence in any consecrated place.
Affrays are inquirable of at the leet as common
492. s. 21, 22, 23
nuisances.
i/>. By 5 & 6 Edw. 6. c. 4. to quarrel, chide, or
N o quarrelsome or threatening words will amount brawl, in any church or church-yard, incurs
to an affray.
ib s. 2 suspension ab ingreisu ecclesia in a layman,
But a constable may carry a thrcatener before a and from ministration of office in a clerk, for
magistrate to find sureties.
ib. so long as the ordinary shall think fit.
To send or to carry a challenge, or to disperse
ib. s. 24
To
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To smite or lay violent hands upon another in a By 1 Will. & Mary, whoever shall refuse the
oaths of allegiance, &c. shall be committed,
church or church-yard, ipsofacto excommuni
68v s. 4
cates the offender.
492. s. 25 &c.
ALIEN
To strike another with a weapon in a church or
church-yard, or to draw with that intent, in Living in England owes a local allegiance.
curs excommunication as aforesaid, and the
8. s. *
offender, on conviction by a jury, or confes How to be indicted for treason.
ib.
sion on the evidence of two witnesses, shall Aliens, whether in amity or not, who invade the
have one of his ears cut off.
493. s. 26 kingdom in a hostile manner, shall be tried by
And there must be a precedent conviction sent martial law.
9. s. 6
to the ordinary, or the offender shall not be
AMBASSADORS.
excommunicated.
«6. s. 27
Son assault demesne is no excuse under this sta How they are to be dealt with in cases of trea
tute,
ib. s. 28 son and odier capital offences.
8. s. 5
Churchwardens, &.C. who turn persons from a
church, &.C. for disturbing the congregation,
ANGLESEA.
are not within this act.
ib. s. 29 Salop is considered as the next English county.
The ecclesiastical court may proceed upon the
349
two first clauses.
ib. (N)
APPEALS.
By 1 Mary, c. 3. to disturb any licensed preacher,
to break any part of the church, is imprison Whoever appeals to Rome incurs praemunire. 53
ment for three months, &c.
ib.
ARMED AND DISGUISED.
How such offender shall be tried.
494
To disturb a reader of the Common Prayer is Whoever, being armed and disguised, shall steal
within the act.
ib. s. 31 fish out of a river or pond, or rescue an of
By 1 Will. & Mary, c. 18. to disturb any tole
fender, shall suffer without clergy by 9 Geo. 1 .
rated preacher incurs a penalty of £20 on con
but clergy restored by 4 Geo. 4.
191. (N)
viction before any justice, on the oath of two Or shall appear in any inclosed place where
witnesses.
ib. s. 32 deer are kept, or in any high road, &c. or
AFFIRMATION.
shall destroy any fallow deer, or rob any war
179. (N)
By 8 Geo. 1. c. 6. the affirmation of quakers ren.
Or shall assemble to the number ofthree, for the
shall have all the consequences of an oath.
662
442. s. 24 purpose of smuggling.
In what manner the offenders must be armed.
AIDING AND ASSISTING.
665
Those found in a special verdict to have been
ARREST.
aiding and assisting a rebellious insurrection
are guilty as principals.
12. s. 2f A person not submitting to an arrest by warrant,
if unavoidably killed, the officer is justified. 87
Not within the statute of stabbing, 1 Jac. 1
c. 8.
89 How far one person may interpose to rescue
In rape, all aiders present are principals. 123 another from an arrest, without incurring the
guilt of murder, if death ensue.
103
ALLEGIANCE.
What homicide, in endeavouring to escape from
By 13 Car. 2. c. 1. corporators must take the an arrest, shall be deemed murder. 104. (N)
oath of allegiance, &c. at the same time when
ARMS AND ARMOUR.
the oath of office is administered.
24
By 1 Geo. 1. all officers, civil or military, shall
See Affrays.
take the oath of allegiance, &.c.
369 By 3 Jac. 1. c. 5. no popish recusant convict
By 25 Car. 2. c. 2. all officers who hold places shall keep arms, &c.
391. s. 17
of trust, &c. shall take the oath, &c.
ib. By 31 Eliz. c. 4. whoever shall embezzle the
Allegiance is so inseparable from a natural-born king's armour to the amount of 20». shall be
subject, that he cannot by uny means renounce guilty of felony.
50
it.
8
By 11 Hen. 7. c. 1. it is declared, that all sub
ARSENALS.
jects are bound by their allegiance to serve the By 12 Geo. 3. c. 24. whoever shall damage or
king in his wars, and that none shall for the destroy the king's arsenals shall suffer death
true duty of his allegiance be convict of any without clergy.
50. s. 36
offence.
10. s. 14
Therefore every king for the time being has a
ARSON.
right to his people s allegiance.
ib. s. 15 What shall be considered maliciously burning
A king out of' possession has no right to alle
the house of another.
Ch. 18. p. 137
giance,
ib. s. 16 Judicial
determinations on the offence of arson.
The people are bound to resist him.
ib,
138, 139
Allegiance is due before coronation. i'6. s. 18 The offence of maliciously burning the goods of
By 1 Will. & Mary, c. 2. the people of England another {see tit. Malicious Mischief).
are absolved from their allegiance to a popish Burning manufactories.
140
v successor.
11. s. 21
ARTIFICERS.
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commit till the assizes ; but the offender may
be brought up by habeas corpus, and bailed. 88
Anciently they might have been bailed by twelve
men upon the writ de odio tt alia.
ib.
ASSAULT AND BATTERY.
By 21 Jac. 1. c. 26. to acknowledge, or procure
An assault is an attempt, with violence, to do a to be acknowledged, any recognizance, bail,
corporal injury to another.
109 &c. in the name of any other person, without
As by striking at him ; or pointing an offensive their consent, is felony.
420
weapon; holding up a fist, &c. or any other In putting in bail before a judge, if a man per
act done in an angry manner.
110. s. 1 sonate another in one county, and the bail be
But no words whatsoever can amount to an as
filed in another, the trial shall be where the
sault,
ib. personating was committed.
421
An offender may be found guilty of the assault, The bare personating or acknowledging is no fe
and acquitted of the battery.
ib. lony, but a misdemeanor, unless the bail be
A battery is any injury actually done to the per
filed.
ib.
son of another; as spitting in his face, tread Bail put in in feigned names, and no such per
ing on his toes, jostling him in a revengeful sons exist, the offender cannot be prosecuted
manner.
ib. s. 2 for personating; but he may be set in the pil
Every battery includes an assault; therefore if! lory,
ib.
the assault be ill laid and the battery good, it By 4 & 5 Will. & Mary, c. 4. personating bail,
is sufficient.
ib before commissioners authorized to take bail
How a battery may be justified.
ib. s. 3 in actions depending in the courts at West
Son assault demesne may be taken advantage of minster, by which the person personated shall
on an indictment, as well as in an action; it be made liable to pay, Sec. is felony.
ib.
may be given in evidence under not guilty in
the first, and must be pleaded specially in the
BAKERS.
latter.
ib.
See Bread.
How assaults and batteries are punished, ib. s.4
By
2
8c
3
Edw.
6.
c. 15. bakers are punishable
Assaulting peers or members of parliament. 118
Assaulting clergymen.
117 for conspiring to raise the price of victuals.
647
Assaulting a privy-councillor.
46
BANKS.
Assault for money won at play.
116
Assaulting in the streets, with intent to spoil The offence of destroying them.
339
clothes.
114
To assault by shooting at another.
112
BANK OF ENGLAND.
Assaulting with intent to rob.
113
by clerks belonging to the Bank of
Assaulting a master woolcomber, &c115 Larceny
England.
160
Assaulting a commander, by mariner, to hinder Forgeries
with
intent
to
defraud
the
Bank
of
him from fighting his ship.
117.253 England.
159
BANKERS.
ATTAINDER.
Larceny by, of securities deposited with them.
Anciently it Teas thought that any one might kill
159
an attainted person.
80. s. 8
BANKRUPTS.
But it is now determined to be murder. 94.S.15
586
An attainder in piracy corrupts not the blood. The offence of fraudulent bankruptcy.
260. s. 43
BAPTISM.
ATTEMPT TO ROB.
By 3 Jac. 1. c. 5. popish recusants neglecting to
By 4 Geo. 4. c. 54. whoever shall assault ano
baptize their children within one month after
ther by menace, or in a violent manner de their birth by a lawful minister, &c. forfeit
mand their property with an intent to rob, £100. 392. s. 22
shall be guilty of felony.
113
BARONS
How the the offence must be laid and proved. Of the exchequer, as such, are not within the
114 statute of treasons.
19
ATTORNIES.
BARRATRY.
In what case an attorney may prosecute or de
fend in the court where he is inrolled on a Who shall be said to be a barrator; in what
special retainer without being guilty of main
manner such an offender is to be proceeded
and to what punishment he is liable.
tenance.
460
474. 477
AUTHORS.
BARRISTERS.
How far authors and booksellers have an exclu
sive right in literary works.
629 to 639
See Counsellors.
By stat. West. 2. c.49. none of the king's coun
BAIL.
sel, &c. shall receive any freehold while the
464. s. 10
A justice of the peace cannot bail in homicide thing is in plea.
per infortunium or se defendendo, but must A barrister receiving part of land for his mages,
after
ARTIFICERS.
The offence of seducing them.
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761
after the suit is determined, is not within 28 A recognizance for such surety may be forfeited
Edw. 1. c. 11. against champerty. 466. s. 19 by a commission of the offence intended to be
486. 8. 5
A barrister cannot justify indirect practices to prevented by it.
influence a jury.
467. s. 5
BIGAMY.
A counsel, having received his fee, may lawfully
set forth his client's cause to the best advan By 1 Jac. 1 . c. 1 1 . any married person who shall
tage, but he cannot give him money to main
marry another person, the former husband or
tain his suit.
460. s. 28 wife being alive, shall be guilty of felony. 685
Barristers are liable to punishment for any de The offenders may be tried in the county where
ceitful practices.
461. s. 31 they are apprehended.
ib.
By stat. West. 1 . c. 29. if they beguile the court If the husband or wife shall be continually re
or the party, they shall be disbarred and im
maining beyond the seas by the space of seven
prisoned, &c.
ib. years together.
ib. s. 2
And counsellors not sworn are as much within Or shall be absent the one from the other for the
this act as Serjeants, &c.
ib. s. 32. space of seven years, within the kingdom, the
one not knowing the other to be alive within
BASTARD.
that time.
ib.
By 2 1 Jac. 1 . c. 27. if a woman be delivered of( Or if either of them shall be divorced, or the
a bastard child, and privately endeavour to marriage declared void by the spiritual court
conceal the death of it, so as to prevent it be
at the time of the second marriage. ib. s. 3.
ing known whether it be born alive or not, ex Or if either of the parties are within the age of
cept the mother can prove, by one witness, consent.
ib.
that such child was born dead, she was to But this offence shall not incur attainder, cor
suffer as in case of murder.
95 ruption of blood, loss of dower, or disherison.
ib. s. 4
But evidence upon the same, as in other cases;
but jury may find the mother concealed the A divorce a vinculo matrimonii, and also i tnensd
birth.
95 et thoro causa adulterii or s*vitia, is within the
exception of this statute.
ib. s. 5
BAWDY-HOUSE.
An insurrection to destroy all bawdy-houses is Where one of the parties is within the age of
consent, the other is thereby also exempted
high treason, from the generality of the inten
the felony.
ib. s. 6
tion,
ll.s. 25 If from
the first marriage be beyond sea, and the lat
A man may be bound to his good behaviour for ter
England, the party may be indicted for
haunting bawdy-houses with women of bad it ininEngland.
s. 7
fame.
485. s. 2. And quttre, if he may not, though the firstib.mar
How offenders may be apprehended, and prose
riage be in England, and the second beyond
cutions carried on.
719 sea.
686
The first and true wife is not an admissible evi
BEHAVIOUR.
against her husband.
ib.
A justice of the peace may commit one guilty ofj Thedence
production of the sentence in a suit for jac
a forcible entry if he refuse to give surety for titation
does not preclude the proof of the
his good behaviour.
497
ib.
The author of an obscene writing may be bound If marriage.
such a sentence were conclusive evidence
to his good behaviour as a person of evil fame. against
fact of marriage, yet it may be im
545. s. 9 peachedthe
by fraud or collusion.
ib.
By 34 Edw. 3. c. 1 . justices of peace are required How
the offence must be proved.
ib. (N)
to take of all them that be not of good fame
sufficient surety for their good behaviour. 485
BISHOP.
But this means of such only as intend to break
■See
Ptt.tMl'NIRE.
IWery.
the peace.
ib. s. 2
Or those who by quarrelsome behaviour give Every bishop may convict for heresy within his
just suspicion of their readiness to break the own diocese, and proceed to punish by church
peace.
ib. censures.
354
As for offences contra bonos mores, as frequent But no other spiritual judge can.
ib:
ing bawdy-houses, speaking contemptuously By 24 Hen. 8. c. 9. the archbishop of either pro
of a magistrate, though not in the execution vince may cite the offender, if the immediate
of his office ; or of a constable or other infe
ordinary consents, or if he neglects his duty. ib.
rior officer in the discharge of his duty.
ib. By 1 1 & 12 Will. 3. c. 4. whoever shall convict
But this surety cannot be required for barely a popish bishop of saying mass shall receive
calling another names.
486. s. 3 £100, and the offender be condemned to per
This power in the magistrate is discretionary, petual imprisonment. But this is repealed by
18 Geo. 3. c. 60. provided the offender shall
and he may take the surety of all whose be
haviour involves them in the description of| have taken the oath therein prescribed before
persons of evilfame.
ib. s. 4 any prosecution commenced.
394
But if he commit for want of surety, he must And by 31 Geo. 3. c. 32. Roman Catholic bi
shew the cause with convenient certainty, ib. shops, on taking the appointed test, may hold
Instances in which this surety has been taken. mass.
ib.
ib. (N) 1
BLACK
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Nor is the stealing a bond felony by the common
BLACK ACT.
148
By 9 Geo. 1. c. 22. it is felony without clergy to Butlaw.
by 2 Geo. 2. c. 25. the stealing of bonds and
appear, armed and disguised, in any inclosed certain
other chases in action is made such fe
grounds where deer, hares, or conies are usu
as stealing the property they secure
ally kept.
179. (N) lony
be.
195
Or in any high road, open heath, common, or Thewould
of forging bonds.
302
down.
ib. Thoseoffence
have an equitable interest in a bond
Or to hunt, wound, destroy, or steal any fallow may who
maintain another for the recovery of it.
deer.
ib.
457. s. 19
Or to rob any warren where hares or conies are By 7 & 8 Will. 3. bonds given to procure
the
usually kept.
ib. return of a member to parliament are void;
Or to steal or take away any fish out of any river and the giver thereofshall forfeit £300. 41 7. s. 8
or pond.
ib. bond by a deputy to pay a certain sum at all
It is also felony without clergy, whether armed A events,
bribery, and void.
416
and disguised or not, to hunt, wound, destroy, But not a isbond
to
pay
half
the
profits,
or
a
cer
or steal, any fallow deer in any of the king's tain sum out of the profits of the office for a
inclosed parks or forests.
ib.
416. s. 5
Or to break down the head of any fish-pond, Thedeputation.
obligee may rase out UbrUzad insert matxis,
whereby the fish shall be lost or destroyed. 1 80 without
being guilty of forgery.
264
Or to kill, maim, or wound any cattle.
ib.
make a bond for £500 seem to be a bond for
Or to cut down or destroy any trees planted in To£5000,
by adding another cypher, was forgery
any avenue, or growing in any garden, orchard, at common
ib.
orplantation,for ornament, shelter, or profit, ib, But forging alaw.
bond containing a mere gift of
Or to set fire to any house, barn, out-house, or personal chattels
is not within 5 Eliz. c.14.
to any hovel, cock, mew, a stack of corn,
300. s.21
straw, hay, or wood.
ib.
BRAWLING.
Or to maliciously shoot at any person in any
See Affrays.
dwelling-house or other place.
ib.
Or to send any letter without any name sub By 5 & 6 Edw. 6. c. 4. whoever shall braal, tec.
scribed thereto, or signed with a fictitious in a church or church-yard, the ordinary, on
name, demanding money, venison, or other proof by two witnesses, may suspend a layman
valuable thing.
ib. ab ingressu ecclesia, and a clerk from ministra
Or to forcibly rescue any person in custody for tion.
492. s. 24
any of the above offences.
ib.
BREACH OF THE PEACE.
Or to procure, by gift or promise of reward, any
person to join in committing any such unlaw Seditious words, against religion, are indictable,
ful act.
ib. as tending to a breach of the peace.
358
BLACK LEAD.
In what cases such homicide as happens in the
By 25 Geo. 2. c. 10. to enter a black lead mine execution of an unlawful action, where the
by force, and take away wad, cawke, or lead, principal design was a breach of the peace,
shall be construed murder.
101, 102
&c. their aiders and abettors, shall be trans
ported for seven years, or whipped.
170 An ineffectual attack upon another for the pur
pose of robbing him, is punishable by fine and
BLASPHEMY.
imprisonment as a breach of the peace. (See
Attempt to Rob.)
213
See Religion.
All blasphemies against God, or contumelious
BREACH OF TRUST.
reproaches of our Saviour, are offences at The cases in which a breach of trust is made
common law, punishable by the temporal
153. 155. 160.
judges with fine, imprisonment, and infamy. felony.
BRIBERY.
358
Definition of this offence at common law. 414
BLACK MAIL.
By 43 Eliz. c. 13. whoever, inhabiting near the By 12 Rich. 2. c. 2. the great officers of state
shall be sworn not to appoint any of the
borders of Cumberland, Westmoreland, or Dur
king's officers for reward.
415
ham, shall take any persons or goods, and im
prison them till ransom made, &c. &c. shall By 4 Hen. 4. c. 5. no sheriff shall let his baili
ib.
suffer death without clergy.
534 wick to farm.
By 5 &. 6 Edw. 6. c. 16. whoever shall procure
an office by bribery shall be disabled to hold,
BOATS.
ib.
The offence of rowing unlicensed bumb-boats NoSec.
in fee is within this act ; but the offices
226 to 236 ofoffice
chancellor, register, or commissary of the
BOND.
ecclesiastical courts, are.
416. s. 4.
See Usury, Extortion.
No person once disabled can be again restored
, ib. s. 5.
Stealing an obligation is not within 21 Hen. 8. by any grant or dispensation.
c. 7.
156 A colourable bond by a deputy of an office is
void;
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7C3
void ; but a bond to pay half the profits, or a If the defendant traverse the charge of repair,
sum certain, for a deputation, is good. 416 the attorney-general may take a traverse upon
The above statute does not extend to the plan
the traverse, and lurmise, that the defendants
tations,
ib. are bound to repair, but no inhabitant shall be
Anciently, bribery in a Judge was punished as upon the jury.
707. s. 5, 6
treason ; and now all bribery is liable to de The indictment must allege the kind of bridge,
privation, fine, and imprisonment.
ib. s. 6. and if the obligation arises from tenure, it
The Earl of Middlesex fined £5000 for bribery. must state where the lands lie.
ib.
ib. s. 7. By 22 Hen. 8. c. 5. the sessions are empowered
An attempt to influence another by means of a to inquire, hear, and determine annoyances of
bribe is highly criminal ; and offering money broken bridges ia the highways, and to order
to a privy-councillor for an office is punish
their repair.
708. s. 7
able by information.
417. (N) Where it cannot be known who are bound to
By 7 St 8 Will. 3. c. 7. all securities to procure repair, bridges without a city or town corpo
a seat in parliament i» void ; and the giving rate shall be repaired by the county ; if within,
of such a bribe incurs a penalty of £300.
then by the city or town ; and if the bridge
ib. s. 8. shall be part in one city or county and part in
But if the election is void, no action lies for this another, eacli shall repair the part accordingly.
ib. s.8
penalty.
ib^notis.
By 2 Geo. 3. c. 24. candidates or voters giving The mode in which assessments shall be made
or receiving a bribe for a vote at elections and levied for the repair of bridges. The
forfeit £500, tic.
ib. s. 9. manner in which the justice may issue process,
But if the offender, within twelve months, disco
&c.
'
708,709
ver another offender, so as he be convicted, How the highways at the ends of bridges, within
the space of 300 feet, shall be kept in repair.
the discoverer not having himself been pre
viously convicted, he is indemnified ; but no
711. s. 18.
prosecution shall be after two years, ib. s. 10 No private bridges are within the purview of the
ib. 19
This statute does not take away the common- above act.
law process by indictment or information.
How far the power of the justices extends under
ib. (N) 4 this act.
ib. s. 21
But the Court will not grant information, ex Who shall be considered as inhabitants within
ib. s. 22
cept on special grounds, till after the two the words of the act
years are expired.
ib. notis. The assessment to be made distinctly on each
inhabitant.
ib. s. 23
And perhaps they will remit sentence on an in
dictment upon a recognizance to appear at the From which no inhabitant can claim any exemp
end of the two years.
ib. (N) tion, not even by charter or act of parliament.
712. s. 24
BREWERS.
It is questionable whether a borough which hath
No brewer shall conspire to raise the price of| no bridge be not liable to contribute to the
ib. s. 25
victuals.
647. s. 11 repair of the county bridges.
By 1 Ann. c. 18. the sessions, upon any de
BRIDGES.
cayed bridge being presented, may levy a tax
Persons bound to repair them must make them for the repair.
ib. s. 26
of sufficient height and strength, according to All questions concerning the repair of bridges
the course of the water.
706 shall be determined in the county where they
The repair of bridges lies upon the county, un
lie.
A
less such part as is within a franchise, if there Except the right of repair either to private per
be no special tenures or prescriptions to the sons or parishes shall come in question. ib.
contrary.
ib. The 12 Geo. 2. c. 29. authorizes the levying the
A corporation or other person may be liable county-rate, and orders that the repairs of
either by tenure or prescription.
ib. s. 2 bridges shall be paid therefrom.
713. s. 27
But a man is not bound to repair a new bridge Mode of obtaining materials for repairs.
714
built by himself for the common good.
ib.
BUBBLES.
But 'a tenant at will of a house adjoining a
bridge is bound to repair his house in respect To project any scheme by public subscription,
of his possession.
ib. (N) 1 to the prejudice of national trade, &c. similar
And if a particular district bound to repair one to the South-Sea project, incurs a pramtmirt
kind of bridge, build another kind, of more by 6 Geo. 1. c. 18.
60. (N)
general utility, the county shall repair it. 707
Any individual who is liable to repair a bridge
32
BULLION.
may be made a defendant for not repairing,
ana shall pay such fine as shall be assessed ; By 6 8c 7 Will. 3. c. 17. none shall cast ingots
but he may have a remedy over against those of silver, in imitation of Spanis/t bars, on pain
who are equally liable for their contribution. of £500.
38
ib. s. 3 None shall export any molten silver, without
A plea that the defendant is not bound to repair being marked at Goldsmith's Hull, and a cer
is bad, unless it shew who is so bound, ib. s. 4 tificate from one of the wardens, that oath had
been
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been made by the owner and one witness, foot over the threshold, or with an instrument,
that the same was lawful silver, &c.
38 weapon, or a hand, or hook, or a pistol within
All silver shipped without such mark and certi
a window, or to turn the key of a door, or to
ficate may be seized
40 lift up a latch, are sufficient entrances to sa
No broker, not a goldsmith or refiner, shall buy tisfy the word intravit.
132
or sell any molten silver on pain of six months But the thing with which the entry is made,
imprisonment.
41 must be introduced for the purpose of com
By 7 & 8 Will. 3. c. 19. no bullion shall be mitting the felony ; and therefore where a
shipped except certificate shall be obtained center bit was used for breaking through a
from the mayor and aldermen of London, on door which it had actually perforated, yet as
oath of the owner and two witnesses, that the it did not appear that any hand or instrument
same is foreign bullion, &c.
39 had entered for the purpose of committing the
ib.
The certificate to be circumstantially certified to • felony, it was held insufficient.
the commissioners of customs, before any Those who watch on the outside while others
cocket shall be granted.
40 enter, are equally guilty, though they never
On default, the owner shall forfeit the bullion, enter at all.
ib.
and double value ; the captain of the ship, So if a servant who is in the house open the
£200, &c. ; the cocket officer, £200, and loss doorfeloniously for the thief to enter, both of
of office.
ib. them are guilty of burglary.
ib.
Bullion may be exported without observing the In what place burglary may be committed. 133
regulations of the above act, by license from Burglary may be committed by breaking, &c.
the treasury, 43 Geo. 3. c. 49.
41 houses, churches, or the gate3 of a walled
town ; and in houses, the word mansionalu is
BURGLARY.
indispensably necessary.
ib.
Is a felony at common law, in breaking and en A house wherein a man only dwells for part of
tering the mansion-house of another in the the year, or which he has actually hired, but
night with intent to commit felony .Ch. 1 7 . p. 1 29 not moved into ; or a chamber in an inn of
The word noctanter, which is absolutely necessary court, or a house hired by a man's wife for her
in every indictment for burglary, is satisfied by separate residence without his knowledge, for
the degree of darkness which may prevent the it is the husband's house ; are all sufficient to
ib.
offender's face from being known. 130. s. 2. satisfy the words domus mansionalis.
There must be both an actual breaking, and an And all out-buildings adjoining to the house, or
entry, to complete this offence ; for it must be within the curtilage, are included,
»i. (N)
laid /regit et intravit, which will not be satis The indictment must lay it to the house of the
lessee or first tenant, and not of any of the
fied, except in some special cases, by the no
inmates, except they have the entire posses
tional breaking implied by law in every tres
134
pass. .
ib. s. 3. sion.
Decision on breaking, &c.
ib. (N) But a chamber of an inn of court is the house of
Therefore if a house be assaulted, and the owner the inmate, because there chambers are all as
ib.
fling out his money, it is no burglary.
ib. several houses, &c.
What breaking is sufficient.
ib. s. 4. If the lodging be actually divided from the rest
It must be more than that which is supposed in of the house, and have a separate door, it is
ib.
a common trespass.
ib. certainly the house of the lodger.
An entrance by an open door, or through a hole, Even though there are other inmates, or though
or open window, is not a burglary.
131 the landlord occupy a cellar under the same
roof, if he does not sleep in the house.
ib.
But if the thief had opened the door, or the win
dow, or made the hole, or had been in the No burglary can be committed by breaking
ground inclosed, or a booth or tent.
1 36
house by the owner's consent, and had un
latched a door therein, or had gone down a The indictment must state, and the verdict find,
ib.
chimney, it is burglary.
ib. an intention to commit felony.
Or if he had assaulted the house, with intent to For if the intent was trespass only, it is no bur
ib.
rob, and the owner had opened the door, and glary,
thereupon he had entered, it is burglary. ib. But where the felony intended is made so by
tb. (N)
So, where divers, intending to rob a house, statute, that is sufficient.
knock at the door, and by that means obtain In what iranner a burglary is deprived of the
ib.
entrance.
ib. benefit of clergy.
So also, with the same intent, to take lodgings, The statutes which have been passed to prevent
137
and then to fall upon the landlord.
ib. this offence.
Or under pretence of searching for felons to
BURNING.
obtain entrance by authority of a constable, ib.
By 12 Ann. c. 7. to enter a house by night or
See Arson.
day with a felonious intent, without breaking
it, and to break out of' it in the night, is bur To burn the house of which another is in pos
glary.
132 session is arson.
Ch. 18. p. 137
What entry is sufficient.
ib. Any wood, underwood, or coppice, kc. is fe
The least entry with any part of the body, as a lony, 6 Geo. 1. c. 16.
325
By
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By 9 Geo. 1. c. 22. any house, barn, or out By 14 Geo. 2. c. 6. and 15 Geo. 2. c. 34. who
house, &c. is felony without clergy.
141 ever shall steal, or kill with that intent, one or
By 10 Geo. 2. c. 32. any coal-mine is death more sheep, bull, cow, ox, steer, bullock,
without clergy.
334 heifer, calf, or lamb, but no other cattle what
By 43 Geo. 3. c. 58. any mill, is felony without soever, shall be deprived of the benefit of
198
clergy.
139 clergy.
By 6 Geo. 1. c. 23. assaulting with intention to The word heifer in this act is used in contradis
burn the garments of another in the public tinction to the word cow ; therefore evidence of
street, is transportation.
114 the one will not support an indictment for
ib. s. 3
By 22 & 23 Car. 2. c. 11. & 1 Ann. c. 9. to stealing the other.
burn any ship to the prejudice of the owners, By 37 Hen. 8. c. 6. whoever shall cut out the
or freighters; and by 4 Geo. 1. c. 12. to the tongue of any tame beast, or of any person,
prejudice of the underwriters ; felony without they being alive, shall pay treble damages, and
341
clergy.
34.5 forfeit ten pounds.
By 12 Geo. 3. c. 24. to burn the king's ships of Killing and wounding whether from malice
war, or any of the arsenals, or the stores, &c. against the owner or not, transportation, &c.
therein, felony without clergy.
50 by 4 Geo. 4.
344
By 27 Geo. 2. c. 15. threatening by anonymous
CEPIT.
or fictitious letters, to burn houses, barns, &c. What will satisfy the word cepit in an indictment
is felony without clergy.
539 of robbery.
213
BUOYS.
CERTIORARI.
Destroying ships' buoys seven years transporta
certiorari from the king's bench, is a tupersetion.
350 A deas
to restitution in a forcible entry.
CAPTAIN.
512. s. 62
If any captain, &c. shall wilfully cast away,
CHAIRMEN.
bum, or otherwise destroy his ship, to the
prejudice of the owners, the freighters, or the By 9 Ann. c. 23. hackney chairmen and coach
underwriters, he shall suffer death without men are permitted to ply within the bills of
362
clergy.
346 mortality on a Sunday.
The penalty on the captain for the unlawful
CHALLENGE.
transportation of wool.
555
If death ensues in consequence of a challenge, it
CAPTION.
is murder.
97
The caption of an indictment on the statutes of To challenge another, to carry a challenge, or to
forcible entry, need not shew that the justices provoke a challenge, is a very high offence,
had authority to hear and determine felonies punishable by fine and imprisonment. 487. s. 3
and trespasses.
503. s. 36 By 9 Ann. c. 14. s. 8. to challenge another on
account of money won at play, incurs a forfei
CARDS.
ture of goods and two years imprisonment.
See Dice.
ib.
The king's grant for the sole making, importing
CHAMPERTY..
and selling of playing cards, is void, 625. s. 4
The playing with them is, in itself, lawful and See Maintenance. Embracery. Buyino a
inuocent.
ib.
PRETENDED TlTLE.
How far gaming by cards, dice, &c. is restrained. Champerty is the unlawful maintenance of a
493 suit, in consideration of some bargain to have
CARRIERS.
part of the thing in dispute.
463
A carrier who receives goods to carry to a cer The several opinions which have been holden on
tain place, cannot be said to steal them by the nature of this offence.
463 to 466
embezzling them afterwards.
143. s. 4
CHANCE MEDLEY.
But if a carrier open a package and take out
part of the goods, with intention to steal, he is
Sec Manslaughter.
guilty of felony : for he had no possession of
Homicide
without
malice, is sometimes called
such part distinct from the whole.
ib.
No carrier shall travel on a Sunday.
362 chance medley, which signifies killing on a
sudden quarrel, or in the commission of an
CATTLE.
unlawful act.
89
By 22 and 23 Car. 2. c. 7. to destroy horses, And being without premeditation there can be
89. s. 1
sheep, or other cattle, in the night, is death or no accessaries before.
transportation, in the option of the offender, Where the trespass of a stranger authorized by
and may be tried by a jury before three jus. the duty of a gamekeeper, will reduce homi
tices of the peace.
342 cide to chance medley.
86. s. 8
By 9 Geo. 1. c. 22. whoever shall kill, maim or
CHANCERY.
wound any cattle, shall be guilty of felony
without clergy.
343 The provisions of 21 Jac. I.e. 3. respecting
A mare or stone colt is within the meaning of suits to be relieved against monopolies, ex
Ihe word cattle.
ib. tends to the court of chancery.
627. notis.
CHASE.
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king, or any of the sworn council, he shall be
guilty of treason.
46. s. 27
CHILD.
A child under the age of seven years cannot be
punished for any criminal offence.
2. (N)
But he may be compelled, in a civil action, to
make compensation.
3. s. 5
How far a thing shall be forfeited as a deodand
for the death of a child.
75
By 4 & 5 Phil. & Mary, c. 8. to allure or take
away a woman child, is two years imprison
ment, &c.
125
Stealing a child felony by 54 Geo. 4. c. 101.
128
CHAPLAIN.
CHOSE IN ACTION.
A master may accompany his domettic chaplain
to retain Counsel, or to engage Counsel, and Is not within 21 Hen. 8. c. 7. for punishing ser
may stand by him at his trial without being vants who steal the goods delivered to them by
156. s. 6
guilty of maintenance, 8cc.
459. S. 31 their masters.
By 15 Geo. 2. c. 13. if any ofthe servants of the
Bank shall embezzle certain choses in action
CHEATS.
with which they are intrusted, they shall be
Cheating consists in defrauding or endeavouring guilty, without clergy.
160
to defraud another of his known right, by means By 52 Geo. 3. c. 25. the same is inflicted on
of some artful device, contrary to the plain servants of the Post-office.
164
rules of honesty.
Ch. 23. p. 318 By the common law, a chose in action cannot be
But an imposition effected by means of a bare the subject of larceny.
148. s. 45
naked lie, without the intervention of any art But by 2 Geo. 2. c. 25. whoever shall steal cer
ful contrivance, is not cheating, punishable tain securities therein named, notwithstanding
criminally.
318. s. 2 they are termed in law choses in action, shall
Instances given.
319 be guilty of felony of the same nature and de
Common cheating is punishable with fine and gree as they would be for taking the money
imprisonment.
ib. s. 3 thereby secured.
195
By 33 Hen. 8. c. 1. whoever shall falsely and
CHRISTIANITY.
deceitfully obtain the goods, &c. of another by
colour and means of any false privy token, The punishment of those who shall deny the
shall be corporally punishable in any degree truth of the christian religion, &c.
355
under death, as pillory, &c.
319. s. 4 Publishing a book to prove the king's govern
The offence may be tried at sessions : and the ment antichristian, &c. may be alleged as an
justices may convene suspected offenders. overt act of compassing his death. 13. s. 31
320. s. 5
Ah instance of an offender being fined under the
CHRISTMAS-DAY.
act : ted vide Coke's opinion (3 Inst. 123.) that By 13 Geo. 3. c. 80. to kill game, &c. on Christ
it cannot be done.
ib. s. 6 mas-day, incurs fine, &c.
363
By 52 Geo. 3. c. 64. whoever shall byfalse pre
tences obtain the property of another with in
CHURCH.
tent to cheat and defraud any person, he shall
See Popery.
be publicly whipped, or fined and imprisoned,
or transported, as the Court shall think fit. The punishment of twelve-pence for being ab
321 sent from church one Sunday or other holiday.
Cases on these statutes.
321, 322
S72
By 16 Car. 2. whoever shall win any sum or valu The forfeiture of twenty pounds for being absent
373
able thing by any fraud or ill practice, shall a month.
forfeit treble value, &c. &c.
323 The forfeiture of twenty pounds for every month's
ib.
By 9 Ann. c. 14. the offender shall forfeit five absence after conviction.
times the value, be deemed infamous, and What forfeiture oflands and goods such offenders
are liable to.
374
suffer corporal punishment, as in cases of per
jury,
ib. In what manner the forfeiture of the twelve-pence
376
But the judgment can only be quod convictus est, shall be recovered.
and the fine must be recovered by action, ib. In what manner the forfeiture of the twenty
pounds shall be recovered.
ib.
How such forfeitures maybe recovered by action
CHEQUER ROLL.
or information
378
By 3 Hen. 7. c. 14. if any of the chequer roll ofj How an informer is to proceed.
ib.
the king's household under the state of a lord, How the twenty pounds for absence after con
make confederacy to destroy or murder the viction may be recovered.
380
In
CHASE.
See Hunters. Fexces.
By 6 Geo. 3. c. 48. and 13 Geo. 3. c. 33. who
ever shall destroy the kind of trees therein
named, in any of his majesty's chases, shall be
fined, &c. for the two first offences, and trans
ported for the third.
331
By 9 Geo. 3. c. 41. the above act extends to
underwoods, &c. and to all the king's chases
within the realm.
ib.
The punishment of such as shall destroy the
banks, ditches, or fences of chases.
626
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In what manner such offender may be prosecuted And uttering false money is neither treason nor
for land or goods.
381 misprision thereof within this act. 20. s. 56
What disabilities and other inconveniences of And only gold and silver coined within the
fenders of this kind are liable to.
ib. realm, by the king's authority, is " the king's
ib. s. 57
By what means offenders may be discharged money."
from forfeitures.
382 But by 1 Mar. c. 6; to counterfeit the gold or
Of the offence of suffering absence from church. silver coin, not of the realm, made current by
384 consent of the crown, or to aid or abet therein,
is high treason.
21. s. 59
CHURCHWARDENS.
They may levy the forfeiture of twelve-pence for And by 14 Eliz. c. 3. to counterfeit gold or silver
not coming to church.
376 coin, not of the realm, nor permitted to be
They are excepted out of the test act of 25 Car. current, or to aid or abet therein, is misprision
ib. s. 60
2. c. 2. s. 17.
369 Byof5 treason.
Eliz. c. 11. clipping, washing, rounding, or
They may whip boys for playing in the church, filing, for lucre or gain, any of the proper
or pull off the hats of those who refuse to take monies of this realm, or of any other realm
them off, or may gently turn out disturbers ofJ made current by proclamation, or aiding there
divine service, without incurring the penalties in, is declared nigh treason.
ib. s. 61
of 5 & 6 Edw. 6. c. 4.
493. s. 29 By 18 Eliz. c. 1. to impair, diminish, falsify,
scale, or lighten, by any art or means, for lucre
CLERGYMEN.
or gain, any mch monies, or to aid or consent
By 1 Eliz. c. 2. clergymen refusing to use thi thereto, is high treason, with loss of goods ab
common prayer, or speaking in derogation of solutely, lands during life only, but no corrup
it, forfeit a year's profit, and suffer six months tion or loss of dower.
ib. s. 62
imprisonment for the first offence, and depri By 8 & 9 Will. 3. c. 26. whoever, except the
vation for the second.
366. s. 2 minters, shall make, &c. any puncheon, counHow they maybe described in a certificate on
terpuncheon, matrix, stamp, dye, pattern, or
Eliz. c. 1 . for refusing the oaths.
56. s. 33 mould, in or upon which shall be made, or
Are sufficiently shewn, in an indictment, to be which will make, the figure, stamp, resem
in holy orders by the word clcricus. 366. s. 3 blance, &c. of both or either of the sides of any
current gold or silver coin, shall be guilty of
CLIPPING.
high treason.
ib. s. 63
Whoever shall make or mend, 8cc. any edger, or
See Coin.
Clippers of the coin are not within the statute of[ edging tool, instrument, or engine, not of com
Treasons.
20. s. 55 mon use in any trade, but contrived for mark
By 5 Eliz. c. 1 1 . clipping, &c. any of the monies ing the edges of money, with such letters or
of this realm, or foreign money, suffered to be grainings as those on money coined in the
23
current by proclamation, is made high treason. mint, shall be guilty of high treason.
21. s. 61 Whoever shall make or mend, &c. any press for
coinage, or an\ cutting engine, for making
By 18 Eliz. c. 1. whoever, for lucre, shall dimi
nish, lighten, &c. &c. any of the monies as blanks, by force of a screw, out of flatted bars
aforesaid, shall be guilty of high treason, lose of gold or silver, shall be guilty of high treason.
ib.
goods, 8tc. &c. and lands during life, but no
corruption of blood.
ib. s. 62 Whoevcrshall knowinglyhave any such puncheon,
Aiders, consenters, and abettors, are equally counterpuncheon, matrix, stamp, dye, edger,
guilty.
it. cutting instrument, or other tool or instrument
before mentioned, shall be guilty of high trea
CLOTHES
son.
il>.
Maliciously to destroy the garments of another The words " pattern or mould" are omitted in
in the public street is transportation.
114 the above clause ; but it has been determined,
Decisions on this law.
115 that they are comprized in the words " tool or
instrument;" and that the special term is suf
COIN.
ficient in an indictment, without averring the
See High Treason.
thing to be a tool or instrument within the act.
24
By 25 Edw. 3. c. 2. to counterfeit the king's
20. s. 54 It is also determined, that if the stamp of the
money is high treason.
coin be impressed or formed in, or upon any
Those who coin the king's money without autho
rity, are guilty within this clause, whether of the instruments enumerated in the act, it is
they utter it or not.
ib. s. 55 immaterial whether it be laid in the indictment
So also are the authorized minlers, if they coin as an instrument on which the resemblance of
it of baser alloy than the standard.
ib the coin is made, or an instrument which will
make the resemblance. But it is better to lay
Receivers and comforters also are equally guilty
23
but clippers are not within this act.
ib. the fact according to the statute.
But to complete the crime, the counterfeiting Counsellors, procurers, aiders, &c. are within
must be such as to render the coin passable. this act, but no corruption of blood or loss of
24
25. (N) dower shall ensue.
Uy
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By 7 Ann. c. 25. prosecutions upon the above a lower rate or value than it imports to be of,
• 44
statute, for making, &c.the toolsor instruments or was counterfeited for, is felony.
therein prohibited, or for milling the edges of| By 13 Eliz. c. 2. those who forge foreign coin
money, shall be commenced within six months. not current here, their aiders, &c. are guilty
61. s. T
23 of misprision of treason.
By 8 & 9 Will. 3. c. 26. s. 2. to convey or assist
in conveying any coining tools out of the mint,
COMMON-COUNCIL-MAN.
is high treason.
24 Is within the corporation act of 13 Car. 2.
Or to mark the edges of any of the current dimi
367. s. 1
nished, or counterfeit coin of the kingdom,
with the usual letters or grainings, or to counsel
COMMON-LAW COURTS.
or assist therein, is high treason.
25
no cognizance of mere heresy; but if the
Whoever shall colour, gild, or case over, with Have
of it become injurious to the
gold or silver, or with any wash, or materials consequences
producing the colour of gold or silver, any of public peace, the offender may be indicted.
354
the current coin, or blanks of base metal of a They may incidentally take cognizance of heresy,
fit size to be coined into counterfeited milled in judging of offences ordained by statute.
money, or shall aid or abet therein, are de
ib. s. 7
clared guilty of high treason.
i6.
a quare impedit, if the cause be heresy, the
It has been adjudged immaterial whether the Onbishop
specify it particularly, that the
colouring be put on, or made to arise out of temporalmust
court may direct thejury accordingly.
the subject coloured.
ib.
ib.
By 15 Geo. 2. c. 28. to wash, gild, or colour, or But a person aggrieved for heresy in a spiritual
to add to, or alter the impression of any shil
cannot move for a prohibition. 355. s. 9
ling or sixpence real or counterfeited, with in Tocourt,
draw
out of the realm, in plea, which
tent to make them resemble either a guinea or belongsany
to
the
law courts, or to sue
half guinea, is high treason.
26 in other courts common
to defeat the judgment given
So also to file, alter, wash, or colour any half there, incurs pramunire.
53. s. 14, 15
penny or farthing with intent to make them
respectiv ely resemble either a shilling or a six
COMMON-PRAYER.
pence, is high treason.
ib.
365
Counsellors, aiders, abettors and procurers are The first establishment of it.
c. 2. ministers neglecting to use it,
within this statute.
ib. Byor1 Eliz.
in derogation of it, forfeit one
By 1 & 2 Ph. k Mary, c. 11. to bring into the yearspeaking
s profit, and suffer six months imprison
realm money, counterfeit to foreign coin cur
ment for the first offence, and deprivation for
rent here, is high treason.
ib. the
second.
366. s. 2
The party bringing must know it to be false. Clergymen
without a cure are within this act.
ib. s. 86
ib. s. 3
It must be from a foreign nation, and not from In an indictment, the word clericus is sufficient
any place subject to the British throne. ib. to shew they are within holy orders.
The bare uttering is not within these statutes. 27 How the indictment must allege the offence. ib.
By ancient statute, a suspected person may be
ib. s. 4
arrested for having false money.
ib. s. 88
statute does not restrain the spiritual court
And quare, if the money need to be actually This
merchandised with, or paid away.
27 from proceeding against offenders, as disturb
The standard of coin is 2 car. copper to 22 car. ers of the unity and peace of the church, 8cc.
ib. s. 5
of gold, 18 dwts. copper to 1 1 oz. 2. dwts. of Also by 1 Eliz. c. 2. to detract the said book
silver.
43 plays, songs, &,c. or to procure a minister in
to
The standard can only be altered by parliament. alter the form, or to let any other minister say
ib. a different form of prayer, is a forfeiture of 100
By 15 Geo. 2. c. 28. knowingly to utter any false marks, or six months imprisonment for the first
or counterfeit money incurs, for the first
400 marks, or twelve months impri
offence, six months imprisonment and surety offence,
sonment, for the second if not paid in six
for six months more. For the second offence, weeks,
and for the third, loss of goods and im
two years imprisonment and surety for two prisonment
life.
ib. s. 9
years. The third offence is death.
44 Queere whetherforthe
imprisonment shall ensue if
To tender in payment any such money twice the offender die without
paying the penalty
within ten days, or to have one or more pieces
367. s. 7
thereof in custody, besides what is tendered, within six weeks.
is, for the first offence, two years imprison
COMPUTATION.
ment and two years security. The second of
fence is death without clergy.
45 A month shall be computed by the number of
The prosecution must be within six months, ib. days, allowing 28 days to each, according to
To coin or counterfeit a halfpenny or farthing is the common rule, where a month is generally
374. s. 11
felony.46 spoken of.
To buy, sell, take, receive, pay or take off any How miles shall be computed.
303. s. 15
counterfeit copper money not cut in pieces, at
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In murder within a year and a day, the whole Judges of record also are freed from all prosecu
day on which the hurt was done, shall be tion for any thing done by them as judges. 447.
reckoned first.
93
s. 6
An assurance for payment of money with interest, Conspiracy, upon the statute, must be both false
shall be computed by calendar months, for and malicious.
s. 7
otherwise it would be usury.
620. 9. 54 Therefore, if the defendants in a writ of448.
conspi
racy can prove a probable cause, they shall be
CONCEALMENT.
discharged.
ib. a. 7
Concealment, or procuring the concealment of| One
cannot be guilty of conspiracy upon
felony, whether by common law or by statute, theperson
statute.
ib. s. 8
is misprision.
73. s. 2 Therefore
husband
and
wife
cannot
be
indicted
By 3 Edw. 1. c. 9. sheriff, coroner, or bailiff, alone, for they are but one ; and the acquittal
&c. who shall conceal, consent, or procure to
all but one is an acquittal of all.
449
conceal the felonies done in their liberties, shall Butofan
on the case, in the nature of a
be fined and imprisoned at the king's pleasure. writ ofaction
conspiracy, may be brought against one
ib. s. 3 only.
ib.
By 3 Hen. 7. c. 1. justices may summon a jury And
if brought against several, and all but one
to inquire of the concealments made by other be acquitted,
yetjudgment maybegivenagainst
inquests, &c.
73. s. 3 him.
ib.
CONIES,
A conspirator convicted at the suit of the party,
In a forest, chase, or warren, not the subject of] shall pay damages, and have fine and impri
larceny at common law.
145. s. 40 sonment,
it. s. 9
To steal conies is felony.
174 to 179 When at the suit of the king, Me villanousjudg
ment was formerly given.
ib.
CONFORMITY.
449
The offence in accepting or holding an office Conspiracy with oaths of secrecy, Sec.
CONSTABLE.
without due conformity to the church.
367
Non-conformity in officers consists in not receiv Constables are not within the test act, 25 Car.
ing the sacrament, and in attending other wor
2. c. 2.
369
ship than the church.
ib.
CONTINGENCY.
The offence of teaching school without conformity How far a person who has only a contingent in
to the church.
371 terest, may maintain another in a suit on the
For non-conformity of papists, Sucvide Church, subject
of which the contingency is to operate.
Dissenters.
.457 .
CONTEMPTS.
CONVENTICLES.
Against the king's palace.
61
for diffusing heretical tenets can only
Of contempts against the king's prerogative. 65 Established
become the subject of indictment at common
Of contempts against the king's person and go
when they raise factions which may tend
vernment,
ib. law,
to disturb the public peace.
354
Of contempts against the king's title.
66 Disturbers
of licensed conventicles are directed
Of the contempt in refusing to take the oaths re
be punished in a summary way.
411
quired by law for the support of the king's Theto king's
will grant an information for
government.
68 disturbingbench
protcstant dissenters conventicles.
CONSPIRACY.
ib.
A definition of conspiracy.
444 By 1 Mary, s. 2. c. 3. certain disturbers of
Barely to conspire to indict another maliciously, licensed conventicles are directed to be punished
whether any thing be done in prosecution of in a summary way.
493. s. 30
such intent, or not, is conspiracy.
ib. s. 2
CONVICTION.
In an action for. a malicious prosecution, the
Set Heresy.
plaintiff must shew that the original suit is at
an end.
446. notit It is always implied by law, that there must be
It is safest to form an indictment at common law, a conviction before punishment.
373
for a malicious accusation.
ib. A conviction is of no effect unless judgment be
And for this offence a man may be not only given thereon.
374
sentenced to the pillory, but branded. ib. A party has no remedy against an insufficient
At common law, all confederacies, wrongfully to conviction but to move it into the superior
prejudice a third person, are criminal.
16. court, and quash it.
377. s. 23
The insufficiency ofthe indictment, want ofjuris What conviction will be sufficient for absenting
diction in the court, or the improbability ofin
from church.
. ib.
juring the defendant, is no justification in con How far a conviction may be pleaded in bar to
spiracy for a malicious prosecution. 446. s. 3 a subsequent prosecution.
380. s. 39
Nor is it any plea, that the party only intended An additional punishment for a second offence
to give evidence in the regular and legal course can never be inflicted, unless there has been
ofjustice.
447. s. 4 a previous conviction for the first offence. 72.
But no juror is liable to any prosecution, in re
*s. 7
spect to any verdict given by him, either upon Convict insane, how to be dealt with.
2 (N)
a grand or petit jury.
ib. s. 5
CONvol. 1.
3 u
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COVENTRY ACT.
CONVOCATION.
See Maim.
The convocation may declare what opinions are
heretical; but cannot convict a heretic. 54. By 22 & 23 Car. 2. c. 1. whoever shall, by 1 vine;
s. 3 in wait, disable the tongue, put out the eye,
slit the nose, cut off the lip, or any limb or
COPYHOLD.
member of another with intent to maim or dis
Not liable to be seized for recusancy. 375. s. 18 figure, he, his aider, &c. shall suffer death with
out clergy.
108
CORONATION OATH.
Constructions on this act.
109
To charge the king with a breach of his corona
COUNTY.
tion oath, is a contempt against his person. 66
Murders done out of the realm may be tried, by
CORONER.
special commission, in any county. 93. s. 1 1
&e Deodand, Inquisition.
There can be no forfeiture as a deodand, nor can By 27 Hen. 8. c. 4. and 28 Hen. 8. c. 15. a
any thing be seized as such, till it be found by murder done at sea may be tried in any county.
ib. s. 13
the coroner's inquest to have caused a man's
death.
76. s. 8 By 2 Geo. 2. c. 21. principals and accessaries to
But after the coroner has made his inquisition, a murder, where the stroke, &c. is at sea, and
which ought to find the value, the sheriff is the death on land, or i converso, may be tried
answerable for it, and may levy for it on the in the county where either the death or stroke
town where itfell.
ib. shall be.
94
If the coroner neglect to make an inquest, it By 2 & 3 Edw. 6. c. 24. a wound in one county,
cannot be taken by the grand jury.
ib. (N) and the death in another, shall be tried in the
When taken by the coroner, it may be moved county where the death shall happen. 94. s. 13
and traversed.
ib. By 26 Hen. 8. c. 6. a murder in Wales may be
ITie personal estate of a/efo de se is not vested tried in the next adjoining English county. 94.
in the king until the coroner has taken his in
s. 14
quest.
78. s. 9 But appeals must be brought in the proper
ib.
Such inquisitions ought to be by the coroner county. (Sed vide 2 Geo. 2. c. 21.)
super visum corporis, if the body can be found. Larceny in one county, and the goods carried
79. s. 11 into another county, the offender may be in
And it is said this kind of inquisition cannot be dicted in either.
151
traversed.
ib. But in a robbery at sea, the pirate cannot be in
dicted in the county to which he carries the
The coroner has only authority super visum cor
goods taken.
ib.
poris, and if the body cannot be found, the in
quisition may be taken by the king's bench, By 13 Geo. 3. c. 31. larceny in Scotland maybe
or by a justice of the peace.
79. s. 12 tried in any county where the goods are found
151. s. 53
And their inquisition may be traversed.
ib. &tc. and i converso.
The manner in which their inquisitions ought to Which shall be considered as the next adjoining
349. s. 8
find the fact.
ib. s. 13, 14 English county to Wales.
If they be full in substance, the coroner may be
COVERTURE.
served with a rule to amend defect of form. ib. The coverture of a woman protects her from
s. 15. punishment for committing bare thefts in com
CORPORATION.
pany with or by coercion of her husband. 4.
Must repair their own bridges.
708
(N)7
Aggregate, may be bound to repair bridges, It also protects her from being an accessary in
either by special tenure . or prescription. 706 felony by receiving her guilty husband. 4. s. 10
s. 2 But coverture will not protect a wife for a theft
May be compelled to repair highways by force committed of her own voluntary act, &c. 4.
of a general prescription.
699. s. 8
s. 11
Nor for receiving stolen goods without her hus
CORN.
band's privity.
4. (N) 7.
Punishment for selling corn otherwise than by And in general, coverture is no protection for
the Winchester bushel.
651 any offence not capital, against the common
law or statute.
5. s. 13
CORRUPTION OF BLOOD
Abolished except in high treason, petit treason, A wife cannot commit larceny of the goods of
and murder.
73 her husband, by reason of the coverture. 147,
CRIMES.
COSTS.
1
By 5 Eliz. c. 14. the defendant convicted of What person may be guilty of them. •
forgery shall pay double costs.
•
299
CUCKING STOOL.
Sometimes called " Ducking Stool," the usual
COTTONS.
695
Punishment for destroying cotton looms. 337 punishment for a common scold.
CURSING.
By 51 Geo. 3. c. 41. to steal cottons from
bleaching or printing grounds, liable to be The offence of profane cursing and swearing.
363, 364
transported for life or less punishment. 206
CUTTING

A TABLE OF PRINCIPAL MATTERS.
771
be deprived by the spiritual court for the first
CUTTING
366. «. 6
And stabbing with intent to murder , Sec . 112 offence.
DESTROYING
DYKES.
DAMAGES.
324
The double damages given by 5 Eliz. c. 4. for The offence ofdestroying dykes.
forging a release of an obligation, &c. shall be
DICE.
governed by the penalty.
301. s. 24
Playing with false dice is an indictable offence.
318
DEBATING.
By 21 Geo. 3. c. 49. all houses for publicly de It is punishable with infamy, fine, and imprison
'
319. s. 3
bating, &c. on any part of the Lord's-day, to ment.
which persons shall be admitted for money, By 16 Car. 2. c. T. if any person shall defraud
another by playing at dice, &c. or by betting
or by charging an unusual price for refresh
ments, &c. shall be deemed a disorderly house, on the side of such as do play, he shall forfeit
323
and the keeper, master, and director thereof, treble what is won.
subject to fine and imprisonment.
361 By 9 Ann. c. 14. he shall forfeit five times the
value, be deemed infamous, and suffer as in
DEBTORS. •
cases of perjury.
ib.
far gaming with dice is restrained by sta
Insolvent may be brought to the quarter-sessions How
727
and obliged to deliver a schedule of their tute.
DISCOVERY.
estate and effects, and for perjury therein, or
on refusing, for 40 days, to deliver such sche What discovery will indemnify against the pe
417 notit
dule, guilty of felony without clergy.
588 nalty for bribery at elections.
DISFIGURING.
DECEIT.
See Maim.
See Cheat.
Cutting off the ear, nose, or the like, of another,
DECIES TANTUM.
are not maims by the common law, because
By 38 Edw. 3. c. 12. if any juror take bribe to they do not weaken, but only disfigure the
107
give his verdict, he shall pay ten timet at much party.
as he hath taken, half to any who will sue for By 22 & 23 Car. 2. c. 1 . whoever shall, by lying
the same as directed by 34 Edw. 3. c. 8. 468 in wait, cut out or disable the tongue, &c. or
Pleas and proceedings on deciet tantum. 468, 470 any. limb or member of another with intent to
maim or disfigure him, his aiders, abettors, &c.
DEER.
shall be guilty of felony sans clergy.
108
By the common law, deer, /erce nuturte, and
DISPENSATION.
roving at large, are not the subject of larceny.
149 No dispensation whatsoever shall restore an of
But if shut up in a house, or even inclosed in a fender against 5 & 6 Edw. 6. c. 16. to a ca
park in such a manner as the owner may re pacity to hold the office he has contracted
416. s. 5
take them whenever he pleases, felony may be for.
committed by taking them.
ib.
DISSEISIN.
The offence ofdeeMtealing, as created by statute,
See Forcible Entry.
described.
179 to 190
It
is
fatal
to
an indictment of forcible entry to
DEODANDS.
allege a disseisin of such estates of which a per
The law relating to casual death and deodands. son cannot be disseised, as a lease for years, a
74. 76 copyhold, &c.
535. s. 39
DEPUTY.
So also if it state the disseisin to be of land ad~
A bond by a deputy of an office to pay a certain tunc et adhuc existent liberum tenementum I. S,
ib.
sum, at all events, is bribery : but a bond to <$-e.
pay half the profits, or a certain sum out of But quare, if this repugnancy may not be re
the profits of an office, for a deputation, is not conciled by intending that the disseisee might
416 re-enter after the disseisin and before the in
dictment.
506. s. 39
DEROGATION.
what manner the time and place of the dis
To derogate from the king's common-law courts In seisin,
in forcible entry, are sufficiently set
is pramunire.
53. S. 14
forth.
506. 508
DESERTION.
DISSENTERS.
The offence of deserting from the king's armies Dissenters taking the oaths directed by 30 Car
48, 49 2. are not within 23 Eliz. c. 1.
372
Protestant dissenters exempted by the toleration
DEPRIVATION.
act from all penal laws relating to religion, ex
See Spiritual Courts.
cept 25 Car. 2. c. 2. and 30 Car. 2. c. 1. pro
Ministers offending against the 1 Eliz. c. 2. re
vided they take the oaths, &c. and attend a re
specting the use of the common-prayer, may gistered place of worship, 8cc.
404
3 d 2
How
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How far the law favours dissenters, and how the or that the killer had often declined to meet him ;
act of toleration is to be construed. . 410, 411 and was only prevailed upon by his importu
nity ; or that he only intended to vindicate his
DIVORCE.
reputation ; or that he only meant to disarm
Persons divorced a vinculo matrimonii, or even his adversary.
96. s. 21
a mensi et thdro cnusi adulttrii velsttvilis may So, if two quarrel and appoint a distant time to
marry again without incurring the penalties of] fight, as from night to morning, or from morn
bigamy by 1 Jac. 1. c. 11.
686. s. .
ing to the afternoon, it may reasonably be pre
And for this purpose the word " teparamus
sumed the blood was cooled in the interval.
without the word " divortiamus" in the sen
ib.
tence will be sufficient.
t"6, And the same construction shall be made upon
a sudden quarrel, if it appear that either of
DOGS.
the parties was master of his temper at the
It is no felony at common law to steal dogs
ib.
because they are things of a base nature time.
not only the principals, but the second to
149. s. 36 And
But by 10 Geo. 3. c. 18. whoever shall steal the killer also, is guilty of murder. 97. s. 31
dogs from the owner, or from any person in But it seems that the second to the person killed
98
trusted with them by him, or shall knowingly should yet be involved in his guilt.
buy, sell, receive, harbour, or detain stolen
DUCKING STOOL.
dogs, or shall have the skin thereof in his cus
tody, is liable to certain pecuniary penalties, A common scold is punishable by the ducking
695
&c.
t49 stool.
EAR.
DOORS.
The constable may break open doors to suppress Cutting off a man's ear is not mayhem by the
common law.
107. s. 2
an affray, and if the offenders fly and take re
fuge in a house, he may break open the doors But by 22 and 23 Car. 2. c. 1 . if done with in
to apprehend them.
490. s. 16 tent to maim or disfigure the person, it is fe
lony without clergy.
108
DOVE COTE.
EASEMENT.
A dove cote, either erected by the lord or his An easement, as a right of way, or the like, is
tenant, is not a common nuisance. 693. s. 8 not that sort of possession which is within the
It may be justified by prescription.
ib.
502. s. 31
It is demandable in a precipe before any land statutes against forcible entries.
whatsoever which is not built upon.
ib.
EAVES-DROPPERS.
The owner of a dove cote may justify taking an
other's hawk flying at his pigeons.
694 Eaves-droppers are such as listen under win
But a tenant is liable to an action on the case, dows, or tl>e eaves of a house, to hearken after
for building a dove cote without license from discourse, and thereupon to frame slanderous
the lord.
ib and mischievous tales to the common nui
But by 1 Jac. 1. c. 27. and 2 Geo. 3. c. 29. the sance ; and are presentable at the leets, in
keeping pigeons as therein prohibited, is a dictable at sessions, and punishable by fine and
694
nuisance.
694. N. finding surety for good behaviour.
DOWER.
ECCLESIASTICAL,
The wife of a felo de se is not barred from her A force done to ecclesiastical possessions, as
dower by the felony of her husband. 78. s. 8 churches, vicarage houses, &c. is as much
A title to dower from a house of which u wife is within the statutes against forcible entries as if
trustee, is not a sufficient possession to avoid it were done to any temporal inheritance.
the guilt of arson, if she set fire to it during
502. s. 31
the term of her lessee.
139. s. 12 So also i^ is saved by 5 Eliz. c. 9. against
per
A statute which saves corruption of blood, or jury and subornation.
437. s. 15
■ land, to the heir, impliedly saves the wife's
dower.
•
73. s. 1 1 The 5 Eliz. c. 14. against forging deeds, wills,
&c. shall not extend to any officer of the ec
DRUNKENNESS.
clesiastical court who shall officially set his
299. s. 15
A voluntary drunkard shall be punished for the name to any such writing, &c.
. crimes committed during his intoxication, as The offices of chancellor, register, and commis
much as if he were sober.
3. s. 6 sary in ecclesiastical courts are within 5 and 6
Edw. 6. c. 16. against buying offices.
414
By 4 Jac. 1. c. 5. the offence of drunkenness in
curs a penalty of 5*. to the poor. 365. s. 30 A suit in the ecclesiastical court is not within the
statutes against maiutenance.
463
DUEL.
EDUCATION.
See Challenge. Affray.
. See Schools.
If two persons meet and fight in cool blood upon
a precedent quarrel, and one is killed, the By 1 Jac. 1 . c. 4. to send any child abroad, for
other is guilty of murder.
96. s. 21 the purpose of being educated in the Popish
And it is no excuse that the deceased struck first ; religion, incurs a penalty of 100/. 399. s. 1
And
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And the persons so sent shall be disabled to in
shall embezzle any part of the property in
herit, &c.
399. s. 1 trusted to his care, he shall suffer death with
By 3 Jac. 1. c. 5. if the children of any English out benefit of clergy.
160
subject not being mariners, &c. 8cc. shall be By 5 Geo. 3. c. 25. servants of the post offices
sent abroad to prevent their good education in embezzling any letter or packet, or bag of let
England, they shall be disabled, &c. unless ters, containing any security for money, shall
they take the oath of obedience, &c. and the suffer death without clergy.
162
person sending such child shall forfeit 100/.
EMBRACERY.
ib.
By 3 Car. 1. c. 2. if any person shall go abroad Embracery is a corrupt attempt to influence a
to be strengthened in the Popish religion, they jury in their verdict, although no verdict is
shall forfeit all goods, hereditaments, &c. &c. given.
466
4O0. s. 3 Particular instances of this offence, and the man
EGGS.
ner in which it is punished.
466. 470
Larceny may be committed by taking the eggs
ENEMY.
of any swans marked anil pinioned. 149. s. 42
persons can be guilty of an affray by assem
But by 11 Hen. 7. c. 17. a lesser punishment is Nobling
and arming in order to oppose enemies.
appointed for this offence.
it:
489
And there is no doubt but that the taking the
ENGINES.
eggs of ducks, hens, &c. is felony. 149. s. 43
See High Treason.
ELECTION.
By 9 Geo. 3. c. 29. to burn, destroy, or damage
See Bribery.
any engine for drawing water from collieries,
335.
If a statute ordain a forfeiture, or imprisonment, is transportation for seven years.
at the election of the party, autre, if the party
ENGROSSING.
die within the time limited for the payment,
in which forestalling, engrossing,
whether the forfeiture be discharged. 367. s. 7 Theandmanner
regrating, were treated by the common
It is in the election of the crown either to pro
law, and by statute, previous to 12 Geo. 3.
ceed upon the old statutes which make pur
644.650
chasing bull* from Rome high treason, or upon c. 71.
ENLISTING
13 Eliz. c. 2. which reduced the offence to prte47
munire.
53. s. 13 In foreign service, a misdemeanor.
So also government may proceed against non
ENTRY.
jurors either on the statutes of 'prtrmunire or
See Forcible Entry, Burglary.
on the modern and milder statutes. 69. s. 5
By 13 Car. 2. c. 1. members of corporations The words fregit et intravit are both essentially
must have received the sacrament within one necessary in an indictment for burglary; and
130
year before their election.
367 both must be satisfied.
But by 5 Geo. 1 . c. 6. such election is good not Any the least entry, either with the whole or
with but part of the body, or with any instru
withstanding the omission of receiving the sa
crament,
ib. ment or weapon, will satisfy the word intra
By 11 Geo. 1. Me oaths shall be taken before the vit ; as if one do but put his foot over the
threshold, or his hand, or a hook, or a pistol,
person who presides at the election of corpo
132
rate officers.
370 within the window.
To refuse to elect the person nominated by the But the entry made, or thing introduced, must
king to a bishopric is praemunire. 54. s. 22 be for the purpose of committing felony, ib.
Ifeither of the universities neglect to elect a mem Therefore an entry made with an instrument for
ber in the place of one disqualified by not the purpose of breaking, and not for the felo
taking the oath, &c. the king may appoint. 70 nious purpose, is not such an entry as will
satisfy the word intravit.
ib.
EMBEZZLEMENT.
An actual entry in all cases is not necessary, ib.
By 31 Eliz. c. 4. if any person having the charge An entry obtained by fraud or collusion is suffi
of the king's stores, shall embezzle the same to cient.
131. (N)
the value of20s. he shall be guilty offelony. 50
ENTAIL.
By 22 Car. 2. c. 5. the benefit of clergy is taken
from this offence, but restored by 4 Geo. 4. The forfeiture of all lands and tenements by 16
c. 5.
ib. Rich. 2. c.5.forprtemunire, extends not to land
By 3 and 4 Will, and Mary, c. 9. if any person entailed after the death of the offender. 59. s. 48
shall take away the furniture of their lodging,
ERASURE.
1 with intent to embezzle it, they shall suffer as Erasing the name of one man out of a patent,
in case of felony.
153 and putting in that of another, or any artificial
By 21 Hen. 8. c. 7. if any servant shall embezzle removing of the true writing altogether new,
his master's jewels, money, goods, tee. in
&c. from any instrument to which the seal is
trusted to his care, to the amount of 40«. he affixed, is not within the statute of treason as
shall be guilty of felony. {Vide Larceny.) counterfeiting the king's great and privy seal.
155
20. s. 52
By 15 Geo. 2. c. 13. if any officer of the bank By 11 Geo. 1. c. 9. to erase or alter a bank note,
or
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or any indorsement, Sec. thereon, is felony But notwithstanding the words ipsofacto, there
without clergy.
275 must be either a precedent conviction at law,
See also 45 Geo. 3. c. 89.
280 transmitted to the ordinary, or else the excom
munication must be declared in the spiritual
ESCAPE.
court, on proof of the offence there. 493. s. 26
See Homicide. Execution. Quarantine. Excommunication must always appearjudicially,
An officer may justify homicide of a prisoner otherwise there can be no absolution, ib. s. 27
who resists, being retaken upon an escape,
EXCUSABLE HOMICIDE.
without giving back at all.
82. s. 18
By 45 Geo. 3. c. 10. if any person shall escape Excusable homicide is either per infortunium or
se defendendo.
85
out of the house, lazaret, or place appointed Per
infortunium is by misadventure, where a
for the performance of quarantine, he shall
man, in doing a lawful act, without an injuri
suffer death without clergy.
684 ous
intention, happens to kill another, ib. s. 1
As where the head of a hatchet flies off and kills.
ETCHING.
ib. s.2
Etching bank plates.
279, 280 Or where a horse whipped by a third person,
runs over a child.
ib. s. 3
EVIDENCE.
Or where a workman, after proper notice, flings
See Witness.
timber from a house, &c.
ib. s. 4
In se defendendo, and manslaughter, the special Or where death ensues from moderate correc
matter thall be given in evidence on the gene
tion, &c.
ii. s. 5
ral issue.
80 Or where an arrow glances and happens to kill.
So also in homicide by misadventure.
88
ib. s. 6
To dissuade, or endeavour to dissuade, a person Or where death happens in playing at foot-ball.
from giving evidence against a person in
ib. s. 7
dicted, is a contempt of court.
64 Or where one kills another in fighting at barriers
Refusing to give evidence before a jury concern
by the king's command.
ib. s. 8.
ing a crime is a contempt of the king's prero Or where the gun of a stranger attending a
gative, for which the Court may impose an game-keeper, who is warding off poachers
immediate fine.
ib. from the ground of a third person, and the
Opening the evidence to the jury in favour of gun accidentally goes off and kills one of the
one of the parties, is said to be a species of poachers, for the duty of the game-keeper will
maintenance.
455. s. 6 authorize the trespass of the stranger.
86
A borrower shall not be admitted an evidence Se defendendo is where one who has no other
against an usurer, until he has paid off the possible means of saving his life from the force
whole debt.
622 of a sudden attack kills the person by whom
But the borrower is a good evidence to prove the he is reduced to such an inevitable necessity.
repayment of the money, and also the usurious
87. s. 13
' contract.
622. s. 73 And he who, on an assault, retreats as far as
Evidence of a loan of goods will not support an safety will permit, and then kills his assailant,
information for usury for the loan of money. is judged to act upon unavoidable necessity.
622
ib. s. 14
EXCISE.
So also, if his situation be such, either from the
A man may be bound to good behaviour for violence of the assault, or from the nature of
accusing justices of ignorance of the excise the place, that he cannot retreat without en
ib.
laws.
486. (N. 1) dangering his life.
And though he wound the assailant in retreat
EXCOMMUNICATION.
ing, yet if he give him no mortal wound, till
By the common law, an excommunicated heretic his further retreat is stopped, it is only se de
may be imprisoned by the writ excommunicato fendendo.
ib. s. 15
capiendo.
355. s. 12 An officer resisted in the execution of his duty,
By 3 Jac. 1. c. 1. every popish recusant convict and a private person feloniously attacked on
shall stand disabled, fee. as persons excom
the highway, may justify the lulling without
municated, to all intents and purposes. 387 giving back at all.
ib. s. 16
But they cannot be apprehended upon excom And it is said, though even he who gives another
municato capiendo.
388. s. 6 the first blow, without malice, and afterwards
By 5 & 6 Edw. 6. c. 4. whoever shall smite or do what he can to avoid killing him, is not
lay violent hands upon another in a church or guilty of felony.—Sed quare.
ib. s. 17
churchyard shall ipso facto be deemed ex Homicide per infortunium and se defendendo
communicate.
493. s. 25 are not felonies, were always bailable by the
And whoever shall maliciously strike another King's Bench, fee. and never punishable with
with any weapon in a church or churchyard, the loss of life.
79. s. 20
or draw the same with intent so to strike, They are not bailable by justices of the peace,
shall, on conviction as the statute directs, have but the offenders must be committed till the
one of his ears cut off, and stand ipsofacto next assizes.
88. s. 23
excommunicated.
ib, s. 2$ These offences cannot be justified by special
pleading,
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' pleading, but the special matter may be given taining money colourably, where none, or not
m evidence on not guilty.
88.9.25 so much, is due, or where it is not yet due. 418
If the offender be acquitted of the indictment, No fees shall be taken but of the king by any
or found not guilty on a special verdict, he officer concerned in the administration or ex
ib. s. 2
shall be discharged upon bail, and forfeit his ecution ofjustice, &c.
goods.
tli- A prescription by a clerk of the market, claiming
But that by removing the record by certiorari fees for the view of weights and measures, is
ib.
into chancery, he shall be pardoned of course, void.
without waiting for the king's warrant.
ib. The danger of oppression from officers' ancient
fees, as the bar fee by the sheriff, &c. which
they claimed.
419. s. 3
EXECUTION.
An enumeration of the statutes by which their
On the conviction of an infant within the years fees are now settled.
ib. (N) 1
of discretion, for a capital offence, the judges Officers guilty of extortion, who take other fees
will, in discretion, respite the execution in than they are allowed.
ib. s. 4
order to procure a pardon.
4. s. 8. A promise to pay them more than they are inib.
If the common pleas, on an appeal of death, or titled to take is void.
justices of the peace on an indictment of trea It is extortion to oblige an executor to prove a
son, award execution, and the execution is will twice over, and to take fees thereon; or
accordingly done, the judges who award, and to procure a gratuity to become bail for a pri
the officer who executes, are guilty of felony. soner ; or to arrest a man and procure a re
80. s. 5 lease; or to obtain money from a prisoner by
But in trespass, if the justices of peace arraign any colour of office.
ib. (N) 2
for felony, and award execution, the justice It is extortion for a miller to take more than is
only, and not the officer, is guilty.
ib. s. 6 due by custom; or for a commissary to take
Execution must be done by the lawful officer. more than his right for absolution ; or a ferry
ib. s. 7 man for ferrying; or to force an exorbitant
If a private person do execution, or if the proper price for places at a fair; or in an under-she
officer himself do it without lawful command, riff to refuse execution of process without his
it is felony.
ib. s. 9 fees; or to take a bond for them; or for a co
The execution must be pursuant of, and war
roner to refuse a view.
ib. (N)
ranted by the judgment; therefore if a sheriff Extortion, by the common law, is punishable
behead a man where that is no part of the with deprivation, fine, and imprisonment.
sentence, he is guilty of felony.
81. s. 10 And by the statute of Westminster, the offen
der shall yield twice as much as he takes. 420
The king cannot vary the execution so as to ag
gravate the punishment.
ib. (N) 1 The indictment or information must state the
How homicide, in execution of public justice, is fact particularly.
ib. (N)
justified.
ib. The sessions may try the indictment.
ib. (N)
If a convict becomes non compos after conviction, An action lies for the double value.
ib. (N)
he shall not be executed.
3. s. 3 Proof of the smallest possible taking is sufficient;
for it is the taking, and not the contract, which
constitutes the crime.
ib. (N)
EXPORTATION.
Aiders are principals, and the offence may be
See Smuggling.
laid in any county.
ib. (N)
Penalty for exporting wool.
551 to 586
By 19 Geo. 2. c. 34. and 52 Geo. 3. c. 143. if
EYRB.
any persons armed, to the number of three, By the 25 Edw. 3. c. 2. it is high treason to slay
shall be assembled to assist in the illegal ex
thejustices in eyre orjustices of assize assigned
portation of wool, or shall rescue, &c. or if to hear, &c. being in their places during their
any person shall have his face disguised, when offices.
19
passing with such goods, or shall obstruct the But not attempt to kill them, or the actual
seizing, &c. he shall be guilty of felony with
wounding, unless death ensue, will amount to
out clergy.
665 8c 668 (N) this crime.
ib.
Exporting of bullion.
37 to 41
FAIRS.
If any broker, not a goldsmith or refiner, shall
buy or sell any bullion, or molten silver, he By 5 & 6 Edw. 6. c. 9. to break open a booth
shall be imprisoned six months.
41 or tent in any market or fair, the owner, his
No bullion to be entered or shipped, but in the wife, &c. being therein, is felony without
name of the true owner, proprietor, or impor
clergy.
208
ter, on pain of forfeiture.
39 By 27 Hen. 6. c. 5. no fair shall be held on the
principal festivals, Good Friday, or on any
EXPORTING TOOLS.
Sunday, except the fairs in harvest.
358
The several statutes creating the offence of ex
FALSE NEWS.
porting tools enumerated.
595. 612
Spreading false news is an indictable offence.
EXTORTION
66. s. 4
Is any oppression, but especially an officer ob
FALSE
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FAXSE TOKENS.
j Money delivered in consequence of an oath
compelled by fear is robbery.
213. s. 1
See Cheat.
Fear is the distinguishing ingredient between
By 33 Hen. 8. c. 1. falsely to obtain the property robbery and other larcenies.
214
of another by means of any privy false token Therefore if the fear be exerted subsequent to
is a misdemeanor.
319 the taking, it is larceny, but not robbery.
What shall be considered a privy false token. 320
ib. s. 7
So where no fear is impressed for the purpose of
FAME.
obtaining the property.
ib.
By 34 Edw. 3 c. 1 . justices of peace are em- But it is not necessary that the fact of actual fear
powered to restrain and take (inter alia) of should either be laid in the indictment or
all them that be not of good fame sufficient proved upon the trial.
ib. s. 8
surety for their good behaviour.
485 Proof of such acts as may rexsonably be sup
It has been thought that this means only such as posed to excite fear and apprehension in the
are defamed and justly suspected of an inten
human mind are sufficient, if the party parts
tion to break the peace.
ib. s. 2 with his money under the influence ofthem. 21 5
But evil fame as properly includes persons of] For in odium spoliatoris the law will presume
scandalous behaviour in other respects as fear where there appears a just ground for it.
those who give suspicion of their readiness to
215. s. 10
break the peace.
ib. How fear is properly expressed in an indict
Therefore for those causes of scandal which give ment,
ib.
a man a bad fame, as being contra bonos moFELO DE SE.
ret only, may be bound to his good behaviour, ib.
And also alt persons whose misbehaviour may In what cases a man shall be said to befclo dc
77
reasonably be intended to bring them within te.
78
the meaning of persons of evilfame, the great What he shall forfeit for this offence.
latitude of which leaves it to the judgment ofj
FELONY.
the magistrate.
ib.
A libel is any malicious defamation expressed Capital offences, by the common law, come ge
in any manner so as to be generally under nerally under the title of felony; which signi
stood.
542 fies quodlibet crimenfelleo animo perpetrutum.
c. 7
FARTHINGS.
It can be expressed by no periphrasis without
the word feltmici.
7 1 . s. 1
See Half-penny.
It is not high treason to coin or counterfeit brass Felony is included in high treason; and a par
farthings.
20. s. 57 don of felony pardons treason, if the word
ib. s. 2
To alter a farthing with intent to make it pass proditorii be omitted.
for a sixpence is high treason.
26 It is always accompanied with an evil intention.
72. s. 3.
By 15 Geo. 2. c. 28. whoever shall coin or coun- It shall not be imputed to a mere mistake
or
teifeit any brass or copper money called a
ib. .
halfpenny or farthing, their aiders, 8cc. shall mis-animadversion.
suffer two years imprisonment, and find surety Anciently the bare intention to commit felony
ib. s. 2
for two years more.
44 was considered as felonious.
By 1 1 Geo" 3. c. 40. whoever shall coin or coun- 1 But now felony sha" not
'n>P«*ed to a bare
terfeit a halfpenny or a farthing, his aiders, 1 intention to commit it.
''j8"/5'
&c. shall be guilty of felony.
46. s.26|Bul ^ V*1*! may
very severely fined for
Whoever shall buy, sell, take, receive, or put off! such intention.
any counterfeit copper money not cut in Where a statute decrees an offence to undergo
pieces, for lower than its nominal value, shall judgment of life and member, the offence be
be guilty of felony.
44 comes a felony, though thatword be omitted, ib.
But felony shall not be implied from any doubt
ful or ambiguous words in a statute, ib. s. 6
FAST DAYS.
a statute makes a second offence felony,
By 2 & 3 Edw. 6. c. 19. and 5 Eliz. c. 5. it is Where
made penal to affirm that any eating of fish or or subject to a heavier punishment than the
ii.
forbearing of flesh mentioned therein is neces- first, it must be after conviction.
sary to salvation, or that it is the service of, What sha11 °e incidentally implied in every sta_ J.
'
........
1.:„L
—
1
na*anAO
blnnu
71
which makes an offence felony.
73
God.
365. s. 34 stute
one commit an offence made felony by statute
By 27 Hen. 6. c. 5. no fair or market shall be If and
the statute be repealed, he cannot be pu
held on the principal fast days, except the fair
ib.
Sundays in harvest, on pain of forfeiting the nished for the felony.
FELONIOUS HOMICIDE.
goods exposed to sale.
358
See Murder, Manslaughter.
FEAR.
That without malice is called manslaughter, and
See Robbery.
sometimes chance medley.
89. s. 1
Larceny from the person by pultini in fear is This is such a killing as happens upon a sudden
called robbery.
212 quarrel, or in the commission of an unlawful
act,
776
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act, without any deliberate intention of doing member, with intention to maim and disfigure,
mischief.
89 is death without clergy.
108. s. 5
There can be no accessaries to manslaughter, Cases on this statute.
109
because it must be done without premedita
FOOTWAY.
tion,
ib.
See Nuisance, Highway.
FEME COVERT.
A feme covert, favoured in respect of her hus There are three kinds of ways: 1st. a footway;
2d. a pack and prime way, which is both a
band's authority over her, shall not be pu
nished for committing a bare theft in company horse and a foot way ; 3d. a cart way. 698
with or by coercion of her husband.
4 A nuisance in a footway is punishable at the
ib.
This exemption extends to burglary and perhaps leet.
to robbery.
4. (N) 7 FORCIBLE ENTRY AND DETAINER.
Afeme covert shall not be deemed an accessary By common law, a man, within proper time,
to a felony for receiving her husband who has might regain Ait possession by force ; and he
been guilty of it.
4. s. 10 may now justify the re-taking of his goods
But if afeme covert commit a theft of her own wrongfully
withheld.
495
voluntary act, or by the bare command of her
such a repossession of lands is now re
husband (quare), or be guilty of treason, mur Butstrained,
der, or (quare) robbery, in company with or On an action for a forcible entry, if the defendib.
by coercion of her husband, she is punishable. ant proves his title to the lands, &c. he shall
4. s. 11 not pay damages to the plaintiff for theforce ;
Or if she receive stolen goods without her hus
he may be punished as a disturber of the
band's privity, or if he, knowing it, disclaims but
public peace.
ib. s. 3r
her, she may be punished as accessary, ib. (N) 7 Indictment
common law for a forcible
A wife may be indicted together and condemned entry; butliestheatactual
force must be charged.
to the pillory with her husband for keeping a
ib. (N) 1
bawdy-house.
5. s. 12 By 2 Edw. 3. if arms which strike a terror
are
Generally a feme covert shall answer for any of used in making the entry, the persons autho
fence not capital.
5. s. 13 rized by that statute may seize the arms and
If the offence be of a nature which she may com
the offenders; but they cannot re
mit alone, the husband need not be joined in imprison
state
the
party
to his possession . 496. s. 5
the indictment, provided he is no way privy. 5 By 5 Rich. 2. c.injured
7.
whoever,
make entry
But for a forfeiture, the husband may be made into lands, with strong hand,shall
and with multi
liable by joining him in the prosecution. - ib. tude of people, shall suffer imprisonment.
The husband is not liable to pay a forfeiture re
ib. s. 6
covered against his wife upon an indictment. 360 By 5 Rich. 2. c. 2. justices, with the power
of
the county, may commit such as hold forcibly
FENCES.
ib. s. 7
By 6 Geo. 1. c. 16. to destroy fences round after an entry made.
woods or plantations is three months' correc And he shall make a record of the fact, which is
tion, and the parish liable to the damage. 325 not traversable, because he acts not as a mi
497. s. 8
By 16 Geo. 3. c. 30. to destroy the fences of deer nister, but as a judge.
parks is transportation.
326 He may also assess the fine for the offence, ib.
By 9 Geo. 3. c. 29. to destroy fences of waste But the commitment must be upon a view of the
lands inclosed, transportation.
327 fact, or for want of finding sufficient sureties, ib.
If the party traverse the entry, or the force, or
FEBJE NATURiE.
plead three years possession, the justice may
summon a jury and try the traverse.
ib.
Larceny may be committed of animalsfere na
ture, if they be fit for food and reduced to By 8 Hen. 6. c. 9. justices are empowered to
tameness, and known by the offender to be so. examine the offence, and put the party intitled
tb. s. 9. & 10
149 into full possession.
For which purpose they may direct the sheriff
FIRE ENGINE.
By 9 Geo. 3. c. 29. to damage or destroy any to impannel a jury, each having 40s. a year.
498. s. 11
fire engine belonging to any colliery, on con Penalty on jurors or sheriffs neglecting
their
viction within eighteen months, incurs a pe
duty.
ib.
nalty of transportation.
335 This
power extended to all magistrates, ib. s. 1 2
FISH.
But this power shall not extend to dispossess
The offence of stealing fish.
190 those who have had possession for three years.
ib. s. 13
Regulations respecting the preservation, sale
and importation of fish.
654.658 By 31 Eliz. c. 11. this security confirmed, Sec.
the party may allege the three years peaceable
FINGER.
occupation iu bar of restitution. But the fact,
Cutting off, or disabling, or weakening a man's on being traversed, may be tried by the jus
hand or finger, is esteemed a maim. 107. s. 2 tice, who may award costs, Sec.
ib. s. 14
It is punishable with fine and imprisonment, ib. If a lessee or copyholder be ousted, and the les
By 22 & 23 Car. 2. c. 1. to disable any limb or sor, or lord, disseised, restitution to the lessee,
or
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And writing letters to a foreign prince, inviting
or copyholder, is a reseisin of the freehold.
499. s. 15 him to invade the realm, is now high treason. 9
By 21 Jac. 1. e. 15. the Court may grant resti It is so high an offence to prefer the interest of
tution to termors, copyholders, tenants by a foreign prince, that it is criminal to do any
elegit, statute merchant and staple. ib. s. 16 thing which may incline a man so to do.
Outre, If a tenant by the verge be within the
65. s. 3.
statute.
Hi. s. 17
FORFEITURE.
A lessor who ejects his lessee, and is then for If the wife incur the forfeiture of a penal statute,
cibly put out of possession, is not within any the husband may be made a party to an action
of the statutes.
499- s. 17
information for the same.
5. a. 13
But in either of the last cases, the justice may Anoroffender
executed
by
virtue
of
the
writ de
remove the force and commit the offender.
haretico comburendo, forfeits neither land nor
ib. s. 18 goods.
335
What shall be esteemed an entry.
ib. s. 1 9
limitation of a forfeiture to the crown, in a
The bare trespass by a pretender to the lands, Thestatute,
mere surplus.
379. s. 33
although armed, &c. unless he actually claim Whether aisforfeiture
is saved by the death of the
by circumstances of force and terror, is not an party within the time
limited for the payment
entry.
500. s. 20 of it.
367
Aiders are principal offenders, although they do What
shall be forfeited byfeJo de se.
78. s. 7
not actually enter.
ib. s. 22 The forfeiture
One who continues forcibly, under a defeasible sition found.is saved by a pardon before inqui
78
title, against him who has a right of entry, is After inquisition, the forfeiture shall relate back
within the statutes.
ib. s. 23 to the time the mortal wound was given, ib.
But not one who barely agrees to a forcible en Nothing shall be forfeited as a deodand unless
try made to his use.
ib. s. 24
die within a year and a day. 75. a. t.
What entry is forcible.
ib. s. 25 Buttheif party
die within the time, the forfeiture shall
It must be with actual violence and terror ; not relateneback
to the time of the wound.
76
such as the law implies in trespass. 501 . s. 26
What degree of violence is necessary.
ib
FORGERY.
What circumstances will amount to terror, ib. s. 27 . Forgery denned.
263. (N) 1
What oetainkr shall be adjudged forcible. 502 Forgery of franks.
291
s. 30 Forging a testimonial ofjustice of peace. 387
A forcible entry or detainer may be committed Forging of post fines.
290
upon ecclesiastical possessions, as well as upon Forging marriage registers.
688
temporal, or incorporeal hereditaments, for Forging
of stamps on silk, paper, callicoes, and
which entry will lie ; but not upon a way or silver plate.
284. 287
easement.
502 Forging the signature of the accountant-general.
Who may be guilty of this offence. 503. s. 32
280
What ought to be the form of a record, upon the Forging the seal of the South Sea Company. 282
statutes of forcible entry.
503. 507 Forging East India bonds.
Of what kind of possession restitution is to be Forging with intent to defraud a proprietor283
of
awarded.
507, 508. s. 45 stock.
268
To whom and in what manner such restitution Forging
Mediterranean pass.
290
ought to be made.
508. ib.
with intent to defraud seamen of their
By whom and in what manner such restitution Forging
may be awarded and given. 508. s. 49, &c. wages.with intent to defraud the London 292
As
How restitution should be barred by a continu Forging
surance Company, Royal Exchange Assurance
ance of possession for three years. 509. s. 53 Company,
the Globe Assurance.
983
For what other causes such restitution may be Forging with and
to defraud the Governor and
stayed.
511. s. 58 Company ofintent
the Bank of England.
275
How such a restitution may be superseded be Decisions on this
of forgery.
281
fore it is executed.
ib. s. 61 Forging of wills, species
bonds, bills, notes, receipts,,
How such a restitution may be set aside after and orders for payment
of money or delivery
it is executed.
512. s. 63 of goods.
298
FORCIBLE MARRIAGE.
A variety of judicial decisions on subjects of
300 to 312
By 3 Hen. 7. c. 2. whoever shall take a maid, forgery.
widow, or wife, against her will, their abettors, Forgery of bills of exchange of foreign states and
corporations.
310
procurers, and knowing receivers, shall be Forgery
of records.
•
2.66
reputed principal felons.
123
Decisions on these statutes
124, 125 Forgery of documents relative to public funds.
268
FOREIGN PRINCE.
Forgery of notes and other securities of the Bank
of England, and other public companies. 275
See Enlistihg.
Serving a foreign state.
47 Forgery of stamps.
284
Summoning a man to appear and defend himselfj Forgery of official papers, securities and do
before a foreign prince, was anciently high cuments.
287
treason.
7
Forgery
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Forgery of private papers, securities and docu
portance, may become the subjects of forgery.
ments.
298
265. s. 8
Forgery is either by the common law or statute. So also may a privy seal, a license from the ex
c. 21. p. 263 chequer to compound a debt, a certificate of
At common law, it consists in falsely and frau
holy orders, and a protection from a parlia
dulently making or altering any matter of re ment-man.
ib. s. 9
cord or any other authentic matter of a public [It is unquestionable that a man may be guilty at
nature; as a parish register, any deed, or will. common law by forging a deed; and most
263. 3. 1 probably by forging a will; but this is not
The punishment is fine, imprisonment, and any settled.
ib. s. 10
corporal punishment.
.
ib. It is laid down generally, that the counterfeiting
If » man make a feoffment to one, and after
other writings of an inferior nature is not pro
wards make a feoffment to another of the same perly forgery (vide (N) 263).
266. s. 11
lands, of a date prior to the first, it is forgery. The distinction is, that the counterfeiting of wrv
264. s. 2 tings of an authentic public nature is in itself
criminal, whether any third person be actually
So also if he had passed only an equitable in
terest,
ib. s. 2 injured thereby or not; but that the counter
If a person, in drawing the will of another, in
feiting of other writings of an inferior and pri
sert legacies of his own head, it is forgery. 264 vate nature is no crime, unless some one re
ib.
If one finding another's name at the bottom of a ceive a prejudice thereby.
letter causes the writing to be cut off, and a
general release to be written over the name,
OP FORGERY BY STATUTES.
and then takes off the seal and fixes it to the By 5 Eliz. c. 14. whoever shall falsely forge any
release, it is forgery.
ib.
charter, or writing sealed, court roll, or
To insert in an indictment the names of those deed,
the will of any person in writing, to the intent
against whom in truth it was not found, is for
that the estate, or freehold, or inheritance, to
gery,
ib. any lands, tenements, or hereditaments, free
So also to make any fraudulent alteration of the hold
or copyhold, or the right, title, or interest
form of a true deed in a material part of it. 265 of any person therein, shall be molested, See.
As by making a lease of the manor of Dale ap
or shall knowingly utter the same with the
pear to be a lease of the manor of Sale, by like intent, on conviction, by action of da
changing the T) into S.
ib. mages to the party grieved, shall pay double
Or by making a bond for £500 appear to be for costs and damages, be set in the pillory, have
£5000, by an additional cypher.
ib. his ears cut off, his nostrils slit and seared,
Sir Edward Coke's opinion, that a deed so alter forfeit all the profits of his lands, and suffer
ed is rather false than forged, controverted, perpetual imprisonment.
298
and denied to be law.
ib. But the uttering shall not extend to any attorney,
For forgery does not so much consist in counter
lawyer, or counsellor, who shews such deed in
feiting the hand and seal, as in endeavouring evidence for his client.
299
to give an appearance of truth to a mere de And if such forgery be of any charter, deed, or
ceit and falsity; and by force of such falsity, writing, with intent to claim any estate or in
to give it an operation which in justice it ought terest for a term of years in any premises not
not to have.
ib. s. 2
copyhold—or any annuity in fee-simple,
But a man who writes a deed in another's name, being
fee-tail, or for term of life or years—or if such
and seals it in his presence, and by his com forgery be of any obligation, bill obligatory,
mand, is not guilty of this offence.
ib. s. 3 acquittance, release or discharge of any debt,
Neither shall an obligee be punished forforgery account, &c. of any thing personal, the offend
who erases the word libris and inserts marcis; er shall pay double damages, &c. and be set
for it is alone prejudicial to himself, ib. s. 4 on the pillory as aforesaid, have one of his
But if it should appear that this alteration was ears cut off, and suffer imprisonment for one
to prejudice a third person, it is forgery; and year, &c.
ib.
otherwise it is a misdemeanour.
265 And whoever shall be convicted of any of the
To write a will officiously is not forgery, although said offences a second time, he shall be guilty
the testator becomes non compos before it be of felony without benefit of clergy. ib. s. 1 4
brought to him; for it is not writing without All justices of oyer and terminer and assize have
privity, but giving an instrument a false ap jurisdiction over this offence.
s. 15
pearance, that constitutes forgery.
ib. s. 5 A false customary of a copyhold manor isib,within
Non-feasance, as by leaving a legacy out of a the first branch of this act.
300. s. 17
will, is not forgery.
ib. s. 6 So also is a lease for years, or a grant of a rentBut perhaps otherwise if the omission of one be
charge for years in the name of one who is
quest cause a material alteration in the limita
seised of a freehold or inheritance. ib. s. 18
tion of a bequest to another.
tb. The second branch of the act means only such
It is not material whether the forged instrument forgeries as relate to an estate or interest in
be made in such a manner that if it were in esse before.
ib.
truth what it is counterfeited for, it would be A will of one possessed of such estate, mention
of validity or not.
ib. s. 7 ing a bequest thereof, is within the second
All matters of record, from their high public im
branch,
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branch, although the wills are not mentioned. trees, poles, thorns, quicksets, ice. is liable to
325
300 s. 19 the same punishment.
The forgery of a lea*.e of lands in Ireland is not By 9 Geo. 1. c. 22. to destroy any trees planted
at all within the statute.
ib. s. 20 in any avenue, or growing in any garden,
Nor is a deed containing a gift of mere personal orchard, or plantation, for ornament, shelter,
chattels.
«*. s. 21 or profit, is felony without clergy (but clergy
restored by 4 Geo. 4. (N) ).
327
But a statute merchant, or a recognizance in na
ture of statute staple, are within the meaning By 6 Geo. 3. c. 36. whoever, in the night, shall
of the word obligation.—But a statute staple damage or destroy any timber tree, fee. or
any shrub or plant, of the value of 5s. &c. 4tc.
itself is not, for it does not require a seal.
ib.
ib. s. 22 shall be transported for seven years.
To publish a deed, after information of its falsity, By 6 Geo. 3. c. 48. and 13 Geo. 3. c. 33. who
is an uttering within the act.
ib. s. 23 ever shall deface or damage any timber tree,
in any of the king's forests, shall forfeit £20,
The double damages {vide supra) shall be go
verned by the penalty, and not by the true 8cc. for the first offence; £30, 8cc. for the se
debt appearing in the condition. 301 . s. 24 cond; and for the third, be transported for
328
A second conviction for a forgery of a different seven years.
nature from the first, will make the offender By 13 Geo. 3. c. 32. whoever shall steal or de
guilty of the felony.
ib. s. 25 stroy any turnips, potatoes, cabbages, par
The prosecution must strictly pursue the words snips, pease, or carrots, growing in any gar
of the statute.
ib. s. 26 den; or by 31 Geo. 2. c. 35. any madder
168, 169
But an indictment setting forth that the writing roots; shall forfeit 10«.
was indented, without adding it was sealed, is By 25 Geo. 2. c. 10. whoever shall break into
sufficient.
ib. a black-lead mine, or being there, shall steal
A verdict finding de trantgretiione et forgeria any lead, cawke, Sec. may be transported for
170
prtedictut prout tuperiui indictamento suppo- seven years.
nitur, is sufficient.
ib. By 4 Geo. 2. c. 32. and 21 Geo. 3. c. 68. who
ever shall break, with intent to steal any lead,
FORNICATION.
iron bar, iron grate, iron pallisadoes, or iron
rail ; or any copper, brass, or bell-metal uten
All open lewdness, grossly scandalous, is punish
sil, or fixture, being fixed to any dwellingable by the temporal judges, by fine and im
prisonment, &c.
358 house, &c. &c. he may be transported for
seven years.
171
FOREST.
Decisions on the above statutes.
173, 174
If trespassers in any forest, &c. will not render
GAMING.
themselves to the keepers, they may be slain
by force of the statute de malefactoribus in All common gaming-houses are indictable as
parcis.
81. s. 15 nuisances.
693. s. 6.
By 10&11 Will. 3.c. 17. all mischievous games
FORTUNE-TELLERS.
called lotteries, by (inter alia) dice, lots,
By 9 Geo. 2. c. 5. whoever shall undertake to cards, &c. are declared nuisances, and who
tell fortunes, or pretend by crafty science to ever shall keep such lottery shall forfeit £500,
discover stolen goods, shall be imprisoned for f &c.
733
one year, stand four times in the pillory, and By 9 Anne, c. 14. s. 8. to assault and beat any
find surety as the court shall think fit.
357 person on account of monies won by gaming,
By 17 Geo. 2. c. 5. all jugglers, fortune-tellers, is forfeiture of goods and two years imprison
&c. &c. shall be deemed rogues and vaga
ment.
116
bonds,
ib. By 16 Car. 2. c. 7. to use any fraud or unlawful
FREEHOLD.
device, in playing at any pastime or game, or
The goods of which larceny may be committed, by bearing a share in the stakes, or by betting
ought to be no way annexed to the freehold.
on the side of such as shall play, incurs a for
726
148. s. 34 feiture of treble the value.
Therefore it is no larceny at common law to steal By 9 Anne, c. 14. if any person shall, by any
corn or grass growing, or apples on a tree, or fraud or shift, deceit, ill practice, &c. in play
lead on a church.
ib. ing at any of the games mentioned in the act,
But by 43 Eliz. c. 7. to cut corn or grain grow
or by bearing stakes, or by betting, &c. win any
ing, to rob orchards, to break the fences or sum of money, or other valuable thing, on con
trees therein, to the intent to take the same viction, by information or indictment, he shall
away, or to cut woods, underwoods, poles, &c. forfeit five times the value, be deemed infa
not being felony by the lares of this realm, is mous, and suffer corporal punishment, as in
made punishable at discretion.
165 cases of perjury.
727
By 15 Car. 2. c. 2. the houses of such offenders The offence of keeping a common gaming-house.
721. 726
may be searched.
166
729. 733
By 1 Geo. 1. c. 48. to destroy any timber or The offence of excessive gaming.
fruit-tree, is fine and imprisonment.
327 The offence of illegal horse-racing.
748
By 6 Geo. 1. c. 16. to destroy any wood sprigs, - Gaming in public funds.
743
GAOLER.
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GAOLER.
By 9& 10 Will. 3. c. 32. denying any one of
To threaten or assault a gaoler for keeping a pri
the persons in the holy Trinity to be God, or
soner in safe custody, is a contempt of the law, maintaining that there are more Gods than
and highly punishable by fine and imprison
one, &c. on conviction at Westminster or as
ment.
64. s. 14 sizes, renders the offender incapable of any
If a criminal, in endeavouring to break the gaol, office for the first, disabled to sue, &c. for the
355. s. 13.
assault his gaoler, he may be lawfully killed second offence.
by him in the affray.
81. s. 13 [Repealed as to the Trinity, 53 Geo. 3. ch. 160.
If a gaoler, by dureu of imprisonment, compel
ib. (N)
a man to accuse an innocent person, who, on
GOLD.
his evidence, is condemned and executed, this
See Coin.
is homicide in the gaoler.
92. s. 7
A gaoler knowing a prisoner to be infected with Endeavours to find out the Philosopher's Stone
being found prejudicial, the 5 lien. 4. c. 4.
an epidemical distemper, confines another pri
soner against his will in the same room with made it felony to use the craft of multiplica
. him, by which he catches the infection, and is tion, but is repealed by 1 Will. &. Mary, c. 30.
42
suffered to continue there and die, this is a fe
lonious killing.
93. (N) By 8 & 9 Will. 3. c. 26. whoever shall blanch
So also to confine a prisoner in a damp room, copper, &c. or deal in any malleable compo
denying him the conveniences which decency sition or mixture of metals, which shall be
requires, by which filth he catches a distemper heavier, and look and touch like standard gold,
42. s. 14.
■ and dies, it is felonious.
ib. (N) he shall be guilty of felony.
By 14 Edw. 3. c. 10. if any gaoler or under The standard of gold consists of two carats of
copper melted with twenty-two carats of fine
keeper, by duress, make any prisoner to be
43. s. 16.
come an appellee, against his will, he is guilty gold
of felony.
413 The king cannot by his prerogative alter the
ib.
It is immaterial whether the approvement be standard
GOLDSMITH.
true or false, or whether the appellee be ac
quitted or condemned.
ib. s. 2
See Bullion.
By 6 & 7 WilL 3. c. 17. no molten silver shall
GARDENS.
be stamped, unless it be marked and stamped
The offence of robbing orchards and gardens de
Goldsmith's Hall, and certified under the
scribed.
166 at
hand of one of the wardens of the goldsmiths,
GARMENTS.
oath hath been made by the owner and
By 6 Geo. t. c. 23. to assault any person in the that
public highway, with intent to spoil their one credible witness that no part thereof was
clothes or garments, is transportation for seven the current coin of the kingdom, nor the clip
38
years.
114 pings thereof, nor plate, &c.
Cases decided by the twelve judges on the above No broker, not being a trading goldsmith or re
statute.
115 finer of silver, shall buy or sell any bullion, on
pain of six months imprisonment.
41
GATES.
GOOD
BEHAVIOUR.
See Fences.
See Behaviour, Surety, Recognizance.
By 6Geo.l. whoever shall break down the gates
&c. of such places as the act describes, shall By 34 Edw. 3. c. 1. justices of peace are em
be committed to die house of correction, &c. powered to restrain offenders, rioters, &c. and
355 to take and arrest all those they found by in
The punishment for destroying of turnpike gates. dictment or suspicion, and put them in prison
340 —and to take of all them that be not of good
Erecting a new gate in a highway is a nuisance, fame, sufficient surety and mainprise for their
485
because it intercepts that free, open, and legal good behaviour.
passage the people before enjoyed. 694. s. 9. Persons of evil fame includes persons of scanda
But where a gate has continued time out of mind, lous behaviour in other respects than those re
it shall be intended that it was set up at first lating to the peace.
ib. s. 1 .
by consent, or laying out the road, in which A man may be bound to good behaviour for of
case the people never had a free passage. 146- fences contra bonos mores, as haunting bawdy
.A gate that is a common nuisance may be pulled houses with women of bad fame; keeping bad
down by any person.
695. s. 12. women in one's house; speaking contemptu
ously of a justice or a mayor, though not in
GOD.
the execution of office, and also of a constable
ib. s. 2.
All blasphemies against God, as denying his in the execution of his office.
being or providence, or reproaching Jesus But no one ought to be bound to good behaviour
Christ, or falsely pretending to extraordinary for rash, quarrelsome, or unmannerly words,
commissions from God, are high offences by unless they tend to break the peace or abuse
the government.
480. s. 3.
the common law, punishable with fine, impri
sonment, and such infamous corporal punish- But there are no precise rules, and the magis
ib.
, ment as the court shall direct.
358 trate has a discretionary power.
Surety
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Surety may be taken of all lie may justly suspect facture, within this realm, to the true and first
to be dangerous, quarrelsome, or scandalous, inventors.
628
as those who sleep in the day and wake in Manufactures newly brought into the realm are
the night, or keep suspicious company, re
within this grant of privilege.
623. s. 22
puted robbers, &c. eaves droppers, common
drunkards, and all persons whose conduct
GRASS.
renders them of evilfame.
486. s. 3
is no larceny, by the common law, to steal
A variety of instances enumerated in which It corn
or grass growing, but a bare trespass.
surety for behaviour has been taken, ib. not is.
148
GOVERNMENT.
GREAT SEAL.
Contempts against the king's government, c. 6. By 23 Edw. 3. c. 2. if a man do counterfeit the
p. 21 king's great or privy seal, he shall be guilty
GRANARY.
of high treason.
19. s. 48
By 11 Geo. 2. c. 22. whoever shall destroy any This extends to aiders and consenters as well as
store-house, granary, or other place where to actors.
ib. s. 49.
corn shall be then kept, in order to be ex But no attempt to counterfeit either of them will
ported, or shall unlawfully enter any such amount to this crime.
ib. s. 50
place, and take and carry away any corn, Nor is fixing the great seal to a patent, without a
flour, meal, or grain therefrom, or shall throw warrant for so doing, high treason. 20. s. 51
abroad or spoil the same, shall be transported Nor is any alteration of the matter of an instru
for seven years.
345 ment to which the seal is affixed, a counter
feiting of it.
21. s. 52
GRAND JURY.
Anne, c. 21. to counterfeit the seals used
The court may impose an immediate fine on a Byin7 Scotland
is high treason.
20
person who refuses to give evidence before the
grand jury concerning a crime.
65. s. 4
GUEST.
But an indictment of tu-o counts, one for a riot,
indorsed by the jury ignoramus, the other for A guest who has a piece of plate set before him
an assault returned billa vera, is good, Rex v. in an inn, may be guilty of felony in fraudu
144. (N)
Fieldhoute.
506 lently taking it away.
If
an
innkeeper
refuse
either
to
receive
a travel
GRAND LARCENY.
ler, as a guest, into his house, or to find him
See Larcfny.
victuals or lodging, upon his tendering him a
Grand larceny is a felonious and fraudulent reasonable price for the same, he maybe sued
taking and carrying away the mere personal by action for damages, and also indicted and
714. s. 2
goods of another, not from the person, nor out fined at the suit of the king.
of his house, above the value of 12d.
142 And it is said that the constable may compel
him to receive such guest.
ib.
GRANT.
See Monopoly.
GUDGEONS.
All grants of monopolies relating to any known The usual nets for taking them may be used,
trade are void by the common law. 624. s. 1. provided they are not used for fish prohibited
By the common law, the king's grant to any to be taken by such nets.
656
particular corporation of the sole importation
of any merchandize is void.
625
GUINEA.
The grant of the sole engrossing of wills and
See Coin.
inventories in a spiritual court, or of the sole
making of bills, pleas, and writs, in a court of The impression of a guinea being made on a
law, to any particular person, is void. ib.s. 3. piece of hammered gold, not round, and in an
A grant for the sole making, importing, and impassable state, is not a counterfeiting of the
selling of playing cards, is void.
ib. s. 4. current coin.
20
Nothing can exclude a subject from trade but an By 15 Geo. 2. c. 28. to wash, gild, or colour,
act of parliament.
ib. (N) any lawful or counterfeit shilling, or a six
But the king may grant to any one the sole use pence, or add to or alter the impression of
of any art invented, or first brought into the either side of such shilling or sixpence, with
realm by the grantee.
628. s. 21. intent to make the same resemble, or look like,
The king may grant to particular persons the sole or pass for, a guinea or a half-guinea, or to
use of some particular employments; as print
aid or counsel therein, &c. is high treason.
ing the holy scriptures, law books, &c. ib.
26. s. 82
By 21 Jac- 1. c. 3. all grants of monopolies are
GUNPOWDER.
declared void.
625
How persons aggrieved by such grants shall be By 21 Jac. 1. c. 3. against grants of monopolies,
relieved.
627 it shall not extend to grants concerning dig
But this statute shall not extend to grants of' ging, making, or compounding of saltpetre or
privilege, for the term of fourteen years, for gunpowder, See.
626. s. 10
the sole working or making of any new manu By 16 Car. 1. c. 21. all persons may import,
make,
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make, and sell gunpowder, or the materials The building of a street is a dedication of the
highway to the public ; but the soil still re
thereof, notwithstanding any inhibition.
697
626. i. 11 mains in the owner.
If a highway through an open field be impas
HABEAS CORPUS.
sable, the people may go by outlets, even over
A man committed by the spiritual court, for he
sown thereon.
ib. s. 2
resy, may sue out a habeas corpus to the king's Thecorn
grantee of a way may remove obstructions
bench.
354. s. 7
therein.
ib.
HABIT.
But he cannot dig trenches to let off water from
By 5 Geo. 1. c. 4. if any mayor, bailiff, or other the way, which the grantor has caused; for he
magistrate, shall wilfully resort to any other has no interest in the soil.
ib.
Slace of divine worship than the church, in But he may have an action for spoiling the way;
le gown or any other peculiar habit of his and perhaps may go on an outlet of the wrong
office, &c. &c. he shall be disabled.
371 doer.
ib.
If a private way be spoiled by the grantee he
HACKNEY COACHMEN.
shall repair it, and not the grantor, unless
By 9 Anne, c. 23. hackney coachmen are per
the grantor has bound himself so to do. ib.
mitted to work within the bills of mortality on An ancient highway cannot be changed without
a Sunday.
362 an ad quod damnum and inquisition thereof.
ib. s. 3
HALFPENNY.
But
now,
by
stat.
57
Geo.
3.
c.
78.
two
justices
By 15 Geo. 2. c. 28. whoever shall counterfeit may change a highway.
(N)
or coin a halfpenny or farthing, their aiders, A way changed without such authority698.
may be
&c. shall suffer two years imprisonment, and stopped up.
698
find surety for two years more.
45
By 15 Geo. 2. c. 28. to file, alter, wash, or co And trespass will lie for going on such new way.
ib.
lour; or add to, or alter the impression of a Neither are inhabitants bound to watch, answer
halfpenny or farthing, with an intent to make for robbing in, or to repair such new road. ib.
them look like, or pass for, either a sixpence But if a river change its course, the highway
or a shilling, or to aid, ike. is high treason continues in the new channel, in the same
26 manner as in the old.
ib.
HAWKS.
The owner of land through which a road runs is
In what case it is felony to steal them.
149 obliged to repair, if he incloses.
699
Generally, the occupiers of lands are bound to
HAY AND STRAW.
repair the highways in the parish where such
698. s. 5
By 2 Will. & Mary, c. 8. every truss of old hay lands lie.
for sale within the bills of mortality, between But the tenants whose lands adjoin the roads
ib.
1st August and June, shall weigh 56lb. and are bound to scour their ditches.
new hay, from June to August, 60lb. on pain Private persons may be burthened to repair
of 16d. a truss.
658. s. 117 highways, either in respect to the occupation
ib.
By 31 Geo. 2. c. 40. all straw within the bills of| of lands, or by prescription.
mortality shall be sold in bundles weighing In respect to lands ; as where the owner incloses
361b. on pain of Is. for every bundle deficient. the lands through which the highway lies. 699
659. s. 118 In an ad quod damnum, the parishioners shall re
pair the new road.
ib.
HEARING MASS.
But another parish, who gain no benefit from
Under what circumstances a Catholic may le
the change of the road, shall not repair, al
gally hear mass.
394, 395 though it goes through part of such parish;
but the person suing out the writ and his heirs
HEIRESS.
shall repair such part of the road.
699
See Marriage.
A corporation may be bound to repair by force
ib. s. 8
The punishment of stealing an heiress. 123tol25 of a general prescription.
Nor is it any excuse that they did use to repair
it out of charity.
ib.
HERESY.
private person cannot be bound by a gene
What it is ; by whom cognizable ; and how pu Butrala prescription.
nishable.
353 A tenant in fee may be bound ralionc tcnurtr.700
ib.
HIGHWAYS.
A tenant at will may be indicted for suffering a
Highways are either footways, packways, or house on the highway to grow ruinous.
ib.
cartways, &c.
696 But if the parish be indicted, where a particular
A common river is a public highway. 696. s. 1
person is bound, either by tenure or prescrip
Every way common to all subjects from town to tion, they cannot discharge themselves under
town is a public highway.
ib the general issue, but must plead it specially.
But a way to a parish church, or to the common
ib. s. 9
fields of a town, or to a private house, or per But an indictment against a particular division
haps to a village which terminates there, is a of a parish must shew how such division is
private way, and not a highway.
697 bound to repair.
700. (N)
What
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What shall be said to be a nuisance to the high And so perhaps if he cannot otherwise suppress
way at common law.
700 them.
" 81
How such nuisances are to be removed and pu A stranger assaulted by combatants whom he en
nished.
701 deavoured to part, who kills one of them, may
Rules for indictments relative to highways. 703 justify it, if they knew his interposition was
for that purpose
ib. (N. 2)
HOMICIDE.
Trespassers in deer parks, &c. not surrendering
to the keeper, may be justly slain by him, by
See Felo de se, Murder, Manslaughter.
force of the statute 21 Edw. I.e. 2, 3, and
Homicide is an offence either against a man's by
Will. & Mary, c. 10.
ib. s. 15
own life or that of another.
c. 9. p. 76 In 4trial
by battle, ifone combatant kill the other
Justifiable homicide causes no forfeiture at all. he is justified.
82. s. 16
ib. (N. 1)
in all these cases the killing is not justifi
Excusable homicide
c. 11. p. 85 Butable,
unless it was unavoidable. • 81. (N. 2)
Felonious homicide is murder or manslaughter. If a sheriff, endeavouring to retake upon an
76. (N. 1) escape in civil process, kills the person m the
Justifiable homicide must be owing to some un
it is justifiable.
82. s. 17
avoidable necessity, and the party killing must Theaffray,
officer in such a case is not bound to give
be free from all manner of fault.
79 back.
,
ib. s. 18
There must be no malice covered under the pre But no private person can
justify homicide in
tence of necessity.
ib. s. 2 arresting a man on civil process,
as he may in
If a specialjustification can be pleaded in homi
ib. s. 17
cide, and the plea is found for the defendant, Norfelony.
can the sheriff lawfully kill those who barely
he shall be dismissed, and neither put to plead
ib. s. 20
not guilty, or to purchase his pardon, ib. s. 3 fly. a wrong-doer in defence of a man's
per
Justifiable homicide is either in the due execu Killing
house, or goods, may be justified, ii.s.21
tion or advancement of public justice, or in Asson,
where a man kills one on the highway who
the just defence of a man's person, house, or assaults
to rob or murder him.
ib.
goods.
80 A woman may
justify killing the man who at
The judgment by which a person is executed tempts to ravish
ib.
must be given by one who has jurisdiction, servant who findsher.his master slain, and ap
or it will not justify either the judge or the A prehends
the like' events to himself, may jus-_
officer.
ib. s. 4
killing the murderer.
ib.
If common pleas give judgment of death, or V tify
parent or a husband may justify killing the
justices of peace award execution in treason, forcible
ravisher of a wife or daughter's virtue.
and it is done, both judges and officers are
»*.(N. 3)
guilty of felony.
»A. s. 5 But the person justifying must be :wholly
free
But if justices of peace, on indictment of tres
fault.
ib. s. 22
pass, arraign for felony, and the prisoner is A from
man cannot justify killing another in defence
executed, the justices only, and not the officers, of
or goods, or even of his person,
are guilty.
ib. s. 6 fromhisa house
bare private trespass.
83. s. 23
The judgment must be executed by the lawful The question
argued, whether it is not justifi
officer.
ib. s. 7 able to kill when
the trespass is violent, and
If the judge who sentences, or any private per
indicates
an
intention
to murder.
ib. s. 24
son, or even the officer without lawful warrant, distinction taken between
an assault on the
executes an attainted person, they are (con A highway
in a town.
ib. s. 25
trary to former opinions) guilty of felony. By 24 Hen.and
5. those who are indicted for
ib. s. 8, 9 the death 8.ofc.persons
attempting to murder,
The execution must' be pursuant of and war
rob, or burglariously to break into mansionranted by the judgment.
81. s. 10 houses,
shall incur no forfeiture, and be dis
But the king's warrant may remit the ignomi
84
nious part of the punishment, and the officer Notcharged.
only the master of a house, but a lodger or
is justified in doing execution accordingly.
kills an assailant, is within the
tt.(N.l) sojourner, who
of the statute.
84. (N)
Any person may justify killing another who has A protection
man is not justified in killing another whom
been guilty of felony, and cannot otherwise be he
taketh in adultery with his wife.
ib.
taken.
ib. s. 1 1
what case the killing an innocent person for
So an officer may justify the killing an innocent In the
preservation of a man's own life is said to
person indicted for felony, if he cannot other
be justifiable.
ib.
wise be taken.
ib. s. 12 Excusable
homicide is either per infortunium or
If a criminal, endeavouring to break gaol, as
defendehdo.—Sed vide ante, excusable ho
sault his gaoler, he may be lawfully killed by se
micide.
85
him.
ib. s. 13
Rioters, &c. resisting the endeavour of a justice
HONEY AND WAX.
to arrest them, the killing them may be justi
fied,
ib. s. 14 Regulations relating to the making and selling
of honey and wax.
660
So also may a private person, in defence of him
" ' ' HORSES.
self against them.
ii.
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HOUSE.
JACTITATION.
In What cases larceny from the house is debarred A sentence of jactitation, in the ecclesiastical
of clergy.
200 court, is not conclusive evidence against a for
To break and enter feloniously the mansion-house mer marriage, on an indictment for polygamy,
of another in the night is burglary.
129 on the 21 Jac. 1. c. 11.
687.8.11
What is such a house in which burglary may be And, admitting it to be conclusive, yet the vali
committed.
133 dity of it may be impeached, by evidence that
The species of house in which arson may be com
it was obtained by fraud and collusion, ib. s.
mitted.
137
11
What part of the house must be burnt to com
IDEOT.
plete the crime.
139 An ideot is one whose understanding is defective
In what cases a man may justify homicide in de
his birth.
2. (N) 3
fence of his house.
84 fromare
not punishable by any criminal prose
Maliciously tiring a house with intent to defraud, Ideots
whatsoever.
ib.
felony without benefit of clergy.
139 If cution
an ideot commit a trespass against the person
Firing houses or buildings used as manufactory, or possession of another, he may be compelled
felony without benefit of clergy.
140
3
How far it is lawful for a man to assemble his to make satisfaction in damages.
friends in the defence of his house. 489. 518
IMPLIED MALICE.
How far a constable may enter a house to sup
press an affray therein.
490. s. 16 See Note, 91.
It is felony riotously to pull down, or begin to
IMPOSTORS.
pull down, a house.
528
Impostors in religion, as falsely pretending to
HOUSEHOLDER.
extraordinary commissions from God, and
All householders dwelling in anycounty or town, terrifying the people with false denunciations,
whether they occupy lands or not, are within are punishable by the temporal judges with
the statute of bridges.
711 fine and imprisonment, &c.
358
HUNTERS.
INDICTMENT.
Riotously assembled with painted visors, &c.
may be obliged to surrender upon pain of| In what manner the words of the statute of trea
9
penalty.
179. (N) sons have been pursued in indictments.
By 9 Geo. 1 . c. 22. to appear disguised, or to How an indictment against a popish priest must
29
kill fallow deer—to rob a warren—a coney- be framed.
burrow, or to steal fish from a pond, being In an indictment for not taking the oath, any
- armed and disguised, Ac. Ac. or to kill deer in misrecital of the very words of the oath is erro
56. s. 36
any inclosed place, or to rescue another in neous.
custody for these offences, is felony without An indictment for forcible marriage ought to
124
clergy.
179. (N) allege that it wasfor lucre.
By 16 Geo. 3. c. 30. to kill, destroy, or snare, An indictment on a statute need not shew that
any fallow-deer, forfeits £30 if by a keeper the defendant is within the benefit of an excep
,
373
double ; and the second offence is transporta tion.
tion.
179. (N) An indictment is not vitiated by false Latin, un
less it be unintelligible or nonsensical. 79. 301
HUSBAND.
A person may be indicted in one county for goods
See Feme Covert.
stolen in another.
151
What property a husband is seised of in right of Every indictment of larceny most have the word
142
his wife, he shall forfeit as felo dt sr..
78 cepit as -well as asportavit.
If a wife procure a servant to kill her husband, In an indictment for forcible entry, tali die intrathey are both guilty of petty-treason.
106 tit, tfc. et ipsum A. B. manuforti disseitivit,
If a stranger procure a wife to kill her husband, are sufficient, without adding ad tunc et ibidem.
507. s. 42
he maybe indicted as accessary to the treason.
an information or indictment on a penal sta
ib. In tute
the words of the statute must be precisely
A wife cannot be found guilty with her husband
649
in the statute 3 &. 4 Will, and Mary. c. 9 pursued.
against robbing lodgings.
154
INFANTS
If the lodgings were let to the husband, she can
not be found guilty at all.
ib. Infant under 14 cannot be guilty of rape. 123.
A husband is not liable to pay the forfeiture, on
(N)
an indictment against the wife for absence from Under the age of discretion not to be punished
church.
389. s. 39 criminally.
1
A wife may demand surety of the peace against How to be dealt with, if they can distinguish
her husband threatening to beat her outrage between good and evil.
4. s. 8
ously.
478. s. 4 Are liable to make a civil satisfaction foT trespass.
A husband may have it also against his wife, ib
1
. vol. i.
3E

A TABLE OF PRINCIPAL MATTERS.
786
Infants ought to find security for the peace, by The Earl of Middlesex fined for bribery.
417. (N).s.7
» their friends, and not be bound themselves.
*
479. s. 5 Judges of all courts of record are freed from all
May be guilty of a forcible entry in respect ofl prosecutions whatsoever, asjudges, except rn
447. s. 6
actual personal violence.
503. s. 35 ' parliament.
JURISDICTION.
INFIDELS.
It is no justification ofconfederacy to carry on a
It has been questioned, whether infidels, &c. malicious prosecution, that the court had no
have a right to demand surety of the peace or jurisdiction of the cause.
446
not.
478. s. 3 No want of jurisdiction in a court to which
scandalous matter is introduced will make it
INHABITANT.
544
How inhabitants are to be taxed to the repair of libellous.
JURORS.
bridges.
71 1
See Presentment.
INN OF COURT.
Whoever
shall
strike a juror, &c. in court, shalt
may be committed in a chamber in an lose his hand,
goods, the profit of his
court—the reason of it.
133 lands, and sufferhisperpetual
imprisonment.
62. ». 3
INN AND INNHOLDER.
juror who gives a verdict contrary to manifest
An innkeeper may be indicted at common law for A evidence
is not thereby guilty of perjury.
the nuisance of harbouring thieves, or suffering
432. s.5
disorders, or taking exorbitant prices, or if Jurors not liable to any prosecution whatsoever,
he open a new inn unnecessarily, 8cc.
714 in respect to their verdict in a criminal mat
If he refuse to entertain a traveller, 8cc. he is ter.
447. s. 5
liable to an action by the party grieved, ib. They were formerly questioned in the
Star
s. 2
Chamber.
447.
». 5
The constable may compel the reception of a In questions of repairing bridges, no inhabitant
guest.
ib ought to be a juror.
s. 6
How he may enlarge or build a new inn upon It is maintenance for a juror to solicit 708.
a judge
the site of an old one.
ib. s. 3
- judgment after he has given his verdict.
They must sell their victuals and provender at
455. s. 8
reasonable rates.
716 A juror may exhort his companions to give
such
INQUEST OF OFFICE.
a verdict as he thinks right.
tfc.
Pn what manner lunacy may be tried by an in
JUSTICES OF PEACE.
quest of office.
3. s. t
The power ofjustices of the peace to bind
INSOLVENTS.
sons to their good behaviour is ' 1
436
See Bankrupts.
discretionary.
By 28 Geo. 2. c. 13. insolvent prisoners guilty
JUSTIFICATION.
of perjury, in delivering a schedule of their Truth is no justification of a libel.
453
effects in the manner the act describes, shall The reason of it.
,i.(N)
suffer death without clergy.
588
KING.
By 1 Geo. 4. c. 119. insolvent debtor, who shall
See Treason, Contempt.
fraudulently omit from his schedule goods to
the value of £20, is guilty of a misdemeanor The king's title to land must always appear upon
record.
381. s. 45
Every offence tending to the prejudice of the
Intention.
king is indictable.
692. s. 4
How far the intention with which persons assem
ble will be unlawful, in order to constitute a
KING'S BENCH.
riot.
514. s. The king's bench has a supreme jurisdiction over
IRELAND.
all criminal matters.
509
Ireland is not a foreign nation as to the bring
KNITTING-FRAMES.
ing counterfeit money from it.
26. s. 87
How far a popish priest going to Ireland, but The offence of destroying knitting-frames. 337
driven again on the English coast by a storm,
LARCENY.
is guilty of high treason.
29
Larceny is either simple or mixed; simple
IRONY.
larceny is either grand or petty. Ch. 19. 141.
How to be understood in a libel.
543 Simple grand larceny is the taking and carrying
away of goods, neither from the person nor
JUDGE.
the house, above the value of 12d.
14$
Bribery in a judge formerly punished as high Every indictment of larceny must have thefenoib.
treason.
416. s. 6 nici cepit as well as asportavit.
It is now a very high misdemeanor.
ib. As all felony includes trespass, if the party be
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guilty of no trespass in taking the goods, he conveyed by the post-office, shall suffer death
cannot be guilty of felony in carrying them without clergy.
198
away.
142 By 9 Geo. 1. c. 22. whoever shall send any ano
One who finds goods, and converts them to his nymous orfictitious letter, demanding money,
own use animo furandi, is no felon, ib. s. 2 venison, or other valuable thing, shall suffer
One who has the actual possession of goods by death without clergy.
539
delivery, cannot be guilty of felony in embez By 27 Geo. 2. c. 15. to send any such letter •
zling them afterwards.
143 threatening to kill or murder another, or to
A reason given for this rule of law.
ib. s. 3 burn their houses, out-houses, barns, stacks of
But if those who have the possession of goods by corn or grain, hay or straw, though no money,
delivery take away part thereof, with intent &c. be demanded, shall suffer death without
to steal it, it is larceny.
ib. s. 4 clergy.
io.
To constitute larceny, the property must be taken Constructions upon the former statute.
540
from the possession of the owner.
144 It is a very high offence to challenge another, by
Cases in which the possession remains with the letter, to fight a duel, or to carry such a letter.
owner, though he has parted with the occu
487
pancy.
145, 147 Sending a letter full of provoking language,
By whom larceny may be committed.
147 without publishing it, is highly punishable.
What are such goods, the stealing whereof may
546
amount to felony.
148
LEWDNESS.
How far the goods taken ought to belong to ano
ther.
149 All open lewdness, grossly scandalous, is indict
Of what value the goods stolen must be. 150 able, as tendingto subvert religion and morality.
358
Where the offence of larceny may be tried. 151
In what cases simple grand larceny is excluded
LIBEL.
from clergy.
197, 198
Of horse-stealing.
1 97 A libel is a malicious defamation in printing Or
Of stealing sheep, &c.
198 writing, or expressed by signs, or by pictures.
542
Of larceny from tenter grounds.
205
Of larceny from bleaching grounds.
206 It is severely punished, because of its direct
ib. s. 3
Of larceny on navigable rivers.
204 tendency to a breach of the peace.
Of larceny from wrecks.
205 So also scandal written in a scoffing or ironical
543. s. 4
larceny of military and naval stores. 50, 199 manner is libellous.
Larceny of letters, stat. 52 Geo. 3. felony. 164, So also a defamatory writing, expressing only
198 one or two letters of a name, but significant of
ib. s. 5
Of petty larceny.
152 a particular person, is a libel.
Larceny from the person.
211 It is no justification of a libel that the contents
ib. s. 5
Larceny from the house.
212 are true.
544. (N) 1
Larceny from a church.
203 The reasons for this maxim.
Larceny from a shop.
201 A writing which defames private persons is
Larceny from a dwelling-house.
200 equally libellous as if the object of the defa
mation was a public character.
ib. s. 7
LAW BOOKS.
But libels against public characters are most
ib. The king may grant the exclusive right to print heinous.
law books—the reason of this privilege. 628. But no scandalous or impertinent matter con
s. 18 tained in public or in legal proceedings will
amount to a libel, even if the court has no
LEET.
jurisdiction.
'
ib. s. 8
All affrays are inquirable at the leet. 487. s. 1 Yet if it manifestly appear that the
sole intention
The reason why the leet has no jurisdiction over of the suit was for the purposes of defamation,
a private assault.
ib. it may be otherwise.
ib.
A presentment for not repairing a highway, in But no presentment of a grand jury shall ever
the court leet, is not traversable, unless it con- be esteemed libellous.
ib.
■ cern the freehold.
703 Nor can any writing be libellous, unless it reflect
As being bound to such repairs in respect of| upon some person.
545
the tenure of his lands, &c.
ib. But writing an obscene book may be punished
by the temporal courts.
ib. notit
LETTERS.
Those who compose a libel may be punished as
See Post Office.
well as those who publish it; and so may
By 5 Geo. 3. c. 25. and 7 Geo. 3. c. 50. and 52 those who procure it to be composed or pub
ib. s. 10
Geo. 3. servants of the post-office embezzling lished,
any letter, packet, or bag of letters, entrusted Ignorance of the contents, is no justification for
ib.
to his care, containing any security for the dispersing a libel.
payment of monies, are guilty of felony with And if a person either read or hear a libel, and
out clergy.
163 to 165 afterwards maliciously read, or repeat it, or
And whosoever shall rob any mail of, or steal lend it to another, he is guilty of publication.
ib.
any letter, packet, or bag of letters, sent or
Copying
E2
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LORD'S DAY.
*•
Copying a libel is primafacie evidence of publi' cation.
. • • 544. s. 10
What persons are allowed to work oo the Lord's
IF servants publish a libel during their master's Day.
. 359
imprisonment, they having no possible access
LOOMS.
to him, the crime shall not be imputed to the
master unless some privity appear, ib. notit Destroying looms and manufacturing machines,
The amanuensis of a libel is guilty of making it. liable to be transported for life.
387
ib.
LOVE.
Sending a provoking letter to another, is highly
' punishable.
546 Such as took upon them to do any thing tending
Sending a libel to the party defamed is a publi
to provoke unlawful love, were punishable, by
cation,
ib. the 1 Jac. 1. c. 12. for witchcraft—but that
So a defamatory petition, ifdelivered to any but act is repealed by 9 Geo. 2- c. 9. and pre
a member of parliament, is a publication, ib. tenders to such arts are punishable by one
s. 12 & 15 year's imprisonment, and standing four times
But barely to read a libel, without a previous in the pillory, Sec.
357
knowledge that it was a libel ; or hearing it,
LUNATICS.
to laugh at it as a libel ; or only to have a libel
in one's custody, is not punishable, ib. s. 13
See Madmen.
But the custody of a copy of a libel, publicly Not punishable criminally.
. known, is evidence of publication.
ib. Lunacy only a partial derangement of mind. S
A libel is punishable by fine and corporal
(N)3
punishment, in the discretion of the Court. Vagrant and dangerous lunatics may be 2.secured
547 by the justices of the place where they are
In what manner libels are to be tried by 32 Geo. found.
ib.
3. c. 60.
546,547
MACKREL,
LIE.
360
He who gives the lie to another in Westminster- May be sold on Sunday.
Hull, sitting the courts, shall be bound to his
MADMAN.
good behaviour.
63. s. 9
Obtaining money, &c. by no artful contrivance, Madness is a total alienation of the mind.
2. (N) 3
but merely on a bare naked lie, is not punish
able criminally.
318 Anciently, madmen were punished for treasons
against the life of majesty.
3. s. 2
LODGER AND LODGINGS.
At present, madmen are not punishable by any
criminal prosecution whatsoever.
2
See Larceny, Burglary.
If
a
prisoner
become
non
compos
after
conviction,
It was doubtful at common law, whether rob
he shall not be executed.
3
bing lodgings,fairly taken, of the furniture let How
fact of madness shall be tried. 3. (N) 5
' with them, was felony.
153 By 17the
Geo. 2. c. 5. vagrant madmen, whose dis
If the lodgings were taken with an original de
is dangerous, may be secured and con
sign to steal the furniture, the taking was order
by an order of justices.
2. (N) 3
felonious.
146 A fined
madman may be compelled to make satisfac
By 3 & 4 Will. & Mary. c. 9. if any person shall tion
by a civil action.
3. s. 5
take away, with intent to steal, any chattel or
induced by intoxication is no excuse
furniture which by contract shall be let to him Madness
for the commission of crimes.
it. s. 6
with lodgings, he shall suffer as in felony. 153 Whoever
incites
a
madman
to
commit
a
crime
A wife cannot be found guilty with her husband is a principal offender.
4. s. 7
on this statute.
154
Cases determined by the twelve Judges on this
MAIM.
statute.
154,155 Maim is an injury to the person of another, by
The apartment of a lodger is his mansion-house, which he is rendered less able to defend him
and may be so laid in burglary, provided the
or annoy his adversary.
107. s. 1
landlord does not sleep under the same roof. Asself,
weakening a man's hand or finger, striking
134 out his eye or foretooth, or castrating him.
If the landlord sleep under the same roof, and
ib. s. 2
the lodger's apartment is divided from the rest
off an ear, nose, &c. are not maims,
of the house, and has a separate door, it may Butforcutting
it does not weaken, but only disfigures, ib.
be laid as the mansion-house of the lodger. All maim
is felony.
ib. s. 3
135 How castration and other maims were anciently
LONDON.
punished.
if.
The charters of the city, which require that the A man who maims himself, either to induce
lord-mayor shall be the principal in every pity, by begging, or to avoid inlisting as a
judicial commission, extend not to such causes soldier, may be indicted and fined.
108
as are limited by statute to particular judges. By 22 & 23 Car. 2. c. 1. by lying in wait to cut
268. s. 11 off or disable any limb or member of another.
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with intent to maim or disfigure him, or to aid, —or if he had restrained himself till the other
8cc. therein, is felony without clergy. 108. s. 6 was on his guard, and then in fighting kill, it
Cases determined by the twelve judges on the is only manslaughter.
98
above statute.
109 So also if one, seeing two fight, takes part with
one of them, and kills the other—or where a
MAINTENANCE.
man finding a man in bed with his wife, or
The several kinds of maintenance described, and being actually struck by another, or pulled
the manner in which this offence may be by the nose, Sec. immediately kills him. ib.
punished.
454. 463 If a servant seeing his master engaged, take his
part, and kill the adversary, it is manslaugh
MALICE.
ter only.
102
Definition of legal malice.
91. (N) If an officer he killed in attempting to execute
What shall be construed malice express and im- an unlawful writ, it is only manslaughter.
. plied.
£6
103
By 1 Jac. 1. c. 8. a certain species of man
MANSLAUGHTER.
slaughter converted into murder.
89
Homicide without malice is called manslaughter,
and sometimes chance medley. Ch. 12. p. 89
MARINER.
It is that killing which happens either on a sudSee Piracy.
. den quarrel, or in the commission of an un
lawful act, without an intention of mischief. 89 Mariners burning any magazine of powder, or
any vessel or boat, or the tackle or furniture,
It must be done without premeditation, there
345
fore there can be no accessaries before.
ib. shall suffer death.
To kill another who, claiming title to a house, By 39 Eliz. c. 17. idle mariners, wandering
attempts to enter it by force, or shoots at it, against the injunctions of this act, shall suffer
287
or who breaks a window to make an arrest, or as felons without clergy.
. hedges, after being forbidden—is manslaugh If any mariner, &c. shall wilfully destroy the
ter.
83 ship, &c. &c. to which he belongs, he shall
345
In self-defence, where the circumstances would suffer death without clergy.
. otherwisejustify the homicide, if the party kill
MARRIAGE.
the assailant without apparent necessity, it is
58
manslaughter.
ib. Royal family.
If a husband kill the man with whom he finds By 3 Hen. 7. c. 2. whoever shall take away and
his wife committing adultery, it is only man
defile, or marry, any woman having substance,
slaughter.
84. notis for lucre thereof, against her will, and to her
If a workman fling down a piece of timber idly disparagement, or abet the same, or receive
123
in the frequented streets, and it happen to kill, the woman, shall be guilty of felony.
it is manslaughter.
85 By 39 Eliz. clergy was taken from principals
So if a parent or a master correct a child or a and accessaries before the fact, but restored
servant in a barbarous or immoderate manner, by 4 Geo. 4. c. 115.
124
or make use of an unusual or improper instru The several determinations made upon these
ment for the purpose.
ib. acts.
124, 125
Therefore if an officer of the impress service, By 4 and 5 Phil, and Mary, c. 8. whoever shall
firing at a boat in the usual manner, happen allure a girl under sixteen and unmarried,
to kill, at most it is only manslaughter.
from her guardians, shall be fined and im
125
ib. nulls prisoned two years.
If death ensue by shooting at deer in a third If the seducer deflower or marry her, he shall
person's park, or shooting a gun, or throwing suffer five years imprisonment, and fine at
stones in a place of public resort, or by doing discretion.
126
any idle action likely to create bodily hurt, or If any female above twelve and under sixteen
Elaying with swords, or firing pistols in a years of age consent to unlawful matrimony,
ighway, &c. it is manslaughter.
86 she shall forfeit all her lands to the next of
If he who draws upon another in a sudden quar
kin, &c.
127
127, 128
rel make no pass at him till his sword be Determinations upon this statute.
drawn, and then fight with him and kill him, By 4 Geo. 4. c. 76. to solemnize matrimony in
he is guilty of manslaughter only.
97 any other place than where bans have been
If two fall out, agree to fight, fetch weapons, usually published, unless by special license,
and during the heat of blood one kill the and except the parties are Jews or Quakers,
other, it is manslaughter.
ib. &c. is felony and transportation for 14 years.
Indigencies are shewn to the frailties of human
687
nature.
ib. To counterfeit, alter, or destroy, any marriage
But no infidelity, trespass, words, gestures, or register, is transportation for life.
290
provoking circumstances, however malicious
MASTER.
or aggravated, will reduce the crime of mur
der to manslaughter.
98 A master is not justified in beating his servant
B ut upon such provocation, if it plainly appear in a cruel or barbarous manner, or with an
that he meant only to chastise, and not to kill improper instrument.
85
A mistress
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A mistress is included under the word " mas- By 3 Edw. 1. c. 9. officers procuring or con
ter," in 25 Edw. 3. respecting petty treason. cealing felonies done in then- liberties, or who
105 will not arrest the offenders, shall be impri
A master chastising a servant in actual service, soned one year and make grievous fine ; or
is not an assault for which a recognizance off suffer three years imprisonment.
73 s. 3
the peace shall be forfeited.
483 By 3 Hen. 7. c. 1. an inquest may be taken to
A servant may justify beating another in defence inquire of concealments, &c.
ib. s. 4
of his master.
484
How far a master may maintain his servant. 459
MONOPOLY.
In what cases monopolies axe illegal. 624. 629
MASS.
In what manner illegal monopolies may be sup
624, 625
In what cases Roman Catholics are allowed to In pressed.
what cases the king may grant letters-patent
hold mass in England.
395 for
the sole making and vending any manu
facture.
628
MILLS.
How far authors and booksellers have an exclu
sive copy-right in literary works.
629
By 9 Geo. 3. c. 29. maliciously to burn or de
stroy any mill is felony without clergy. 138 For what length of time such copy-right may
tb.
Riotously and tumultuously to demolish or begin continue.
to demolish any mill, or the works thereto he- How far the universities are entitled to copy
630
longing, is felony without clergy.
530 right.
Riotously destroying manufactories.
538 In what manner copies are to be entered at
Stationers' Hall.
632
In what manner such copy-right may be as
MINES.
signed.
634
By 25 Geo. 2. c. 10. to break into any black What shall be considered a literary work, and
pirating a copy-right.
635
lead mine, or into any pit or shaft, or unlaw
fully to take away any lead from a mine, with What remedies are given to preserve copy-right.
636
out forcibly entering it, is whipping, &c. or
transportation.
170 How far engravers have an exclusive right to en
639
By 9 Geo. 3. c. 29. to damage or destroy mine gravings.
engines, is transportation for seven years. 335 How far calico printers have an exclusive right
to their patterns.
648
MISCHANCE.
MULTIPLICATION
A hurt by mischance forfeits not a recognizance
Of
gold
and
silver, or practising to find out the
for the peace ; but it is no excuse in a civil
action.
484 philosopher's stone, was formerly felony.
42. s. 15
MISPRISION.
MURDER.
■See Thmtbote.
Felonious homicide with malice, is either mur
Misprision signifies all such high offences as are der, or petty treason.
Ch. 13. p. 90
nearly bordering upon capital. Ch. 5. p. 60 Murder anciently signified the private killing of
A misprision is contained in every treason or a man.
91. s. 1. and X.
felony.
ib The open wilful killing was called voluntary ho
The king may proceed for the misprision only. micide,
ib.
ib. The law concerning Engleschire. ib. s. 1 & 2
Misprision is either negative or positive.
ib. How a pardon of murder must be worded.
Misprision of treason consists in the bare know
ib. s. 2
ledge or concealment of high treason, ib. s.2 By 23 Hen. 8. c. 1. all wilful murder of malice
What species of assent will convert misprision prepense excluded from the benefit of clergy.
into high treason.
ib. s. 3, 4, 5
92
A person who is only told that there will be a Murder is the wilful killing of another througb
rebellious rising, without he knows of the cir
malice aforethought.
ib. s. 3
cumstances, is not bound to make discovery Whenever a person who kills another acts upon
of such information.
61. s. 6 malice, however coloured by the appearance
By 13 Eliz. c. 2. to forge foreign coin not cur
of necessity, it is murder.
79. s. 2
rent, or to aid therein, is misprision of treason. Whether facts amounting to justifiable homicide
ib. s. 7 may be specially pleaded to an indictment or
Those who barely utter false money knowingly, appeal of murder.
80. s. 3
were only guilty of a misprision at common How far the judge who passes sentence must
law. (See Coin.)
20 have jurisdiction over the offence, and in what
Causing an abortion is only a high misprision. manner the officer must pursue the judgment,
94. s. 16 in executing a convict, to avoid the guilt of
Misprision of felony is the concealment, or pro
murder.
ib.
curing the concealment of a felony, either by It is justifiable to kill a man who is attempting
common law or statute.
73. s. 2 to murder.
»*.
If
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If a parent or master destroy the existence of a By 2 and 3 Edw. 6. c. 24. where the wound
child or servant by unmerciful and barbarous is given in one county and the death happens
correction, or by using an instrument impro
in another, it is triable where the death hap
per and likely to occasion death—it is murder. pens.
94
85. s. 5 By 26 Hen. 8. c. 6. a murder in Wales may be
Accidentally to kill a man by shooting at poultry tried in the next English county.
ib. s. 14
with intent to steal them is murder.
86 The malicious killing of any person, whatsoever
It is murder to kill, by going deliberately with a nation or religion he be of, or of whatsoever
horse used to strike, or by discharging a gun crime attainted, is murder.
ib. s. 15
among a concourse of people ; or by throwing Causing an abortion was anciently held to be
ib. s. 16
a stone or a piece of timber from a house into murder.
afrequented street, &c.
ib. But where one counsels a woman to kill her
If a man strike another upon malice prepense, unborn child, and she does it accordingly
and then fly to the wall and there kill him ; when it is born, he is an accessary to murder.
95. s. 17
yet he is guilty of murder.
87. s. 18
By 1 Jac. 1 . c. 8. where any person shall stab And by 21 Jac. 1. c. 27. it was enacted, to
another, that Hath not then any weapon drawn, conceal the birth of a dead bastard child should
Or that hath wot then first stricken, and the be evidence of having murdered it, but the
person stabbed shall die thereof within six act was repealed by stat. 43 Geo. 3. c. 58. 95
months, the person stabbing shall lose the Any formed design of doing mischief may be
ib.
benefit ofclergy, though no malice aforethought called malice. •
be proved.
89 Where two persons meet on a precedent quar
The several constructions which have been made rel, in cool blood, and fight, and one of them
upon this act
89, 90 is killed, this is murder.
96. s. 21
Homicide may be committed not only by those And in duelling, wherever the circumstances
means which are directly mortal, but also by afford the presumption that the blood was cool
such as only probably and eventually will oc
at the moment of the homicide, it is murder.
casion death.
92. s. 4
ib. 22, 23
As exposing a sick man to the inclemency ofl No pretence under which malice maybe covered
winter ; or a child to the ravages of a bird of] shall elude the justice of the law. ib. s. 24, 25
prey; or an innocent man to the false accusa- If a man assault another with malice, and then
' tionS of another, on which he is condemned fly, but on being followed kill his antagonist,
and executed ; or to incite a madman either it is murder.
97. s. 26
to destroy his own life or that of another ; or To resent provocation in a manner manifestly
to lay poison for one man and it is taken endangering life, is murder if death ensues.
. by another ; or to place a prisoner in a room
ib. s. 27
with another who has an infectious disease ; In duelling, not only principals but seconds also
or to destroy the constitution by denying a are guilty of murder, if the fight prove fatal.
prisoner the decencies of nature, &c &c. and
ib.
perhaps by suffering a mischievous animal to No words, gestures, Sec. will excuse from the
roam abroad.
92 guilt of murder.
98. s. 33
But no person, by any act, shall be said to kill Wherever a man happens to kill another in the
another, unless he die within a year and a execution of a deliberate purpose to commit a
86
day.
93. s. 9 felony, he is guilty of murder.
How the year and day shall be computed. 93 So also it is murder where not only the act of
If the person die within the year and day, it felony immediately causes the death, but where
shall be no excuse that he might have reco
it occasionally causes such a misfortune.
vered if he had been taken proper care of.
100. s. 45
ib. s. 10 To kill a magistrate, &c. who interposes in a
Where the wound and death are both out of the quarrel in order to suppress it, is murder.
kingdom, or the one in the kingdom and the
101
. other abroad, it could not be tried by the com Where divers persons resolve generally to resist
mon law; but this is remedied by 2 Geo. 2. all opposers in the commission of any breach
c. 21.
93, 94 of the peace, and to execute it in such a man
Death in England of a wound given abroad, ner as naturally tends to raise tumults and
may be examined by the constable and marshal, affrays, and in so doing happen to kill a man,
ib.
and by 33 Hen. 8. c. 23. if examined by the they are all guilty of murder.
privy council, the principals may be tried in But the fact must appear to have been com
any county by commissioners.
93. s. 11 mitted strictly in prosecution of the purpose
ib.
A murder at sea anciently cognizable by the for which the party were assembled.
■ civil law.
ib. s. 12. To kill a sheriff or any of his officers in the law
New by 27 Hen. 8. c. 4. and c. 15. it may be ful execution of civil process is murder, al
tried before the king's commissioners, accord
though the process be erroneous.
103
ing to the common law.
ib. How far homicide in an attempt to usurp un
How the killing one who dies at land of a lawful authority, shall be construed murder.
104
wound received at sea shall be tried.
94
Death
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Death occasioned by an idle wanton action, public, by doing any thing injurious to all ihtf
likely to endanger life, is murder.
104 king's subjects, or by omitting to do that which
A• nistration
physician or
ignorant
admi
the common good requires.
692
of surgeon,
medicine whose
may have
occasioned
Therefore private annoyances are not the subject
the death of the patient, is not thereby guilty of public prosecution, the injury must be re
of murder ; though anciently held otherwise paired in a civil action.
ib. s. 2
104 Consequently where the indictment charges the
MUTE.
damage of private persons only, it is bad. ib.
By 12 Geo. 3. c. 20. standing mute in felony or The indictment of a common scold must be com
693. s. 5
piracy, either on an indictment or appeal, munis rixatrix.
amounts to conviction.
260 Common bawdy-houses are indictable as com
mon nuisances.
693. s. 6
So rope-dancing, common gaming-houses, un
NAVIGABLE RIVERS.
ib. s. 7
Larceny on navigable rivers excluded clergy licensed play-houses.
neither an old nor a new dove-cote are nui
204 Butsances,
for the erecting them may be justified
Destroying locks on navigable rivers.
340 by prescription,
&c.
ib. s. 8
And a gate across a highway, which has so con
NAVAL STORES.
By 9 and 10 Will. 3. c. 41. no persons, except tinued time out of mind, is no nuisance, for
the officers authorized by the king, shall make the prescription shall be intended; but a new
gate so erected may be abated as a nuisance.
' cordage of more than three inches with
694. s. 9
while thread ; or of less than three wilha twine Tallow boilers, brewhouses, glass-houses,
swinelaid the contrary way ; nor any canvas with a yards, a manufactory for acid spirit of sulphur,
blue streak; or any other stores with the &c. erected in improper places, may be nui
broad arrow, on pain of forfeiting the goods sances,
ib. s. 10
and 200/.
237
Whoever shall have the possession of such stores, To divert the course of a navigable river, and,
to multiply inmates during the pre
without a certificate, &c. shall forfeit 200/, perhaps,
of a contagion, are nuisances, ii. s. 11
238 Tovalence
disturb the neighbourhood with a speaking
The commissioners who sell old stores, may trumpet;
to suffer a house to grow danger
grant such certificate to buyers, who may also ously ruinous
obstruct the intercourse ofa
grant the same to those who purchase again. public river ; ;totodamage
a public highway ;
ib.
By 9 Geo. 1. c. 8. this offence is extended to to put an improper ship into Billinsgate Dock,
ib. notit
timber, thick stuff, and plank.
240 are nuisances.
Power given to judges of assize, or justices at But an hospital for inoculation is not a nuisance ;
nor to lay bricks in a private fishery in the
session, to determine the offence, and mitigate Thames
; nor to violate a public law ; nor to
' the penalty to public whipping and hard la
obstruct a prospect.
ib. notit
bour for three months.
241 And
guare, if a coney-burrow is a nuisance.
By 9 Geo. 3. c. 30. the officers of the king's
ii.(N)
yards, and the commissioners of the navy, are
authorized to act as justices of the peace in By 6 Geo. I. c. 18. s. 19. all public bubbles are
60 (N)
apprehending, &c. offenders.
ib. nuisances.
nuisance.
The decisions which have been made on the Any one• may pull down a common 695.
s. 12
above statutes.
242 And may justify a trespass for that purpose.
695
NEIGHBOUR.
the plea need not state that the party did as
How far one neighbour may maintain another. And
little damage as possible.
ib.
469
who have the fishery of a river, or those
Where the neighbouring towns must cleanse a Those
who have a passage or easement therein, shall
river.
695 be
obliged to abate a nuisance on such river,
NON-FEASANCE.
if none are bound to do it by prescription.
A man cannot commit an act of forgery by a
ib. s. 13
bare non-feasance.
265. s. 6 A common scold is punishable by the duckingstool.
'
ib. s. 14.
NON-USER.
The punishment of common nuisance is fine and
Whether it be a ground for discharging an offi
imprisonment.
ib.
cer.
412 And the offender shall be ordered by the judg
ment to abate the nuisance at his own costs.
NOTICE.
ib.
It is implied in all penal statutes, that the de Nuisances to highways.
696 .to 7Q3
fendant must have notice of the accusation Are punishable by indictment in the court leet.
against him.
702. s. 16
703
A common river is a highway.
696
NUISANCE.
Every way, from town to town, may be called a
A common nuisance is an offence against the highway.
696
For
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the necessary allegation By 3 Jac. 1. c. 5. popish recusants convict are
of the indictment.
703 disabled in law as persons excommunicated,
except the action concern some hereditament
OATHS.
not seized by the king.
• 387
At what time and in what manner members of How a defendant shall take advantage of an ac
corporations must take the oaths to govern
tion by such disabled papist. 387. s. 2 to 7
ment.
367. 370 By 1 Will. & Mary, c. 26. and 12 Ann. c. 2. pa
By 5 Eliz. c. 1. clergymen and recusants re
pists are disabled to present to a church.
fusing a second tender of the oaths, are guilty
ib. s. 7
of high treason.
30. s. 104 By 3 Jac. 1. c. 5. papists are disabled from bear
By 1 Eliz. c. 1. 5 Eliz. c. 1. 3 Jac. 1. c. 4. ing any public charges or office in the state.
7 Jac. 1. c. 6. 1 Will, and Mary, c. 8. and 7
388
WiU. 3. c. 24. all ecclesiastical persons, tern- Observations upon this clause.
ib.
poral officers, and certain other persons in any But 3 Jac. 1. c. 5. a female papist is disabled
public employ, shall take the oatns or be liable from claiming any part of a husband's perso
to the penalties of premunire.
55. 58 nal estate, or any estate by way of courtesy or
By the common law, all laymen above the age dower.
389, 390
of twelve years are bound to take the oaths of By 35 Eliz. c. 2. papists are rettrained from
allegiance.
67 going above rive miles from home, without
By 1 Will, and Mary, c. 8. the penalty of 40t. licence.
390
or three months imprisonment, is inflicted on Who shall grant, and how such license shall be
those who shall refuse a tender of the oaths, pleaded.
ib.
and if they refuse at the end of the three By what computation the distance shall be
ib.
months, a further penalty, &c.
68 reckoned.
How the members of the universities shall take By 3 Jac. 1. c. 5. and 30 Car. 2. c. 5. papists are
ib.
the oaths, and what punishment they shall rettrained from appearing at court. .
suffer.
70. s. 8 By 3 Jac. I.e. 5. papists are rettrained from
By 1 Will. 3. c. 18. and 8 Geo. 1. c. 6. the form keeping arms, and from coming within ten
of the Quakers profession and affirmation pre
miles of London.
391
scribed.
71 By 3 Jac. 1. c. 5. feme covert papist, whose
Conspiracy by oaths.
449 husband is not convicted of recusancy, who
shall not conform within one year, shall for
ODIO ET ATIA.
feit two parts of her jointure.
392
A man committed for homicide might, anciently, By 3 Jac. 1. c. 5. a papist who has conformed,
sue out de odio et alia.
88 who shall not receive the sacrament within
one year, shall forfeit £20 for the first; £40
OFFICE AND OFFICERS.
for the second, and £60 for every other year. ib.
In what cases an office becomes forfeited by By 3 Jac. 1. c. 5. every papist who shall many
negligence, non-user, or corruption.
412 otherwise than according to the church shall
Public offices are not to be bought or sold.
forfeit £100.
' ib.
415. 748 By 3 Jac. I.e. 5. every papist who shall not
How certain officers shall be punished for con
baptize his child by a lawful minister shall
ib.
cealing offences.
73 forfeit £100.
By 3 Jac. 1. c. 5. every papist not excommuni
551 cated, who shall bury other than in a church
OWLING.
or churchyard, shall forfeit £20.
393
OYSTERS,
3 Jac. 1. c. 5. magistrates may search the
Stealing of.
194, 195 Byhouses
of papists for popish relics and deface
PALACE.
ib. s. 24
In what cases contempts against the king's pa Bythem.
7
Jac.
I.e.
6.
a
feme
covert
papist
who
laces are punishable.
61
not conform within three months after
How far popish recusants are restrained from shall
conviction, shall be committed unless her
coming within the king's palaces.
390 husband
pay £10. a month, &c.
ib.
PALLISADES.
In what cases the husband of a feme covert pa
See Fences.
pist is not only liable to the forfeiture, but
ib.
By 4 Geo. 2. c. 32. whoever shall break, with utterly disabled.
intent to steal, any iron pallisade, or other By 23 Eliz. c. 1. whoever shall perform mass
shall forfeit 200 marks, and whoever shall
iron, fixed to any dwelling, or to any out
hear mats 100 marks, or suffer imprisonment.
house, used with such dwelling, or to any or
394
chard or yard, &c. or shall aid or assist in so
doing, shall be guilty of felony.
171 By 11 & 12 Will. 3. c. 14. whoever shall appre
Cases on this statute.
173 to 174 hend a popish priest for saying mass shall
receive i 1 00. and the priest shall suffer per
PAPISTS.
petual imprisonment.
ib.
By 31 Geo. 3. c. 32. the penalties to which By 18 Geo. 3. and 31 Geo. 3. this penalty is
popish recusants are exposed maybe avoided. repealed, provided the priest has complied
395
384 with the injunctions of this act.
By
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By 30 Car. 2. c. 1. those who refuse to make a In what case the benefit of a
pardon
be waived.
declaration against popery, are restrained from
012
sitting in parliament, and from holding
PARKS.
place at court.
397
By 1 Will. St Mary, c. 9. those who refuse the By 21 Edw. 1 . c. 2. and 3 and 4 Witt, and
declaration are restrained from living within Mary, c. 10. trespassers in parks, retisting the
ten miles of London, from keeping arms, and keepers, may be slain by the keepers with im
from presenting to a church.
398 punity.
81
By 1 Jac. I.e. 4. whoever shall send another How far the power of a park-keeper will justify
abroad for the purpose of receiving a popish the trespass of a stranger, in homicide, on the
education, shall be disabled in law and forfeit grounds of a third person.
86
£100.
399 By 9 Geo. 1 . c. 22. to appear armed and dis
By 3 Jac. I.e. 5. whoever shall send a child guised in any deer-park, See. is felony without
abroad to prevent their good education in Eng clergy, but clergy restored 4 Geo. 4.
177
land, without license, shall forfeit £100. and To hunt or wound any fallow deer in any
such child shall be disabled to take, Sec. ib. inclosed deer-park, whether armed and dis
By 3 Car. 1. c. 2. to enter into any popish se
guised or not, is felony without clergy. 180
minary abroad, or to cause another so to do By 6 Geo. 1. c. 16. whoever shall destroy the
disables the offender in law, and incurs the fences of parks shall be committed for three
325
forfeiture of his estates during life.
400 months, Sic. Stc.
By 11 & 12 Will. 3. c. 4. a severe punishment By 6 Geo. 3. c. 48. to destroy timber in the
is inflicted on professed papists, unless by 1 8 king's parks, forests, or chases, is transporta
Geo. 3. c. 60. and 31 Geo. 3. c. 32. they have tion for the third offence.
329
complied with the injunction of the last men By 9 Geo. 3. c. 41. to destroy any underwoods,
tioned act
400.401. &c. in the king's parks or forests, Sec. is pu
By 3 Jac. t. c. 5. and 1 Will. & Mary, c. 26
nishable by fine and imprisonment, Sec. 331
professed papists are restrained from present By 5 Geo. 3. c. 14. to enter into any inclosed
ing to a church.
398 parks, in or through which there is a river,
By 11 Geo. 3. c. 7. every grant by them of any stream, or pond, &c. and steal fish, or to aid
ecclesiastical benefice is void unless made to a in so doing, or to buy or receive such stolen
protestant purchaser.
402 fish, is* transportation for seven years.
192
Exposition made on the above statute, 3 Jac. 1 .
. o. 5.
ib.
PEACE.
By 11 & 12 Will. 3. c. 4. popish schoolmasters
See Behaviour.
are to be perpetually imprisoned, except they
conform to the 18 Geo. 3. c. 60.
ib. Of what description of persons a justice of
By 11 & 12 Will. 3. c. 4. the chancellor may peace may, ex officio, and at discretion, de
make such order as he thinks agreeable to the mand surely of the pence.
478
act upon any popish parent who shall compel It was the principal duty of a conservator to
a protestant child to change his religion, or demand surety of the peace!,
ib. notis
who shall not allow such child a sufficient Neither a secretary of state, nor privy counsellor,
maintenance.
403 are conservators of the peace.
ib. (N)
By 23 Elii. c. 1. and 3 Jac. 1. c. 4. to become All persons whatsoever under the king's protec
perverted, or to pervert others to the see ofi tion may demand surety of the peace, ib. s. 2
Rome, is high treason.
28 It has been questioned, whether Jews, pagans,
By 27 Eliz. c. 2. to become ordained by popish or convicts in praemunire, have a right to it.
authority, is high treason.
29
ib. s. 3
A wife may demand it against the outrageous
PARDON.
threats of her husband ; and a husband may
Hie judges will, in prudence, respite the execu
demand it against his wife.
ib. s. 4
tion of an infant in order to procure a pardon. If the marriage be disputed, the Court will
4. s. 8 frame the recognizance so as not to admit the
A king out of possession cannot grant a pardon. fact.
ib. notis
10. s. 13 A justice of peace ought to grant it, on demand,
In what case a forfeiture is not within a general against any person under the degree of nobi
pardon.
377. s. 23 lity, of sane memory, whether a magistrate or
A pardon of felony discharges an indictment ofI private person, and whether of age or not. 479
high treason, if it want the word proditorii. Infants and femes covert ought to find security
71. s. 2 by their friends.
ib.
Hie forfeiture of personalty for suicide, is saved The Safest way against a peer is by application
by a pardon of the offence before inquisition to the chancery or king s bench.
ib.
found.
78 Quart, If a joint recognizance may be taken for
A pardon of felony extends not to piracy.
surety of the peace.
ib. notis
254. s. 13 For what causes surety of the peace is grantable.
There can be no pardon of a recognizance of the
As
peace before it is broken.
482 By 21 Jac. 1. c. 8. all process for the' peace or
good
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behayk>ar> to be granted out of the Nor can a tenant beat another in defence of his
landlord.
484
chancery or king's bench, must be upon mo
tion, in open court, upon the oath of the But a bare trespass to lands or goods, without
party requiring it, &c. &i. &c.
478 violence to the person, is not a cause of for
ib. s. 25
In what cases, under what circumstances, and feiture,
in what form, the court of king's bench wi Violence in any athletic sport, as cudgels, fkc. is
grant surety of the peace.
480. notis not a cause of forfeiture, but a wound given in
ib. s. 26
In what manner surety of the peace is grantable playing with naked swords is.
by a justice of the peace.
ib. s. 9 A wound given by mischance or negligence is
no cause of forfeiture.
ib. s. 27
Of the execution of the writ of tupplkavit.
ib.s. 10 Such a recognizance shall not be forfeited, ex
The warrant of a justice of the peace upon surety cept for some wilful breach of the peace. ib.
of the peace can be executed only by those to
PEERS.
whom it is directed, unless directed to the
sheriff, &c.
481 It is a contempt for a peer not to come to par
In what case the officer may carry the party to liament on the day of summons; or to depart
gaol, without another warrant.
ib. from it without license.
55
How the officer shall return the warrant if it be
PENSION.
general, and how if it be special. ib. s. 13
In what manner process upon surety of the To receive a pension from a foreign .prince with
peace may be superseded.
ib. s. 14 out the king's permission, is highly criminal.
65
By 21 Jac. 1. c. 8. all writs of supersedeas must
PERJURY
be granted upon motion in open court, 8cc. ib.
What ought to be the form of the recognizance Is the taking absolutely a wilful false oath, re
entered into upon filing articles of the peace, quired in any judicial proceeding, and mate
482. s. 15, 16 rial to the point in question, whether it is be
A recognizance of the peace may be discharged lieved or not.
429
by the demise of the king, or the party, if not It must be deliberately taken, and not the effect
previously forfeited.
ib. s. 17 of surprise, inadvertency, or mistake, ib. s. 2
But a release of the party at whose complaint it It must be taken before those who are empow
was taken is only an inducement with the ered to administer justice, and who have a
Court to discharge it.
ib. competent jurisdiction of the subject-matter.
The discontinuance of a recognizance is a ground
430. a. 3
for discharging it.
ib. As before persons authorized by the king to ex
A recognizance cannot be pardoned or released amine witnesses; or in a court of record upon
before it is broken.
ib. issue therein; or before any court of equity,
The executors of sureties to a recognizance con
spiritual or other lawful court, whether of re
tinue bound for their testators.
ib. cord or not; or before persons authorized by
A recognizance by supplicavit need not be cer
such courts, as the sheriff upon a writ of in
tified without certiorari is brought. t8. s. 18 quiry,
ib.
A recognizance of the peace, taken below, must So it is perjury to swear to a greater substance
be certified to the next session by force of than a man possesses, in justifying bail; it
3 Hen. 7. c. 1.
483 may be committed in swearing the peace
H the party then make default, the recognizance against another before a justice; or respect
then shall be certified into the superior court. ing forfeitures, or defective titles to land be
ib. fore commissioners.
ib.
But the sessions have a discretion, upon cause But no oath of a mere private nature can be the
shewn, to excuse his default.
ib. subject of perjury.
431
The sessions cannot proceed for the forfeiture.— Neither can any promissory oaths; and there
But upon estreating the recognizance, the fore official oaths for the true performance of
courts at Westminster shall proceed to recover duty cannot be punished as perjuries, but
it by scirefacias, and not by indictment, ib. such an offender is liable to a severe fine. ibK
A recognizance of the peace may be forfeited by No person can be indicted for perjury in a false
any actual violence to any person whatsoever. oath administered by a person who has not
ib. s. 20 competent and lawful authority in the subjectOr by any treason against the king, or unlawful matter on which the oath is taken.
ib. s. 4
assembly, or even by words tending to a No oath administered by persons under an as
breach of the peace.
ib. sumed authority from courts of justice can be
But bare words of heat and choler is not a cause the subject of perjury.
431
of forfeiture.
ib. But perjury may be committed in oaths admi
There are also many actual assaults on the per
nistered under the authority of a commission,
son of another which do not amount to a for
after it is determined by the demise of the
feiture of such recognizances,
ib.s. 23 crown.
432
A variety of such assaults enumerated.
484 And qvare, if perjury may not be committed in
A servant is liable to such a forfeiture for beating proceedings which are afterwards reversed for
another in defence of his master's son—but error.
"
ib.
not in defence of his master.
ib. Perjury may be assigned on an oath stated to
have
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have been taken before one of the judges of| It must also expressly allege, that the defendant
assize, although the caption recites the com
was sworn.
438
mission in which both are named, and the re But it need not state, that the perjury was com
' ib.
cord of nisi prim prove it to have been taken, mitted by means of subornation, &c.
as the form is, before them both.
432 (N) But no one can be guilty of perjury upon this
act who may not, possibly, be guilty of subor
In what oaths perjury may be committed, ib.s
ib. s. 19
It is not material whether the fact sworn be true nation,
or false.
433. s. 6 No indictment, or criminal information, lies upon
It is said the oath must be absolute (but this has this statute.
439
been determined otherwise), and a man who The statute extends to no other perjury than that
ib. s. 20
swears that " he believes" any thing to be committed by a witness.
- true which he knows to be false is guilty of] And a false affidavit against another in a court
ib. s. 21
perjury.
ib. a. 7 (N) of justice is not within the act.
Hie oath must be material to the matter in ques But if the defendant should, in the face of the
tion,
ib. s. 8 Court, confess an affidavit to be false, the
But quart, if it be not directly material, yet so common pleas has punished the offender un
circumstantial as to bias the opinion of the der this act.
440. (N) 7
jurj, whether it should not be punished as per The oath must be to the prejudice of another.
jury.
434
ib. s. 22
A defendant in swearing to an answer in equity And the party who complains must have been
. may be guilty of perjury, although the fact to actually grieved by it, and be so proved. 441
which he swears is not required to be an And the manner in which the false oath conduced
swered by the bill.
435 to the prejudice must be set forth.
ib.
The degree of materiality is not necessary to be By a positive averment, and not by way of in
proved, nor is it necessary for the evidence to nuendo,
to.
be. such as will intitle the party to recover; Therefore where the party is benefited by the per
but it is incumbent on the prosecutor to prove jury, the offender cannot be prosecuted on this
the materiality.
to. (N) statute.
ib.
It is not necessary that the oath should be be So also it must appear to have been committed
lieved, or that the party should be injured by in a cause properly depending between the
it
ib. s. 9 plaintiff and the party for whom the offender
But on a prosecution for the perjury, it will be was examined as a witness.
ib.
credited until it is disproved by two witnesses, By 8 Geo. 1. c. 6. perjury may be assigned
for which purpose the party complaining of upon the quakers' affirmation.
442. s. 24
the perjury is not an admissible witness.
By 31 Geo. 2. c. 10. perjury to obtain the pro
ib. (N) 4 bate to a seaman's will, or letter of adminis
tration to his effects, is death without cler
Op perjury by statute.
436. s. 11 gy,
ib.
By 5 Eliz. c. 9. whoever shall be convicted of[ By 28 Geo. 2. c. 13. perjury, in sheriffs or offi
perjury upon that statute, shall forfeit £20, cers, upon any of the matters of the act, incurs
suffer six months' imprisonment, be rendered £500—and if committed by a prisoner, in
tending to take advantage of the act, is death
incapable of being a witness until the judg
442. (N) 6
ment be reversed ; and then he shall be liable without clergy.
in damages to the party grieved.
ib. s. 13 How perjury shall be charged and assigned by
If he shall not have property to the value of £20, 23 Geo. 2. c. 11.
442, 443. s. 26, 27
he shall have both his ears nailed to the pil The court may order perjured witnesses to be
443. s. 28
lory. .
437. s. 13 prosecuted, &c.
One moiety of the forfeiture to the king; the other By 12 Geo. 1. c. 29. attornies who shall practise
to the party grieved.
ib. after having been convicted of perjury shall be
444. s. 29
The quarter-sessions may inquire of perjury on transported for seven years.
this statute.
ib.
PERMITS.
But the justices have no jurisdiction over this
offence at common law ; and indictments are The offence of granting them fraudulently. 677
usually preferred at the assizes.
ib. (N) 6
PERSONATING.
The statute not to extend to spiritual courts.
.
.
ib. s. 15 By 4 & 5 Will. & Mary, c. 4. whoever shall per
Nor shall the statute restrain the common law sonate another before commissioners autho
punishment, so as the judges do not inflict rized to take bail, so as the personated may
less than the act prescribes.
ib. become liable, shall be guilty of felony. 422
Therefore the king s bench may inflict fine and Falsely personating others.
312
pillory, without inquiring of the lands.
ib.
PETITIONING.
By 2 Geo. 2. c. 25. judges may, over and above
the said punishments, order the offender to be Endeavouring to frighten the king into a change
sent to the house of correction, or transported of measures, by tumultuous petitioning, is a
for any term not exceeding seven years. ib. high contempt against his person and govern
In a prosecution on 5 Eliz. the words of the sta
ment.
66. s. 3
tute must be exactly pursued.
438. ». 17 By 13 Car. 2. c. 5. no address to the king or

A TABLE OF PRINCIPAL MATTERS.
797
POSSESSION.
" parliament, for alteration of any matter of
church or state, shall be signed by more than Where two claim land, the possession is in him
twenty persons, unless first consented to by who has the right.
503
three justices, grand jury, or lord-mayor, &c. How far the possession secures a man from the
on pain of £100.
531 guilt of a forcible entry.
ib.
When possession bars restitution. 509 to 51 1
PETIT TREASON.
What shall be considered petit treason at com
POST-OFFICE.
mon law.
105
By 5 Geo. 3. c. 25., 7 Geo. 3. c. 50., and 52
PICTURES.
3. if any officer, servant, post-boy, or
Pictures maliciously drawn and exhibited may Geo".
rider, employed by the post-office, shall se
be libellous.
542. s. 2 crete
or destroy any letter, packet, or bag of
PIDGEONS.
letters, which he may be enstrusted with, con
In what cases it is felony to steal them.
149 taining any security for money, or shall steal
such security out of any letter, he shall suffer
PIRACY.
death without clergy.
161. 164
The right of the king to punish it; and how it If the indictment charge the offender as acting
was punishable at common law, and by sta
in one department of the office, and the ver
tute.
251.263 dict find him guilty as a servant in another
PLAGUE.
department, not connected with that charged
The offence of spreading it.
681 in the indictment, it is good in arrest ofjudg
ment.
164
By 5 Geo. 3. c. 25. and 7 Geo. 3. c. 50. who
PLANTS.
By 6 Geo. 3. c. 36. to destroy in the night-time, ever shall rob any mail in which letters are
any root, shrub, or plant, of the value of 5s. sent by the post-office, of any letter, packet,
or bag, or shall steal any letter, bag, or
in any inclosed ground, or to aid, &c. is trans
portation for seven years.
332 packet, from any such mail, or from the postBy 6 Geo. 3. c. 48. to destroy any plant, See. in office, or from any of the receiving houses,
198
any cultivated lands, is 40«. for the first of- shall suffer death without clergy.
• fence, £5 for the second, and transportation
POWDIKE.
for the third.
166, 167. ib
By 22 Hen. 8. c. 11. cutters of powdike in the
PLAYS AND PLAYHOUSES.
county of Norfolk shall be punished as felons.
338
A playhouse may become a common nuisance,
if it draw together such numbers as become
PRAEMUNIRE.
inconvenient.
693
The several offences enumerated on which the
PLEAS.
legislature has inflicted the punishment of
See Murder.
prirmunire.
50 to 60
All pleas in disability ought to be pleaded before
PRETENDED
TITLES.
imparlance, and conclude with a demand, if
the plaintiff shall be answered.
387. s. 2 The offence of buying or selling pretended titles
described.
470 to 476
A plea on 3 Jac. 1 . c. 5. against a recusant con
vict, ought to shew where the defendant was
PRIVY COUNCIL.
convicted, the record of which must be pro
See Contempts.
duced,
ib, s. 3
How such a plea shall be pleaded, if the plain An insurrection for the purpose of laying violent
tiff conform.
387, 388.s.4,5,6 hands on a privy counsellor is said to be high
treason.
12. s. 25
POACHING.
By 3 Hen. 7. c. 14. conspiracy by the king's
Entering inclosures in the night to kill game subordinate servants to murder a privy coun
is felony.
46
felony, 57 Geo. 3. c. 90.
536 Bysellor
9 Ann. c. 16. to attempt to kill, or wound, a
privy counsellor in his duty, is felony without
POISON.
ib.
To administer, with intent to murder or procure clergy.
beyond sea, being examined by the
abortion, felony without clergy.
113 Homicide
privy council, may be tried in any county by
commission.
93
POSSE COMITATUS.
The sheriff may raise it, to enable him to execute
PROTESTANT SUCCESSION.
a writ of restitution.
509. s. 52
Sheriffs and justices may raise it to execute the Offences against the protestant succession de
30
king's writs, if they apprehend resistance. 513 scribed. PUBLIC-HOUSES.
Sheriff, under-sheriff, constables, and every
peace-officer, may raise it to suppress a riot. In what manner nuisances relating to publicib. houses are prevented and restrained oy the
714
in which the poatr of the county common-law.
The
519,5201
-PURshall be sued.
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the weapons of fashion, as swords, tec. or
PURVEYORS,
of purveyance and pre-emption. 351 privy coats of mail, may be safely worn.
489. s. 9
Neither are those within the intention of it who
QUARANTINE.
arm for the purpose of suppressing dangerous,
tumultuous, or noisy insurrections, ib. s. 10
QUEEN.
531
A queen regnant is within the meaning of the Seditious assemblies
words " our lord the king," in the statute of|
RIOTS, ROUTS, AND UNLAWFUL
treasons.
11. s. 20
ASSEMBLIES.
A queen dowager is not within the statute, ib.
t. 22 A riot is a tumultuous disturbance of the peace
RAPE
by three persons or more, Sec. &c.
513
I* the camal knowledge of a woman by force, 121 If numbers meet together innocently, as at a wake
or fair, and a quarrel ensue, they are not
Nothing less than actual penetration and emis
514. s. 3.
sion can amount to a rape ; but emission is rioters, but affrayers.
primafacie evidence of penetration.
122 Otherwise if they had formed parties under the
ib.
It is no excuse that the woman at last yielded, pledge of mutual assistance.
or consented after the fact ; or was a common But the shew of armour, threatening speeches,
strumpet ; or conceived from the fact.
ib. turbulent gestures, Sic. are sufficient offers of
But if she make no complaint at the time, it is a violence to maintain that the riot was in terrostrong ground for presuming consent.
ib. rem populi ; for it must be so laid to be done.
515. s. 5
By 18 Eliz. c. 7. whoever shall carnally know a
woman child under ten years of age, shall But if any number assemble, without circum
suffer as a felon without clergy.
ib. stances of terror, to do an act, under a pre
ib.
Whether with or without consent in this case, is tended right, they are not rioters.
not material ; but penetration must be proved Nor to do an act contrary to the common law or
ib. statute ; as to celebrate mass, &c. if they per
ib.
All aiders and assisters present, whether male or form it peaceably.
female, are principals.
123 If the object of an assembling be of a public
How this offence was formerly punished.
ib. nature, as to pull down all bawdy-houses, S»c.
By 18 Eliz. c. 7. this offence is excluded from such rioters will be guilty of treason, ib. s. 6
the benefit of clergy.
ib. And private redress, even where authorised by
law, must be executed in a peaceable manner,
RECORD.
or the offenders, if to the number of three or
The offence of embezzling, defacing, or altering more, will be rioters.
516. s. 7
any record.
266 A rout seems to be an unlawful assembling of
In what case a record may be avoided by an persons with an intention and actually moving
averment of usury.
621. s. 63 to do a thing, the execution of which would
Nut tiel record a good plea to maintenance. 462 make them rioters.
ib.
In what cases the record of justices for a riot An unlawful assembly is an assembling with
may be traversed.
521 circumstances of terror, with or without an in
A record of forcible entry may be traversed. 497 tention to do a riotous act, but neither execmting it, or making any motion towards it. U.
RIDING ARMED.
By 2 Edw. 3. none, except the king's attendants, For a man cannot tumuUuously assemble even
or officers and their assistants executing his his friends for the defence of his person, as he
precepts, or upon a cry of arms, shall appear may for the defence of his house; but he must
armed before any justices ; nor ride armed in seek his security by obtaining sureties for the
ib. s. 10
fairs or markets, on pain of forfeiting their race.
peace-officers may suppress a riot and l.
armour and imprisonment.
488. s 4.
And all justices, magistrates, and peace officers mand the assistance of other persons for t
purpose.
517. s. 11
are to execute this act, upon pain of punish
ment by the judges of assize.
ib. And as private persons may suppress an affray,
Proceedings may be either ex officio or by writ afortiori they may assist and arm themselves
ib.
out of chancery ; but a record of them should to suppress a riot.
be made and returned, if done ex officio, into Riots which savour of rebellion they may cer
the exchequer; if by writ, into chancery, ib. s. 5 tainly interpose to suppress ; for, on such
The under-sheriff may execute the writ officially, occasions, no remedy can be too sharp or
except it be specially directed.
489. s. 7
None snail wear armour publicly upon pretence By 1 Geo. I. e. 5. if twelve persons, i
sembled, shall so continue togetherfor one 1
of protecting his person ; but a man may as
semble his neighbours to protect his house, after proclamation, they may be apprehended
i without incurring the penalties of the statute. by a peace-officer, and carried before a magis
ib. s. 8 trate; and if the rioter happen to be killed,
the officer shall be discharged.
ib. s. 11
But no wearing of arms is within the statute, un
less they are such as may terrify; therefore Persons not actually engaged, but only aiding-,
&c.
798
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< 8cc,. are principals in the second degree under hear, and determine the offence according to
52}. », 20
this act.
507. Note in mar. law.
But this statute does not abridge the authority By 19 Hen. 7. c. 13. the sheriff, for this purpose,
which either officers or private persons have is directed to return a jury of 24 persons, &c.
at common law.
ib. s. 1 1 who shall be fined for disobedience, ib. s. 30
By the common law, rioters may be punished, It is not settled whether the power of thejustices
according to the degree of the offence, by fine is confined to a lunar or calendar month. 522.
and imprisonment, pillory, and forfeiture of
s. 31
lands.
ib. s. 12 But this authority extends to all the justices
Corporators punishable in their natural capacity within the county, who may award process
522. a. 34
for suffering riots within their jurisdictions, ib. under their own teste, %c.
s. 13 It is questionable whether the justices can dis
Women are punishable as rioters, but not infants charge rioters upon submitting to a fine, with
523. s. 35
wanting discretion.
518 out imprisonment.
By 34 Edw. 3. c. 1. one justice of the peace has Formerly rioters might be fined both by the jusib. s. 36
authority over .rioters, to restrain, arrest, and tices and by the star-chamber.
chastise them.
ib. s. 15 By 13 Hen. 4. c. 7. the justices and sheriff may
certify the record to the privy (Vide p. 66. s.
He may authorise their arrest by parol, and com
mit for not giving sureties.
ib. s. 16 41.) council; which shall have the effect of a
But one justice cannot by virtue of this act presentment, and the offender may be tried
record a riot, or inquire of it after it is over ; thereon ; but the certificate may be traversed
and tried in king's bench ; and if the offenders
but he may by virtue of the statute of Nor
thampton ; because under the first he acts do not appear on proclamation, they shall be
ib.
ministerially, and under the second judicially. attainted of the riot.
ib. s. 17 Punishment and process against the jury, if they
ib. s. 38
And where a justice is authorised to make a are guilty of maintenance, &c.
record, the fact he records is not traversable. The certificate may be made by the justices who
519 recorded the riot ; but it is most proper to be
By the common law, as a conservator, and by made by those who took the inquiry, ib. s. 39
17 Rich. 2. c. 8. a justice may raise the posse And if they neglect so to do, they shall forfeit £20.
to suppress a riot.
ib. s. 18
524
By 13 Hen. 4. c. 7. two justices, with the sheriff, And the said certificate must be made within a
, ib. s. 40
may record a riot, and convict the offenders month after an inquiry.
in the manner described by 34 Edw. 3. c. 1. And if the inquiry be obstructed, the certificate
ib. 8.19 should contain the causes of the obstruction.
And for the purpose of suppressing the riot, they
ib.
may raise the posse, which even noblemen If there be any variance between the inquisition
are obliged to attend, who may arm themselves and the certificate, that which is most for the
with proper weapons.
520. s. 20 king's advantage shall be preferred ; but
And this they may do, not only upon view, but quare, if they differ only in the time. ib. s. 48
information of the riot, and upon seeing any And the certificate being in the nature of an in
detached parties of the rioters; yet if they dictment, it should be certain and circum
alarm the county frivolously, they shall be stantial ; but qutere, if the addition of the of*
punished.
ib. s. 22 fenders need be inserted.
ib. s. 43
After view they may record the riot, although And if the justices neglect to put 1 3 Hen. 7. c.
the rioters are in custody, and upon fresh suit 13. into execution, they shall forfeit £100.525
may retake any who shall escape ;—but after But to incur this penalty the justices must live
wards the record must be sent to the king's within the county ; and if any justice execute
ib. s. 45, 46
bench, and process to retake must thence the act, it excuses the rest.
issue—they may, however, at any time arrest Only those who dwell nearest the riot are liable;
rioters to compel sureties for behaviour. ib. but if the nearest justice die, the next in
If one bound by a recognizance of the peace be vicinity is bound to execute the act ; and if
any others, on notice, of which the notoriety of
included in the record of the riot, the produc
tion of it against him is conclusive. 521. s. 25 the fact is sufficient, neglect to supply their
But if the record contain a charge of felony, or default, they are fineable. ib. s. 47, 48, 49, 52
maim, or rescous, yet it is conclusive only as A partial execution of the act will not excuse
to the riot.
ib. s. 26 from the penalty ; but it is only in enormous
This record, being a conviction, ought to be cer
riots, as rebellion or insurrections, that they
tain and very circumstantial; it should shew are liable.
ib. s. 50, 51
that the parties are guilty, and how far guilty No acquiescence of the parties will excuse the
within the statute ; that the justices have pur justices.
ib. s. 53
sued their power, &c.
ib. s. 27 How rioters may be outlawed.
526
How such convicted rioters maybe punished. ib. The penalties of the foregoing statutes found inef
s. 28 fectual; therefore by 1 Geo. 1. c. 5. if twelve
By 13 Hen. 4. c. 7. if the rioters are dispersed
before the twojustices, sheriff, or under-sheriff,
arrive, the justices (without the sheriff, p. 63.
together
wards,
*. 33.) may, within a month after, inquire,
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wards, or shall hinder the magistrate from Quere if it be robbery to force another to part
214. s. 13
making the proclamation, they shall be felons with his goods at a fair price.
without benefit of clergy.
526 The claim of property in the thing taken will not
And if any persons, riotously assembled, shall excuse from the guilt of robbery.
ib. s. 15
demolish or begin to pull down any church, Robbery shall have judgment of death, how
chapel, or any building for religious worship small soever the value of the thing taken may
• registered according to 1 Will. & Mary, c. 18 be ; but other larcenies must be above twelve
or any dwelling-house, barn, stable, or other pence.
ib.
outhouse, felony without clergy.
528 Robbery, unlike all other larcenies, must be laid
By 13 Car. 2. c. 5. no petition shall be signed to be done violently, 8cc.
ib.
by more than twenty persons, &c. 531 . s. 6 1 In what cases principals and accessaries before
in robbery are ousted of clergy.
216
RIOTERS.
RUMOURS.
The offence created by the riot act described. Spreading of false rumours concerning the king's
526 intentions, as that he intends to grant tolera
The offence of black hail, and how punished. tion to papists, &c. is a contempt of his per
534 son and government.
66
Offences by moss troopers, how punished, ib. Spreading false rumours, to enhance the price of
Clergy taken from felonious rioters in Cumberland victuals, Sac. is highly criminal.
644
and Northumberland.
535
Riotously preventing ships being loaded. 537
SACRAMENT.
Reviling the sacrament of the Lord's Supper
RIVER.
with contemptuous words ; how punished. 365
It is a common nuisance to divert part of a na The consequence of not receiving it before and
367
vigable river so as to weaken its current. 694 after the acceptance of an office.
So also to lay timber in a public river so as to
SCHOOL
&
SCHOOLMASTERS.
obstruct its intercourse.
ib. notis
To place a floating dock in a public navigable By 23 Eliz. c. 1. every schoolmaster who is not
nver, however beneficial to the repair of ship
a protestant, shall be allowed by the bishop,
ping, is a nuisance.
ib. or forfeit £10 a month, and suffer imprison
ment for one year.
371
ROBBERY.
By 1 Jac. 1. c. 4. no person shall keep other
Robbery is a felonious and violent taking away than a public or free grammar school, except
from the person of another, goods or money in the universities, or in some protestant fa
it.
to any value, putting him in fear.
212 mily, on pain of 40*. &c.
Property obtained in consequence ofan oath ex By 11 & 12 Will. 3. c. 4. perpetual imprison
torted by fear is a sufficient taking to satisfy ment is inflicted on popish schoolmasters not
402
the word ccpit.
213 conforming to the 18 Geo. 3. c. 60.
Robbery once completed cannot be purged by a Homicide by a schoolmaster, in correcting bis
re-delivery of the property taken :—the reason scholar, will be murder or manslaughter, ac
of this rule of law.
ib. s. 2 cording to the propriety or impropriety of the
85
By 4 Geo. 4. c. 54. an assault with intent to rob mode of correction.
is made felony.
114 It is prxmunire to contribute to the maintenance
55
If one of a gang only take the money, yet his of a popish seminary.
confederates are all equally guilty. 213. s. 4 The punishment inflicted on giving or receiving
399
Confederates in robbery may be guilty, although a popish education. {See Papists.)
they are not present when the property is
SCOLD.
taken.
ib. s. 4
an indictment against a common scold, as a
Taking any thing from the care and protection How
nuisance, must be worded.
693
of another openly and before his face, shall be In common
what manner a common scold shall be pu
considered as a taking from his person. 214 nished.
695
This rule illustrated.
.
ib.
SCRIPTURE.
The fear must be excited before the property i3
taken, or the taking will amount to larceny The king may grant the exclusive right to print
only.
ib. s. 6 the holy scriptures.
628. s. 18
Nor need the fact of actual fear be either laid in By 9 8c 10 Will. 3. c. 32. denying the scriptures
the indictment or proved upon the trial.
to be of divine authority, creates disability in
ib. s. 8 law, Sec.
355
It is sufficient if the offence be charged to be Profane scoffing against the holy scriptures is
done violenter et contra voluntutem.
ib. indictable at common law.
358
Proof of such circumstances as are likely to in
SEA
BANKS.
duce a man to part with money for the safety
of his person, or preservation of his character, By 22 Hen. 8. c. 11. to destroy the banks which
is sufficient.
215 secure the dykes in the counties of Norfolk
What acts will amount to implied fear.
ib. and Cambridge is felony.
338
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By 10 Geo. 2. c. 32. to remove any of the piles If a servant kills his master he is guilty of petit
or materials for securing any sea walls or treason.
105
banks, incurs a penalty of £20.
339 It is no forfeiture of a recognizance of the peace,
The provisions of the black act, 9 Geo. 2. c. 22. See. for a master to chastise his servant. 483
■shall extend to all offences of destroying sea- Nor for beating another in defence of his servant.
banks, &c.
340
ib.
By 6 Geo. 2. c. 37. maliciously to destroy any A servant is liable to sucli forfeiture for beating
sea-bank, whereby any lands shall be damaged, another in defence of his master's son. 484
is felony without clergy.
339 A servant may not lay out his own money to
460
But clergy restored by 4 Geo. 4. c. 46.
(N.) maintain his master s suit.
SHEEP.
SECONDS.
See
Cattle.
See Murder.
The
crime
of
exporting
sheep.
552
Where the seconds to duellers are guilty of mur
198
der.
97 The crime of sheep-stealing.
SEDITION.
SHERIFF.
Seditious assemblies.
531 If a sheriff execute a man contrary to the judg
ment, he is guilty of felony.
• 81
SEDUCTION.
A sheriff is punishable for persuading ajury to
underprize goods, in the execution of a fieri
By 4 & 5 Phil. & Mary, c. 8. whoever shall un
417
lawfully convey or take away any woman facias.
child unmarried, within the age of sixteen The duty and power of sheriffs to suppress riots.
519 to 526
years, by trifling gifts and fair promises, shall
be imprisoned two years, and fined at discre In what case he has power to raise the posse co
509.514.517.519
tion.
125 mitate.
Cases adjudged on this statute.
127 Where he shall be deemed guilty of extortion.
418
The bare solicitation of chastity is not an in
dictable offence.
71 7 In what case an under-sheriff may execute a
writ directed to the sheriff.
489
SERVANTS.
SHIPS & SHIPWRECK.
Servants are not excused the commission of any
crime, whether capital or not capital, by the By 12 Ann. c. 18. magistrates and officers, upon
command or coercion of their master.
5 information of any ship being in distress,
If a servant who receives goods from his master shall appoint what assistance, &c. is necessary
to carry to a customer, embezzles and con
for her preservation, and salvage of the goods.
verts them on his way, he is guilty of felony.
341
144 Whoever refuses or neglects this duty shall for
Servants who having the care of property, or ac
feit £100.
i&
cess to it, steal by means of the opportunity And if any person shall make, or assist in mak
afforded by such care or access, are guilty of ing any hole in any ship or vessel in distress,
felony.
ib. or shall steal any pump from her, or aid in so
By 21 Hen. 8.c. 7. servants stealing the money, doing, or shall do any thing tending to the
jewels, &c. with which they are intrusted, shall immediate destruction of such ship or vessel,
be deemed felons.
155 he shall be guilty of felony without benefit of
Several determinations upon this statute. 156 clergy.
347
Servants stealing their master's goods to be By 26 Geo. 2. c. 19. whoever shallplunder the
transported for fourteen years, by 3 Geo. 4. effects of ships in distress ; or shall beat, &c.
c. 38.
158 any person endeavouring to escape therefrom ;
And servants or clerks embezzling their master's or put out any false lights to deceive such ship,
property received by them for their master's shall suffer death without benefit of clergy. 348
use, shall be liable to be transported for four But the offender may, if not guilty of violence
teen years, by 39 Geo. 3. c. 85.
ib. and cruelty, be prosecuted for larceny only. ib.
By 15 Geo. 2. c. 13. servants of the bank of If any magistrate, officer, &c. shall be assaulted
England, embezzling the property they are or wounded in endeavouring to save goods
entrusted with, shall suffer death without be
from shipwreck, the offender shall be trans
nefit of clergy. (See Bank of England.) 160 ported for seven years.
117
By 5 Geo. 3. c. 25. and 7 Geo. 3. c. 50, 52 Geo. If the offence be committed in Wales it may be
3. c. 142. servants of the post-office robbing tried in the next adjoining English county. 349
any letter, &c. of the securities therein, are Salop the next adjoining county to Anglesea. ib.
guilty of felony without clergy. (See Post By 22 & 23 Car. 2. c. 11. and 1 Ann. c. 2.. if
Office.)
161 any person shall wilfully cast away or destroy
By 33 Hen. 6. servants who spoil their master's the ship to which he belongs, to the prejudice
goods, 8cc at the time of his death, may be of the owners or freighters, he shall suffer
proclaimed, and on not appearing, may be death without clergy.
345, 346
attainted of felony.
157 By 4 Geo. 1. c. 12. if this offence is committed
vol. i.~
3e
to
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to the prejudice of the underwriters, the of sert, incurs a penalty of £40, s
49
fender shall suffer deatk, which by the 11 Geo. prisonment, and pillory.
1. c. 21. is explained to mean without benefit By 37 Geo. 3. c. 70. to attempt to seduce any
of clergy.
346 person serving in H. M. forces, felony without
753
By 33 Geo. 3. c. 3. it is, for a second offence, clefgy.
felony to prevent ships being loaded.
537
SORCERY.
See Witchcraft.
SHOP.
Sorcerers are those who use certain superstitious
See Burglary. Larceny.
forms of words, images, or odd representa
By 10 & 11 Will. 3. c. 23. whoever shall pri
vately steal from any shop to the value of £15, tions, to produce preternatural effects. 356
is guilty of felony without clergy; clergy re
STAMPS.
stored by 4 Geo. 4. c. 53. ,
201
See Forgery.
SHOOTING AT ANOTHER.
STATUTE.
By 43 Geo. 3. c. 58. if any person shall wilfully
See
Penal
Statute.
shoot at another, &c. he shall suffer death
without clergy.
112 Where a statute expresses that which the law
would have implied, it shall operate nothing:
SHROUD.
cxpressio eorum qua tacite insunt nihil operatur.
He who takes off a shroud from a dead corpse
373. s. 8. 379. s. 33
may be indicted a3 having stolen it from him An affirmative statute shall not abrogate any
who was the owner thereof when it was put part of a former statute with which it is con
'379. s. 35. 37
on.
150. s. 46 sistent.
An affirmative statute saving a special jurisdic
SIGNS.
Libel may be either by words, pictures, or signs. tion, leaves the mode of proceeding therein
366
542 unaltered.
An innketper shall be obliged to entertain his Where a statute makes no new offence, but only
away a privilege, an indictment thereon
guest notwithstanding he does not hang out a takes
need not conclude contraformam statuti; and
sign.
714 shall, if laid, be rejected as a surplusage. 90
SLANDER.
Where the meaning of a statute is doubtful, the
See Libel. Contempts.
reason of the common law ought to govern the
construction of it.
15. s. 39
SMUGGLING.
Where a statute inflicts judgment of life and
In what this offence consists.
661 mcmlier, the offence is thereby incidentally
The offence of resisting revenue officers.
662 made felony.
72
In what cases smugglers may be required by But felony shall -not be inferred where the words
proclamation to surrender.
670 of a statute are doubtful.
tfc.
In what county the offence of smuggling may be Where a statute makes a second offence felony,
tried.
675 or inflicts an additional punishment, a convic
SODOMY.
tion for the first is always implied.
ib.
What it is, and how punishable. ;
357 The consequence of a statute creating a felony, ib.
Where a statute saves corruption of blood, it im
SOLDIER.
pliedly saves the descent of land, dower, &c.
73
By 2 & 3 Ann. c. 20. if any officer or soldier
shall hold correspondence with any rebel, or If a statute creating a felony be repealed after
enemy, by letters, messages, &c. he shall be the offence is committed, the offender cannot
ib.
guilty of high treason.
32 be punished as a felon.
To refuse to serve the king against invaders, or Statutes for the preservation of the public peace,
shall receive a liberal construction for trie ad
in his wars abroad, is a contempt of the pre
518. s. 16
rogative.
65 vancement ofjustice.
By 39 Eliz. c. 17. soldiers wandering without, In what case a statute shall be equitably con
499. s. 15
or with a forged testimonial, &c. &c. are strued.
guilty of felony without clergy.
287 Judges are bound, ex officio, to take notice of a
472
By 18 Hen. 6. c. 19. soldiers departing from public statute.
their captains without license, shall be guilty
STOLEN
GOODS.
of felony (obsolete).
48
By 7 Hen. 7. c. 1. and 3 Hen. 8. c. 5. if any The offence of taking a reward to restore stolen
common soldier shall depart from his captain goods.
247
without leave, during service, he shall be The offence of advertising a reward for stolen
249
guilty of felony without benefit of clergy. 48 goods. 217
By 2 Edw. 6. c. 2. if any soldier shall desert The offence of buying stolen goods.
during actual service, with booty, 8cc. he shall The offence of buying stolen lead, iron, brass,
220. 226
suffer without clergy.
49 bell-metal, pewter, Sec.
226
By 1 Geo. 1 . c. 47. to persuade a soldier to de Buying and receiving stolen jewels.
STORES
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By 1 Geo. 1 . c. 2. all persons who bear any of
STORES (PUBLIC.)
shall (infer alia) subscribe against tran
The acts against receiving naval stores extended fice
369
to all public stores.
245 substantiation.
' TRAVERSE.
SUPERSEDEAS.
In what cases a warrant for surety of the peace In what cases aa inquest of self-murder is tra
79
may be sufierseded.
481. s. 14 versable.
How a restitution on an indictment of forcible In what case the attorney-general may take a
707. s. 5
entry may be superseded.
511 traverse upon a traverse.
A justice's record of a riot, in what cases not
traversable. .
518, 519
TAIL.
record of a forcible entry not traversable. 497
How far the lands of an heir may be seized for A
an fndictment of forcible entry is to be
the recusancy of the ancestor.
383 How
traversed, and what is to be done on such tra
verse.
511
TENANT, TENEMENT, AND TENURE.
.TREASON.
How far a tenant may maintain his lord. 459
The word " tenement" too uncertain in an in If a wife join in or do the act of treason, no pleas
dictment of forcible entry.
504 of coverture or coercion shall extenuate her
How far persons are bound by tenure to repair guilt.
»
4
highways and bridges.
693. 706 High treason was anciently a crime of a very in
definite and unsettled description: instances
TEST.
given.
5. s. 1. (N) 1
By the test act 25 Car. 2. c. 2. all officers, civil By 25 Ed. 3. c. 2. reinforced by 1 Mary, c. 1.
and military, except those of inheritance, &c. all treasons are settled ; and so remain, except
those created since 1 Mary.
7. s. 2
&c. shall take the oaths of allegiance and su
premacy and test, Ice.
369 By 25 Ed. 3. c. 2. to compass or imagine the
death of the king, queen, or heir—to violate
TITLE.
the king's wife, his eldest daughter unmarried,
or the wife of his heir—to levy war against
See Contempts. Pretended Title.
king, or to adhere to his enemies in his
In what manner contempts against the king's the
realm, giving them aid and comfort—on at
title shall be punished, and in what they con
deed, is high treason.
8
sist.
66 tainder byofopen
a foreign prince, while resident
By 6 Ann. c 7. to affirm that the Pretender hath Thein subject
England, may be guilty of treason. The
any title to the crown, or that any other hath manner
of laying the charge in the indictment.
title than according to the settlement of 1 Will.
8. s. 5
& Mary, c. 2. and 12 Will. c. 2. is preemunire. Even an ambassador, for treason against the
life
58 of majesty, may be condemned and executed
For the offence of buying or selling a pretended here.
title.
470 to 474 But for other treasons he shall be sent home. it.8
TOLERATION.
How the charge may be laid.
ib.
■See Dissenter.
Aliens who invade the kingdom cannot be tried
By the toleration act 1 Will. & Mary, c. 18. all as traitors, they must be dealt with by martial
9.8.6
persons dissenting from the church, except law.
papists, and those who deny the Trinity, pre If an alien, resident here, should, during war,
go to his native country, and there adhere
exempted from all penal laws relating to reli
gion, other than 25 Car. 2. c. 2. and 30 Car. 2. to the king's enemies, leaving family and ef
c. 1.
404 fects in England, he may be dealt with as a
8 (N) 2
Dissenting teachers are tolerated if they take the traitor.
oaths enjoined by 1 Will. & Mary, and 19 \ natural-born subject cannot renounce his al
Geo. 3. c. 44. and subscribe the 39 Articles, legiance ; no time or circumstance can preexcept those relating to church government ■ vent his treachery from being punished. 9. s.7
and infant baptism.
405 The fact of killing the king may be laid in the
indictment as an overt act of compassing his
In what manner the toleration act shall be con
-9. s. 8.
strued.
410,411 death.
An enumeration of circumstances which are con
TRANSPORTATION.
sidered to amount to overt acts of compassing
The offence of returning from transportation. 423 the king's death.
it. s. 9
Cases adjudged.
428 But an accident, however fatal, shall not be con
sidered as an overt act of guilt, even in high
TRANSUBSTANTIATION.
treason.
ib. s. 10
By 12 Ann. c. 14. the ordinary may tender the By 36 Geo. 3. c. 7. to compass the death or de
declaration against transubstantiation to any struction, or bodily harm of the king, impri
reputed papist making a presentation, and up
sonment, or restraint, or deposition of the
on refusal the presentation shall be void.
king, Or to compel him to change his mea
17
401. s. 7 sures of government—high treason.
3 f a:
■*
By
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.By 9t. 39, 40 Geo. 3. in aH cases of compassing But a conspiracy may be alleged as an overt act
12
the king's death, &c. trials not different from of compassing the king's death.
cases of murder, &c.
18 There may be a levying of war without actual
ib.
Every king in possession of the throne, but no fighting.
other, not even the rightful sovereign, is a By the expired acts of 13 Eliz. and 13 Car. 2.
conspiracy to levy war was declared high trea
king within the protection of the statute of trea
12. (N) 4
sons—the reasons of it.
9. s. 11 son.
The history of the distinction between a king de Any assistance given to aliens in open hostility
jure and defacto.
10 against the king; as surrendering a castle,
Allegiance is so indispensably the right of a king selling arms, cruisine; with a ship, is as adhe
defacto, that subjects are bound by it to resist rence to the king's enemies.
ib. s. 28
a king de jure only.
ib. It is not necessary to allege that such adherence
The absurdity of considering the murderers of) was against the king.
ib.
Charles the First as traitors to Charles the But the special manner of adherence must be set
Second while he was out ofpossession, and the forth.
12
resistance of him as a king dejure reconciled Succouring a rebel in a foreign realm is not an
by an ex postfacto vote, that he was a king de adherence to the king's enemies; for a rebel is
13
facto, though out ofpossession.
ib. not properly an enemy.
Upon the death of a king in actual possession, Some overt act must be alleged in every indict
nis heir is a king within the statute before his ment of treason.
ib. s. 29
coronation.
ib. What may be alleged as overt acts of compass
It is a maxim that the king never dies.
1 1 ing the king's death.
ib.
A titular king, as the husband of a queen reg Written words have been holden to be an overt
nant, is not within the statute.
ib. s. 20 act of compassing the king's death, ib. s. 32
A queen regnant, though not within the words, The great question examined, whether words
is a king within the meaning of the act. ib. only spoken can amount to an overt act. »6.
By 1 Will. & Mary, c. 2. papists and those who
{See (N) 6. p. 14)
marry a papist are excluded from the throne; By 25 Edw. 3. c. 2. if a man slay the chancellor,
and, if they attain it, the people are absolved treasurer, or the judges in the execution of
from their allegiance.
ib. s. 21 their offices, it is high treason.
19
No queen or princess dowager is within the sta This branch of the act shall not be extended to
tute of treasons.
ib. s. 22 other officers than those expressly named, nor
A queen consort, or the wife of the prince, con
to any attempt to kill, or actual wounding,
senting to an adulterer, are traitors within the unless death ensue.
ib. s. 47
act.
ih. Neither the barons of the exchequer, nor com
The son of a queen regnant is a prince and heir missioners of the great seal, are within it. 19
within the act.
ib. By 7 Anne, c. 21. to slay the justiciary or lords
The wife of a king's second son not within the of session in Scotland, in the execution of their
act.
ih. office, is high treason.
ib.
Quare, whether a collateral heir apparent be By 25 Edw. 3. c. 2. to counterfeit the king's
within the statute, unless so declared by par
great or privy seal is high treason. ib. s.'48
liament,
ib. Aiders and consenters are within this clause.
In a forcible manner to resist the king's autho
1*. s. 49
rity, is a levying war against him.
ib. No intent to do it will amount to treason, ib*
To hold a castle against his forces, or to support
S. 50
armed numbers against his command, is a Fixing the great seal to a patent, without a war
levying of war.
ib. s. 24 rant so to do, is not hign treason.
ib. s. 50
But those who join rebels for fear of death, and No abuse in misusing the impression of the great
escape from them when opportunity offers, are seal, nor any alteration of the instrument to
not traitors.
ib. which it is affixed, will amount to a counter
How far an insurrection to redress a public feiting of it.
20. s. 52
grievance shall be considered high treason. By 1 Mary, c. 6. counterfeiting the sign manual
ib. s. 53
12. s. 25 or privy signet is high treason.
An attempt by intimidation and violence to force By 7 Anne, c. 21. to counterfeit the seals used
the repeal of a law, is a levying of war against in Scotland is high treason.
ib.
the king.
ib. (N) 3 By 25 Edw. 3. c. 2. to counterfeit the king's
An insurrection to remove a grievance, in which money is high treason.
ib. s. 54
the insurgents have a special interest, is not a To coin money without the king's authority is
levying of war.
12 high treason within this clause.
ib. s. 55
How coadjutors in treason shall be construed Minters making money of improper alloy are
within the guilt ofthe principal offender, upon guilty of high treason.
ib.
a special verdict.
ib. s. 26 Receivers • and comforters of the offenders are
Those who are found in a special verdict to have principals.
ib.
suddenly joined the insurgents, and to have In the counterfeited money must be similitude
flung up their caps and hallooed with them, and probable currency, or the crime is incom
are only guilty of riot.
ib. plete,
ib.
A conspiracy to levy war cannot amount to trea To utter false money made within the realm is
son,
ib. s. 27 not within the act. (Fide infra)
20. s. 56
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By 1 Maty, c6. to counterfeit foreign gold or Knowingly to import, commend, or recommend
silver coin made current in the realm, or to a book, though written beyond sea, which
aid therein, is high'treason.
21. s. 59 maintains this jurisdiction, is within the sta
By 14 Eliz. c. 3. to counterfeit foreign gold or tutes,; &c.
28
silver coin, not made current, is misprision of To avow the same opinion after a first convic
treason.
ib. s. 60 tion, is high treason.
ib. s. 94
By 5 Eliz. c. 11. to wash, clip, round, or file, By 13 Eliz. c. 2. to put in use any popish bull,
for gain, either English or foreign coin, made or instrument of absolution, or to purchase
ib. s. 95
current by proclamation, or to aid therein, is any such, is high treason.
high treason.
ib. s. 61 Accessaries after the offence incur prtonunire.
.'• ..
*b.
By 18 Eliz. c. 1. to impair, diminish, falsify,
scale, or lighten, such monies, or to aid therein, Concealing the offence for six weeks is mispri
ib.
is high treason, but without corruption of sion of treason.
blood.
21.S.62 By 23 Eliz. c. 1. and 3 Jac. 1. c. 4. to become
By 8 & 9 Will. 3. .c. 26. to make or mend any perverted to popery, or to pervert or endea
instrument or utensil therein named, which vour to pervert others to that religion, &c. is
. ■ i ■ ; 29
will impress the resemblance of the coin, &c. high treason.
or to make any edging-tool to grain the By 3 Jac. 1. c. 4. if any such offender, beyond
edges of money; or any press for coinage; or seas, return in six weeks, and take the oaths,
any engine for cutting blanks; or to have &c. he is excused.
, ib. s. 97
The barely pretending to have power to persuade
such instrument, &c. in custody, &c. is
treason.
ib. persons from their allegiance, is within these
ib.
Cases on this statute.
22 acts.
By 8 & 9 Will. 3. c. 26. to convey any coining By 27 Eliz. c. 2. if any English ecclesiastic, or
instrument out of the mint ; to mark coin on dained a popish priest, shall remain in the
the edges ; to diminish the coin, or to aid in realm, and not submit to a justice within three
so doing, is high treason.
24 days, he shall be guilty of high treason. 29
By 8 & 9 Will. 3. c. 26. to colour, gild, case If any lay subject shall not return from a popish
over, or work, any round blanks of base me
seminary, within six months after proclama
tal, to resemble the current coin, &c. or to tion, and submit within two days after his re
make the silver coin resemble the gold, or to turn, he shall be guilty of high treason. ib.
aid therein, is high treason.
25 To conceal that a popish priest is in the realm,
To extract a colour from the substance of the from a justice, for twelve days, is fine and im
metal, by chemical process, is a colouring prisonment at discretion; if a justice shall not
within the meaning of this clause.
ib. discover it to the privy-council within twentyBy 15 Geo. 2. c. 28. to wash, gild, or colour any eight days, he shall forfeit 200 marks, ib. s. 101
of the silver coin, so as to make it resemble the An indictment upon the above clause must
gold coin—or to file, alter, wash, or colour any shew that the offender was born in the realm,
of the brass monies, so as to resemble the and that he was ordained by papal authority.
silver coin of sixpences or shillings, or to
«*.
counsel or aid therein, is high treason.
26 Such an offender, thrown by winds upon the
There must be a similitude, a resemblance of the English coast, on his passage to Ireland, is
true money counterfeited, or the crime is in
not within the act.
ib.
complete.
25 By 5 Eliz. c. 1. if any person performing the
By 1 & 2 Phil. & Mary, c 11. to bring into the duty or enjoying the preferment of the Romish
realm money counterfeited according to the church, shall refuse a second tender of the
similitude of foreign coin current here, is high oaths, it is high treason.
30. s. 104
treason.
26 By 6 Anne, c. 7. to maintain by writing, that
It must be known to be false.
ib. s. 86 the Pretender, or any other, hath a right to
It must be brought from some country where the crown, other than according to 1 Will. &
counterfeiting is not punishable by the laws of| Mary, c. 2. or 1 1 and 1 2 Will. 3. c. 2. or that
England.
27. s. 87 parliament cannot limit the descent of the
Barely uttering such money is not high treason. crown, is high treason.
31
27. s. 88 To affirm the same by advised speaking is pr«tBy 25 Edw. 3. c. 2. if any new case, necessary munire.
ib. (N)
to be considered as high treason, should arise, By 1 Anne, c. 7. endeavouring advisedly and
the judges shall not give judgment of treason directly to hinder any person who shall be
upon it, except it has been previously declared next in succession, according to 1 Will, and
to be treason by act of parliament.
ib. Mary, c. 2. and 12 Will. 3. c. 2. is high trea
Many treasons were made by virtue of this son.
30. I. 107
clause; but by 1 Mary, no offence shall be By 13 Will. 3. c. 3. and 17 Geo. 2. c. 39. if
high treason not so declared to be by 25 Edw. any subject of England shall hold any cor
3.
27. s. 91 respondence with the Pretender, or with the
By 5 Eliz. c. 1 . by writing, or advised speaking, son or sons of the Pretender, or any person
to extol or maintain the jurisdiction of the employed by them, it is high treason.
31
pope, is pramunire for the first offence, and By 2 and 3 Anne, c. 20. if any officer or soldier
nigh treason for the second.
28 shall hold correspondence with any rebel or
•
enemy,
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enemy, by any ways or means whatsoever, make him liable to a trespass for re-taking it.
156
without authority, it is high treason. 32. s. Ill
Treason, the duty of discovering it according to
TRINITY.
Bracton.
60. N. 1 By 9 & 10 Will. 3. c. 32. if any Christian shall
deny any one ofthe persons ofthe Holy Trinity
TREASURE TROVE.
to be God, or maintain there are more gods than
one, or deny the truth of Christianity, or the
He who takes away treaturr. trove beforeIt has divine
of the holy scriptures, shall be
been seized by the persons who have a right disabledauthority
to sue, &c. or bear any offices, &c and
thereto, is not guilty of felony, but shall be be imprisoned
years.
355
only punished by fine, &c.
149 Those who denythree
the Trinity are denied the be- '
nefit of the toleration act.
208
TREES.
TRUST.
By 43 Eliz. c. 7. to steal or destroy any trees,
which it is not felony at common law to steal, How far a trust estate is liable to be seized for
is punishable by compensation at discretion, recusancy.
375
and by public whipping.
166 By 1 Will, and Mary, c. 26. if the trustee, toe.
In a conviction on this act, the number and na
of any avoidance whereof the trust shall be for
ture of the trees must be set out.
ib. a papist shall present without giving notice to
The manner in which the offence was committed the Universities, he shall forfeit 100/.
388
must also be stated.
ib. By 12 Anne, c. 14. no trustee to a papist shall
A gentleman who is guilty within this act is lia
present to any benefice, &.c. or the universi
ble to the penalties.
ib. ties shall present.
401
By 15 Car. 2. c. 2. the houses of suspected of By 11 Geo. 2. c. 17. every grant of a benefice,
fenders may be searched.
ib. &c. by a trustee to a papist, is void, unless
By 1 Geo. 1. c. 48. to destroy any timber, fruit, granted for a valuable consideration to a prcor other tree, on conviction by two justices, is testant purchaser, who shall discover, fkc. as
hard labour three months, to be whipped once a popish trustee.
403
a month, and find surety for two years. 327 Offences consisting in breach of trust described.
The party grieved may recover damages against
155 to 165
the parish.
ib.
TRUTH.
By 6 Geo. 3. c. 36. and 13 Geo. 3. c. 33. to
steal or destroy in the night, any oak, beach, In perjury, it is not material whether the fact
which is sworn be in itself true or fal it is
ash, elm, fir, chesnut, asp, poplar, alder, ma
sufficient that the swearer did not know it to
ple, larch, or hornbeam, timber tree, is trans
433
portation for seven years.
327 to 331 be true.
By 6 Geo. 3. c. 48. to destroy any timber-tree, It is no justification of a libel that the contents
543
or any tree likely to become timber, or the of it are true.
lops or tops thereof, incurs a penalty of 20/. The reason why, in a libel, truth is no justifica
543. i
with costs and charges, for the first offence; tion.
30/. for the second ; and for the third, trans
TURNPIKE GATES.
portation.
328
By 6 Geo. 3. c. 48. to go into the grounds ofj The offence of pulling down turnpikes.
343
another, and cut or spoil any sticks of wood,
or green stubbs, &c. or to have the same in
VAGRANTS.
custody unsatisfactorily, incurs a penalty of, Who shall be deemed idle and disorderly per
1st, 40». 2dly, 5/. and 3dly, the offender shall
689
be deemed an incorrigible rogue.
329 sons.
By 9 Geo. 3. c. 41. the above clause is ex Who shall be deemed rogues and vagabonds.
tended to his majesty's forests and chases. Who shall be deemed incorrigible rogues. 690
691
331
By 29 Geo. 2. c. 36. to destroy trees in waste
VENUE.
grounds incurs the punishment of 6 Geo. 1.
c. 16.
327 In an information for usury, the place where the
By 9 Ge«. 1. c. 22. to destroy trees planted in corrupt bargain was made must be expressly
any avenue or growing in any garden, orchard, set forth.
621
or plantation, for ornament, shelter, or profit; Usury in one county, pleaded in bar to a bond
or to rescue an offender ; or to induce any in another county, shall be tried where the
ih.
other to join in such offence, is felony without usury is alleged.
clergy, restored 4 Geo. 4. c. 54.
327
VI ET ARMIS.
TRESPASS.
The words m et armis shall be implied in an in
In what cases trespassers on the northern bor dictment for forcible entry manu forti.
507. s. 44
ders are guilty of felony.
534
How far the alteration of a man's property will An indictment for stopping a highway in a man's
own
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own ground is good without the words vi et indictment, be tried in the adjoining English
armis.
705 county.
93
In tcire facias on a recognizance for the peace,
WARRANT.
contra pacem are sufficient without vi et urmis. Killing an officer whose warrant gives him no
483. s. 19 authority to make the arrest, is only man
slaughter.
193
VICTUALS AND VICTUALLER.
So alsjo where a good warrant is executed in an
Merchant strangers may sell imported victuals unlawful manner.
104
in the gross.
645 In what cases homicide by an officer endeavour
By 23 Edw. 3. c. 6. all dealers in any kind of ing to execute a warrant is justifiable. 81, 82
victuals shall sell for reasonable profits, and How a warrant for surety of the peace is to be
the chief officers of the town shall see they do executed.
481
so, on pain of treble value of the thing exor In what cases a warrant is necessary to arrest
bitantly sold.
646 an affrayer.
491
How butchers selling unwholesome meat shall
be punished, margin.
ib.
WATCH.
Aliens amie may dispose of their victuals. 646 The inhabitants are not bound to keep watch in
By 25 Hen. 8. c. 2. the lord chancellor, &c. a new way, or make amends for a robbery
may set the prices upon victuals.
ib. therein, or to repair it, unless license be first
This shall not restrain officers of cities, 8cc hav
698
ing authority to set the prices of victuals, ib. obtained upon ad quod damnum.
By 2 & 3 Edw. 6. c. 15. if any butchers, brew
WEAVER.
ers, bakers, poulterers, cooks, costers, or fruit
A
weaver
who
has
received silk to work may be
erers shall conspire to raise the price of vic
tuals, &c. they shall forfeit, &c.
647 guilty of larceny by taking part ofit feloniously
away.
143
By 2 Geo. 3. c. 14. no brewer, innkeeper, vic
tualler, shall be sued for advancing the price
WIFE.
of strong beer and ale in a reasonable degree The principle upon which she is excused for fe
ib. lonies committed in her husband's company.
VILLAINOUS JUDGMENT.
4. (N. 7)
It is a punishment inflicted by the common law,
WITCHCRAFT.
449, s. 9
It was formerly inflicted for conspiracy.
ib. Conjurers, witches, and sorcerers, distinguished
356
It is now obsolete; no instance of it since Edw. and described.
3.
ib. (N. 5) They were anciently punished as heretics, by
the writ de herctico comburendo, IfC.
ib.
UNITARIANS.
reign of Edw. 3, a sorcerer was permitted
Unitarian dissenters saved from penalties of de In totheexcuse
himself by swearing that he would
nying the Trinity by 53 Geo. 3. c. 160. 411 no longer be
a sorcerer.
«6.
The offenders divided into four kinds by 1 Jac.
USURY.
c. 12.
356
What shall be deemed usury.
613 1. punishment
inflicted by that act.
357
How usury is restrained by common law. 613 The
9 Geo. 2. c. 5. no proceedings shall be had
How far persons in general are restrained by the Byagainst
any person for witchcraft, sorcery, en
statute 12 Ann. c. 16. from the offence of chantment,
conjuration, &c.
ib.
usury.
614 Whoever shallorpretend
to exercise these arts, or
In what cases the usurious contract is void.
discover stolen goods, shall be imprisoned
614 to 624 to
for one year, stand four times in the pillory,
In what cases the usurer is liable to the penal
ib.
ties of the statute 12 Anne, c. 16.
620 and find sureties.
In what way the offender may be proceeded
WITNESS.
against.
ib.
What is required in the pleadings in an action, In conspiracy, it is no excuse for a defendant to
or information for usury.
621 say that he was only examined as a witness
447
What rate of brokerage is allowed for the raising on the trial.
of money.
623
WOOD.
WAIFS.
To take waifs or stray, before they have been Constables may search the houses of suspected
166
seized, e}c. is not felony by the common law wood -stealers.
149
WOOL.
WAIVER.
See Exportation.
If the king seize a recusant's lands, it is a waiver
551
of his power to seize the goods.
375 The offence of exporting wool. .
WORDS.
WALES.
By 26 Hen. 8. c. 6. a murder in Wales may, on The great question examined, whether words
only
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only spoken can amount to an overt act of How far words shall be said to inspire such a
compassing the king's death. 13, 14. (N. 6) degree of terror as is neceslary in forcible en
• . *.
501
How far reproachful words to a judge may amount try.
to a high misprision.
64 Threatening speeches, in terrorem populi, may
amount to a riot.
515
How far words against the king amount-to a con
tempt of his person and Avemment.
66 How
words
must
be
expressed
and
understood,
a
543
No affront, by bare words, Uc. however false, to make a writing libellous.
malicious, or aggravated, can amount to such
WOUND.
a provocation as will alleviate homicide from
murder to manslaughter.
»
98 In what cases the wounding another may be jus
No one ought to be bound to good" behaviour for tified or excused.
483, 484. 490. 520
any rash, quarrelsome, or unmannerly words,
WRITINGS.
unless tbey tend to break the peace, op to ca
lumniate the state, &c.
486 Writings cannot, by the common law, be the
But a recognizance of the peace may be forfeited, subject of larceny.
1 48
even by words directly tending to a breach But by 2 Geo. 2. c. 25. to steal the writings
of- the peace.
483 therein enumerated is felony of like nature as
No quarrelsome or threatening words shall stealing the property they are calculated to se
amount to an affray, 8tc.
487 cure, 8mv
195
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